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Subcommittee Ho. 3
Thirteenth Mecting, December 11, 1969

HMinutes

Members Present: Judpe Jemes F. Burns, Chairman
Mr. Donald E. Clark
Representative David G. TFrost
lMr. Frank D. Knight

Staff Present: Mr. Donald L., Paillette, Project Director
¥Mr. Roger D. Wallingford, Research Counsel

Others Present: Mr. Jacob B. Tanzer, Bolicitor General, Justice
lepartment
Qant. Raymond G. Howard, Criminsl Division, Dept.
of 3tate Police

Agendsa: Offenses Involving Navcotics & Danpgercus Drugs:
P.D. No. 1; October 1969. (Article 31)

The meeting was called to order by the chairman, Judge Burns,
at 1:5%0 p.m., Rocm %15, Capitol Building, Salem, Oregon.

CFFENSES ITNVOLVING NARCOTICS & BANGEROUS DRUGS: P.D, NO, 1; OCT, 1969.

At the request of Subcommitice No. 3,at its meeting of
November 7, 1969, the Commission directed "Subcommittee No. 3 to
incorporate ORS chapters 474 and 475 into the proposed eriminal
code without doing substantial vioclence to the provisions of
Housg Bi%l'lB}B.” (See Commission Minutes, November 7, 1969,
PP. i,

Mr. Wallingford explained that the proposed draft is based on
QRS chapters 474 and 475. The c¢riminal provisions were taken out
of these chapters and combined into one Article on the sale and
possession of narcotic and dangerous drugs. The regulatory nro-
Yisions will remain in ORS chapters 474 and 475,

Chairman Burns asked what effect, if any, the proposed draflt
would have on the Josephine County problem, sometimes called the
"Bowe Amendment," '

lMy. Wallingford replied that the propesed draft would have no
effect on the problem. The definitions in ORS 494,010 and 475,010
are incorporated inftio the draft and "dangerous drug" is defined
in ORS 475.010 {1) as meaning "a drug designated by the Drug
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Advisory Council as a dangercus drug and included in published
regulations of the State Board of Pharmacy under OR3 689.620."
The draft would in no way affect the procedure followed by the
Board of Phamacy in designating a dangerous drug.

Chairman Burns wondered, as long as the subcommittee has been
charged by the Commission to consider the area dealing with narcotic
and dangerous drugs, why the "Josephine Gountj problem" could not
be solved, assuming the problem still remains by the LTime the code
‘is preaented to the 1971 legislature,

Mr. Enight remarked that the auickest way to remedy such a
situation as this would be to give the state the right to appeal.
He understood that the State Board of Fharmacy plans to have another
set of hearings in order to bring Josephine County within the law
again.

Mr. Tanzer thought the simplest way %o handle the problem would
be for the statute defining "dangerous drugs" to define them as:

"(a) A list of drugs presently desipgnated as dangerous
drugs; and

"(b) Such other drugs as the Dvug Advisory GCouncil may
designate pursuant to chapter "

In this way there would be no administrative law challenges.

Mr. Enight agreed that this could be a problem, particularly
now that dangerpus drug cases are felony cases. Adoption of the
"Tanzey approach" would mean that cach time a new drug was added
to the 1list, it would have to be acted upon by the legislature.
The discretionary power during the interim would have to be left
with the Beard of Fharmacy so that they could kandle anything new
that came up between legislative sessions.

Representative Frost thought the suggestion made by Mr. Tanzer
was g logical approach. It would reduce the possibility of a decision
coming up as it did in Judpge Bowe's decision, VWhile he did not like
the fluidity in the criminal law which would result by having the
. legislature making changes every twe years, as a practical matter
he conld see no other way of approaching the problem. Mr. Clark
agreed that this seemed the reascnable approach.

Mr, Wallingford thought there would be no problem in drafting
along this line, On page 48 of the draft are listed 29 dangerous
drugs--this is the current list designated by the Drug Advisory
Council as "dangerous drugs."” "Dangerous drugs" could be defined
as these 29 articles plus cother drugs designated in thc manne e
sugpestaed by Mr. Tanzer,
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Representative Frost asked Mr. Panzer if there was a better
method than the rather cumbersome method presently used for having
a drug designated as a "dangerous drug,"

Mr. Tanzer recalled that the Board of Pharmacy used to deg-
ignate the "dangerous drugs” and this was changed to allew for a
Drug Advisory CGouncil because it was felt that the designations,
particularly for criminal purposes, should be made by a more
broadly based organization. The Drug Advisory Council by statute
(ORS 689.650) consists of:

Y...an instructor in pharmacology and an instructor in
medicine employed by the State Board of Higher Education,
a licensed physician specializing in the practice of pPsSy-
chiatry, a licensed physician specializing in the practice
of internal medicine, a member of the State Board of FPharmacy,
a phermacist, and a member of the Oregon State Bar,"

Chairman Burns asked if the proposed draft makes it clear as
to what constitutes a "dangerous drug,"

Mr. Paillette advised that section 1 (1) of the draft states
that "the definitions in ORS 474,010 and 475.010. ., apply to this
Article.” This would incorporate the definition of "dangerous
drug" set out in ORS 475.010.

RHepresentative Frost asked about the exact decision made by
the Commission in regard to the Offenses Involving FNarcotics and
Dangerous Drugs. :

Copies of the minutes of the Commission meeting of November 7,
1963, were distributed to the subcommittee members., Chalrman Burns
thought it was the attitude of the Commission that, at least in
regard to the general penalty structure, theire not be much change
made from present law.

IIr. Paillette thought this was implicit in the Commission de—
cision inasmuch as the explanation given the Commission about the
first draft indicated no big changes were being contemplated,

Chairmean Burns referred to page four of the Commission minutes
and read the motion adopted by the Commission. {Set out on page one
of these minutes.)

Hepresentativ’ Frost moved the "Tanger appreach” to the defi-
nition of "danperous drugs” be adopted. The motion carTied unamn.
imonsly.

Mr, Paillette understood that the some changes contemplated
in the draft would be desired in QRS chapters 474 and 475, There
was agreement on this point,
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Chairman Burns stated that as long 25 the code was being
revised, he would propose the subcommitbes present to the Commission
& revision removing marihuana from the arca of narcotics and placing
it in the dangercus drugs category. He was convinced that an
atfempt ocught to be made to be as non-hypocritical and as realistic
258 possible and as near as he had been able to determine from read-
ing and studying, marihuana is not a narcotic within the definition
of a narcotic drug unless it is so designated by the legislature.

Itr. Clark agreed with the statement made by Chairman Burns
and moved this be the approach taken by the subcommittec.

Representative Frost thought the objections to this approach
were twofold. First, while he apreed that, mediecally, marihuana
is not necessarily a narcotic drug, there would be a problem 1if
medical definitions were to be adopted for everything, For instance,
he thought the Responsibility Draft would be a "hash" if an attempt
were made to be strictly non-legal and to incorporate only medical
definitions, #Secondly, and strictly politically, he continued, if
the revision gets "ditched" it will be in the area of “sex and drugs,”
The proposed code will be jeopardized if the revision even looks
like it is a step toward legalization or a down-pgrading of the
present eriminal basis of marihuana. If it is felt desirable to do
thig, Representative Frost suggested it be done in a sgparate bill.

MMr. Knight noted that with the penalty provisions presently in
the statutes and with those proposed in the draft, no distinction
is drawn between narcotic and dangerous drugs except where the
draft proposes some measurements., The penalty for marihuana would
be the same whether it is classed a narcotic or a dangerous drug.

Chairman Burns thought this was one of the benefits result—
ing from the passage of HB 1838 last session. This rrovision, he
thought, made it possible to call marihuana what it is, a danger-
ous drug, without down-grading the penalty imposed Tor its use.

Mr. Knight noted that such an approsch would necessitate the
amendment of ORS chapters 474 and 4795 which define "dangerous drugs”
and "narcotics." Chairman Burns agreed.

Mr. Clark added that if it were not for the political considera-
tions affecting the entire revision, ss were outlined by Hepresentative
Frost, he would favor going much farther in revising the statutes
in this area—-particularly in the area of users,who should be treat—
ed non-criminally. Since this action would probably result in the
death of the revision, he would@ not propose taking this approach,

He thought, however, bthat the Commission ought to at least have
the option of making the decision of whether or not to pull mari-
husna out of the "narcotic" clasgification and putting it inte the
"dangerous drug” cabegory.
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Mr. Tanzer eypressed the view thait marihusns is no more a
"dangerous drug' than it is a "narcetic"--it is simply "maribhnanz."
Thethird alternative, then, would be to have three statutes, one
prohibiting the selling or possession of"narcoties", one prohibiting
the selling or possession of "dangerous drups" and one prohibiting
the selling or pessession of "marihuana." The appropriste penalties
could be provided for each offense.

Mr. Wallingford thought that if vpolitical implicatlions were
of concern, the suggestion made by Mr. Tanzer would be less desirable
than that made Ly Chairman Burns because the public might feedl that
marihuana was belng categorized in a different way in order %o allow
different treatment. It would be very easy to reduce the penalty
for sale or pessession of marihuana becausce theve would be a separate
statute on it,

Chairman Burns asked if it were felt that the presentment of
his sumegestion to the Commission would jeopardize the revision work.

Representative Frost thought this possible--~it ig where such
things are picked up and talked about publicly. If it were the
desire of the members to take the appreach supgested by Chairman
Burns, he favored doing it via a separate bill entirely. He dia
net disagree with the theory proposed; but the practice concerned
him. :
Mr. Knight guestioned that it made much sense to propose a new
code and right along with it present a bill to change 1t.

Hepresentative Frost commented that the practice has precedent
whether or not 1t seems logical. The insurance code in 1967 con-
tained five or gix extraneous matters the Law Improvement Cormittece
felt were too touchy to put inte the insurance code. 'Mhis procedure
was alsc employed in regard to the education bhill in 1965, The
rationale behind this procedure was that the areas considered
separately were highly controversial and might have imperiled all
of the work done in the area.

Chairman Burns still felt the Commission should have the
opporiunity to make a decisicon on the matter, He wasz not certain
that a decision in this regard had to be made by the subcommittee.

Mr. Paillette polnted oukt, however, that if it were desired to
have the next draft reflect the views of the subcommittee, a vote
should be token sc that the draft could be amended before it is
sent to the Commission for consideration.

Mr. Knight tended to agrec with the viewpoint expressed by
Representative Frost. He thought there had been a real arngument
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on the matter of marihuana being classed 25 & narcotic, when
mediczlly it is nmot, when there was an entirely different penalty
structure between offenses involving narcotic drugs and offenses
invelving dangerous drugs., Now that the penalty is the same and
will be the same under the new code, it really does not make much
difference as to the classification. 4 judge will pass sentence
based simply on the acts of the defendant, As far as the Commission

iz concerned, he favored leaving the classification of marihuana
as it is.

Bection 1, Offenses inveolving narcotics and danpercus drugs:
definitions.

Mr, Wallingford explained that subsection (1) incorporates
the definitions contained in ORS 474.010. There are 22 definitions
set out in this sbtatute but not all of them are used in the draft
hecause 1t does not have applicable sections. Those used are
ORS 474,010 {(2), "physician,” and (18), "narcotic drugs." The
reference to ORS 475,010 (1) is to the definition of a "dangerous
drug." Ag a result of the amendment proposed by lMr. Tanzer and
adopted by the subcommittee, this reference will not be used.
Mr. Wzllingford assumed ORS 475,010 would be amended to conform
with the amended draft. The third reference in subsection (1), to
QRS 475,615, can be dsleted since it creates a conflict. OHS 475,615
(2) defines "physician" as does ORS #74.0L0 (2) and the definitions
are different. The preferable definitien is ORS 474,010 (2).

Chairman Burns noted that ORS 494,010 (10) defines "sale" and
seckion 1 (3) of the draft defines “sells,” He asked if ORS 474,010
{10) should be specifically excluded when the definitions are in-
corporated in order to avoid problems.

Mr. Wallingford did not anticipate any problems in this regard
because the terms are, in faet, two different werds.

Chairman Burns wondered if incorporating the language of sub-
section (10) of ORS 474,010 would ever enable someone to prosecute
an employer for a sale of narcotics made by an employe. This

" subsection reads:

"t3ale' includes barter, exchange or offer therew
for, snd each such transaction made by any persou,
whether as principal, propriebor, agent, servant or
amploye.”

As the definition appears in ORS 474,010 it is a part of an
appropriate regulatory scheme but he was not so sure it would be
an appropriate part of a criminal law scheme,



Page 7

Criminal Traw Hevision Commigsion
Subcommi ttee Wo, 3

Minutes, December 11, 1969

Mr. Paillette thought the cobjection raised by Chairman Burns
was valid and one that could be cured by specifically mentioning
vhich definitions cut of ORS 474,010 are belng incorporated into
the Article on Narcotics and Dangerpus Drugs.

IIr. Enight thought another possible preoblem might arise when
definitions in other statutes are incorporated by reference: If the
definitions in the statutes referred to are amended and the other
statutes using the definitions by reference are not nlso amended,

a definite conflict could arise. He wondered if it would not be
better to restate in the criminal code those definitions brought
over from another statute.

Chairman Burns had no objection te bringing sections referred
to over in their entireby rather then by reference, although he
thought perhaps this was a problem to be dealt with by Legislative
Counsel,

Mr. Paillette agreed that +the definitions could be restated
in their entirety although he noted that 1f a definition adopted
is later changed in its original place in the statutes, a risk of
inconsistency arlses if it is not also chanped wherever the same
term is defined in the law.

It was agreed that the specific subsections used out of
ORS 474,010 and 475.010 will be brought over either in their entirety
or by reference, whichever course is recommended by Legislative Counsel.

Mr. Wallingford stated that the definition of "ounce" used in
subsection (2) of section 1 is dependent upon the retention of the
degree gystem set out in the proposed draft.

Representative Frost referred te the lanpuaze "or federal law™
contained in the definition of "unlawfully" in subsecction (&) and -
asked if this reference was new.

Chairman Burns also wondered why "unlawfully' means in viclation
0f...federal law." He was concerned that this language "might sweep
into the kitchen" all of the federal violatioms. If, for example,
it is a violabion of federal law to bring something into San Diego
without a stamp on it, why should Oregon be prosccuting this
viglation as a matter of state law.

Mr. Wallingford explained that this language is used in suhb-
section (4) hecause some of the regulatory lansuasge in chapters
474 and 4775 inecorporate reference to federal law, ORS 474,050 and
44,060, for exarmle, He noted, however, that zll federal law
is applicable in the regulatory provisions and there is no direct
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reference made in the ¢riminal =ections to federal law,

Mr. Wallingford drew attention to ORS 474,010 (18), the definition
of "narcotic drugs," and peinted out this definition contalns the
words "...or other drugs to which the federal narcotic laws may now
or hereafter apply." This definition, he ¢ontinued, is incorporated
into the proposed drafi.

Chairman Burns had no objection to leaving the present lanpuarpe
as it is in OR3 474,010 (18), but he could see no Teason why the
words "or federdl law! could naot be deleted in section 1 (&) of the
draft,

Mr. EKnight observed that the term "possess” is not defined
anywhere, The present statutes read "...possesz, have under his
control..." which makes it somewhat broader than just to "posgess.™
When the Gordineer case is cited in marihuana cases in regard to
matters of custody and control, it is possible teo get around the
argument because of the present statute lanpusge. In that the
proposed draft simply uses the word "possess" without defining it,
1t cenld create a different situastion. "Possess" under Gordineer,
he continued, means to "possess for your own use to the exclusion
of all others,”

Mr. Faillette advisged that the word "possess" is defined in
the General Definitions Draft (P.D. No. 2) as meaning "to have
Physical possession or otherwise to exercise dominion or conirol
over property."

Representative Frost moved to delete the words "or lederal Taw"
contained in subsection (#) of section 1. The motion carried
unanimously,

Chairman Burns asked if anyonc was concerned about the use of
the ?D§&S "digpose of" in the definition of “sells" set out in
sub {5).

Mr. Enight pointed out that this languapge comes within the
present definition of "dispense" in ORS 474,010 {21) which teads:

"!"THepense' includes distribute, leave with, give
away, dispose of or deliver,”

Chairman Burns anncunced that since there were no further
objections to section 1, that, subject to Representative Frost's
reservations regarding the definition of Younce" in sub (2},
section 1 will be treated as having been approved. There wore no
objections raised to this.
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Section 2, Criminal sale of drugs in the second degree,

Sechbion 3. Criminal sale of druges in the first depree,

Mr. Wallingford explained that section 2 states the basie
offense of criminal sale of drugs. ‘The terms "amlawfully",
"narcotic"” and "dangevrous drug" are defined terms provided for in
section 1 of the draft.

Section 3 sets out circumstances raising the offense of
criminal sale to a first degree level. These are: (1) Selling
@ narcotlc or dangerous drug to a person less than 21 years of
age; or {(2) selling in one transaction a navcotic or dangerous drug
-in certein, specified amounts. This iz the approach used by Michi-
gan and New York. '

Hepresentative Frost observed that while the direclive received
from the Commission regarding subcommittee work in the area of
narcoties and dangerous drugs was broad, it did provide that it be
carried out "without doing substantial violence to the Drovisions
of HB 1838," Ile felt that when the draft gets into deprees, into
differentiating sale and possession in separate sections, into
amounts, weiphts, ete., substantial violence is being done %o
HB 1838. He did agree that if the eriminal provisions of URS chapters
474 and 475 were engrafted into the criminsl code, the regulatory
parts should be left where they are.

Mr. Wallingford advised that an alternstive he had drawn up
would leave sectlion 2 as it is drafted but amend section 3 to read:

"A person commits the crime of criminal sale of
drugs in the first degree if he knowingly and unlaw-
fully sells a narcotic or dangerous drug to a pPEerson
less than 18 years old."

The distinction would not be based on amounts; the agpravated
offense would be made of a gzle to a minor.

Mr. Tanzer stated that, personally, he was opoosed to the
whole draft for a number of rTeasons:

There is no reason, he said, to revise simply %o revise. While
criminal law may not be a very successful spprozch to the handling
of drug matters, we do deal with it in the criminal law and he is
not satisfied that there 1s anything unsatisfactory in the present
statutes. They seem to be as workable as anything else.

He opposed the division of sale and possession into separate
offenses primarily because the bipgger a person is in drug trafficking,
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the more likely he is %o be charged with possession rather than
sale, DBecause of this, it is better to treat the offenses the
same asnd provide for flexible penalties within the statute. This
is what is5 now in the law as amended in 1965,

The job of revision is to simplify whereas he thousht the
proposed draft would complicate the law.

The distinctions made in the draft are extremely difficnlt
to opply in the real weorld. A person who is picked up for salc
of drugs will usually not be charmed with selling to 2 minor be-
cause the sale he is charged with will usunlly be made to a vice
squad officer. Few, if any, of these people are under 21. The
quantative measures set out wouldé be extremely difficul: to work
with; in fact, he was not sure the laboratory could determine the
amount of heroin in a "cap" sent to it. Heroin is "cut" by the
Time it gebts down tc the street and the lab testing is for the
presence of heroin., The present statutes cover a huge range of
individual situations and yet are flexible enough to deal with,
particularly now that the sentencing allows the judge %o apply the
statutes in a manner sppropriate to the individual case. Mr., Tanzer
did not believe arbitrary distinctions within the statute really
would make it more suitable for applicataion.

Chairman Burns referred to section 3(2)(dnoting that "Tifty
or move cigarebtes containing marihuana™ is not a realistic
distinetion to draw on. He could recall but ocne case where, purcly
by coincidence, the defendant had just finished rolling a number
of cigarettes on a cigarette machine and was caught with 10-20
¢irgarettes in his possession. '

Mr., Enight added the fact that the size of the cigarettes
made vary a good deal, also, depending upon whether they are
machine rolled or hand rolled. Five cigarettes, he said, would
be a much more reslistic number than the "fifty or more cigarebies"
standard set out in seection 3 (2) (4a).

Chairman Burns commented that freauently sales madc are for
a single dosage. It is likely that a purchase made by the vice
officer, even from an active, heavy seller, will he for a small
amount——one or two fixes, Mr., Tanzer related that a desler will
generally keep his stuff cached away, carrying only a little bit
for his market.

Mr. Clark thought the only thing standards such as those setout
in section 2 would accomplish would be to make the organized
seller conform to what is set out in the law., DIMr. Knight agreed
that it probably would cateh the more inexperienced individuaal
the "pro" would be aware of the statubory limitations.
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Mr, Wallingford stated that the draft appreach is based
upon that of Michigan and New York and they, of course, face the
problem of mnch hesvier traffic in narcotics than i= faced in
Urepon.

Mr. Enight supperted the approach faveored by Mr. Tanzer in
dealing with narcotic and drug offenses but he was concerned
about classifying the offenses when the penalty provisions are
attached to the proposed code. He thought the present penalty
provisons proper to have, but he did net kmow if the new penalty
structure would have a felony class with a maximum of 10 years
which could also be treated as a misdesmeancr. He anticipated
that a felony which could also be treated as a misdemeancr would
be down in the c¢ategory of a five year maximum.

Fr. Tanzer suggested the best approach would ©te to abandon
the proposed draft entirely and simply move the present statutes
over along with the necessary definitions or cross references.

Representative Frost moved that the staflf be directed to
inelude in the criminal sections on narcotlics and dangerous drugs
only those present criminal sections contained in ORS chapters
474 and 475 without doing substantial violence to HB 1838, He
admi tted that as a result of doing this, there would be inconsist-
encies as Lo style in the criminal code but he did not see where
this would be any great problem.

Chairman Burns understood the adeoption of the approach
suggested by Hr. Tenzer would apply, essentially, to sections
2, 3, & and % of the draft. It would still leave room for seckions
& through 12 of the draft.

Mr., Paillette added that the provisions in the latter sections
are existing law; they have been restated to conform to the style
of the revised code.

Mr. Enight gquestioned the use of the term "drup addict" used
in section 8 of the draft.

Mr. Wallingford informed the members that he had restructured
section 8 and substitnted the term "drugsm users® for the words
"drug addict,"

Representative Frost asked if there would be any harm done
to the revised code if an "odd ball” penaliy were used in the
sections on Narcotics and Danmerous Drupgs as opposed to classifying
the offenses.
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Mr. Tanzer wondered why it could not be provided so that an
offense ecould be a certain class felony (sey a Class C felony) or
2 misdemeanor, in the judge's discretion,

Mp, Paillette observed that it might well be that the Cormnission
would want to provide within the definition of a (lass B or Class C
felony that it could be treated as an indictable misdemeanor. ‘The
narcobics and dangerous drug offenses could then be put into what-

ever class is desired, He did not think the penalty problem in
this area would create much difficulty.

The subcommittee recessed at 3:05 p.m., reconvening again at
%:25 p.i.

Mr. Xnight moved that a section be drafted which, in effect,
would combine sechions 2 and 4 of the draft, This would combine
both the sale and possession of dangerous drugs and nercotics into
one sectilon in the new code.

Representative Frost asked if it would not be easier to just
direct the staff to pick out the criminal sections of ORS chapters
4724 and 475 and draft them.

Mp. Knight agreed that this might be so. He intended that
poscession and sale of narcotic and dangerous drugs be combined
into one section and the distinction between first and aecond
desgree offenses be done away with, BSectlons % and 5 would bhe deleted.

Representative Frost thought this would accomolish the same
result as the motion he proposed earlier (sce p. 1L of thesc minutes)
and therefore seconded the motion.

Mr, Knight thought his motion differed from that made by
Representative Frost in that it combined sale and possession of
YZwoth narcotic and dangerous drugs into one scctilon rather than
having a separate section for each, which would be the result if
the criminal sections of ORS chapbers #/4 and 475 were carried
over into the criminal code. It would not matter, then, whether
marihusna were classed as a "narcotie" or a "dangerous drug" since
both would be treated the same within the same statute.

Mr. Enight's motion carried unanimously, resulting in one
section taking the place of sections 2, 3, 4 and S of the draft.

Section 6. Gaﬁsing drug addiction in another.

Mr. Wallingford explained thal this sectlon reshates present
Oregon law, ORS 475.070. .
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Mr. Clark asked 1f the section's provisions really do any-
thing and if there had ever been any cases prosecuted under the
provisions in present law.

Mr. Enight replied that he d4id not think there had ever been
a proz2ecution under the statute but he thought it was a part of
the Uniform Narcotic Drug Act. It is difficult, he antinued, to
see how anyone could "cause or aid in causing another person o
become addicted" without heving sold or dispensed a narcotic drug,
Mr. Enight moved to delete section 6 and the motion carricd unanimously.

Mr, Paillette understood that this metion ecarried with it a
recommendation that ORS 475.070 be repealed. Chalrman Burns
alfirmed this statement.

Section 7. OCriminal use of drugs.

VMr, Wallingford stated this section restates ORS 475,625,

Representative Frost recalled that ORS 475,625 was amended
by HB 1838 so that the statute covers usc of woth narcotic and
dangerous drugs.

Chairman Burns asked what made the use of a dangerous drug
"unlawful”., Mr. Paillette replied that it was usc without a
- prescription. Chalrman Burns wondered if use of the term "unlaw~
ful" mede this clear. :

Mr. Knight noted the definition of the term "unlawfully"
wat contained in section 1 of the draft and means "in violation
of any provision of ORS chapter 474 or 495, or any other Oregon
statute."

Representative Frost wondered what would be wrong with using
the wording contained in ORS 475.625 (2).

Chairman Burns understood the adoption of section 7 of the
draft would mean repealing ORS 475.625. Upon the repeal of
URS 475.625%, he wondered what in chapters 474 or 4975 would make
it unlawful to smoke marihuana., What in these chapters states
that it is necesgsary to have a presceription to use a narcotic or
a dangerocus drug.

Mr, Wallingford replied that these provisions are set out
in sections beginning with ORS 474,030, These sections prescribe
the conditions under which a license may be obtaired in order %o
manufacture drugs, the procedure for obtaining narcetics and under
whati conditions they may dbe dispensed, under what conditions a
drugglst can sell drups, under what conditions a physician or
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dentist may administer drugs, ete. DEven with these provisions,
however, he saw nothing wrong with following Represcntative Frosl's
suggestion re subscchion {2) of ORS 475,605,

Mr. Tanzer left the meeting.

. Hepresentative Frost moved to amend section 7 of the draft
by inserting the language contained in subsection (2) of OR3
475,625, Bubsection (1) of section 7 wonld then read:

(1) 4 person commits the crime of criminal use of
drugs if while in this state he knowingly uses or is
under the influence of a narcotic or dangergus drug,
except when administered or dispensed by or under the
dirvection of a person authorized by law to preseribe
and administer dangerous drugs orT narcotic druss to
hurnan belngs.”

There were no objections raised to this approach and Chairman
Burng anmounced the adoption of the motion.

Mr, E¥night and Chairman Burns drew attention to the phrase
"while in this state" used in subsection (1) and questioned the
meaning of and the need for the language.

Chalrman Burns as¥ed if it was clear where the burden of proof
lies under subsection (2} of section 7.

Representative Prost stated that subsection (2) is the same
as subsection {3) of ORS 475.625.

Chairman Burns understood that the defendant would have to
inject the matter into the case but once injected, the burden is
on the state. Mr. Paillette agreed--the draft provision does not
shift the burden.

Representative Frost moved to delete the phrase "while in this
state" contained in section 7 {1). The subsection would recad:

"4 person commits the erime of criminal usc of drups
if he mowingly uses or is under the influence....”

Chairman Burns announced that since there wns no objection,
the motion would be considered adopted.

¥Mr. Enight wondersd 11 fthere was some way in which fto repeal
the "second Bowe Amendment." Judpe Bowe has ruled that a person
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smoking a marihuana cigearette is not in "possession,"” he is "using"
it. He threw the state cut on a case of possession of marihuana
on the basis that the offense was covered under ORS 475,625, u=e
of narcotic drugs, and therefore the vossession statute did not
apply. In other words, the defendant must be charged with "use."

Chalrman Burns asked when a person would be charged with "use"
as opposed to "possession,”

Mr. Knight replied that "use" could be a "cop-out" for
"possession.” A defendant is charged with "use® when he is apt to
be under the influence of a narcotic or dangerous drug. Thore are
separate acts involved--the nolding or carrying of a cigarette is
"possession;" the smoking of a cigarette or the povping of s pill
is the "uze" of it.

Chairmen Burns asked when o "use" would not include a "possesgion,™

Mr. Enight replied that there would be a "possession" prior to
the "use,"

_ Chairmen Burns asked if a Pirkey problem is created if there
1s a different penslty for "use” than there is for "possession.”

Mr. Paillette did not think this would be a problem in that
there are reasonable standards in the statutes to distinguish one
effense from another. There is no unbridled disecretion without
guidelines,

Representative Frost moved the adoption of section ¥ as
amended and subject to the amendments directed to the staff. The
motion carried unanimounsly.

Section 8, Criminal drus promotion.

Mr., Wallingford advised that the presenl "frequenting" statute
is ORS 474,130, The bulk of this sresent statute 1s a nuisasnce
statute; subsection (5} is the part that is really in point and it
i5 penalized as a misdemeanor.

Mr. Wallingford explained that he had made some structural
changes in the section and in the third line of the section changed
the word "addicts" to "users.”" The amended section reeds:

"4 person commits the crime of criminal drug promotion
if he knowingly mainbains or frequents a place:

"{1) Resorted to by drug users for the purpoese of an-
lawfully using narcotics or dangerous drups; or
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"(2) Which is used for the unlawful keeping or
sale of such drugs,”

Mr. Clark cited a situation where an individual attends a
party in someone's home and, while he does not participate in the
conduct, he remains in the home when he knows that upstairs part
of those at the party are "blowing pot." He asked if this person
could be prosecuted under the provisions of section A,

Mr. Knight replied that the term "frequents" used in the
section would provide such sn individual with a defense--if he were
in the home just the one time. The statute is designed to get at
the "hippy flophouse"-—Fthe situation where one individual has an
apartment and people come there and congregate and sleep on matbtresses
placed all over the floor, ORS 474.130 provides a way in which to
¢loge this type of place. Although no prosecution has been brought
under the nuigance provisions of the statute, he said, it ig always
a nice statute to have to et a landlord to abate the nuisance and
clean the place up.

Mr. Clark remarked that he had some concern sbout statutes such
as this and Mr. Wallingford advised that the "frequenting type statute"
is feirly common in the areas of drugs, gambling =and prostitution.

Mr. Enight acknmowledged that at times where it iz known that
drugs are being used at a certain place, the police obiain a search
warrant to search the premises and arrest cveryone at the party for
 Mfregquenting.” The police can then search each individual and thus
wet at those who are in "possession.”

Chairman Burns thought it would be rather interesting if some-
cne challenged the validity of the arrest under the "dragnet theory"
of a recent Mississippl case,

Mr. Clarz thought that, given the facis set out by Mr. Knight,
almost any tavern around Portland State would fit the description
cited. He thought it could also apply to some situations in college
dormitories.

My, Wallingford pointed out that in the Prostitution Article
there is an offense for being found in or zbout a house of prostitution
but the subcommitbtes added, in addition to ihe individual's presence,
the mens rea requirement of an Lntent te enmapme in prostiLulion.

Mr. Paillette noted section £ contaoins n culpability reguire-
nent because 1t ugses the torm "knowingly." This term has becn de-
fined in the Culpability Draft, P.D, No. %4, as:
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"When used with respect to conduct or to @
circumstance described by a statutc defining a crime,
means that a person ackts with an awareness that his
cenduct 1s of a nature so described or that a civrcum-—
stance so deseribed ewists,”

He thought this culpability requirement would protect the
innocent person who just happened to be caupht in a place where drugs
were found or being uscd.

Chairman Burns remarked that the statute (ORS 474.130) has beon
on the books and, by and large, the law enforcement people have
exercised good judgment in using it. On oceasion it can be very use~
ful as a prosecution device. e admitted, however, Lo bheing concerned
about the entire area.

Mr. Ulark thought the one saving prace is that the police are
using increasing discretion in enforcing this type ol statute.

Representative Trost moved the adoption of section 3 as revised
by IMr. Wallingford. The motion carried with lir. Clark abstaining.

Section 9. OCbtainine a drug unlawfully,

Section 10. Crimingl possession ol drugs: prima facie evidence.

Mpr. Wallingford explalned that section 9 is a restatement of
ORS 474,170, SBecetion 9, he sald, creates the biggest problem in
carrying over definitions and restating them. All of the terms
used in paragraph {e) are defined in ORS 474.010.

Chairman Burns referred to the word “subterfuge" used in _
subsection (1) (a) and asked what it added to the section. He wag
aware that the term is presently used in the statute.

Mr., Wallingford did not think i1t meant anything other than
fraud or dceeit, terms alse used in parsgraph (a). It seemed to
him that there is guite a bit of overlap in ORS 474.170 (1}, the
derivation of sectlon 3.

Chairman Burns noted paragraph (b} of subsection (1) reads:
"By the forgery or alteration of a prescription or any written
order." Since ORS 474,010 (20} defines an "officir) written order”
he suggested the adjective "official" be inserted after the word
"any" and before the word "writiten" in section 9 (1) (b) so that
it will Tend: "...of a prescripbion or any official writien
OTder. v u "
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Chairmsn Burns then veferred to paragraph (d) of subsection (1),
noting it reads: "By the use of a false name or the giving of a
false address," He asked what the distinction is between "use"
ﬁn% Eg%ving." This language, %oo, is brought over frowm ORS 474,170

1 d).

Mr., Enight moved to amend section 9 (1) (d) so that it will
read: "By the use or giving of a false name or address; or’. Since
there was no objection to this approach, Cheirman Burns announded
it adopted.

Chairman Burns directed atiention to the language "falsely
assuming” contained in paragraph (e) and asked if "assuming” meant
the same as "pretend.”

Mr., Paillette =aid this was the meaning intended in the statute.

Chairman Burns noted the language in paragraph (e) iz carried
over from CORS 474,170 (4) but wondered 1f it would not he better o
have the paragraph read: "By falsely vepresenting himself to be
a manufacturer,...” He thought this terminolomy would cover all
of the Trange of conduct desired. There being no objection, the
suggestion was adopted,

Mr, ¥night vunderstcod subsection (2) of section 9 was presently
contained in ORS 474,170 and Mr. Waliingford confirmed this. In
that there i1s no patient-physician privilege in criminal law,

Mr. Knight questioned the need %o include this statement in the
section. He admitted it might be of benefit in the administrative
law.

Chairman PBurns asked if the non—applicability of physician-—
patient privilege extended to the whole range of criminal law.

Mr, Knight replied that this was his understanding of Stute v.
Bebts, 235 Or 127, 384 P24 198 (1963).

Chairman Burns referred to ORS 44.040 (1) (4) and read:

"A regular physician or surgeon shall neot,
without the consent of his patient, be examined in
a eivil action, suit or proceeding, as Lo any in-
formation scquired in attending the patient, which
was necessary to enable him to preseribve or act for
the patlent,"”

Cheirman Burns suggested deleting subsection (2} of sechtion 9
and noting in the commentary that it 1s intended that existing law
e preserved. There being no objection, this gpproach will be
Tollowed.
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Mr., Clark moved to accept section 9 as umended.

Representative Frost noted that the provisieons in subsections
{5) and (&) of ORS 474,170 ave not covered in the draft. These
Tead:

{5y Wo person shall make or utter any false or
forged prescription or false or forged written order.

"(6) MNo person shall affix any false or forged label
to a package or receptacle containing narcotic drugs."

If these subsections are repealed, Representative Frost was
concerned abeout a poessible problem in the evert an individual manu—
factured and sold false prescriptions. He asked if this conduct
is covered elsewhere.

Mr. Peillette recalled that this subject had been discussed
by the Commission in connection with the Forgery Article. He
stated he had sent zn inquiry, along with the Forgery Draft, to the
Orepon Medicsl Association and the Pharmaceutical Associabion asking
whether or not they felt thers was a need in the Forpgery Draft for
specific coverage of prescripticns not related te dangercus drugs
or narcotics. Wo reply has been received from either organization
go thelir views are not known. The letters were written because
uttering a forged prescripticn would be covered under forgery bub
it would not he first degree lorgery as New York and Michigan provide.

Representative Frast wondered, then, about coverage for affix-
ing a false or forged lsbel to. .z package. This might come up where
someone is trying to get around the exempt narcotics statutes or,
perhaps, would be done by a pharmacist.

Mr, Wallingford thoupght the provisien also was directed at
persons wha might have in their possession an illegal drug in o
container labeled "aspirin"” or something clsc not a narcotic drup.

Chairmen Burns asked the rationale behind neot carrying sub-
gsections (5) and (6) of QRS 474,170 over inte the proposed draft.

Mr, Wallingford said it was thought thal subsection (5) of
QRS 474,170 was covered by the Forgery Article,

Chairman Burns was still concermed about subsection (€) and
suggested writing the subsection's provisions into the draft and,
in the interval befors the draft iz considered by the Commission,
making a check to see if 1t is needed, Tt was his impresslon that
the provisions of ORS 474,170 {£)} have been very infrequently used.
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Representative Frost commented that 1f the aporoach of taking
the law as it presently exists and carrying it over info the
eriminal code is followed, it would hurt nothing to put the pro-
visions of the subsection infto the draft.

Mr. Paillette agreed that = section entitled "Talsely labeling
a narcotic drug" could be drafted.

Chairman Burns eypressed the opinion that paragraphs (a) through
(d) could also he tightened up by some redrafting.

Mr. Wallingford agreed, noting that there is quite a bit of

overlap. Paragraph (2} is a rather generslized prohibition; para-
graph ghg is a Tather specialized situation but is covered by para-
craph (al), also.

Mr, Knight could not see where ORS 475.100 (4), possessing a
drug not in the container in which it was dispensed, was carried
over into the proposed draft.

Mr. Wallingford acknowledged that there were thres different
areas not covered by the draft. He distributed a sheet of amend-
ments 4o the members. These set out three additional sections:
(1) Criminal possession of drugs in the second degrec; (2 Por-
feiture of conveyances; and (3} Immunity.

Mr. Knight did not feel it necessary to go as far as the
amendment proposed but thought it should be provided that wherc an
individual has a drug not in the container in which it was dispensed
to him or does not have the prescription, it is prima facie evidence
‘that it is possessed unlawfully.

Mr. Wallingford stated that the proposed section is a restate-
ment of present law; in fact, the proposal is a little more liberal
because presently there are two different provisions--URS 474,110,
possession of drug lawful only in container, applying te a narcotic
arug, and ORS 475,100 (4), which applies only to dangerous drugs.
Under present law, a narcotic drug must be carried in its original
containe® but s dangerous drug may be carried either in its original
container or in a different container as long as the individual has
in his possession a label prepared by the pharmacist for the drug
dispensed. The proposed scction for the draft reads:

"A person to whom or for whose uUsc any narcotic
or dangerous érug has been prescribed commits the crime
of e¢riminal possession of drugs in the second degrees if
he knowingly possesses such narcotic or dasngerous drug
not in the container in which it was originally deliverad,
s01ld or dispensed." '
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Mr. Enipght acknowledged that a cerbain amount of discreticon
15 now exercised in prosecuting under the present statubtes and he
felt this discretion should be left with the prosecutors.

Representative Frost asked 1f under the present draft there
1g a prima facie case made for the state if an individual carries
a2 narcotic or dangerous drug in a mismarked or ummarked container.

Mr. Enight replied that it is not presently in the draft.
Mr. Wallingford added that it is not presently in the statutes in
regard to a narcotic drug. It is there only on a dangerons drug
when 1t is neot in its original container or when the individuazl
does not have a proper label in his possession.

Representative Frost posed a situation where an individual puts
a pill, properly prescribed, in a purse or pocket but leaves the
label and prescription at home. He asked if this person would have
a defense.

Mr. Paillette noted that the statute now reads: "...does not
have a proper label in his possession.” He d4id not think this would
necessarily mean the individual most have the label with him, IT
it were in the person’s home, he would still "possess® it.

Mr. Kmight interpreted the languapge %o mean "in his immediate
possession.”

Representative Frost stabed that this is what concerned him.
If the statute language means the individual has a defense if he
has the label or prescription at home, he could see no problem.

Mr. Enight noted that under present law, possessing a dangerous
drug not in its conbainer or without a label "is prima facie unlaw-
ful." The defendant can produce a doctor to testify he preseribed
such a presceription for the individual if the cage goes this far.

Representative Frost apgreed, then, that in regard to carrying
g dangerous drug, an individual weuld have z defense. There would
be no defense, however, for the person carrying a prescribed,
narcotic drug in her jeweled pill case.

Hr. Knight agreed this would be so but pointed out it is not
" because the individual is carrying z narcotic drup but because she
is violating QRS 474,110, possession of drug lauwful only in container.

Mr. Woellingford reported penalty for vielation of ORS 474,110 is pro-
vided iIn ORS 474,9G0: ",,,upon conviction, shall be punlinoiied by
a fine not ewceeding $5,000, or by imprisonment in the shako
penttentiaory for not exceedinm 10 vears, or both.”
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Representative Frost thought this a rather “stupid erime" and
Mr. Clark agreed, adding that many women just do not carry pills
"in the container in which it was dispensed.,"

Reoresentative Frost understood it was Mr. Knight's point that
the prima facie case when the drug is out of its container should
be provided for in secticn 9.

Mr. Wallingford was of the opinion that a separate section
woulkd have %o be made on this becsuse section 9 deals with "obtain-
ing" a drug unlawfully.

Representative Frost suggested the prima facie evidence pro-
vision supported by Mr. Knight be inserted into sectien 10 of the
draft. He acknowledged the necessity for this for the valid arrest
and for some prosecutions, as long as there is a defense for the
defendant who lawfully obtains the drug. Representative Frost
sugpested adding to sectien 10: "or pessession of a narcotic or
dangerpus drug in a container other than the container in which it
was originally issued from a lawful source.” :

Mr. Paillette was concerned about the fact that the proposed
draft lacked some of the provisions now contained in ORS 475.100.
The present statute, he said, contains some exceptions which would
fall by the wayside if CORS 475,100 were repealed., The definition
of the term "unlawfully" in the draft incorporates some of the
excepbions set out in ORS 475.100. He pointed out that presently
the prima facie provisions are linited to ORS 475.100 and if these
provisions are inserted into the draft seciions on possession,
They might really be toc harsh on somecne when the exceptions now
provided in the law are not carried over to the new code.

Mr. Wallingford stated that some of ORS #75.100 will have to
remain in the regulatory code because it, in effect, lays out how
a person can legally possess, thus keeping him from coming under
the definition of "unlawfully."

It was the decision of the subcommittee that the draft be
sent back for additional staff work with instructions to check,

particularly, the provisions regarding prima facie evidence and
ORS 475,100.

Section 11. Burden of proof on exemption from drus law.

Chairman Burns understeod this section to be the same as
present law. It provides that il there is a proviso or exemption,
it i3 up to the defendont to show it.
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Mr. Wallingford apreed; advising the present law is contained
in ORS 474,180,

There being no objection, Chairman Burns anncunced sechion 11
approved.

gection 12, tegquittal or conviction under federal law as precluding
state prosecutlion.

Mr., Wallingford explailned this section is a restatement of
ORS 474,210,

There were no objections to the section's provisions and
Chairman Burns anmmounced it will be considered as spproved.

New, Unnumbered Sections Considered:

Saetion .  Oriminal possessicn of drugs in the second depree.

This section was considered along with sections 9 and 10 of
the draft. This discussion is set out on pp. 20-22 of theses minutes.

Section . Horfeiture of convevances,

Mr. Wallingford reported the section contained no substantive
changes from pregsent law.

Hr. Enight referred to the language "any convevance used with
the knowledge of its owner for unlawful transportation,.." znd
observed that most cars are owned by banks and finance companies
snd very few of them would actually have any knowledpe of how the
vehicle is being used. The present statute {(OR3 475,120 (2)) reads:
"Any such conveyance used by or with the knowledge of the owner or
the person operating or 1n charge thereof in the unlaowful trans-
portation...." This gives the owner the right to come in and de-
fend himself against the charge if he did net have knowledge of the
conduect.

Mr. Wallingford questioned that it would be possible to
"forfeit" am automeobile showing only knowledge by the driver and
ne knowledge on the part of the owner as to how the vehicle had
been used.

Chairman Burns informed the subcommittee that this zame pro-
cedure applies in liquor law vieolations. He read from ORS A71.665,
Disposal of conveyance transporiing liquor:
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"(1}....No claim of ownership or of any right,
title or interest in or to such vehicle shall be held
valid unless the claimant shows to the satisfaction of
the court that he iz in good faith the owner of the
claim and had no knowledge that the vehicle was used or te
be used in violation of law,"

He then asked Mr. Wallingford if there was any reason for
taking out the language relating to the "person operating or in
charge" of the vehicle now in ORS 475,120 (23,

Captain Howard menﬁicned the fact that the proposed draft
does not contain the provisions relating to the searech of wmotor
vehicles presently found in ORS 475,120 (1),

Mr. Enight remarked that the constitutionality of this pro-
cedure could possibly be decided on cases now pending before the
Supreme Court although the cases really do not go after the
constitutionslity of the provisions directly. He believed the
statute to be a very valuable one,.

Hr. Wallingford admitted that the provisions set out in
OR3 475.120 (1) have not been carried over into the proposed
draft but stated that these would remsin in the re latory code.
This subsection would not be repealed; subsection %g) of ORS 475,120
is the only part to be repealed,

Chairman Burns questioned that the provigons relating to the
gearch of motor vehicles were properly a part of the repulatory
statutes; they probably should be brought over into the eriminal
sectlons,

Captain Howard commented that these provisicns are very valusble
tools and are frequently used very effectively. The decision in
State v. Raymond, he advised, held the procedure constitutional.

Chairman Burns believed both subsecticns (1) and (2) of
OHS 475,120 should be carried over into the criminal code and the
present wording rclating to the "owner or the person operating or
in charge" should be brought over as well. ‘here is still a
saving clause for the innocent owner of the vehicle involved; he
would bhe able to get out under ORS 471.665,

Mr. Enight moved the adoption of the approach outlined by
Chairman Burns.

Chairmman Burns asked about the disposition of vehicles
received through forfeliture. '
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Mr. Clark said the vehicles are sold by the gheriff's
office and the money received is shared by the county and the
state.

Mr, EKnight recalled that at one time his county had obtained
an old Volkswagen through a forfeiture and had thought they might;
have a use for it in undercover work. Under the statute, how-
ever, it appears that the county must sell the vehicles obtained
so this was done. He did not know whether or not there would be
an advanbage in allowing a sheriff to either sell or keep a vehicle
for. county use.

Mr. Enight's motion to approve the unnumbered section relat-
ing to forfeiture of conveyances with the provision that it be
anended to read subsbtantially like subsections (1) and (2) of
OBRS 475,120 passed unanimously.

Eection. « JImmunity.,

Mr. Wallingford reported this section a restatement of
ORS 475.150 (3).

There were mo cbjections to the section and Chairman Burns
stated it will be considered as approved.

lNr, Paillette stated that the draft on Offenses Involving
Narcotics and Dangerous Drugs will be revised and resubmitted to-
the subcommitiee.

Captain Howard asked if the provisions now in ORS 475,150
(1) and {2) were to be transferred to the criminal code or laft

" in"the regulatory chepter. These subsections provide:

"{(1) All special funds provided by law for enforce—
ment of the liguor laws of this state are available, under
the direction of the Governor, for the enforcement of the
laws of this state regulating or prohibiting +the sale and
use of narcotic drugs.

"(2) All officers, agents and inspectors authorized
by law %o enforce the liquor laws of this shtate, shall
likewise enforce the laws of this state repulating or
prohibiting the sale or use of narcotic drugs.”

Captain Howard wondered why it would not be better to charge
all of the police officers of the state with the enforcement of
the stabule rather than %o refer to those authorized by law to
enforce the liquor laws.
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Me. Enight thought this procedure had come sbout because
ORS chapters 474 snd 475 are not in the criminal code. Now that
they are being brought within the eriminal code, he thought it
would be obwicus that the police would enforce the narcotic and
dangerous drug stabutes., He did not think it necessary to spell
this cut in the criminal code.

Chairman Burns asked if subsections (1) and (2) of ORS 475.150
have any practical effect now; does the Governor now allot ligquor
money for narcotic enforcement.

Mr. Enight replied that District Court funds and Cireuit Court
funds have to go inte the General Fund., The counties having Justice
Courts still get the money from fines imposed for such offenses as
a minor in possession, furnishing intoxicating liguor, ete. Thig
noney goes inteo a Liquor Enforcement Fund and the district attorneys
in these counties simply pet a letter from the Governor authorizing
them to use this Liguor Enforcement Fund in the enforcement of the
narcotic laws. The counties not having Justice Courts budget for
the enforcement of the narvcotic laws.

Judge Burns felt this was a matter to be called to the attention
of the Legislative Counsel. He did not believe it was somathing
which should be brought into the criminal code because it CONCETHS
the administrative, financial affairs of a narcotic squad and he
. doubted very much that the county treasurers would be looking %o
the criminal code for their directions.

Mr, Paillette thought it would be best ta leave the provisions
vhere they are——in the regulatory chapter~-but if the subcomittee
wished to recommend that some attention be Fiven the matter, this
could be done either formally or informally. '

Chairman Burns suggested a sentence be inserted in the commentary
stating the subcommittee recommends the provisions remain where they
are in OR3 chapter #75 and if the Commission wants to do something
different, it can do so.

The meeting adjourned at 5 p.m.

Respectfully éubmitted,

Mecine Bartruff, Clerk
Criminal Law Revision Commission



