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CLASSES OF COFFENSES
Preliminary Draf+ No, 1; Fabruary 1970

April 5, 1970

AUTHORIZED DISPOSITION OF OFFENDERS
Preliminary Draft No. 1; March 1970

AUTHORITY OF COURT IN SENTENCING
Preliminary Draft Neo. 1l April 1970

GRADING OF CRIMES
The meeting was called to order by the Chairman, Senator Anthony
Yturri, at 4:00 p.m.

Classes of QOffenses; Preliminary braft No. l; February 1270

Mr. Paillette explained that during the early stages of the
criminal code revision projsct Professor Courtney Arthur of the
Willamette University Collede of Law had worked on a draft entitled
"Classes of crimes" which, according to the plan at that time, was to
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have been a part of the Preliminary Article, Portions of the Article
on Classes of Offenses under consideration at today's meeting were
taken from that draft.

section 1. Offenses; definition. Section 2. Crimes; definition.
Section 1 defining "offenses” was not included in Professor Arthur's
draft but Mr. Paillette said it appeared to be an appropriate term to
define in view of the fact that the criminal code would alse include
the noncriminal offense of a "violation" and it was desirable to draw
some disrinction between the terms. In reply to a question by Judge
Rurns, he outlined that a viclation would be an offense but not a
crime and the only punishment for a viclation would be a fine.

Judge Burns commented that section 1 would affect city or county
ordinances in terms of classification and under the terminology of
this draft, if a city ordinance carried only a fine as its penalty, it
would be a violation.

Chairman ¥turri noted that section 1 said an offense was "either
a2 crime or a violation" and asked how an offense would be termed if
both a fine and imprisonment were authorized, Mr. Paillette replied
that the offense would be a crime in that circumstance., If only a
fine were imposed following conviction of such an offense, it would
still be a orime becausa imprisonment was authorized under the statute
and conviction, therefore, would be for a crime even though imprison-
ment was not imposed.

Professor Platt observed that the problem of designating
municipal ordinance violations as crimes had caused a great dezl of
trouble. Most cities had an automatic imprisonment penalty section
and it generally applied to all their ordinance viplations, Normally
the municipalities exacted only fines and the result was that the
courts had been trying to decide whether these ordinance viclations
wera in fact crimes, In actuality, he said, offenses in this category
were crimes because they were subject to the general imprisonment
penalty section.

Judge Burns said the problem Professor Platt was discussing
should be solved by a procedural statute in the evidence code because
this was one of the important ramifications of a "convictien" and the
law was not clear on that point.

Profassor Platt pointed out that ancther problem would ba created
by enactment of the new criminal code when cities discovered that
there was no crime for some specific cffense which was included under
the old code, They might then enact an ordinance which might well be
contrary to the policy of the state on criminal law. An example, he
said, would be the crime called #shoplifting” which was not in the new
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code but was instead covered by the general theft statute, He asked
if it would be possible to include a statute in the criminal code
which would preclude cities from enacting ordinances which were
contrary to the state policy, an example being a city ordinance
dezling with shoplifting when the state crime was "theft.”

Representative Carson noted that the motor vehicle code said that
cities could not enaect ordinances in conflict with that code. This,
however, lead to a further problem of whether it should be enforced by
the city or by the state,

Professor Platt expressed the view that cities should not be
permitted to keep operating in any way they wanted with respect to the
criminal law when the Commission, at the behest of the legislature,
was going to such great lengths to enact a workable criminal code at
the state level.

Mr. Paillette commented that there were two chapters in ORS
specifically giving cities and home rule counties authority to enact
ordinances,

Profaessor Platt suggested that one way to resclve the problem was
in the definition of "crimes™ in this code. He suggested that a crime
be defined specifically and that anything else be a viclation. 1If
that were done, he said, cities, in view of the state law, would have
a difficult time saying that an offense was not a crime when it
carried a six months jail sentence.

Mr., Paillette remarked that how an offense was defined became
important when considered in conjunction with certain occupatlonal
statntes which said that a person could not become a membar of that
occupation or profession if he had heen convicted of a crime. He was
of the opinion that crimes should be recognized for what they were and
when a person was sent to jail, even a city jail, it was senseless to
say that he had not been convicted of a crime.

Judge Burns said he was not so sure that what the offense was
called was important 50 long as the peripheral consegquences —-
impeachmant and being abkle to gualify for certain jobs -- were
adequately covered. He was of the opinicn that it was an undesirable
rule of evidence in the Oregon law which allowed impeachment for all
kinds of crime., For a vast host of criminal conduct, he said,
impeachment was nothing more than an inadequate way of arriving at the
truth in a given controversy at trial, He was convinced that if
someone were put in jail, his offense should be considered a crime.

Senator Burns said his objection to calling wviclation of a
manicipal ordinance a crime when it carried a jail sentence was that
many municipalities had judges untrained in the law and sometimes
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people were put in jail by municipal judges and justices of the peace
when they would not have been convicted had they been tried in a
situation where due process was strictly enforced.

Chairman Yturri commented that the criminal code would presumably
cover all crimes against the state and suggested that the problem
which was being discussed might be solved by changing the evidentiary
code, when the procedural revision was undertaken, to say that for
purposes of impeachment, only those crimes defined in the criminal
code could be crimes under municipal ordinances. Professor Platt said
an opportunity was presented te be even more precise by pinning the
proscription down to, for example, Class B and Class C misdenaanors,
Mr. Paillette pointed out that the criminal code would not contain
every crime against the state; there would he many crimes remaining in
other statutes throughout the 9290 sections of ORS. The code recog-
nized that fact, however, made allowance for it and attempted to bring
the 990 sections within the framework of the basic terminclogy of the
criminal code.

Judge Burns noted that section 2 said that a crime was an affense
"defined by any statute of this state" but did not include the
language of saction 1 which said "any law of this state or by any law
or ordinance of a political subdivision of this state.” The sections,
he said, should be consistent throughout with respect to this
language, whether the definition referred to an offense, a crimae or a
violation,

Chairman Yturri agreed that if sections 1 and 2 were enacted as
drafted, it would be clear that violation of a city ordinance would
constitute an offense: however, with the phrase relating to an
ordinance of a political subdivision omitted from section 2, violation
of an ordinance carrying an imprisonment penalty would be an offense
but not a crime.

To resolve the problem of including county and municipal
aordinances in section 2, Judge Burns suggested that section 2 he
revised to read: "A crime is an offense for which a sentence of
imprisonment is authorized."™ Since section 1 defened an "opffense™ as
including "any law or ordinance of a political subdivision of this
state,” municipal ordinances as well as state laws would thereby ba
included in the definition of "crimes” in section 2. This suggestion
was subsequently adopted. See page 16 of these minutes. However, the
subcommittes first had to decide whether to approve the pelicy of
including city and county ordinances in the definition of "crimes."

Senator Burns posed the following hypothetical situation:
Assuming that the evidence code had been amended to provide that one
could be impeached in a civil or criminal case only for a spacified
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classification of misdemeanor or felony, a person was then convicted
under a city ordinance for a crime that was identical te a Class A
misdemeancr in the criminal code. At trial, an attempt was made to
impeach the defendant and the argument was made that the crime charged
was identical to the Class A misdemeanor, the only difference being
that he was charged under a city ordinpnance., The statute wonld not
draw a distinction between the two, he said, and he asked what the
court would do in such a situnation.

Reprasentative Carson suggested that when the evidence code was
revised, Senator Burns' guestion could be answered by inserting a
statement that the crime charged must be a violation ¢f the state
statute,

Chairman Yturrl adwvised that in spelling out the impeachment
rules, the cede could go beyond the title of the offense and require
that the conduct itself be considered in determining whether or not
conviction of that offense could be used for impeachment. It could
spell out that even though imprisconment was authorized, there could
be no impeachment by reason of that provision,

Senator Burns said his objection to including ecity ordinances in
section 2 was that the deliberation and conzideration given to the
passage of a legislative Act was of a much higher level than that
given the passage of a municipal ordinance. In other words, he said,
he had more trust in the wisdom of the legislature to make certain
conduct a crime than in that of a ity ccuncil having this power.

Judge Burns commented that Senator Burns' objection was actually
concerned with another area which needed corrsction in Oregon and that
was gilving justices of the peace and municipal courts the authority to
put people in jall as a result of procedures conducted by persons not
legally trained, Representative Carson said the guestion also
inveolved city councils and county commissions who enacted bad laws.
The answer, he said, was one which he did not necessarlly recommend
but the problem could be solved by including a statement in ORS
chapter 144 that for purposes of impeachment, cities and counties were
required to charge under specific ORS sections which could be set
forth therein, If that were done, a city or county could not use an
ordinance for conviction unless it was a viplation of a specific ORS
section,

Professor Platt commented that there was a provision in the
Oregon Constitution which had specific reference to the power of
cities with respect to criminal law and that provision would have to
be considered in conjunction with Representative Carson’s suggestion.
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Mr. Paillette suggested that the subcommittee consider the
balance of this Article before deciding whether to amend sections 1
and 2 and the members agreed,

Section 3, Felonies; definition. Professor Platt suggasted that
a cross reference to section 9 be included in section 3 to simplify
the use of the statutes following enactment inasmuch as the two
" mections were so far separated, Chairman Yturri said this would be
considered when section 9 was being discussed. See page 12 of these
minutes for adoption of this amendment.

Saction 4. Felonies; classification. Mr. Paillette explained
that section 4 used the classification system in the Michigan code.
The additicnal category of unclassified felonies in subsection (d), as
well as unclassified misdemeanors in section 6 (d), was derived from
the Connecticut code. Unclassified felonies, he said, provided a way
to label some of the felonies outside the basic criminal code., le
suggested that subsection (2} of section 4 be amended in the second
line by inserting "except murder under section " after "code.® It
was advisable, he said, to treat murder as a speclal case and this
would be accomplished by keeping it separated from the other felonies.,

Judge Burns asked what felonies would be picked up in the
"ynclassified" category in subsection {d) and was told by Mr.
Paillette that a number of the 990 sections in ORS carried imprison-
ment penalties and these would be covered by the "unclassified
felonies™ category.

Professor Platt asked if it would be possible for the legislature
to enact a special law creating a felony outside the criminal cede and
imposing a prison sentence under subsectien (d}, Senator Burns
replied that this was entirely possible because the legislature would
in effect be amending the criminal code. Professor Platt said that in
that event he would suggest that subsection (d) be deleted. A policy
had been adopted, he said, of having the code control the natuvre of a
law violation, and by including the "unclassified felony"™ category
that decision was being reversed. He indicated that he had earlier
suggested that the code be written so that it would control in all
situations by saying that if no level of culpability were provided in
the regulatory oiffenses outside the criminal code, no imprisonment
could be imposed for violation of that particular provision. 1In
effect, subsection (d) would say that there could be any number of
foelonies outside this classification scheme so long as the offense was
placed outside the criminal code.

Mr. Paillette explained that subsection {d) was included for the
purpose of recognizing that felonies existed in ORS ocutside the
criminal code and that they were not going to be amended at this time,
In the absence of a classification such as that contained in
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subsection (d), he said, the Commission would be obhliged to amend
every statute in CRS that carried any kind of a penalty. Frofessor
Platt said he would prefer to place a statement in this section
relating to the penalty sections at the time of enactment of this code
to preclude the legislature from proliferating and enacting further
statutes of that kind.

Chairman Yturri was doubtful that the Commission could foresee
every circumstance which might arise to the extent that they should
foreclose the legislature from acting in the future. Mr. Pailletie
explained that the intent was to give the legislature some gquidelines
so that if future legislatures wanted to enact laws dealing with some
type of offense not now covered, they could gear that legislation into
the criminal code and use the same classification system used in the
code .,

Chairman Yturri expressed approval of subsection (d) but
Professor Platt was not convinced. Senator Burns commented that
another way of handling this preblem would be to pass a separate
section making all the felonies cutside the criminal code, for
example, Class C felonies or Class A misdemeanors.

after further discussion, Senator Burns moved that subsection (2)
of zection 4 be amended in accordance with the suggestion made by Mr.
Paillette:

"The particular classification of each felony defined
in this code, except murder under section _ , is expressly
designated in the section defining the crime. . . . "

The motion carried.

Section 5. Misdemeanors; definition. Senator Burns noted that
section 5 spoke in terms of 2 maximum sentence ¢of not more than one
vear and omitted the reference, used in the existing code, to a term
in the penitentiary or OCI, Perhaps in the future, he said, offenders
would be sent to 0CI for less than a year to take advantage of the
vocational facilities there, and he asked if the penitentiary and OCI
criteria should be included in both the felony and misdemeanor
definitions, Mr. Paillette replied that this subject was treated in
the Article on Disposition of Offenders and Senator Burns' guestions
would be answered there.

Section 6. Misdemeanors; classification. Mr., Paillette
explalned that misgemeanors were classified in the same manner as
felonies. With respect to subsection (2}, he said he had concluded
that the last sentence was unworkable, When the offense was defined
by statute but did not include a penalty, there was no way of knowing




Page 8

Criminal Law Revision Commission
Subcommittee on Grading and Sentencing
Minutes, April 4, 1970

what penalty should be attached., The first sentence in subsection (2)
was all right, he said, because in that instance the express penalty
was provided by statute which offered a point of reference so it could
be determined whether it would fit into Class A, B or ¢. Therefore,
instead of calling the offense in the second sentence an unclassified
misdemeanor, it should either be called the lowest grade of misdemean-
or =- Class ¢ -- or be called a violation in order to provide some
point of reference for the kind of punishment authorized, However, if
it were called a violation and there was nothing in the statute which
gaid what kind of 3 fine shonld be levied, the staztute was back in the
same position of having no reference peint. In effect, then, all that
was left was a Class C misdemeanor.

Judge Burns asked if this provision would have an effect on
either present or future %90 penalty provisions in ORS and received an
affirmative reply from Mr, Paillette who further explained that the
section would mean that if the legislature had not specified the
penalty for any given cffense, this code would say that the coffense
was a Class C misdemeanor,

Judge Burns then moved that the last line of subsection (2] of
section & be amended to read: "shall be considered a Class C
misdemeanor.® Chairman Yturri suggested that the two sentences in
subsection (2) be separated inte subparagraphs for the purpose of
clarity and others agreed that the first sentence should be subpara-
graph (a) and the second subparagraph (k). Judge Burns included this
further revision in his motion. The motion carried.

Section 7. Violations; definition, Mr, Paillette noted that
secticon 7 retalned the same definition of "viclation" as that drafted
by Professor Arthur. The only question he had was whether there was
anything in section 7 which was inconsistent with section 6. He
thought "No sentence of imprisonment is authorized”, as used in
section 7, might be inconsistent with the amended subsection (2} of
section 6§ which said " . . . as to the penalty authorized upon
conviction . . . ™ Others agreed that there was a conflict between
the two and it would be necessary to redraft subsection (1) of
saction 7.

Chairman Yturri indicated that the problem was that the
definition of "crime" sald that imprisonment or a fine must be
authorized. When a statute authorized no penalty or fine, it was
then inconsistent with that definition to say that viclation cf that
statute was a crime. Senator Burns said that in that event it could
only be a violation. If the statute carried no prescription for
imprisonment, it was inconsistent with section 2 to say it was a
misdemeanor as did subsection {2) (b) of the revised section 6. Mr.
Paillette said that the offense described under section 6 (2) (b)
could not be called a violation because of the provisions of section 7
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of the Article on Authorized Disposition of Offenders relating to
fines for wviolations. Subsection [2) of that section read:

"In the case of a violation defined outside this Code,
the amount of the fine shall be fixed as provided in the
statute defining the offense.”

In view of this provision, Mr. Paillette said it was imperative
to call the offense something specific so it could be brought into the
panalty range. There wounld be no penalty provision if it were called
a violation under section 6 (2} (b} whereas a Class C misdemeanor did
carry a specific penalty.

Judge Burns said he was not happy with the language in subsection
{2) of section 7 concerning fine and forfeiture. He was not convinced
that the draft should say that when a forfeiture was involved, the
offense was a viclation, Assuming, howewver, that this approach was
adopted, it could be accomplished by amending section 7 to read:

"An cffense is a viglation if it is so designatead in
the statute defining the offense or if the offense is
punishable only by a fine, forfeiture or other ecivil
penalty., Conviction of a violation deoes not result in any
disability or legal disadvantage based on conviction of a
crime,"

Senator Burns approved the concept of Judge Burns' suggestion but
was critical of the phrase "legal disadvantage." Judge Burns agreed
and said he objected to "other civil penalty" because it was an
invitation to make up some other kind of punishment for a minor
infraction, He was in favor of simply saying that the offense was a
violation if the punishment was a fine.

If the forfeiture and civil penalty aspects of this section were
eliminated, Chairman Yturri asked, would the section then mean that
for a wviolation there could ke no provisiocn for forfeiture or a civil
remedy., Judge Burns said that a forfeiture statute could easily be
added if necessary.

Representative Carson was of the opinion that if the section were
to read that a vioclation was punishable only by a fine, it would not
necessarily preclude a forfeiture or other civil penalty. Judge Burns
agreed that the statute should say that where the offense was punish-
able only by a fine or where the statute designated that the ocffense
was a viclation, in those two circumstances it would be a violation.

Mr., Paillette urged that some allowance be made for forfeiture.
Some of the requlatory sections, he said, provided for forfeiture of,
for example, a license, Chairmman Yturri agreed and sald that if the
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statute referred only to a fine, the offense would not even bhe a
viclaticon when a forfeiture was involved. He sugygested that the
section read "fine, forfeiture, fine and forfeiture,"

Judge Burns said he was concerned with the phrase "other civil
penalty™ but Chairman Yturri said that as far as he could see the
civil penalty neither added nor detracted from the meaning of the
section.

After further discussion, Judge Burns suggested section 7 be
amended to read:

"An offense i1s a wviolation if it is so designated in
the statute defining the cffense or Lf the offense is
punishable only by a fine, forfeiture, fine and forfeiture,
or other civil penalty. Conviction of a vieclation does not
give rise to any disability or legal disadvantage based on
conviction of a crime,"”

Senator Burns moved adoption of the above language and the motion
carried unanimously.

Section 8., Violations; classification. With respect to subsec-
tion (1] of section 8 Chairman Yturri suggested that because section 7
raferraed to penalties which included more than just a sentence,
section 8 should read "because of the provisions of section 7" rather
than "because of the express sentence provided." Mr. Paillette said
that if a forfeiture were ordered, it would he part of the sentence.
Judge Burns suggested that "punishment®” might be a better word than
"sentence." He said he did not want to make it necessary to include a
definition of "sentence" and thought it was incongruous for a judge to
say, "I sentence you to a forfeiture.®

Mr. Paillette suggested that the second sentence of subsection
{1} be amended to read:

"any offense defined outside this code which is
punishable as provided in section 7 of this Article shall
be considered a violation."

Professor Platt said that crime and punishment were related but
questioned whether violation and punishment went together. Mr.
Faillette replied he had been unable to think of a better word than
"punishment" and expressed the view that when a man was sentenced to
pay a fine, that was a punishment. Judge Burns and Chairman Yturri
agreed and said the language proposed by Mr. Paillette was an
improvement over the section as drafted,

Judge Burns proposed to delete "considered™ from the last line of
section 8 (l). Senator Burns noted that this phraseclogqy was used in
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earlier sections, i.e., sections 4 and 6, and the committee agreed
that in order to be consistent "considered" should be retained.

Judge Burns then moved that the last sentence of section 8 (1} he
amended in accordance with Mr. Paillette's suggestion:

"any offense defined outside this code which is
punishable as provided in section 7 of this Article shall
he considered a violation.,”

The moticn carried.
Section 9. Crimes; classification determined by punishment. Mr.

Paillatfe explained that section 9 was the indictable misdemeanor
section which had been approved earlier by Subcommittees No. 3.

Senator Burns pointed cut that the legisiature had recently
changed some of the saentencing-provisions with respect to the place to
which a person was sent after convietion, and those under judgment
orders were sent to the Corrections Division. He suggested that
section 9 should say "punishable by commitment to the Oregon State
Corrections Division." The Corrections Division, he said, envisioned
the day when a defendant committed to their custody would be placed
immediately in a work releases program.

Judge Burns said that there would hopefully be a time when QOregen
would have regional facilities which would essentially be the
equivalent of the present county jails and those facilities would be
at least partly under the supervision of the Corrections Division.
when that point was reached, he indicated he would hate to see a
situation develop where everybody sent there would have to be a felon
and where misdemeanants would be axcluded.

Judge Burns further stated that the Corrections Division was
presently placing some offenders directly in OCI rather than taking
them initially to the penitentiary as had been done in the past.
Judges now signed the orders instructing the sheriff to take the
prisoner directly to the Correctional Institution even though the
orders still read that he was committed to the custody of the
Corrections Division.

Judge Burns noted that QRS 137.124 relating to commitment of a
defendant to the Corrections Division read:

"{f the court imposes a sentence of imprisonment upon
conviction of a feleony, it shall not designate the penal or
correctional institution in which the defendant is to be
confined but shall commit the defendant to the legal and
physical custody of the Corrections Division."
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Mr. Paillette pointed out that at the time section 9 was drafted
by Professor Arthur, he had noc way of knowing the proposed code's
eventual penalty structure or grading system. He suggested that
aubsection (1) be amended to read:

"When a crime punishable as a feleny is also punishable
by imprisonment for a maximum term of one year , . . "

Mr. Paillette explained that if the crime were punishable as a
felony, the code would say what the maximum term of the indeterminate
sentence of imprisonment would be and OR3 127.124, which would be
amended by the Article on Authority of Court in Sentencing if the
staff proposal were approved, would tell the court that the offender
was to be sent to the custody of the Corrections Division,

After further discussion, Serator Burns moved that subsection (1}
of section % be amended to read:

"When a crime punishable as a felony is also punishable
by imprisonment for a maximum term of one year or by a fine,
the crime shall be classed as a misdemeanor if the court
imposes a punishment other than imprisonment under GRS
137.124."

The moticon carried,

Professcor Platt then proposed to begin section 3 with the phrace,
"Bxcept as provided in section 9 of this Article,®. The subcommittee
agreed and adopted this amendment by unanimous consent,

Mr, Paillette euplained that the purpose of subsection (2) of
section 9 was to continue the "indictable misdemeanor" type of felony.
The offense would be a felony until one of the events listed in the
subparagraphs of subsection (2) occurred, in which case it would
become a misdemeanor for all purposes, The only departure from
existing law, he said, was contained in subparagraph (g) and he noted
that "the" should be inserted before "defendant" in that subparagraph.

Judge Burns said he wanted te be certain that the subsection was
exhaustive and covered all contingencies. He asked if it would cover
a situation where the court imposed a forfeiture. Chairman Yturri
suggested that the language inserted in section 7 might alsc be
appropriate here, i.e., "imposes a fine, forfeiture, fine and
forfeiture." Mr. Paillette suggestéd that the subcommittee reserve
revision of this section until the subsequent sections had been
considered, Subsection (2), he saild, attempted to provide for
implementation of the indictable misdemeanor and he thought it would
be unwise to get into the position of saying that there was going to
be a "“felony-viclation™ type of cffense.
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Tape 2 of this meeting begins here:

Judge EBurns asked what would happen under section 9 if the judge
imposed a sentence, suspended execution and placed the defendant on
probation, Mr. Paillette replied that the crime would he a felony in
that situation. :

Judge Burns commented that fregquently one of the aspects judges
considered in imposing sentence was that as a result of what he did,
the offender was going to be a felon for the rest of his life. He
said it was important that the code be written so that all courts
would know exactly whether the offender was or was not a felony when
he walked out of the courtrcom, Mr, Paillette commented that this was
precisely the intent of section %,

Senator Burns said that if this was what was intended, the
commentary should show that under subparagraph {f} when the court
granted probation following imposition of sentence and suspension of
execution and the offender was thereafter discharged without serving a
sentence, the crime was a felony. He noted that the proposed statute
was silent with respect to suspension of execution of sentence.

Judge Burns observed that he was uncertain whether section 9
covered the situation where the judge granted probation but imposed a
term in the county jail as a condition of probation., Under the present
statute, ORS 137,540, the offender could he sent to the county jail as
a condition of probation for not more than a year or no more than 1/2
the maximum term prescribed for that cffense, whichever was lesser.

It should be clear, he contended, that section 9 applied where
probation was granted and the offender was sentenced to a term in the
county jail for a year or less.

Mr. Paillette pointed out that this practice had been severely
ecriticized by the National Council on Crime and Delinguency as being
inconsistent. Judge Burns explained that its purpose was to have some
sentence available to the judge which fell short of total confinement.
Tt was, he said, a useful tool for the courts and was used most
frequently in work release situations where the offender was not
separated totally from the community but instead was given, for
instance, six months in the county jail on work release. Senator
Burns commented that the NCCD report overlooked the fact that if the
judge did not have this procedure available to him, the defendant
would in many cases be sent to the penitentiary.

Chairman Yturri asked if a county jail was a correctional
facility as used in subsection {2) (c) of section 9 and was told by
Mr. Paillette that the Article on Escape defined the term "correction-
al facility" and included a county jail for purposes of that Article,
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He said the intent was that a county jail would also be included
within "eporrecticnal facility" as used in this Article on Classes of
Offenses. When Professor Arthur drafted this language, he said, he
had in mind that in the future, facilities other than a county Jjail
might be developed for confinement, and the term was intended to cover
that possibility.

The subcommittes discussed varicus methods of amending subsection
{2) of section 9 to encompass the situation where the court granted
probation to a defendant and imposed a term in the county jail as a
condition of probation. It was finally determined that Mr, Paillette
would add a new subparagraph to subsection (2) to cowver this circum-
stance, Judge Burns suggested the following:

"Upon granting probaticon, the court reguires, as a
condition of probation, confinement in a correctiocnal
facility other than the penitentiary cor the Oregon State
Correctional Institution.”

Chairman ¥turri commented that ancother way to accomplish the same
thing would be to refer to ORS 137.540. Senator Burns asked if ORS
137.540 would be retained and Mr. Paillette replied that his recom-
mendation was to do so.

Judge Burns observed that subparagraph (e} of subsection (2)
omitted the instance in which the court granted prebatlon and made the
defendant serve time as 2 condition of probation. The court might
want him to spend six months in the county jail as a condition of
probation and at the same time be able to tell him that he was not
being convicted of a felony and to declare the cffense a misdemeanocr
at that time. Subparagraph (e) was silent with respect to such a
condition of probation, he said. Mr, Paillette noted that under the
language of the proposed statute, that would be a condition of
probation and would not be an impoesition of sentence; in othar words,
if the court placed him on probation, it was not imposing sentence.

Judge Burns asked why "without impositicon of sentence" was
necessary in subparagraph (e) and said he thought the provision would
be less confusing if that phrase were omitted. After further discus-
sion, the subcommittee agreed to amend subparagraph (e) to read:

" . « either at the time of granting prabatlon, upon
suspansion of impesition of sentence, or . . .

The amended language was intended to exclude a suspension of
execution of sentence, See page 1g of these minutes for final
adoption of this amendment.
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Judge Burns then gquestioned the meaning of the last clause of
subparagraph (e), i.,e., "on application of defendant or his probaticon
officer thereafter." He asked if it referred to a situation such as
one where the defendant was sentenced to twe vears and placed on
probation with suspension of imposition of sentence. Sometime after
that, the probation officer came intc court and asked the judge to
daeclare the offense to be a misdemeancr., Judge Burns noted that if
the defendant spent two yvears on probaticon and sucecessfully completed
his probation, the offense would bhe a misdemeanor no matter what the
judge sald and this would be true under present law as well as under
this draft, He said the only thing he could see which might be
achieved by subparagraph (e) would be in a situation where the judge
had designated the offense to he z misdemeanor and placed the
dafandant on probation; the probationer viclated the terms of his
probation; the court would thereafter be limited to imposition of a
misdemeanor penalty if probation were revoked,

Mr, Paillette commented that this provision was derived from the
1963 amendment to section 17 of the California Penal Code and the
intent was that the court would not he punishing the ingividual for
what he did on probation but rather for the crime he had committed.
In affect, the provision was to regquire the court to elect at the time
of imposition of sentence whether the man was guilty of a felony or of
a misdemeanor.

Senator Burns noted that the ABA Standards said specifically that
an individual should not be punished for the offenses leading to
revocation of parnle. Both he and Judge Burns expressoad disagreement
with this approach. Judge Burns said that the theory behind prcobation
was that the judge could say, "I won't put you in the penitentiary
this time but will give you a chance. If you behave, your only
punishment will be ¢ check in once a month with yvour parole aofficer,
make your reports, ate,, but iIf you misbeshave, you will be brought
back and punished." Senator Burns contended that this practice was
not abuged and the jundges should have that degrae of latitude. 1In
addition, it served as a deterrent to further crime. Chairman Yturri
concurred with this view and said he could not see where subparadgraph
ie) served a useful purpose.

Judge Burns said that perhaps this was not the proper time teo
bring this subject up buit he was hopeful that the Commission would
seriously consider a procedure whereby the defendant, having success-
fully served a term of prcbation for certain cffenses, could go into
court, withdraw his plea of guilty, enter a plea of not guilty and
have the charge dismissed. This was done in some states, he said, and
he believed it to be an excellent program which rewarded the cffender
for good conduct on probation by wiping out his conviction.
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With respect to subsection (e} Mr, Paillette said that when a man
was convicted, the judge had the advantage of a presentence investiga=-
tiocn and knew a great deal about him so far as his prior recerd, the
nature of the crime, etc. were concernad, The judge should therefore
have a fairly good idea as to whether he deserved felony treatment and
the man should be told right then what his status was and the matter
should not be left hanging over his head. If he was given probation
without a determination as to the type of offense, he was being
punished for what he did after committing the crime rather than for
the.crime in the event he was brought back before the court. This
system of forcing the iundge to make an election had been in effect in
California since 1963 and apparently worked well.

Senator Burns outlined that in many cases the judge locked at all
the information concerning the defendant and decided to put him on
probation and give him a chance te prove himself, If he failed on
probation, it was a continuing offense and the Jjudge should have
latitude rather than being forced in the first instance., Chairman
Yturri commented that he was not being punished for something he did
on probation, He advocated that the judge should have continuing
latitude and control over the defendant. This course, he said,
offered an added benefit in that the judge would have an opportunity
to determine whether he had judged the defendant correctly initially.
Judge Burns commentad that the provision would be very rarely used in
any event and others agreed.

Aftar further discussion, SBenator Burns moved to amend subsechtizn
{2} (e} of section 9 to read:

"The court declares the offense o he a misdemeanor,
either at the time of granting probation, upon suspension of
imposition of sentence, or on application of defendant or his
probation officer theresafter.”

Motion carried.

Section 2. Chairman Yturri pointed out that sections 1 and 2
should he made consistent in so far as the reference to city
crdinances was concerned.

Judge Burns moved that section 2 he revised by deleting "defined
by any statute of this state."™ Motion carried, Voting no: Senator
Burns.

Judge Burns moved that the Article on Classes of Offenses be
approved as amended. Motion carried unanimously. Voting: Judge
Burns, Senator Burns, Representative Carson, Chalrman Yturri,.

The meeting was recessed at 7:15 p.m.
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Members Present: Senator Anthony Yturri, Chairman
Judge James M., Burns
Senator John D. Burns
Representative Wallace P. Carson, Jr.
Attorney General Lee Johnson

Staff Present: Mr. Donald L. Paillette, Project bDirector
Professor George Platt, Reporter

Agenda: AUTHORIZED DISPOSITION OF OFFENDERS
Preliminary Draft No. 1; March 1970

AUTHORITY OF COURT IN SENTENCING
Preliminary Draft Wo, 1; April 1970

GRADING OF CRIMES
The meeting was reconvened by the Chairman, Senator Anthony
Yturri, at 8:30 a.m.

Authorized Disposition of Offenders; Preliminary Draft No. 1; March
1970

Sections 1 and 2. Amending ORS 137.010. Section 2, Mr.
Paillette explained, set up a range of penalties by amendment to ORS
137,010, The options available to the court set forth in subsection
(2) incorporated existing law in subparagraphs ({a), (b} and {c),; he
said, while subparagraph (d), "Discharge of the defendant," was new
to Oregon law,

In reply to a question by Senator Burns regarding subsection (2},
Mr, Paillette advised that a suspended sentence without prohation
would be similar to what some codes called a "conditional discharge, "
Representative Carson noted that the judge could impose a suspended
sentence without probation but asked if it were possible to impose
probation without a suspended sentence. Judge Burns replied that ORS
137,510 said that the court may suspend imposition or execution of
sentence and may also place the defendant on probation so that most
courts now believed that they must suspend imposition or impose
sentence and suspend execution in order to have the power to grant
probation, He said it did no harm to have subsection (2) woxrded in
the alternative.

Senator Burns asked if the provision was creating a new category
of probation without a sentence. Judge Burns said that under existing
law if a court merely placed an individual on probation without
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suspending imposition of sentence, the court would still have the
power to impose a sentence in the event the person vioclated his
parole. As a practical matter, however, even though the judge did not
actually utter the words, "I suspend impesition of sentence,” the
district attorney included those words on the corder signed by the
judge, :

Representative Carson said he agreed with Senator Burns that
subsection {2) was creating a third category of placing a defendant on
probation without imposing a sentence and this was not the intent.

One thing which the subcommittee might want te achleve, Judge
Burns said, was a practice sometimes followed in courts at the present
time which was to suspend imposition of sentence, place the offender
on probation and fine him. He said he was not certain that the court
actually had the authority to suspend a jail or penitentiary sentence,
nlace the offender on probation and at the same time require him to
pay a fine.

Mr, Paillette commented that under ORS 137.540 the court could
impose probation plus a fine without necessarily suspending sentence,
In other words, the court under existing law could suspend the
sentence without placing the man on probation which was in effect a
form of court probation. This practice, he sald, was analagous to
what some of the other codes called "conditicnal discharge" where the
defendant was released by the court under certain conditiens and not
placed on probation but the court still had a "string" on him.
Another way of handling these cases was for the court to impose
sentence, suspend execution and release the defendant., Subsection (2)
of section 2 attempted to say that if the court did not suspend
imposition or execution without probation or if it did not place him
on probation, the phrase "or place the defendant on probation" was
intended to include the sentence as part of the probation but the
suspension of sentence did not necessarily include probation,

Judge Burns again peointed out that under ORS 137.510 the court
could not place a defendant on probation unless the judge also
suspended imposition or executicn of sentence. Mr. Paillette agreed
and advised that subsection (2) was attempting to say that if the
court did not suspend imposition or execution of sentence or did not
place the defendant on probation == in other words, if the judge digd
none of the things he was authorized to do under ORS 137.510 == then
the court was reguired to elect one of the four ocptions listed in the
subparaqgraphs.

Senator Burns observed that if subsection {2) were to be
consistent with ORS.137.510, it would do no violence to the provision
to delete "or place the defendant on probation" because it followed
that one of the options available to the court was placing the
defendant on probation inasmuch as suspending the imposition or
execution of sentence was a condition undexr ORS 137.510 precedent to
granting probation and the two provisions should be considered
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together., Unless that phrase were deleted, he said, a new category
was being created whereby a defendant could bhe placed on probation
without either imposing or suspending execution of sentence., Judge
Burns added that when the court suspended imposition conditionally and
placed the offender on probation, it retained the power to impose
centence later if he violated the terms of his probation,

Mr, Paillette commented that the third alternative -- placing the
defendant on probaticn -- would be controlled by ORS 137.510 and
implieit in probation was the suspended sentence.

Senator Burns moved to delete "or place the defendant on
probation™ in subsection (2} ef section 2. Motion carried.

Representative Carson questioned the accuracy of the terminology
of revoking a suspended sentence in subsection (2). Judge Burns said
he had a guestion mark beside this language because it purported to
give power to a court after revocation of a suspended sentence to then
impose a term of imprisonment. For example, if the court imposed a
suspended sentence with conditions and the individual viclated the
conditions and was brought back before the court, the court could
revoke the suspension but could not impose another sentance; it could
only execute the sentence previously imposed. It was necessary, he
said, to distinguish between suspension of execution of sentence and
suspension of probation. Judge Burns was of the opinion that the
problem arose in subsection (2) because it was stated negatively. He
suggested it might be less complicated if stated in the affirmative:
"When a person is convicted of an offense, tha court shall impose:
{a), (b}, (e} or (4)."

My. Paillette advisad that subsection {2) was structured in this
manner because it did not direct the court in the first instance to
zend the offender to jail. Under Judge Burns' proposal, it implied
that he should go to jail unless there was a good reason not to, The
Modal Penal Code, he said, as well as other codes adopted the appreoach
that the defendant should be placed on probation unless there was good
reason to send him to jail.

Mr. Johnson suagested that ORS 137.510 be included as a part of
section 2 inasmuch as the two sections were so closely related. Judge
Burns concurred with this suggestion and stated that the intent was
unclear unless the two sections were read conjunctively and it
complicated understanding the two when the reader had to go back and
forth to read them. Chairman Yturri agreed that ORS 137.510 belonged,
by reason of its content, with gection 2.

Mr. Paillette indicated he was trying to avoid rewriting statutes
which already accomplished what most of the new codaes recommended and
DRS 137.510 fell into this category.
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Mr, Johnson then moved that section 2 be redrafted to incorporate
ORS 137.510 and suggested that the ORS section be clarified when it
was rewritten. Motion carried,

Chairman Yturri advised that section 1 would have to be revised
to provide for the repeal of ORS 137.510.

Judge Burns remarked that with the incorporation of ORS 137.510
in section 2, the statute would then tell the judage precisely what he
should do when a defendant had been convicted. He should elect one of
the following alternatives: Suspension, probation, sentence, fine or
any mixture thereof. Senator Burns added that ORS 137.010 related to
the duty of the court whereas ORS 137.510 related to the power of the
court and section 2 of the draft was directly related to both areas.

Mr, Paillette said that if ORS chapter 137 was to be retained
with portions lifted out and placed in an earlier part of the code,
the Commission should consider what should be done with the balance
of the statutes compiled adjacent to and as part of the suspended
sentence and probation sections of that chapter. He asked if the
members wanted to leave the rest of them the way they were, recognizing
that if they were not changed, those sections would remain in the sama
place when the code was compiled following the 1971 legislative
session.,

Judge Burns said he anticipated that in the procedural revision a
number of changes would be made in ORS chapter 137. For a period cf
twg years, therefore, the provisions of ORS 137.510 would he a fow
pages ahead of the adjacent secticns in the present code. Legislative
counsel, he said, would undoubtedly include some reference to the
revision such as "ORS 137.510 repealed. See ORS 137.010."

Mr, Paillette said he thought the better way to handle the
situation would be to incorporate ORS 137,510 by reference within
section 2. Senator Burns indicated that the example of the Michigan
code should be followed which would ultimately result in eliminating
ORS chapter 137 completely by transferring those sections to the
appropriate Articles in the eriminal code. Judge Burns expressed
agreement.

With respect to subsection {3) of section 2 Mr. Paillette
explained that it was a clarification and codification of existing
case law but was not intended to limit the court in ancillary
dispositions,

When a judge said, "I sentence vou to be discharged,” Judge Burns
asked if this disposition of the case would mean that no punishment
was imposed and there was no further liability on the part of the
defendant. Mr. Paillette replied affirmatively,
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Chairman Yturri asked if the offense would become a misdemeanor
when the defendant was discharged and Mr, Paillette =said it would be a
misdemeanor if the court so declared. In theory, Judge Burns said, it
would be possible for the court to discharge a defendant on a felony
charge but it would be an unlikely ccourrence. Mr, Paillette noted
that page 8 of the Article on Authority of the Court in Sentencing set
out the eriteria for discharge of a defendant,

Section 3, Sentence of imprisonment for felonies; ordinary terms
Mr. Paillette explained that section 3 contained the maximom terms for
an indeterminate sentence and the court would fix the maximum within
these prescribed limitations. The sentences set forth followed the
Michigan approach, he said, except that subsection {4) was derived
from the Connecticut code. Mr. Jchnson inguired what was meant by an
"indeterminate sentence" and was told by Mr, Paillette that the term
referred to the indeterminate sentence described in ORS 137.120.

Senator Burns asked Judge Burns if he believed that a judge
should have the authority to sentence a defendant to a fixed number of
yYears rather than imposing an indeterminate sentence and leaving the
actual length of sentence up to the board of parole and probation.
Judge Burns replied that he had mixed emotions with respect to this
problem, It would make the judge's job much easier, he said, if the
Washingteon and California system were inaugurated whereby the judge
would say that the defendant was to be confined and the board would
thereafter fix the minimum and maximum sentences. Howaver, when a
judge was given adequate presentence information, he said he was not
convinced that the parole board had any more knowledge of the
individual than did the judge and therefore was probably not able to
make any more accurate determination with respect to the length of
time he should be confined.

Chairman Yturri expressed the view that in every case which came
before a judge the factual situation was entirely different. The
judge was aware of the background of the defendant, he had a pre-
sentence report and he could and should treat each defendant in the
manner he believed to be best suited to that individual. When the
final determination on sentencing was left to the board of parole and

probation, he said, the judge to scme extent was shirking his duty and
responsibility,

Senator Burns said he once held the same opinion as did the
Chairman but a case in which he was involved sometime ago had caused
him t0 change his position. In that case a man was convicted of
assiult with a dangerous weapon and received a one vear sentence to
0OCI. 'The institution found that he was psychotic but was nevertheless
compelled to release him at the expiration of his one year term. He
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subsequently committed murder but had he been committed under an
indeterminate sentence where the institution could have kept him and
treated him for a longer pericd, that murder might well have been
averted.

That was an isolated case, Chairman Yturri observed. The parcle
and probation authorities were not infallible, he said, and were as
subject to error as any other human being, Disparity in sentencing
would net he entirely cured by passing sentencing authority on to
them, '

Representative Carson was of the opinion that disparity in
sentencing was aggravated when 94 separate judges were imposing
different sentences. The parole board would be in a position to be
somewhat more consistent. For example, if two men received 15 year
maximum indeterminate sentences, they would both appear before the
same parcle hoard and they would at least have a better chance of
being treated equally than they would have by being sentenced for
similar crimes by two judges with differing outlooks and opinicons.

Chairman Yturri remarked that the parole board did not have the
training and background for making these determinations that the
judges had. Professor Platt said he agreed with the Chairman and was
concernad about the assumption that parole and probation personnel
Ware more capable than judges of making these determinations. He
sald experience had shown that this was not always true.

Chairman Yturri commented that parole boards were conposed
primarily of laymen and he would rather place his trust in a judge wha
was steeped in a background and training of objectivity. He added
that if there were one or two members of a parcle board who ware not
entirely competent, they would be acting upon evary case which came
before them whereas there were 94 judges and if a few of them imposed
unfair sentences, the margin of erroxr would still be smaller than that
of the parcle board. It was better to err where one or two judges
were concerned than to err on the side of one or two members of the
parcle board who would he acting upon each and every case. This
system, he said, would only compound the error.

Mr. Johnson was concerned that offenders bhe treated uniformly
throughout the state and where two men were found guilty of the same
crime under similar circumstances, he opposed a system wheraby one
judge imposed a two year sentence and the other five, IF they went
before the parole hoard, he said, at least they would be accorded
uniform treatment.

Professor Platt commented that one of the reasons for the
disparity of treatment at the present time was the tremendous range of
sentences permitted under existing law. Even under the draft being
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considered, he bealieved the range too brocad and the maximums toco high.
Penal studies showed that. sentences were too long in the normal cases,
he said, and this was one of the reasons for nonuniformity of
traatment on a large scale. Chairman Yturri agreed that if the
maximum terms in section 3 were shorter, he would have less cbijection
to imposition of a maximum sentence in each and every case.

Senator Burns said he favored the indeterminate sentence and
parole board approach for the reason he had cited earlier, for the
raason that it reduced disparity of sentencing and alsc for the reason
that the judges in Multnomah County were more and more frequently
using the three judge panel system in making determinations with
respect to a sentence. This practice, he said, had proved to be
highly satisfactory and beneficial in the consideration and treatment
of defendants.

Judge Burns pointed out that all the schemes proposed by the
Model Penal Cede, the ABA and the Model Sentencing Act as well as the
draft under consideration assumed that sentencing power would continue
to repose in the trial judge. Mr. Paillette concurred and noted that
section 3 would simply impose a legislative maximum beyond which the
judge could not go.

Chairman Yturri said that if this subcommittee adopted the
California or Washington approach, it would eliminate the need for a
presentence investigation. Judge Burns disagreed with this statement.
current figures revealed, he said, that approxzimately 60 percent of
the defendants were placed on probation and the judge would therefore
need scme background information on the defendant before making a
determination as to whether he should be parcled,

Professor Platt commented that one of the reasons the correc-
tional systems were not working in the United States was hecause of
the repressive attitudes of a2 soclety which demanded long terms of
incarceration, In Burope, he said, a term of one or two years was
unusually long. Statistics showed that the most successful treatment,
so far as recidivism was concerned, was probation aad those who were
sent to prison usunally returned because of the hardening effects of
prison life. ie urged that the subcommittee deemphasize the long
terms and emphasize returning offenders to society through probation.
He believed this determination, however, should be & judicial judgment
rather than a judgment by a parcle beard.

Chairman Yturri said that one other factor which should be
considered was the deterrent factor invelved in sentences. If people
realized that when they committed a given crime they were going to be
sentenced to a specific number of years, he asked what effect that
factor would have upon the incidence of crime, Professor Platt said
he believed it would have little or nc effect. '



Page 24
Criminal Law Revision Commission
: Subcommittee on Grading and Sentencing
! Minutes, April 5, 1970

Judge Burns commented that society was not generally aware of how
the correctional system was working at the present time. The parole
hoard in Oregon, he said, exercised a tremendous amount of control and
the control was greatest on those who received the heavier sentences.

Chairman Yturri asked how the members felt with respect to the
penalties set forth in section 3, assuming the subcommittee approved
the indeterminate sentence approach.

My. Johnson said he would tend to agree with Professor Platt that
the sentences were too harsh.

Judge Burns said he would not go any higher than the maximums
provided but another factor which should be taken into conslderation
was the fact that the average time served by a person sentenced to
life imprisonment was 1l years. The terms in section 3, ha said, wara
mavimum terms and those sentenced to those maximums would not in all
procbability be incarcerated for that period of timea,

Senator Burns expressed approval of the maximum terms in section
3. He outlined that the correctional people contended that when an
4 individual was sent to OCI to enroll in a vocaticnal program, he
: should be given enough time to receive sufficient training to enable
him, hopefully, to achieve rehabilitation, They claimed that this
could not bhe accomplished in less than a year.

Judge Burns said that traditionally inmates had served 1/3 of
their sentence and that was why he had, until recently, not sent
anyone to OCI for less than three years. However, the new parole
hoard was qetting away from the 1/3 philosophy and trying to indivi-
dualize sentences which, he said, was all to the good, When their
program was fully developed, he would be able to sentence a person to
ocI for two years with the caveat that he remain there for at least
one year to take advantage of the training and educational programs.

Chairman Yturri asked if it would be relevant to consider the
cost that would result under the proposed system of indeterminate
sentences. He said his guess would be that the cost would be
considerably greater than under the present systemn.

Tape 2 of this meating begins here:

Mr. Johnson commented that adoption of the indeterminate sentence
was a major policy decision which would have to be made by the full
Commission. The question would again have to he debated at that time,
he said, and suggested that an alternative draft be prepared for
presentation to the Commission. Chairman Yturri advocated that the
subcommittee should go to the Commission with a specific recommenda-
tion.
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Senator Burns moved to amend section 3 to provide that the trizl
court would impose the maximum sentence in each case and the time
served would be determined ultimately by the parole and probation
anthorities. This motion was later withdrawn,

Mr. Johnson read the California statute which adopted the
approach outlined by Senator Burns' motion.

Judge Burns commented that the scheme set forth in the draft
contemplated a different approach whereby the length of sentence was
fixed by the court within the appliecable limits, If the subcommittee
was going to adopt the board-fixed term, the members might alsoc want
to provide for a different type of classification and different
maximums .,

_ Mr. Johnson said that as he understood the Califernia system, if
a man were convicted of a Class B felony, the court would decide
whether to impose probation, suspend sentence or sentence him to an
indeterminate sentence not to exceed ten years, If the latter course
were chosen, the board would fix the actual term of imprisconment.

Chairman Yturri asked if the board would at that point say that
the man's sentence was for, say, -seven years or if they would merely
accept him at the institution and act at some later time, Judge Burns
replied that in California the board, after studving the individual
for 90 or 120 days, would bring him in, heold a hearing and sat the
minimum and maximum terms of his sentence, Where there was a diagnous-
tic center, they would put him through that center before the case
came before the board.

Chairman Yturri next asked what would happen if this approach
were adopted and the Ways and Means Committee refused to provide money
to implement the system. Senator Burns commented that the amount of
money the 196% legislature gave to the Corrections Division would
indicate that the state was committed toward this kind of approach.

Professor Platt pointed cut that the Commission, when considering
the Responsibility Article, had decided that it did not want psychi-
atrists making decisions as to whether a perscon should be found not
guilty by reason of insanity because they felt the psychiatric
profession had not yet arrived at the point where they were accurate
in making those decisions; in other words, the Commission preferred to
rely on the experience of the judge. He suggested this was analagous
to the situation where the prisoner was sent before the parcle board
composed, perhaps, of a psychiatrist, psychiatrie soccial worker,
sociologist, correctional specialist and maybe a lawyer where the
focus was on the "soft sciences.,"
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What was wrong, Mr. Paillette asked, with placing confidence in
the judges who were trained in recognizing weaknesses in their own as
well as other professicns., The reconmendations of the ABA, the Model
Penal Code and the Model Sentencing Act were all in agreement that
some judicial control over sentencing should be retained.

Mr. Johnson commented that all three were written primariiy by
people who were judiclally oriented. Senator Burns remarked that all
of the writers chserved that what contributed most to recidivism was
the disparity in sentencing. Mr. Paillette replied that a great
amount of that disparity would be corrected by the revised criminal
code,

Judge Burns pointed ocut that the principal complaint inside the
prisons was not so much disparity of sentencing as it was disparity of
parole. In his opinion it was a mistake to say that the disparity
problem would be solved by transferring sentencing authority from a
judge to a parole board. Mr. Paillette added that the Califarnia type
of indeterminate sentence sometimes resulted in even longer sentences,

Mr. Johnson restated his contention that an alternative draft
should be submitted to the Commission along with the proposed draft
before the subcommittee, He offered assistance to Mr. Paillette by
members of his staff in drafting the alternative proposal but it was
finally determined that Mr. Paillette would do the drafting himself.

Chairman ¥Yturri then asked for a vote of those who fawvored
adoption of the California system with respect to the indeterminate
sentence.

Judge Burns said he had mixed feelings on the subject but bearing
in mind the side conseguences, he would not be in favor of adopting
the California system at this time in Oragom,

Mr, Paillette saild that the subcommittee in making this decision
should not minimize the effect of what the Commission had accomplished
te date. One of the reasons for the disparity of sentences was the
great preoliferation of crimes and different statutes for similar
offenses bearing completely arbitrary and contrary maximum sentences,
Many of these problems had been taken care of by the Commission
because they had eliminated at least 1/3 of the statutory crimes
existing in seven chapters of ORS today. In addition, Oregon was
currently doing most of the things that the sentencing experts recom-
mended.

Representative Carson agreed with Mr. Paillette that many of the
problems had been corrected by the revised e¢riminal code and he had
serious doubt that the state was ready financially to make the step
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contemplated by the California appreach. He indicated he would,
howaver, like to see the proposal which Mr. Johnson was championing,

Even though he still favored it, Senator Burns withdrew his
motion to adopt the indeterminate sentence approach in use in
California. He moved that Mr. Paillette draft an alternative section
3 based on the California system which could be presented to the full
Commission at the time the subcommittee's recommendations were
considered. It would be helpful, he said, to ask the Legislative
Fiscal Committee and the Corrections Division to dewvelop a cost impact
analysis and he wvolunteered to obtain this information for the
Commission. Metion carried,

The subcommittee then discussed the proper way to proceed beyond
this point and decided to go ahead as if the draft had been approved.

Professor Platt suggested lowering the maximum sentences in the
draft so that there would ke room for arbitration when the public
began demanding higher penalties. Chalirman Yturri said he would neot
gompromise by going higher than the maximum terms set forth in the
draft., Murder, of course, was not included in this section but would
be treated separately and would carry life imprisonment.

Mr. Paillette commented that when the death penalty was repealsd,
the assumption on the part of the public was that they would be secure
in the knowledge that the person who committed murder would be given a
life sentence. Professor Platt said he would favor giving the couri
authority to make that determination based on the individual rather
than imposing an automatic. life sentence,

After further discussion, Senator Burns moved approval of section
3 and the motion carried.

tection 4. Sentence of imprisonment for misdemaancrs,. Senator
Burns moved that section 4 he approved and the motion carried.

Section 5. Fines for felonies., Mr, Paillette explained that
sections 5 and 6 established a table of fines which attempted to
correlate the kinds of fines that could be imposed with the kinds of
imprisonment. [He called attention to page 11 of the draft which
quoted some of the statistics from Judge Beckett's Oregon Law Review
article dealing with classification of penalties and penalty types
according to the alternative uses of fine and imprisonment., One of
the points he made in that article was that it was impossible under
present law to determine legislative intent by looking at the fine
imposed for any given crime. Section 5, he said, adopted what Judge
Beckett called an "equivalency concept" dasigned to aguate the
imprisonment maximum with the fine maximum,
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Senator Burns said he favored the federal system where the Jjudge
had a great deal of latitude with respect to the fine and in many
cases would impose a much higher fine than that preoposed by section 5.
Judge Burns commented that federal crimes of the type Senator Burns
was discussing were mainly concerned with tax cases which were really
in a class by themselves. Senator Burns thought section 5 might be
too rigidly structured. When the Article on Business and Commercial
Frauds was discussed in subcommittesz, he said, there was much
discussion about the imposition of fines as the penalty and some of
those crimes would be Class C felonies or Class A misdemeancrs. He
was under the impression that the subcommittee was contemplating
heavier fines than those in sections 5 and 6.

Judge Burns thought it would be advisable te include in section 5
the criteria set forth on page 117 of the ABA Standards Relating to
Sentencing Alternatives and Procedures which said that in determining
whether to impose a fine and its amcunt, the court should considaer the
financial resourc¢es of the defendant, the ability of the defendant to
pay, his other obligations, etc. He was of the opinion that it would
be useful for the legislature to specifically instruct the judge what
he should consider in imposing a fine so that there would be legis-
latively established guidelines for him to follow. Chairman Yturri
said he saw no necessity for a judge to be instructed in this manner,
Judge Burns commented that a prime example of the need for better
instructions to judges was the armed robbery statute which imposed a
penalty of life unless there were “extenuating circumstances." This
latter phrase, he said, was impossible to interpret unifeormly and
resulted in great disparity in sentencing among the judges.

Mr. Paillette pointed out that the criteria to which Judge Burns
referred was set out on pade 17 of the Article on Authority of Court
in Sentencing. He said he had consideread drafting a secticn entitled
"critaria for imposition of fines" but there were so many questicns
involved that he had declided to present the information in the
commentary and see what the subcommittee wanted to do. Some of the
problems to be resolved, he said, were whether to authorize install-
ment payments, whether or not a fine would interfere with the
defendant's ability to make restitution, etc,

Judge Burns stated that some of the courts presently used install-
ment payments for fines. He asked if this draft contemplated that if
the defendant did net pay the fine, he would be sent to jail and
_received a negative reply from Mr. Paillette. Chairman Yturri
expressed the view that if the offender was unable to pay the fine,
the judge should be authorized to determine whether he should serve
time in jail in lieu thereof and Professor Platt ohserved that this
problem wourld be alleviated if fines were based on the individual's
ability to pay.
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Mr. Johnson said he had serlouws doubt that a fine in a felooy case was
appropriate at any time unless the defendant had proficed Ly his erime.
Fines In such cases, he sald, merely became a method of letting the
offender "off the hook" and in effect applied a double standard of justice.
Senator Burnz noted that the ABA would zlso severely rvestrict fines in
felony cases.

Mz. Johnson moved that section 5 be redrafted to provide that the
court may impose & floe in a felony case wlithout a dellar limit and to
spell out the eriteria a3 to when a fine could be imposed. The criteria
would Include, among others, the persen's z2bility to pay, and a fime would
only ke used in those cases where he had profited by his crime. He
explained that in his view a fine was not an appropriate sanction in &
crimlnal case. This motion was subsequently withdrawn.

Mr. Paillette called attention to page 18 of the commentary to the
Article oo Authority of Couxt in Sentencing which set farth the approaches
recommended by the ABA, the Model Penal Code and the Model Sentencing Act.
He noted that of the three the ABA adopted the most restrictive view toward
fines for felony cases.

Senator Burns asked Judge Burns how many times he had fmposed a fine
on a felon for commission of arsom, burglary, rape, robbery, or man-—
slayghter and was told that Iin certain Iinstances he had required the
defendant to make restitution payments In, for example, an arsen case, but
a fine in a felomy casze was almost never loposed.

Senator Burns commented chat the majority of flnes for felonles would
be included under subsection (2) of section 5 and Mr, Paillette observed
that most of tha corporate type offenses would fall under that subsection
where the fing was fixed by a regulatory statute outside the criminal code.
Senater Burns sald it waas "hollow thunder" to say a Class A felony would
carry a $10,000 fine when it was unlikely that the provision would ever be
used. He said he waz inclined toward adoptlon of Mr. Johnsen's motion to
Elve the court autherity to lmpose a fine without setting a statutory
Iimitation.

Judga Burns asked Mr. Johnson 1f he bellevad it was z2ll right for a
judge to impose 2 fine of 5100,000. Mr. Johnson sald it would be reason-
able in a robbery case where the defepdant had stelen 3100,000, Judpe
Burns replied that in that situation the money should be returned to thae
victim and Chalzrman Yturri agreed that the defendant could net be permltted
to use the stelen money to pay his fine.

Mr. Johnson then withdrew his motion and moved that the Article
contain a section setting forrh the criteria governing impoeition of fines

in felony cases with the criteria to follow the standards supggested by the
ADA.
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Judge Burns called attentlion te section 1501 of the Michigan Revised
Criminal Code set forth on papge 30 of the Arcicle on Authority of Court in
Sentencing which cantained the guidelines suggested by Mr. Johnsen's
wotlen. He sald he had ne ¢bjection to Lncluding guldelines and criteria
in the statute but he was not In favor of deleting the maximum dollar
amgunts.

HMr. Johnson then restated hils motion that, subject to apptopriate
internal corrections, the subcommittee adopt section 1501 of the Michigan
Bevised Criminzl Code with the follewing additions from saction 2.7 of the
ABA Standards:

(1) In determining whether to impose a fine and i{ts amount, the court
should consider financial resources of the defendant and the burden that
payment of a five would fipeose, with due regard to his other other obliga-
tions; and

(?) The ability of the defendant to pay 2 fine on an installment
basis or on other conditions to be fized by the court.

Judge Burns asked what kind of fines could be imposed on corporations
if this motien were sdopted and was told by Senator Burns that the fines
would have to be contained in the statute defining the crime. Mr.
Pafllette pointed out that both New York and Michigan had a separate
schedule of fines for corporations. The New York statute, section 80.10,
wag set forth on page 29 of the Article on Autherity of Court in Senteuncing
and the Michigan statute was identical thereto.

Mr. Johnson suggested that wvote first be taken on his motion and the
question of corporate [ines be considered separately.

Judpe Burns asked 1f Mr. Johnsen's mebien would apply to all felonies
courd tted by individuzls and received an affirmative reply.

Vore was then ctzken om the motion and 1t carried.

Senator Burns sald he did not see where provislon was made for the
court to retain the authorlty to assess costs ot reparatlion and Mr.
Paillette replied that this authorlity was contalned in ORS chapter 137 and
he was not recommending that those statutes he disturbed although they
ahould ke di=zcuszed. He expressed rthe view that ORS 137.150 1imposing
Imprisonment until a fine was satisfied should be repealed. He called
attention to pages 31 aad 32 of the Article on Authority of Court in
Sentencing which set cut the Michigan statutes dealing with costs, methad
of payment of fines and costs and the consequences of nonpayment.
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After a brief discussion, Senator Burns moved to adopt sectlions 1525,
1530 and 1535 of the Michigan Revised Criminal Code and to tepeal ORS
137.150., The motion carried.

Corporate floes. With respect to fines for corporationz, Mr. Johnscon
suggested the subcommittes adopt section 80.10 of the Hew York Revised
Penal Law subject to amendment of the amounks.

Chzirman Yturrl asked if reference should be made to Class A, Class &,
etc. in the corporate fine structure proposed by Mr. Johnson. He expressed
the view that the upper limits in the New York code were inadequate for
corporations and Mr. Johnson agreed that a 35,000 fine against a large
corporation was an Insigmificant penalty. Mr. Paillette polnted out that
the maximum fine wauld be contrelled by the specific statute defining the
offense. Mr., Johmson suggested that the subcommdttee lock at the actual
crimes which would be Implicated and preseribe a penalty for each one.
Senator Burns commented that the crimes in the criminal code which would ba
involved were contained in the Article on Business and Commercial Frauds.
Chairman Yturri advised that banking, securities and rhe Blue Sky laws
would slsp be affected. He sald that the subcommittes was not in a posi-
tion to say that there did not exist a possible set of circumstances under
which & corporatien could be pullty of a felony and this contingency should
be covered by statute.

Mr. Johnson suggested that subsection (a) of section 30.10 of the Hew
York code be Incressed to $50,000. Judge Burns pointed out that the court
could tmpose a higher amount undetr subsection (&) which permitted a fine up
to double the amount of the corporation's gain from the commission of the
offense.

Mr. Johnson moved to adopt section 80.10 of the New York Revised Penal
Law with the maximum amounts fixed at §$50,000 for a felony of any pgrade,
$5,000 for a Class A misdemeanor, $2,500 for a Class B misdemeanor and
51,000 for a Class € mlsdemeanor. The motlon carried.

Saction 6. Fines for misdemeanors. Mr. Johnson suggested section &
be reworded aleng the lines of section 5 so Lt would be clear it applied to
misdemeanors commltted by individuwals rather than those committed by
corporations and also to incorporate the criteria adopted earlier for
determining finex. Mr. Paillette explainad that the criteria would be
included in the Article on Authority of Court in Sentencing rather than the
Article under consideration and would apply to fines for both misdewmeanocrs
and felonies.

Senator EBurns moved that section & be approved as drafted and the
motion carried.

Section 7. Fines for viclations. Senator Burns moved approval of
section 7. Hotion carried.
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Authoricy of Court Iin Sentencing; Preliminary Draft No. 1; April 1970

Section 1. Mr. Pzillette commented that the subcommittee would
probably prefer to postpone approval of section 1 untll the balance of the
Article had been considared and the memhers agreed.

Section ?. Awending ORS 137.075. PReport to court and to convicted
perspns. Section 2, Mr, Palllette explained, referred to the diagnostic
examination conducted by the Covrectlons Divisien. The language deleted iIn
subsection (1) was taken out becauvse ORS 137.115 would be repealed by this
draft, but the immunities should be ratzined for the purposes of this
Article. These ipmunities, he sald, extended not only to the defendant but
also to those testifying or glving statements in connection with the

diagnostic examinations and were included in the new language appearing ino
" subsectlons (3), (4) zod {3). They retainad the provisions of ORS 137.115
which referrad to sex offenders and if the svbecommittee approved this
Article, sex offenders would be treated no differently than other offenders
except that they could be a class of "danperous offenders™ under sectiom 6
of this Arcicle.

Senator Burns commented that ORS 137.075 was pagsed by the 1967
legislature but the fdea of establishing a diagnostic center had later been
abandoned because of lack of funds. He asked If the courts were currently
tecelving reports of diagnostic examinations. Judge Burns replied that as
. far as he was aware the Corrections DHvisicon had made a diagnoscic werk-up
in only one or twe instances.

Mr. Paillette advised that the draft would not necessarlly use the
dlagnostic facility although it did not prohibit its uwse, He sald he did
not want to disturb the diagnostic provisions by repealing the sex offender
statutes referred to in ORS 137.075. He recommended that the immmities in
the sex offander statutes be retained for purposes of the diagnestic
examination,

Judge Burns suggested that before approving section 2, the entire draft
be congidered and the subcommittee agreed.

Section 3. Amending OBS 137.124. Commitmant of defendant to
Corractions Division; place of confinament; transfey of inmates. Mr.
Paillette read the explanation of subsection (4) set forth on page 5 of the
draft and further explained that the present statutes containing misdemeanor
penalties said that the court was to sentence the defendant to a term in the
county jall. Since this statement would not be Included in the revised
criminal code, it was necessary to give the court gulidelines as to where to
send misdemeanants who were sentenced to Itprisonment and that was the
reason far the smendment re ORS 137.124.

Section 4., Reduction of Class B or € felony to misdemeanor; authority
of court. Mr. Palillette explained that section 4 placed some specific
limitations on the indictable misdemeanor treatwent of offenders.
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Representative Carson commented that he preferred "the court finds™ to
the phrase "is of the opinion" as used in section 4. Mr. Paillette
answered that "finds" implied a procedural finding incorporated into the
record. Representative Carson and Senator Burns commented that in view of
Mr. Pallletre's statement, "finds" would be appropriate in section 4.

o

Judge Burns sald that 1f & man were convicted of a burglary which was
normally a Class C felony but the judge under section 4 reduced the charge
to a Class A misdemeanor, on the record it wemid still look like a Class C
felony. He asked if & Class & misdemeanor would be entered tn the judgment
crder in thac circumstance and, if so, whether this would present mechan—-
ilcal problems when the name of the crime was not changed; 1t would stiill be
a conviction for burglary., Mr. Paillette commented that section 4§ related
to and tied in with the power of the court under section 9 of the Article on
Claszes of Offenses. Section 4 said that the court was limited to reducing
2 Claas A or Class B felomy only to a Class A misdemssnpr. This meant that
even though the defendast was convicted of a felony, the effect on his
record would be conviction for a misdemeanor.

Mr. Johnson questioned whether it waz wise to give the courts se mich
digscretion, particularly when section & was considered in relation to a
narcotics or drug viclation. Judge Burns sald he was inclined to apgree
with Mr. Johnson and asked whether enough breadth had not been granted in
section 9 of the Articie on Classes of Offenses. Mr. Paillette replied that
in his opinion it was necessary to give some guldelines for the use aof the
indictabkle misdemeanor treatment which wete not contained in section §,

Eenator Burns declared that sectlon 4 was golng far bevond section %
becauvse it included a Class B felony which was not an indictable misdemeanor
under exlsting law, Mr, Palllette denled that the draft was going teyond
existing law and maintained it did not go nearly so far as did the recom
menrdation of the Model Penal Code in giving the court broad discretion in
declaring any felony, other than murder, a misdemeanor. In existing
statutes, he sald, indictable mlsdemeanors applied to all kinds of
felonies, The staff's research had indlcated that there were at least 65
indictable misdemeanors in the present crinminal statutes. Some of tham
carried maxdmnums of ten years in the penltentiary. If zection & were
limiced te Class C felonles, he said, there would be a number of crimes that
past legislatures had labeled as i{ndletable mlsdemeancrs which could not he
so treated under this drafr.

Judpge Burns was of the epinlon that the lepgislature would not approve
g penalty of less rhan ten vears for narcotles offenses and sinee the
proposed statute classified bhuvers, sellers and uwsers all topether, the
legislature would not approve a five vear maximum for the statute becausa
i¢ included the dope peddler.



Fape 33

Criminal Lav Revision Commission
Subcommi tkee on Grading and Sentencing
Minutes, April 5, 1370

Senator Burnz objected to glving the courts power to treat all €lass B
felonles as {lass A misdemeanors and Chairman Yturri sugpgested that the
draft spell out that section 4 would apply to Class E felonies 1f the
statute making the conduct a crime provided that it could alsc be traated
as an indictsble misdemsanor. He sald he would oot approve, for example,
of reducing a burglary charge to a misdemeanor. DMr. Johnson agreed with
Senator Burns that section 4 confarred ton much uncontreailed autherity on
the court.

. Judge Burns asked 1f it was the plan of the subcommitiee te go through
each crime and single out the ones which were to carry the Indlietable
misdemeanor option. Mr. Johason thought this would be the best way te
handle the situation. Mr. Paillette commented that this course would he
unnecessary if section & wara approved. Professor Platt remarked that what
section 4 was attempting te accomplish was a method of fitting the penalty
to the offender rvather than having the penalty locked into the erime,

Sepator Burns indicacted that in effect secticn 4 would mean that first
and second degree forgery would be classifled the szme becauvse, assuming
that these crimes wagld be classified as Class B and Clasa C felonies, both
could be reduced to Class A misdemeanors. He contended that a clear divi-
sion should be made between a Class € and a Class B felony. The broadest
range af sarions felonles, he said, would fzll into the category of Class B
felonles and would include burglary, robbery, forgery in the first degree,
and many others. To tell the judge that he could mske those crimes a
misdamegnor was, io his view, simply not right.

Chalrman Yturri called attention to the quotation from rhe Model Penzl
Code commentary clted on page 6 of the drafe:

"However carefully offenses are defined, It is inevitable
that cases will arise where a conviction and a disposition iIn
accerdance with the Code will s5eem unduly harsh to those
responsible for fts administration.”

Senator Burns said that the judge had many remedies availahle to him
and this secrtion was concerned with whather the defendant was going to be
branded as a felon or a misdemeanant. He said that burglary would be s
Clasas B felony and if someone went into another's home and threatened the
occupant’s life, that crime should not be reduced to a misdemeanor. Mr.
Paillatte suggested that {f the subcommittez felt that the crime was se
heinous, it should be eclassified as a Class A felony; it would not then
fall under the provizions of section 4. If the indeterminate sentence were
adopted, the length of sentence would make 1ittle difference anyway bacause
the nltimate sentence would be imposed by the parole board.

The subcommittee recessed for lunch at this point and reconvened at
1:00 p.m, with the same persons in atteodance as had been present for the
mprning session.
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Following a brief discussion, Senater Eurns guggested that the subcom-
mittee leave section 4 and return to it after the crimes had been graded.
Representative Carson Iindicated that how he voted ap grading of the crimes
would depend to a great extent on whether Class B and Class © felonles were
included in this section.

Representative Carson then moved that Class B felonies be elimingted
from aection 4., Motion carried. Voting for the motion: Senator Burms,
Representative Carson, Mr. Johoson. Voting no: Judge Burns, Chairman
Tturri,.

Judge Burns gave notice thar he reserved the right to present his views
om section 4 te the full Commission.

Section 5., Criteria for discharge of defendant. Mr. Paillette
explained that section 5 provided for an unconditionzl discharge in cases
where the court believed that the defendant had learned his lesson and did
not wish to maintain a "string" on him. In view of the actfen just taken
in sectlion 4, he said, the subcommlttes might want teo limit the authoricy
of the court under this section also.

Senator Burns suggested that subsection {1} should say "discharge the
defendant” rather than "unconditionally discharge" him. Representative
Carson agreed and commented that "discharge" by definition was "uncondi-
tional™ inasmuch as there was no provision for 2 conditlomal dizcharge.

Senator Burns then moved to delete "unconditionally" from subsection
(1) and the metion carried.

Representative Carson commented that with respect to the practice of
justice of the peace courts finding people gullty and {mposing ne sentence,
thus blecking appeal rights, this section would do a great service to the
licrle people of Oregon by preventing that kind of miscarriage of justice,

Mr. Palllette polnted out that subsections {4) and (5} of section §
drew a distinction between z plea of gullty and being foumd guilty, These
provisions, he sald, would clear the record and get the defendant out of the
. Judieial system.

Representative Carson pointed out that the reference to ORS 137.510 in
subsection {1} would have to be corrected inasmuch as the subcommi ttee had
merged that statute with GRS 137,010. He also noted that there was a
reference to ORS 137.510 on page 9 of the commentary which should be
coTrected,

Representative Carson then asked why "proper™ had been used in subsec—
tion (1) (b) rather than "useful" and was told by Mr. Paillette that this
was the languape vsed in the Michigan and New York codes.
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Representative Carsen moved to add "and B" afrer "Clasz A" in subsec-
tion {1) (a). The motion carried. Voting for the motion: Senator Burns,
Representative Carson, Mr. Johnson. Voting mo: Judge Burns, Chalrman
Yturrl.

Tape 4 of this meeting hegins here:

Senator Burns moved to approve section 5 as amended and the motion

carried.

Section 6. Criterla for sentencing of dangerous offendars. Mr.
Paillette explained that section 6 was almost identical to the Model
Sentencing Act except for subsection (3). The Model Sentencing Act, he
sald, empowered the court to increase the sentence substantially more than
did this draft which would enable the court to add another ten years onto a
sentence under certain circumstances, The net effect, however, would not
be as great proportionately under this sectlon as under the Model Sentenc-
ing Act.

Mr. Johnson commented that in light of section 6, he might be willing
to reduce the maximum terms which the subcommittee had approved for
falonies,

Senator Burns pointed out that to all intents and purpeses this draft
did away with the habitual criminal act becaunse the enhanced penalty
provision only applied when serious injury was caused or Lf the crime
endangered the life or safety of another or if he participaced in organized
erime. If the person were just an habitual criminal and had independently
commltted numerous other felonles, there would be nu enhanced penalty
provisions. Likewise, he sald, the draft would do away with the enhanced
penalty provisions for sexual offenders. He sald he would have to glve
considerable thought to adopting a proposal which would completely abolish
the habitusl crimlnal concept.

Mr. Paillette acknowledged that Senstor Burns was absolutely right in
stating that the draft contained no arbitrary enhanced penalty for repeated
criminal conduct. In addition, the maximum would be 30 years, and the court
cauld not impose 3 life sentence for dangercus offenders.

) Senator Burns sald that what bothered hiwm was that a defendant with six
prior felony convictions and an abysmal record which indicated he was an
habitual offender would not be covered under this draft whem he was convic-—
ted of additional felenies. He could only be sentenced for the crime
chatged and not treated as an habltual offender.

My. Johnson asked Senator Burns if he was cencerned about the person
who was convicted several times of writing bad checks or the one who was a
professional shoplifter, Senator Burns answered that he was not concerned
sbout that type of eriminal but he did worry sbout the habitual nonviolent
burglar, robber and sex offender.
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Representative Carson pointed out that the sex offender would be
covered upder section 6 because he would be one who caused or artempted to
cause sericus physical Injury to another and Mr. Palillette agread.

Representative Carson asked Mr. Paillatte why he had deleted the
habitual criminal concept from thils draft and was told that he had
incorporated what he believed was a reasonable appreach suggested by the
Hodel Seantencing Act. Hablitual cffenders, he sald, were not inadvertently
omitted.

Mr. Johnson asked 1f 1t would solve any problems to delefe from
subsection (1) the phrase "in which he caused or attempted to cause serlous
physical injury to another.” If the court then believed that the cne who
had comnltted a felony possessed a dangerous propensity toward criminal
activity, he could be sentenced to 30 vears.

Judge Burns peolnted out that "severs personality disorder" was a very
nebulous term. Mr. Jehnzon then suggested that the subsection be amended
to read:

" ., +. . 13 being sentenced for a felony or has been iz the
past convicted of a felony fn which he caused or attewpted to
cause serious physical injury to another . . . "

Judge Burns asked what crimes were comprehended within the language of
subsaction (1) of section & and was told by Mr. Paillette that it would
cover such crimes as forcible rape, foreible sodomy and first degree
aszault. He pointed out that the previous convictlion referred to under
subsectfon (2) did nor have to bhe for z dangercus crime.

Despite the wezknesses In the psychiatrie professien, Mr. Johnsoa sald
there was some stape at which sociaty should be able to exarcise extra-
ordinary custody over an individual. If he had committed a felony during
hiz criminal career and had endangered someone’s life and the caurt found,
based on a paychiatrie examination, that he had a perscnality diserder, the
judge should be able to impose an enhanced penzalty.

Mr. Johnson moved that a subsection be added to section 6 which would
Tead:

"The defendant is being sentenced for a crime that seriously
endangered the life or safety of another or 1s belng sentenced
for z felony and has been previcusly convicted of one or more
falonies that seriously endangered the life or safety of another
and the court finds that he is suffering from a severs person-
ality disorder indicating a propensity toward criminal activity."”
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Senator Burns commented that Mr. Johnson's motlen captured the essence
of what he was striving for in this section but he thought the language
might better be handled within the framework of the section as drafted.

Mr, Johnson restated his mot{on fo amend subsection {2} to read as
stated in hls earlier motion rather than to add anothar subsection to
gaction 6. Ho vorte was taken on this motion.

¥Mp., Palllette uoted that the Model Sentencing Act used the phrase
"saripus bodily harm" and he had changed it to "serious physical injury"
becaugse that term was defined in the General Definitions.

Judge Burns exptessed the vwiew that "gariously endangered the life or
safety of another" was a phrase which was more easlly applied than was
"attempted to cawse serious physical injury to another" as used in subsec-
tiosn (1).

Representative Carson sald that Mr., Johnson's propossl would not apply
to the habitual "second story man' who committed burglary after burglary but
did not endanger anyone's life. Mr. Johnson agreed and said he would prefer
to treat him separately because he was not convinced that such an individual
should be treated as an habitual criminal. Representative Carson said he
thought of an habitual erimipal az one who just couldn’t stay away from
crime and was therefore conflned for the good of society. He pointed out
that under Mr. Johnson's motion if a man committed & felony which
seriously andangered the 11fe of another, was cenvicted, served his time
and then several years later cotmitted another felony which endangered no
one, he would be subject to the enhanced penalty. He was not convinced that
this was elther right or just.

Mr. Paillette pointed out that the draft contained a built-in enhance-
ment penalty for the first felomy which endangered the life of another
because of the classification of the crime itself.

Senator Burns said he could foresee a great many problems and one of
them was that the offender's first felony conviction might have been a
conviction in another atate,

Judpe Burns stated that rape would not qualify under the defimition of
"serious physical injury" and would not, therefore, fall under the provi-
sions of subsection {1)}. He mald the subsection would cover crimes such as
assault with & dangerous weapon and assault with intent te kill. He noted
that the language of subsection (1) was vague and it was almost impossible
to identify the types of crimes which would bring a defendant under that
subsection. The courts, he said, would be in a dilemma if this subsection
were adopted.
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My, Johnson asked if Judge Burns would be in faver of embodying the
standard of "endsngering the 1ife or safety of another" in subsectlon (1}.
Judge Burns replied that a court could more nearly tell whether a given
crime Fitted into that standard than was pessible with the '"caused or
attempted to cause serious physical injury" standard.

Chairman Yturri asked Judge Burns if he would accept subsection (1) if
it read, " . . . in which he endangered or attempted to endanger the life
or safety of another . . . "  Judge Burns thought it might be even better
te place In the gsection the specific crime to which the provision referred,
i.e., rape, armed robbery, first degree arson, etc, This approach, he sald,
would reduce the wncertainty of the application of the section. He thought
the number of crimes concermed was probably not very large.

With respect to the last clause of subsection (1) relating to a
“gevere personality disorder,” Judge Burns sald reports by psychiatrists and
reports from the Staté Hospital were generally of little assistance o
judges and the language of that clause was even less susceptible of objec-
tive messurement than was the language of ORS 137.111, the indeterminate
sentence for sex offenders, which said "“rendering the persom a menace to
the health or safety of others."

Senator Burns said perhaps Judge Burns' suggesticn to list the specific
crimes in this section could be achieved in 2 way which would create fewer
problems by completely rephrasing subsection {1) to state: "The court may
sentenca a defendant to an indeterminate sentence of up to ten years more
than the maximum for the principal c¢rime in the following instances:". The
crimes could then be listed and the clause pertaining o a personality
disorder could be deleted.

Chairman Yturri sugpested that another alternative would be to delete
section 6 and retain the habitual eriminal act. Mr. Paillette commented
that Michigan had deleted both the habitual criminal act and the sex
recidivist act and included nothing in their place. He also pointed out
that the drafters of the Model Sentencing Act felt that the clause "severe
personality disorder indicating a propensity toward criminal activity" was
meaningful language and was workable from the standpoint af both the
psychiatrists snd the judges because it focused on the danger potential ef
each individual defendant and required the judge to accept outside agsist-
ance, Judge Burns commented that when & psychiatrist said a person was a
sociopath, what he meant was that he had broken the law becauge that was the
reason he was being examined. In his opinfon, he sald, mest psychlacric
definitions were wirtually useless.

Senator Burns expressed the view that the latitude in the present
habitual criminal act was preferable to sectlen 6. Sectlon 6, he sald, was
even more stringent than the hsbitual ¢riminal act because it permitted
enhancement of the penalty after a first cenvictlon. He suggested that a
provision be included which would say that a court may conglder anhanced
penalty provisions 1f the defendant had three or more prior felony convie-
tions and the last one was less than seven or five years before the
commission of the instant offensa. If this were done, the court would



Page 39

Crimlnal Lavw Revision Commimslon
Subcommlittee on Grading snd Sentencing
Minutes, &pril 5, 1970

then have the optlen te sentence him te ten years above the maxlmum for the
crime charged. Chairman Yturri commented that it would be even slmpler to
retain the present habitual criminal act and reduce the penalty from life

to the penalties provided In section 6. Mr. Palllette advised that the
habituval criminal act did not give the public as much protection agalnst the
First or sccond offender who was a dangercus individual as did the draft
proposzl tzken from the Model Sentencing Act. Senater Burns agreed this was
true but zdded that If the indeterminate sentence was approved, the protec—
tion of the public rested with the parole beard who presumably would not
release sn offander so long as he constituted 2 menace to soclety.

Mr. Johnson said he would be in favor of including the endangering
cencept in subsection (1) and also retaining the personality disocrder
clanse. He agreed it imposed a difficult standard but there would be
occasions where the opinlons of the psychiatrists would be clear-cut and in
those instances, this would be a useful provision.

Judge Burns sald that {f the crimes to which gubsection (1) would be
applicable were listed therein, he would not object to the retention of the
clause retating to a severe persomality disorder.

Senator Burns asked Judge Turns if he would include manslaughter in the
list of crimes im subsection (1) Lnasmuch as that crime might carry only a
tex year maximem. The parson could be a real menace and the judge might
want to enmhance the penalty. Judge Burns said he rhought manslaughter
should be omitted from the list. He proposed to list the following crimes:
Serious assault cases, armed robbery, first degree arson, rape in the first
degree, sodomy ig the first degree and first degree kidnapping. In other
words, he said, it weuld cover the violent crimes which were committed
intentionally.

Representative Carson suggested that it might be simpler just to say
"olass A felonies" rather than listing the individual crimesz. With
Representative Carson's objective in mind, Mr, Paillette proposed that this
section be flagged and after the crimes had been graded, the crimes could be
checked against the grading system and Lt might be possible to simply use
the term "Clasz A felony" as suggested by Representative Carsom.

Senator Burns asked if the proposal being discussed contemplated that
the severe personality disorder standard would be conjunctive with the
crimes Included under subgection (1) and recelved an affirmative reply.

Judge Burns commented that subsection (2} would cover criues where the
defendant endangered another even though he did so unintentienally. Mr.
Johnsom sald it seemed unduly harsh to include in section 6 what amounted
to reckless conduct only because that person had committed a previous
felony.
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Senator Burns pointed out that subsection (3} was aimed at the check
burglar who stole blank payroll checks and cashed them, and this type of
conduct might well be classified as a Class C felony. Chalrman Yturri
agaln expressed the view that it would be preferable to vetain the habitual
criminal act. Senater Burns saild he was inclined to agree but for the time
befag would go along with the proposal under consideration.

Mr. Paillette expressed the view that section & was praferable to¢ the
habitual eriminal act for twe reascns: It allowed the court to identify
the dangercous offeader on the first offense and it d4id not require a
separate procedure and pleading on the part of the state but allowed the
court to proceed on 1ts own.

Judge Burns moved to approve sectlon 6 tentatively with subsection (1)
amended to cead:

"The defendant iz being sentenced for a Class A felony and
the court finds that he 1s suffering from a severe personzlity
disorder indicating a propensity toward criminal aectivity:;"

The motion included the cavest that section 6 would ke reviewed after
the subcommittee had graded the crimes. Motlon carried.

Mr. Johmson said he had reservations with respect to approval of
gubsection (3). The pravision, he said, was designed to cover orpanized
crime. Mr. Palllette agreed that it contained extremely broad language.

Mr. Johnson asked how the state would prove that a member of the Cosa Nostra
was "a part of a continuing criminal activity." Mr. Paillette read subsec-
tion (7) of section 7 which dealt with this problem. Subsection (3) was
subsequently deleted. See page 4! of these minutes.

Section 7. Dangerous gffenders; procedure and findings. Mr.
Paillette advised that section 7 did not use the diagnostic facility which
was discussed in the Model Sentencing Act. It Incorporated some cf the
language from ORS 137.112 through 115 and set up the same kind of standards
embodied in those statutes for sexual ocffenders.

RBepresentative Carson noted that the 30 days referred to in subsection
(3) ran against the defendant. Mr. Paillette pointed out that this section
did not deal with the question of whether that 30 days should be credited
ggalngt his sentence.

Senator Burns asked {f saction 7 contemplated an in-patient psychiatric
examination and wag teld by Mr. Paillette that the intent was to give the
court dis cretion to have the examination conducted either at a State
Hogpital or in the county where the proceeding took place.
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In reply to a question by the Chalrman a3 to the defendant’s right ta
counsal, Judpe Burns sald section 7 assumed that the defendant had been
represented by counsel. It was unllkely, he sald, that a situation would
arise under section 7 where he had not been represented. Chalrman Yeurrl
asked if the court, after ordering a psychiatric examination, would then
notify the defendant and his attormey that counsel had a right to be present
at the examination. Judge Burng sald that the judge would order the

examination and would normally require the defendant to he confined for 30
days.

With respect to the last sentence of subsectlon (7) concerning the
defendant’s financlal resources, Chalrman Yturri asked if this ioformation
would be included {in the presentence report, assuming that it had not been
brought out at the trial. Judge Burns said it would be brought out at the
hearing. Chairman Yturrl inqoired 25 to the kind of a hearing which was
contemplated and was teld by Mr. Palllette that it would be the same type
of prasentence hearing presantly conductad for aggravation or mitigation of
punishment. Both the Chairman and Senator EBurns believed this should be
stated Iin the statute and that a procadure for the hearing should be set
forth therein.

Chairman Yturri{ commented that the state had no right to examine the
defendant with respect to his heldings or income at the time of the hearing,
Mr. Palllette agreed and noted that this {information would be obtained under
subsections (1) and {2). Subsection (3}, he said, allowed for a presentence
hearing but did not require one.

A brief recess was taken at this pelat and upon resumptiom of the
meeting, Representative Carson moved to strike subsection {3) of section 6.
Motion carried with Senatar Burns votlng no.

Representative Carson next moved to delece subsection (7) of section
7. Motion carried. Representative Carson explained that Implicit in this
and the previcus motion was the direction to the staff to make the necessary
internal changes to conform secticns & and 7 to the revisions just adopted.

Senator Burns asked if the elimination of subsection (7) had disturbed
the right of the defendant to a presentence hearing at which there would be
confrontation and cross examinaticn with respect to the severe personality
disorder question., Mr. Palllette zeplied that this right was preserved in
subsectlon (5) of section 7. Senator Buins asked If the defendant at the
presentence hearing was granted the right of ecross examination and the right
to examine the sufficiency of the prior coemvictions as they related to sub-
section (2) of sectien 6. It was determined that thiz was not Included in
saction 6,
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Senator Burms stated that additional language in subsection (5) zhould
be incorporated to take care of this question. He suggested that the
addirion should be aimilar to ORS 168.080, which set out the requirements
for prima facle evidence of former convictions, and a definition of "former
convictions should also be included. He noted that ORS chapter 168 would

be repealed in {ts entiraty to be replaced by sectious 6 and 7 of this
draft.

Professor Platt asked if the present habitual criminal act referred to
prior felony convictions committed in Oregon or if it also embraced felony
convictions in other states. Judge Burns replied that under ORS 168.015,
former conviction of a felony was defined as being a feiony conviction in a
court of this state, In a court of the United States "and which offense also
would at the time of conviction of the principal offense have bean a felony
if comutted in this state."

Mr. Johnson asked if the new code should cover a crime which was a
felony under the old criminal code but was a misdemeanor under the revised
code. Senator Burne replied that if it were a falony at the time the crime
was committed, it should be 50 congsidered under the revised criminal code
&nd others agreed.

Senator Burns then moved that the applicable provisionz of ORS 168.015
and 168.080 be incorporated into seccion 7. Motion carried.

Other Sentencinpg Alternatives and Procedures

Judge Burns asked whether the subcommittee wanted to consider appelilate
teview of sentences., Mr. Johnson commented chat appellate Teview would be
one way of alleviating the problem of disparity in sentencing. Senator Burns
wag of the opinlon that if the indeterminate sentence were adopted, there
would be little need for a sentencing review procedure. After further
discussion, Chairman Yturrl scated that this problem would be considered
further at the time of the procedural code revision.

Mr. Palllette sald he assumed everyone had read the ABA Standards
Relating to Sentencing Alternatives and Procedures. If that publicatlon
contained any procedures which the subcommittee wished to incorporate inm
any of the drafts being studied at this meeting, he suggested that they be
brought up at this time. Additionslly, he called attention to the excerpts
from the eriminal codes of other states met out &t the end of each of the
drafts, some of which contained provisions not ipcluded In these Articles.

Senator Burhs atated that an opportunity was presented at this time to
consider the areas of multiple offenses, consecntive sentences and disposi-
tion of offenders owing our of stete time, He said it would be almosc
impossible to zccomplish amything within this scope .at today's meeting but
he indicated he would like to see some drafts on these subjects referred to
the subcommittee.
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Senator Yturri asked what the state of the law would be with reszpect
to concurrent and consecutive sentences 1f the Comuission did n¢thing and
was told by Judge Burnsz that the present law with respect to sentencing was
that the court could make sentences either concurrent or consecutive and it
would remain {n that state unless changed by the Commission. However, he
said, sentences could not be concurrent {f they were required to be gerved
in different institutions.

After further discussion, the subcommittee decided that tha best
policy would be to consider these subjects when the rrocedural revizion was
undertaken,

Grading of Crimes

Mr, Paillette indicated that there were several ways of undertaking the
task of grading the ctimes. One would be ro go through the propeosed code
section by section snd make a decision a3 to how each crime was to be
classified. The Michigan code, he sald, was the closest to the proposed
Cregon code as far as the degrees of crime were concerned. Another way to
go about the grading would bs to compare the Oregon crimes with the
Michigan crimes and make a decisloen as to whether to agdept the Michigan
classification. The third alternative would be to make broad policy deci-
slons as to what kind of crimes the subcommittee wanted to include in aach
category and the staff would then classify the crimes and bring them baek to
the subcommittee for approval.

Following a brief discussion, the members dectded to g0 through the
proposed code sectlon by section snd make 2 determination with Tespect to
edch crime contsined therain.

In making the individual deeisions as to the classification of each
crime, the subcommittee made use of several reference masteriala, Following
Mr. Paillette's summgtion and explanation of mach crime, the classification
used in the Michigan Revised Criminal Code was considered and comparisons
weTe also mede to the grading of similar crimes in the Model Pensl Code, the
New York Revised Penal Law and to the penalty structure in existing Cregon
lave.

The subcommittee recommended that the offenaes be graded as follows:

ARTICLE 6. INCHOATE CRIMES

Inasmuch as {inchoate crimes were related to virtually all of the
offenses described in the proposed criminal code, the subcommittee decided
to grade them after ail other crimes had been classified. See papes 63 and
64 of these minutea for grading of inchoate crimes.
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ARTICLE 10. CRIMINAL HOMICIDE

Murder Punishable by 1life
imprisonment

Manslaughter Class B felony

Criminally negligent homicide Class C felony

ARTICLE 11, ASSAULT AND RELATED CFFENSES

Assanlt in the third degree Class A misdemeanor
Assault in the second degree Class C felony
Assault in the first degree Ciass B felony
Menacing Class A misdemeanoxr
RBecklessly endangering another person Class A misdemeanor

ARTICLE 12, KIDNAPPING AND RELATED QOFFENSES

Kidnapping in_the second degree Class B felony
Kidnapping in Fhe first degree Claszs A felony

Custodial interference in the second degree Class A migsdemeanor

Custodial interference in the first degree Class C felony

The subcommittee first discussed making the two degrees of
custodial interference Class A and Class B misdemeanors. Senator
Burns pointed out, however, that custodial interference in the
first degree should be graded a Class C felony to provide a
vehicle for extradition. If a person were removed from the state
and the crime was graded as a misdemeanor, he said, the authori-
ties would have no extradition process available to them. For
this reason the grading c¢lassification ocutlined above was
adopted,.

Coercion Claas C felony



Pagea 45

Criminal Law Revision Commission
Subeommittas on Grading and Sentencing
Minwvtes, April 5, 1970

ARTICLE 13. SEXUAL OFFENSES

Rape in the third degree Class C felony

Rage in the second deqree Class B felony

Rape in the first degree Class A felony
Sodomy in the third dearees Class C felony
Scdomy in the second degree Class B felony
Sodcmy_in the first degree Class A felony
Sexual abuze in the second degree Class A misdemeanor
Sexual abuse in the first degree Class C felony
C?ntributing to the sexual delinguency of a Class A misdemeanor
minor

Sexual misconduct Class C misdemeanor

Mr. Paillette recommended that sexual misconduct be classi-
fied as a violation but the subcommittee ultimately decided that
it should be a Class € misdemeanor.

Aecosting for deviate purposes Class C misdemeanor

Puplic indecency Class A misdemeanor

There was some discussion that public indacancy should be
c¢lassified as a lesser crime than a Class A misdemsanor. Senator
Burns pointed out that this crime carried a penalty of a year in
the county jail under existing law, Mr, Paillette noted that the
revised section regquired a specific intent and was not as bread
as the existineg statute, The subcommittee then decided that
public¢ indecency should be classified as a Class A misdemeanor.

ARTICLE 14, THEFT AND RELATED OFFENSES

Senator Burns pointed out that the definition of theft embraced
50 statutes in the present criminal code ranging from grand larceny to
petty larceny and it would ke necessary t¢ break the range down to a
dollar value., Judge Burns noted that the dividing line between petthy
and grand larceny in the Michigan Code was $250.
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Mr. Paillette reminded the members that for the purposes of
grading, the intention of the Commission was that a dollar value would
be included in the Theft Article and that the penalty would not be
made dependent upon where the theft was committed as did the Michigan
code.

Senator Burns suggested that everything valued at less than $250
be a Class A misdemeancr and everything over $250, a Class C feleony.

Mr. Pailletie explained that the Theft Article was drawn with the
intention that the penalty section would become a part of the basic
saction on theft and there would not be a different section on theft
by deception, theft by extortion or thaft by receiving so far as the
dollar amount was concerned. Those secticns would merely cover the
means by which the theft was committed.

Professor Platt indicated that section 223.1 (1) in the Model
Penal Code was omitted from the proposed Theft Article and it was his
contention that a similar provision should be added. The section to
which he referred read:

wconsolidation of Theft offenses, Conduct denominated
+theft 1In this Article constitutes a single offense. An
accusation of theft may be supported by evidence that it was
committed in any manner that would be theft under this
Article, notwithstanding the specification of a different
manner in the indictment or information, subject only tc the
power of the Court to ensure fair trial by granting a continu-
ance or other appropriate relief where the conduct of the
defense would be prejudiced by lack of fair notice or by
surprise,”

Judge Burns asked how the indictment would be drawn under the
Model Penal Code language and was told by Professor Blatt that it
would say, "John Doe committed the crime of theft by stealing $280
from Joe Doakes on March 27, 1970, Mr. Palllette explained that the
district attorney wounld generally allege theft, the only exception
being for the crime of extortion where . a distinction was drawn,
profesaor Platt said that the indictment would be sufficient so long
as the district attorney alleged the crime of theft, and this term
would include any type of conduct dencminated theft under the
provisions of the Theft Article.

Judge Burns commented that this course might create a due
process problem because the defendant was entitled to be notified of
the charges against him. Professor Platt advised that the Oregon
Supreme Court in recent decisions had ignored the distinctions in the
failure in the indictment to allege the proper crime, In one case the
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district attorney had alleged larceny, the faects showed embezzlement
and the court found him guilty as charged. He said that the only
charge necessary was that the defendant had stolen something and was
gulilty of theft, How he stole it was beside the point se far as the
indictment was concerned,

Mr. Paillette recalled that the Theft Article at one time
contained a procedural section such as that referred to by Professor
Platt but it had been deleted by the subcommittee, It permitted a
general allegation subject to the discretion of the court.

Judge Burns remarked that under the draft the defendant conld
commit theft by receiving stolen property knowing it was stolen, he
could commit theft by deceiving someone, he could commit theft by
simply taking something or he could commit theft by extortion. He
asked if the intent was that all the district attorney would have to
allege in the indictment was that on the 24th day of May the defendant
stole $280. Mr, Paillette replied that this was precisely what the
Theft Article was attempting to accomplish. He read section 155.45 of
the New York Revised Penal Law to show the subcommittee how this ques-
tion was handled in WHew York.

Senator Burns said®that if a person found and kept a diamond ring
valued at more than $250, a passive act, he would be guilty of a
felony. Professor Platt remarked that keeping the diamond ring was
not a passive act because it Ilnvolved an intentional act and was just
as reprehensible as theft by deception,

Judge Burns expressed agreement with Professor Platt but urged
that an increased penalty be placed on theft by extortion., Mr,
Paillette advised that if a person were injured during the course of
the crime, that offense would be covered elsewhere and would carry a
more severe penalty. In the cosrcion statute, he said, the language
was almost identical to theft by extortion except that under the
latter section property was obtained,

Professor Platt urged that at the next Commission meeting the
members should consider the addition of a section linking the new
procedural aspects of theft which was not contained in the proposed
code. It was crucial, he said, to the understanding and adoption of
the Theft Article to adopt either the approach of section 155.45 of
the New York code or section 223.1 {1) of the Model Penal Code,
Chairman ¥turrl agreed@ that this type of section should be included
and asked Mr. Paillette to present a proposal to the next Commission
meeting.
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After further discussion the subcommittee agreed on the follow-
ing classifications for theft:

Theft Class C felony for property
exceeding $250 in value

Class A misdemeanor for property
less than %250 in value

Theft of lost, mislaid property. Class A misdemeanor
Theft by extortion Class B felony
Theft by deception Class C felony
Theft by receiving Class C felony

Mr. Paillette recapitulated the action of the subcommittee
with respect to the grading of the theft offenses: A distinction
had been drawn between theft by extortion and other theft crimes.
Theft by extortion would be a Class B felony and the remaining
orimes would be either a Class C felony or a Class A misdemeanor,
depending on the dollar value. The subcommitiee concurred that
this was their decision.

Mr, Paillette and Professor Platt were of the opinion that
the subcommittee was making a mistake in classifying extortion as

a Class B felony. Mr. Johnson commented that it would result in

a different form of indictment from that used for cther theft

cffenses and said he would be willing to reconslder the subcom-—

mittee's action but the other members were unwilling to do so.
Tape 5 of this meeting befins here:

Theft of services, denator Burns advised that the theft of
services section supplanted the statute on defrauding an innkeeper in
existing law. TIf the $250 line were drawn for this offense and it was
graded a Class C felony, the same as the other theft offenses, he said
he could go to a motel resort area, run up a bill for more than $250,
refuse to pay the bill and be guilty of a felony. He expressed the
view that theft of services should be a misdemeanor since it was a
less serious offense than were the other forms of theft.

Mr. Paillette stated it would not be illogical to place a
different penalty on theft of services as well as on unauthorized use
of a vehicle. Both, he said, were similar to theft but were not
actually theft because the definition of theft required the taking of
property and no property, as the term was defined, was involved in
either of these two sections. The theft of services section picked up
from the existing statutes not only defrauding an innkeeper but also
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offenzes such as failure to pay a taxi driver, dropping slugs in coin
machines, crossing a toll bridge without paying, etc,

Mr. Johnson said that if the services were valued at more than
$250, perhaps this should remain a Class C felony., Mr. Paillette
replied that he was not suggesting that a deollar value ke placed on
theft of services. Mr. Johnson indicated that theft of $250 worth of
services was a fairly serious crime. Representative Carson commented
that it bordered ¢on a had debt and was a form of criminal misdealing,

Senator Burns commented that the crime was a Class A misdemeanor
in New York and a Class B misdemeanor in Michigan. If it were graded
the same as theft, he said, it would go into court as a felony and the
offense could be defrauding a taxicab driver., He observed that this
was a high penalty for such an offense,

Senator BRurns observed that the subcommittee could make theft of
services, unaunthorized use of a vehicle and extortion all contingent
upon the %250 line of demarcation. This, however, would create an
inconsistency when someone stole an old car which was worth less than
$250. The crime would then be a misdemeanor whereas stealing a newer
car would be a felony.

Senator Burns then moved that theft of services be graded a
Class A misdemeanor. Motion carried.

Senator Burns next moved to make unauvthorized use of a vehicle a
Class € felony. Motion carried.

Result of the subcommitteae's action:

Theft of services flass A misdemeanor

Unauthorized use of a vehicle Class £ felony

Value of stolen property. Mr. Palllette called attention to
section B of the Thett Article entitled "Value of stolen property”
wherein subsection {3) stated:

"When the value of property cannot reasonably be
ascertained, it shall be presumed to be an amount less
than 3% .

The subcommittee agreed that the amount of $250 should be
inserted in the blank space.

Tacking. For the purposes of establishing a dellar value, Mr.
Paillatte asked if the subcommittee wanted to allow for a tacking
provision in order to bring the total of all transactions above the
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$250 demarcation, This would apply, he said, to offenses such as
shoplifting and purchases charged to stolen credit cards.

The members were agreed that a tacking provision should not he
included. This decision was partially rescinded, however, when a
tacking provision was added to the section on fraudulent use of a
credit card. See page 54 of these minutes,

Shoplifting and entering a motor vehicle with intent to steal.
Mr. Paillette pointed ont that the proposed code was making a substan-
tial change with respect to shoplifting by grading the crime a misde-
meanor when it was a felony under existing law. Professor Platt
commented that shoplifting was seldom if ever punished as a felony and
he contended that making the crime a misdemeanor unless the stolen
merchandise was worth more than $250 was a step in the right
direction.

Senator Burns said some people might he more critical of the
change which had bean made in the crime of entering a motor wvehicle
with intent to steal something in the automobile than of the revision
in the shoplifting statute, If the value of the property was worth
less than $250, it would be a misdemeancor but under present law the
crime was punishable as an indictable misdemeanor, regardless of the
amount. Chairman Yturri said he could see nothing wrong with the
subcommittee's decision in that respect and Senator Burns agqreed but
said he was merely pointing ont that this might he considered by many
to be a more seripus crime than shoplifting,

ARTICYLE 15, BURGLARY AND CRIMINAL TRESPASS

Burglary in the second degree Class C felony

Burglary in the first degree Class B felony

Senator Burns commented that he understood the intent of the
Commission to be that the penalty for burglary would be enhanced
if the person used or threatened the use of a dangerous weapon or
causad physical injury. Judge Burns commented that the grading
just adopted by the subcommitites would reduce the penalties five
years from the present law, Mr, Paillette advised that burglary
with explosives carried a 40 year maximum penalty under existing
law and this was the only place where there was a major departure
from the present penalty structure.

Senator Burns asked to be recorded as voting in favor of
making burglary in the first degree a Class A feleny.
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Possession of burglar's tools Class A misdemeanor
Criminal trespass in the second degree Class C misdemeancr
Criminal trespass in the first degree Class A misdemeanor

Professor Platt was of the opinion that criminal trespass in
the second degree was not a serious, moral crime. The person was
in a place where he had no right to be but he was not necessarily
there for any specified criminal purpose. He suggested that it
he graded as a violation rather than a misdemeanor.

Representative Carson remarked that it was very close to the
public trespass law which presently carried a maximum penalty of
three months or a 5500 fine. Chairman Yturri indicated that the
offense should be a Class C misdemesanor,

Judge Burns pointed out that ORS 164.462, unlawful entry of
a dwelling, carried a maximum penalty of one year or a $500 fine
which was even higher than the penalties for a Class C
misdemeancr under the new grading system.

Judge Burns moved to reaffirm the decisicn te make criminal
trespass in the second degree a Class C misdemeanor and criminal
trespass in the first degree a Class A misdemeancr. Motion
carried.

ARTICLE 1l6. ARSON, CRIMINAL MISCHIEF AND RELATED QFFENSES

Senator RBurns commented that the first decisicn which should be
made with respect to the Arson Article was whether first degree arson
was to be a Class A or a Class B felony. Judge Burns thought it
should be a Class A felony to burn down a person's home and noted that
first degree arson was a Class A felony in Michigan if another person
was present., Chairman Yturrl remarked that the proposed Oregoen
statute was more encompassing than the Michigan statute. Senator
Burns was of the opinion that if first degree arson were classified as
a Class A felony, first degree burglary should also be graded as a
Clags A felony and Representative Carson concurred.

After further discussion, the following grades were agreed upon:

Reckless burning Class A misdemeanor

Arson in the second degree Class C felony

Arson in the first degree Class B felony
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Criminal mischief in the third degree Class C misdemeanor
Criminal mischief in the second degree Class A misdemeancr
Criminal mischief in the first degree Class € felony

ARTICLE 17, ROBBERY

Senator Burns noted that robbery in the third degree was linked
to theft by the wording of the section. He asked if it created a
problem when robbery was tied to the definition of thafi in wview of
the fact that a $250 line had been drawn between a felcony and a
misdemeansr charge. Judge Burns thought this created no problem
becanuse even if the robber were trying to steal only 5200, it would
still be a2 robbery. Mr, Johnson commented that if the robber said,
"Empty your cash box,” and the box contalned $5G, the robbery was no
less serious because the offender was still using or threatening to
use physical force upon the wictim.

The following grades were approved:

Robbery in the third degree Class C felony
Robhery in the second degree Class B felony
Robbery in the first degree Class A felony

ARTICLE 18, FORGERY AND RELATED QFFENSES

Chairman Yturri suggested that the twe degrees of forgery be
clasgified as Class B and Class C felonies. Senator Burns commented
that it made no sense to impose the same classification for first
degree forgery and burglary armed with a dangercus weapon. First
degree forgery, he said, could be the forgery of a will which was an
ingignificant crime when compared to a burglar armed with a dangerous
weapcon who harmed someochne,

Mr. Johnson commented that forgery was usually a more sophisti-
cated crime but was nonetheless serious and Professor Platt said it
was no more sophisticated than, for example, theft by decepticon which
was a Class C felony.

Chairman Yturri and Judge Burns were of the opinicn that both
first and second degree forgery could be c¢lassified as Class C
felonies. Judge Burns commented that every first degree offense would
he covered by second degree forgery also, Senator Burns suggested
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that they be graded Class C felonies and that a recommendaticn be made
to the Commission that the two degrees of forgery be combined into one
offense. Mr. Johnson expressed agreement and noted that the counter-
feiter could be attacked under the federal statute,

Judge Burns pointed out the distinetions in the Michigan code and
suggested that second degree forgery be a Class A misdemeanor and
first degree a Class C felony. Chairman Yturri commented that the
Michigan approach was superior to the two degrees contained in the
proposed Oregon draft and Mr. Paillette advised that the Commission
had rejected the Michigan provisions and decided this was the better
way to handle the matter.

Representative Carson said he agreed that the Michigan section
was better and contained a better delineation and distinction between
the ecrimes. If the Michigan apprcach were not adopted, however, he
would favor Senator Burns' suggestion to combine the two sections into
one and make the crime a Class C felony.

Chairman Yturri pointed out that forging a check would be first
degree forgery because a check was a commercizl instrument and second
degree would be any instrument other than the ones specifically
defined in the proposed first degree forgery statute. Mr. Paillette
read from that section the instruments which would be covered.

Senator Burns asked what would not be included there and was told that
not listed were instruments such as a letter, fishing license, identi-
fication card, etc.

After further discussion, the subcommittee agreed on the
folliowing classifications;:

Forgery in the second degree Class A misdemeanocr
Forgery in the first degree Class C felony

Criminal simulation Class A misdemeanor
Fraudulently obtaining a signature Class A misdemeanox
Unlawfully using slugs Class B misdemeanor

Frandulent use of a credit card

Mr. Johnson inquired if a dollar value was included in this
section and received a negative reply from Chairman Yturri,
Representative Carscn asked what the result wonld be if a person
charged a thousand dollars woxrth of goods to a stolen credit card
and was told by Senator Burns that this conduct could be
prosecuted under the Theft Article.
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Mr, Paillette read the following excerpt from the commentary
ta this section:

"What remains of the present statutes, then, is
the gist of ORS 165.300 . . . with the scope of the
crime enlarged to include use of a forged or stolen
credit card. The existing statute provides for
misdemeanor punishment if the total amcunt of goods or
services obtained is less than $75 and for felony
penalties if the total amount exceads $75. It is
anticipated that a similar provision will be retained
when the crimes are graded by the Commission,"

Mr. Paillette commented that the person who went on a buyind
spree with a stolen credit card should be taken into account and
suggested that a tacking provision be added to this section to be
keyed into the 5250 demarcation line drawn in the Theft Article.

Senator Burns moved that Mr., Paillette draft a tacking
amendment to be added to the section on fraudulent use of a
credit card which wounld provide that the c¢rime would be a Class A
misdemeanor if the goods or services obtained were less than $250
and Class € felony if the total amount exceeded $2530, Motion
carried.

Fraudulent use of a credit card Class A misdemeanor when gocds
or services received are worth
less than 5250

Cclass C felony when goods or
services received are worth
more than 5250

Negotiating a bad check Class A misdemeanor

Mr., Paillette explained that if the bad check were large
enough to be classified as a felony theft, it was anticipated
that the defendant would be charged with theft by deception.
Therefore, the crime of negotiating a bad check should carry a
misdemeanor penalty.

A dinner recess was taken at this point and the subcommittee
reconvened at 7:30 p.m. with the following persons in attendance:
Chairman Yturri, Judge Burns, Senator Burns, Mr, Johnson, Mr,
Paillette and Professor Platt.



Page 55

Criminal Law Revision Commission
Subcommittee on Grading and Sentencing

Minutes, April 5, 1970

ARTICLE 192, BUSIRESS AND COMMERCIAL FRAUDS

Members recalled that a number of the offenses contained in
Preliminary Draft No. 2 of the Article on Business and Commercial
Frands had been deleted by Commission action. Since the Article had
not been redrafted, there was some uncertainty as to the precise
sections which were eliminated but the subcommittee graded the
following sections with the understanding that they would later pick

up any which might have been overlcoked at this meeting:

Falsifying business records Class A misdemeanor
Sports bribery Class ¢ felony
Sperts bribe receiving Class C felony
Misapplication of entrusted property {Hot graded)
Issuing a false financial statement [Not_graded}

Obtaining execution of documents by deception {Not graded)

ARTICLE 20, OQOFFENSES AGAINST THE FAMILY

Bigamz Class
Incest Class
Ahandormment of a child Class

C felony
C felony

C felony

Mr, Paillette pointed cut that abandonment of a child was a
Class A misdemsanor in Michigan and Senator Burns advised that if
the crime were classified as a misdemeanor, it would preclude

extradition proceedings should the parent go out of
Criminal nonsupport Class
Endangering the welfare of a minor Class
Chiid neglect Class

ARTICLE 21. BRIBERY AND CORRUPT INFLUENCES

Bribe giving Class

Bribe receiving Class

the state.
C felony
A misdemeanor

A misdemeanor

B felony

B felony

Judge Burns commented that although Michigan and the Model

Penal Code graded bribery as a Class C felony, this

Was an area
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where a higher penalty would have a real deterrent effect because
it involved rational pecple wheo were fully aware of what they
were doing and who would bhe fully aware of the consequences of
their conduct. Chairman Yturri agreed and added that in some
instances the bribe could constitute an interference with
governmental operations. He therefore believed a penalty more
severe than a Class C felony was warranted.

ARTICLE 22. FPERJURY AND RELATED GFFENSES

Perijury ' Class C felony

False swearing Clazs A misdemeanor
Unsworn falsification Class B misdemeanor
Initiating a false report Class C misdemeanor
Criminal impersonation ' Class A misdemeanor

ARTICLE 23. ESCAPE AND RELATED OFFENSES

Escape in the third degrees Class A misdemeanor
Escape in the second degres ' Class C felony
Escape in the first degree Class B felony
Aiding an unanthorized departure Class A misdemeanor
Supplying contraband Class C felony

The subcommittes first discussed making the crime of
supplying contraband a Class A misdemeanocr, It was pointed cut,
howaver, that this crime could pose a real danger to attendants
in institutions when an inmate was supplied with a knife or a gun
and the crime should be considered a more serious offense than a
misdemeanor.

Bail -umping in the second degree Class A misdemesancr

Bail jumpineg in the first degree Class € felony
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ARTICLE 24. OBSTRUCTING GOVERNMENTAL ADMINISTRATION

Cbhstructing governmental administraticn Class A misdemeanor

Refusing to assist a peace officer Violation

Judge Burns peinted out that ORS 162.530 was divided into
two subsections, each carrying its own penalty. One was 10 to
30 days or $10 to $500 fine and the cother carried a penalty of
nect more than =six months or a fine of not more than $3500.

Senator Burns contended that the crime of refusing to assist
a peace officer was too serious to be classified as a violation
and asked to be recorded as favoring the claszification of a
Class € misdemganor,

Refusing to assist in firefighting operations Violation

Bribing a witness ) Class C felony

Tha subconmittee first discussed ¢lassifying the crime of
bribing a witness as a Class A misdemeancor. Judge Burns raecalled
that bribing a sports figure had earlier been graded as a Class C
felony and bribing a witness should be at least as important as
bribing a sports figure. {lass ¢ felony was then approved.

Bribe receiving by a witness Class C felony
Tampering with a witness Class A misdemaanor
Tampering with physical evidence Class A misdemeanor

Mr. Johnson reccmmended that the crime of tampering with
physical evidence be graded as a Class ¢ felony but Judge Burns
maintained that the crime should not be classified differently
than tampering with a witness. Mr. Jochnson pointed out that
tampering with physical evidence could become important in anti-
trust litigaticn.

Mr. Paillette indicated that this section was new law o
Oregon and was of the opinion that it should ke graded as a
misdemeancr.

Mr., Johnson axprassed the view that the accountant who
intentionally falsified records should be running more of a risk
than a misdemeanor penalty and asked to be recorded as favering
the grade of a Class C felony,.
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Tampering with public records ' Class A misdemeanor

Resisting arrest Class A misdemeanor
Hindering prosecuticn Class C felony

Mr, Paillette explained that hindering prosecution was an
after-the-fact type of crime and was limited by the mens rea
requirement to aiding persons who had committed a felony.

Compounding Class A misdemeancr

Simulating legal process Class B misdemeanor

ARTICLE 25, ABUSE OF PUBLIC OFFICE

Inasmuch as the Article on abuse of Public Office had not been
redrafted following its approval by the Commission, there was some
uncertainty as to its precise provisions. For this reasoen Mr,
Paillette suggested that this Article be graded by the staff to
conform to the counterparts in the Michigan code and later reviewad
by the subcommittee. The members agreed.

ARTICLE 26. RIOT, DISORDERLY COWNDUCT AND RELATED OFFENSES

Treason Life imprisonment

The subcommittee discussed the advisability of making
treason a Class A felony but ultimately decided to retain the
penalty in ORS 162,030, life imprisonment.

Riot Class C felony

Senator Burns was in favor of making riot a Class B felony.

Unlawful assembly Class A misdemeanor

Disorderly conduckt Class B misdemeanor

Judge Burns pointed out that scome of the conduct which would
fall under the disorderly conduct section could be fairly serious
while other conduct was of minor importance. Senator Burns was
of the opinion that a six months jail sentence was ample punish-
ment for any violation of the proposed disorderly conduct
statute, and the members agreed to make it & Class B misdemeancr.
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Public intoxication Class € misdemeanor

The subcommittee discussed making the crime of public
intoxication a violation rather than a misdemeanor. There was
some discussion concerning the anthority of the police to held a
person in jail who was picked up for drunkenness over the weekend
if a violation penalty were attached inasmuch as a wviolation did
not carry with it a jail sentence. Senator Burns suggested this
point be researched and that the commentary contain some mention
of whether the police would have the authority to held a person
in jail overnight when he was picked up for an offense which was
" classified as a violation.

Loitering Class C misdemeanor
Harassment Class B misdemeanor

The subcommittee considered making harassment a Class
misdemeansr but raised it one degree to a Class B misdemeancr
whan it was pointed out that the section would replace QRS
165.550 relating to cbjectionable telephone calls.

Abugse of venerated objects Class C misdemeanor

Senator Burns contended that the crime of abuse of venerated
objects should be a Class E misdemeanocr.

Abuse of corpse Class € misdemeanor

Cruelty to animals Class B misdemeanor

Mr, Paillette pointed out that the proposed section aon
cruelty to animals would cover bestiality which was treated in
ORS 164.040 as a form of scdomy.

Falsely reporting an incident Class C misdemeanor

Mr. Paillette advised that the section on initiating a false
report in the Perjury Article had been classified as a Class C
rmisdemeanor. The crime of falsely reporting an incident was
aimed at crimes such as a bomb threat.
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ARTICLE 27, OFFENSES AGAINST PRIVACY OF COMMUNICATIONS

Eavesdropping Class ¢ felony

Pogssession of an eavesdropping device Class A misdemeanor
Divulging an eavesdropping warrant Class A misdemeanor
Divulging illegally chtained information Class A misdemeancr
Tampering with private communications Class B misdemeanor

ARTICLE 28B. OFFENSES INVOLVIRG FIREARMS AND DEADLY WEAPORS

Inasmuch as the Firearms Article had not been approved by either
a subcommittee or the Commissicon, no action was taken with respect to
it.

ARTICLE 29. PROSTITUTION AWD RELATED OFFENSES

Prostitution Class B misdemeanor
Promoting prostitution Class C felony
Compelling prostitution Class B felony

ARTICLE 20, OBSCENITY AND RELATED OFFENSES

Senator Burns suggested that the obscenity sections dealing with
minors should be classified as misdemeanors but it would be advisable
to provide for a higher fine than the $1,000 amount fixed for a Class
A misdemeancr. Judge Burns observed that ORS 167.151 carried a
penalty of six.months or a $1,000 fine, or both, and noted that
Michigan classified these ¢rimes as Class A misdemeancrs but added a
10,000 fine., All members agreed that this would be an appropriate
penalty structure,

Profaessor Platt asked how this could be accomplished and was told
by Mr. Paillette that an addition could be made to section & of the
Article on Authorized Disposition of Offenders which would say "except
as otherwise specifically provided™ or language to that effect.

Senator Burns moved to give Mr, Paillette authority to make the
necessary amendments to accomplish the intent cof the subcommittee to
grade the four obscenity crimes pertaining to minors as follows:
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Furnishing obscene materials toc minors Class A misdemeanor:
$10,000 fine

Sending obscene materials to minors Class A misdemeanor;
£10,000 fine

Exhibiting an obscene performance -toc a minor Class A misdemeanor;
210,000 fine

Displayving obscene materials to minors Class A misdemeanor;
510,000 fine

The motion carried unanimonsly,

Publicly displaying nudity or sex for Class A misdemeanor
advartising purposes

ARTICLE 21. GAMBLING OFFENSEZ

Fromoting gambling in the second degree Class A misdemeanor
Promoting gambling in the first degree Class C felony
Possession of gambling records in the Class A misdemeancr

second degrees

Pogssession of gambling records in the Class C felony
first degree

Possession of a gambling device Class A misdemeancr

ARTICLE 32, OFFENSES INVOLVING NARCOTICS AND DANGERQUS DRUGS

Criminal dealing in drugs. Mr. Johnson said he would be willing
to make an exception for this one crime of criminal dealing in drugs
and classify it as an indictable misdemeanor., Chairman Yturri was
reluctant to take this appreoach.

Judge Burns suggested that the crime be classified as a Class C
felony and an exception placed in the dangerous offender statute which
would be specifically limited to sellers of narcotics. If this were
done, he said, the exception should apply to a person who was
convicted of possession of a large guantity of narcotics and should
contain some criteria to require proof that he was a professional
criminal and not just a casual seller,
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Senator Burns expressed the view that the easiest way to
accomplish the wishes of the subcommittee would be to adopt Mr.
Johnson's suggestion to make onhe exception to the five year indictable
misdemeanor rule and say that in so far as narcotics were concerned,
the maximum sentence would bhe ten years, thereby perpetuating the
provisions of the existing law.

Mr. Johnson endorsed the proposal made by Judyge Burns, He called
attention to section 7.03 of the Model Penal Code set forth on page 25
of the Article on Authority of Court in Sentencing and suggested that
some Of the language frem that section be employed to accomplish that
obiective:

"T"he defendant is a professional criminal whose commit-—
ment for an extended term is necessary for protection of the
public\v

"The Court shall not make such a finding unless the
defendant is over 21 years of age and the circumstances of
the erime show that the defendant has knowingly dewvoted
himself to criminal activity as a major source of liveli-
hood."

Senator Burns commented that a praofessional criminal could be a
common prostitute and was of the opinion that the language cited by
Mr, Johnson was too vague, He expressed doubt alse that the guantita-
tive approach in section 6010 of the Michigan code would sclve all the
problems.

Judge Burns commentsd that the Michigan approach could be
modified by permitting the court to find that the guantities the
dafandant possessed when he was arrested were so sizeable that it
could lead to no conclusion but that he was a professional dealer.
An alternate criteria could be that the court found a pattern of
repeated sales activity.

Senator Burns asked what specific amount Judge Burns would
recommend as a "sizeable guantity™ and was told that two kilos would
probably gualify as a substantial amount. Senator Burns said that
kilos could be used as a measurement for marihuana but other narcotics
would reguire diffarent designations. Judge Burns said he doubted
that specific gquantities should ke included in the statute.

After further discussion, Mr. Johnson moved that the section on
reduction of felonies be amended to include a special subsection
relating to the crime of criminal dealing in drugs. That section
would then be graded as a Class B felony which could be reduced to a
misdemeanor, Metion carried.
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Mr, Paillette remarked that this could be accomplished by
referring to the criminal dealing in drugs statute by number and
the subcommittes agreed.

Criminal dealing in dangerous drugs Class B felony:
indictable misdemeanor
Tampering with druyg records Class C felony
Criminal use of drugs Class A misdemsanor
Cfiminal drug promction Class A misdemeanor
Obtaining a drug unlawfully Class C felony

Mr. Paillette said he believed that under existing law, ORS
474,170, the crima of obtaining a drug unlawfully was an indict-
able misdemeancor. Chairman Yturri urged that the crime be
classified the same as present law and the subcommittee decided
to classify it as a Class C felony unless Mr. Paillette
discovered in checking the statute that it was a misdemeansr in
exioting law.

ARTICLE 6. INCHOATE CRIMES

Profaessor Platt advised that the Model Penal Code imposed severe
penalties for inchoate crimes by equating the penalty with the crime
conspired to and imposed the highest penalty for the completed crime
on the conspiracy to commit that crime. Representative Frost, he
said, was opposed to this approach and wanted the conspiracy to bhe
punishable as half the punishment for the completed crime.

Professor Platt's suggestion was that the subcommittee adopt a
compromise and take the Michigan approach which was to drop the
penalty for an inchoate crime one degree from that for the completed
crime. If a person then conspired, solicited or attempted a Class A
felony, he would be charged with a Class B felony. If a person
attempted or conspired to commit murder, that crime would be a Class A
felony.

Judge Burns moved that the subcommittee adopt the Michigan
approach as explained by Professor Platt.

Professor Platt recalled that Representative Frost was of the
opinion that solicitation should be viewed as less serious than
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conspiracy or attempt, particularly since solicitation was not 2 crime
at all in Oregen at the present time, Professor Platt related that
this did net mean it was not treated as a crime, however, hecause it
was subsumed in the law of attempt by case law.

Senator Rurns asked Professor Platt if he would drop solicitation
two degrees instead of cne, Professor Platt replied that in his
opinion it was as serious to solicit someone to commit a ¢rime as it
was to attempt or conspire to the crime., Seoligitation was still tied
toc the crime which was attempted, he said, and if a person sclicited
marder, it should be a serious crime and it would be treated sc by
being graded as a {lass A felony. If an individual sclicited a
prostitute, this would be less serious and would be classified less
saeverely than murder under the motion made by Judge Burns.

Mr. Johnson asked if anyone on the subcommittee would consider
making conspiracy to commit bookmaking a higher crime in wview of the
fact that this activity ordinarily involved organized crime. Chairman
Yturri commented that it was graded as a Class C felony and in his
opinion that penalty was sufficient, Other members agreed with the
Chairman,

Vote was then taken on Judge Burns' motion to adopt the grading
system for inchocate crimes as set forth in section 1005 of the
Michigan Revised Criminal Code. Motion carried unanimously.

The meeting was adjourned at 10:15 p.m.

Respectfully submitted,

Mildred E. Carpenter, Clerk
Criminal Law Revision Commission



