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The meeting was called to order at 9:45 a.m. by the Chairman,
Senator Anthony Yturri, in Rooms 4425, State Agriculture Building,

Salem.

Chairman Yturri explained that five new Commission members had
been appointed on Friday, January 17, and that while esch new member
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had been advised of the meeving scheduled for January 18, some of

thelr plane weresuch that it was impossible for some of them to come.
He introduced Representative Frost, a lawyer from Hillsboro, who was
present and advised that Representative Carson, also a lawyer, would

bDe delayed due to a previously echeduled speaking engagement in
Corvallis.

Chalrmsn Yturri explained that Representative Harlan had been
the chairman of subcommittse No. 3 which bad considered the drafts
on Respounsibility and as he was no longer in the Legislature that, by
reason of the terms of the statute, he no longer gqualified for member-
ship on the Commission. Since Judge Burns was next in line on that
particular subcommittee, Chairmen Yturri asked him to take over the
discussion leadership on P.D. #4, Responsibility.

Judge Burns welcomed four representatives in the field of
psychiatry from Portland—-Dr. Gerhard Hengen, Dr. John Butler, Dr. Rogers
smith and Dr. Daniel Voiss—-who had been invited to attend the Com-
mission ‘meeting. BSince Professor Flatt was the reporter for the draft
on Responsibility, Judge Burns asked him to start the discussion snd
to go through the draft section by section.

Section 1. Mental disease or defect excluding responsibility.

Frofessor Platt commented that one of the problems facing the
Commission was the one with the word "responsibility," because it
had various meanings--legal ss well as general. There is the problem,
then, he said, of communications between two bhelping professions, the
legal and the psychiatric.

Professor Platt noted the subcommittee's views in respect to the
first section of the draft. The section set out the so—ecalled tests
for determining responsibility and was based entirely on the Model
Penal Code. It was the general consensus of the subcommittee, he
sald, to not view the actual test applied as the most srucial aspect
of that particular article. Professor Platt felt this was generally
recognized by those who had locked at the cases in Oregon and cases
e¢lsewhere with respect to the definition of "responsibility." A4lthoueh
The IM'Naghten rule applied in most states and has applied in Oregon
since the very oubset, he noted that it is not as an inflexible rule
as sometimes 1s gtereotyped. He observed that the psychiatrTists when
testifying have been allowed quite a free-ranging scope; most triazl
courts, generslly, take most relevant testimony from psychiatrists
with respect to determining the mental condition of the defendant.
Professor Platt stressed that he was not speaking in favor of M'Naghten
but was simply pointing out that the language is categorical oml 1tS
face and would seem to be very narrow, but that the rule had grown
over the last one hundred +twenty six years that it had been in
operstion.
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Professor Platt stated that he felt that the M'Naghten rule had,
in fact, outlived its usefulness. He pointed out that, 1n practice,
the strict, old concepts from M'Naghten are not being used and applied
and, therefore, it was time to turn to a more flexibly sbated Tule.
The rule chosen was the American Law Institute version, the Model
Penal Code formulation. Its advantages are at least two: one, it
does recognize the control test and allows nos only the testimony
of the expert witness with respect to the defendant's conbrol
mechanisms, but alse allows instructions to be given by the trial
court to the jury; secondly, the langusge is less categorical; it
speaks of "substantial capacity” of "appreciation of criminality,”
for exampie. Professor Platt felt the fule presented was the rile
of the future, that it is now gaining momentum in the TUnited States
and has been adopted in at least a half-dozen states in one variation
or anobher, largely =s in the proposed provision. This more flexible
rule has gained favor iz a number of jurisdictions while in contrast
the Durham tegt, which originated in 1954 in the Pigtrict of Columbia
Circult, has been presented in at least twenty—two Jurisdichions and
has been denied in 21l of them except in the Virgin Is=lands and Main
Juriasdictions.

Judge Burns felt that this was an appropriate place to listen

to the statements that Doctors Haugen, Butler, Smith and Voiss might
wish to make.

Dr. Butler stated that he was verygad to see setion taken to
redefine criminal responsibility as he had been quite concerned that
the rules as currently applied in the courts could be modified to
provide the possibility for psychistrists to make a more substantial
comtribution to the understanding of criminal responsibilities.

Ir. Butler felt that a pumber of guestions should be discussed by
the Commission: What happens when an individual is acquitted? What
happens when he goes to the State Hospital? How are presentence
investigations most appropriately conducted?

Dr. Voiss stated that his experience with testifying had been
during some ten years with the military, which was M'Waghten, while
concurrently he had done private practice working inm the state of
New Hampshire, which had no legal test of responsibility but something
similayr to Durham. His own feeling was that since the courts or the
law do not really define what a mental disease or defect iz, the
interpretation of this has been left up to the psychiatrist. Aside
from the issue of right or wrong, Dr. Voiss had never felt boo
constrained by M'Naghten yet he felt there was a lot in it that could
be clarified to open up the opportunity for free diffusion of information
about what is going on about a person who committed z particular offense.

Judge Burns asked Dr. Voiss if he had testified in the courts of
lew Hampshire, was told "Yes", then asked if his impression of the
latitude of the tsstimony there was any different under the New Hampshire
rale than under the M'Haghten rule,
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br. Voiss replied that he was in the hilitary and they quite
Tigidly adhered to McNaghten. He noted that he never would testify
with respect to right and wrong because he felt this was not a ~Judge—
ment that he could make. Aside from that, he felt the latitude was
the same. It seemed to him that in New Hampshire the Jury, as a
respreentative of the community, really defined what they would accept
a5 mental disease. Replylng to another guestion by Judge Burns,
Dr. Voiss stated he did not think the rule used would affect the
Jury werdict.

Senator Yturri asked Dr. Voiss if he thought Oregon should have
a more complete and full definition of mental disease snd defect in

1ts5 stabutes and, secondly, did Dr. Voiss think it was rossible to do
this?

Dr. Voiss replied that he did npot know if anyone had ever been
able o define mental disease or defect, except operationslly. It
eventually depends, he said, upon the consolidation of the views of
the particular twelve people on the jury; they represent the community.

Professor Platt noted that it was interesting to abserve that in
the Chicago Jury Study, when the control jury had submitted to +them
the same czse under the 'Naghten mile, under the Durham rule and
under no rule, simply whether or not they found the defendant sane,
Tthat the results were that there was no difference in the incident
of "Not guilty by reason of insanity" verdicts between M'Haghten and
Durham, but there were more verdicts of "Not gullty Wy Teason of
insanity” under the non-rule. The difference was noticeable anough
B0 be called a "major difference."

Dr. Butler asked if it were not true that there hag spparently
been some increase in findings of "Not guilty by reason of insanity"
in Washington, D. C. where the Durham rule has heen applied.

Professor Platt replied that the figures he had seen did not
show a substantial inecrease, but there had been some increase.

Mr. Thornton asked the doctors what they thought was wrong with
the definition under the present system in Oregon. Did they feel it
was nobk achleving Justice?

Dr. Smith stated that functionally we have smotten along quite
well under M'Naghten but he d4id feel that even without a vobte he
could speak for the OUregon District Branch of the American Paychiatric
Association in saying that a change is indicated. Durham, in his
opinion, was too loose, allowing the recidivist, chrenically anti-social
person, the pure character disorder, to be irresponsible. Dr. Smith
seid he had long thought the Model Penal Code would be an ideal
compromise, allowing more latitude than he felt now existed, Even
though mest judges give the psychiatrist a lot of latitude, he said
they still felt constricted under the rigid wording in the existing
code,
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Benator Burns noted that Dr. Voiss in his initial remarks had
said there was a lot in M'Waghten that could be clarified and asked
That he expand on this, advising where and how it should be clarified.

Dr. Voiss replied that as far as mental disease or defect were
concerned, as it is stated in M'Naghten, it is something that cannot
be clarified. The individual psychiatrist, he said, has to testify
according to what his conceptual framework is with respect to mental
disease or defect. Dr. Voisg stated that he did not think it was
appropriate for a psychistrist to testify as te whether a person knew
right from wrong. He did fwei i1t appropriate, however, for a psychi-.. -
atrist to testify as to what he felt was the motivation in the crime,
what kind of incapacity the individual had and all of the cireumstsnces
that come to bear upon the commission of the crime. The Judgement of
right or wrong, however, should be made by the court or by the jury.

Senator Yturri asked Dr. Voiss if during the course of an
examination, after the psychisfrist had had all of the gxposure to
the individual invelved that the psychiatrist desired, was it in most
cases possible for the psychiatrist to form the conclusion as to
whether or not that persen did know right from vrong? He noted thst
Dr. Voiss did not feel this was an appropriate conclusion, but he
wondered, apart from the appropriatness, if it were possible in most
cases for the psychiatrist to form that ultimate conclusion,

Dr. Voiss replied that in his opinion the function of the
psychiatriet was not to make that determination but rather to produce
in testimony all of the factors which were involved and then to
allow the jury to form that conclusion,

Professor Platt suggested this was an example of the difficulty
of understanding the language of M'Naghten——for instance, the word
‘wrong"--what exactly does it mean? In M'N hten, he said, no one
knew from the very cutset of the case if it meant moral Wrong or a
criminally defined statutory wrong. Professor Flatt felt that the
lodel Penal Code solved this ambiguity by using the word "criminality"
as scmebthing against which society has to defend itself and which it
has defined as a crime.

Dr. Haugen noted that there are very few persons who at the time
they commit a crime debate with themselves as to whether what they
are doing is right or wrong. The psychiatric examination given is
a medical examination to determine whether or not some condition
existed making him incapable of making this debermination. He stated
That for the past nineteen years be had been the pasychiatric consultant
for the State Parole Board and had also been involved in a number of
trials--both for the prosecution and for the defense. Dr. Haugen
explained that for the Parcle Board he saw persons who have committed
murder, robbery, or other crimes of violence, any sex crime or arson.
Of those that he saw, he felt in fully half of the cases that if he
were called To bestify for the individnal at his trisl under the
proposed rule he would have %o say thet in his opimion there existed
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& defect, of a substantial capacity, to conform their conduct according
to the requirements of the law {this would include those whose acts

were influenced by some extent by alcohol). He moted this rule would
exclude those who had planned an act and faken reasonsble precautlions
not to be caught and that in the Oregon penitentiary thers are a minor
mmber of these. Ir. Haugen said Oregon does not have organized crime.
There is not a great amount of criminality as a profession. He contended
that we have here mostly individuals with character personality defects
whiech might be characterized in that niainly they have more than ordinary
inability to say "Ne" to themselves when they are emotionally aroused,
strongly tempted. They are not socicpaths. The soeiopaths are =
definite minority in the Oregon penitentisry, he said. Dr. Haugen

felt there would be a great number of people in soclety who would
qualify under the definition of cne having = person=ality defect but

mosht are lucky and never run inte trouble with the law, particularly

1f they came from a rather good family. Dr. Hangen contended that a
psychiatrist could find evidence of a personality defect in the
defendant's handling of his daily 1ife which would show this tendency—-
Thig inability to say "Wo" to himself under certain conditions. He

said this was a personality defect--not soclopathic,

Senator Yturri asked if the acts or tendencies in the past would
have %o relate to the same kind of action as that with which he was
involved at the moment,

Dr. Haugen replied that they would not but there would be acts
which the psychiatrist could determine to be svidence of = rersonality
defect. Dr. Haugen commented thst Dr. John Evans, the first paychiatric
consultant to the State Parole Board, had brought %o his attention
the fact that there were a surprising number of individusis in the
penitentiary who had committed a crime during a depressed state.

Dr. Haugen felt thet perhaps 10% of the persons he exsmines would fall
into -this category. Very often, he said, the crimes committed in this
state are committed in such a way that the individual seems to invite
apprehension. He said these would also be ineluded in thoge cases he
felt would be considered to have a defect which would substantially
decrease thelr capascity te conform to the law.

Judge Burns azsked Dr. Haugen what the effect might be in actual
results in actusl cases if Oregon went to the ATT rule—-how meny more
"ot guilty by reason of insamity" verdicts would there be under that
rule as opposed to the present rule?

Br. Haugen did not feel he could answer this guesticn--a good deal
would depend, he thought, on how good the defendant's lawyer was, a

lot on the community, whether the sympathy was with the viebim or the
defendant.

Senator Yturri asked Judge Burns what difference it would make from
an evidentiary point of view whether Oregon had M'Naghten, the Model
Fenal Code formulation, the Durham or no test at ALl
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Judge Burns said he believed the rule in most Oregon courts
gensrally to be that an opinion guestion cannct be asked which is
framed in either ATT or Durham terms; when the ultimate question is
asked, it must be framed in M Naghten terms. Judge Burns' impression
was that short of this, it would net make a bit of difference ss to
the scope the psychiatrist has in his actual testimony. Judge Burns
was persuaded that 1t would make no difference in ultimate jury verdicts
although he admitted that he was basing this on a very few cases that

he had seen personsally and upon the Chicago Jury Experiments referred
to by Professcor Platt.

Mr. Spaulding stated that he tended to agree with Judge Burns.
HBe commented that he had always felt that the insanity plea was a
"peg to hang your hat on" when the defendant had no other defense.
The reason he had no other defense, he remarked, was that the law
prohibits the commit¢ing of the act and the insanity plea permits
Tthe jury to weigh the situation and determine what weént on, in their
minds, that really was criminaily wrong. He did not feel the rule

used was important; what was important was to get to the jury with the
defense.

Dr. Haugen asked why it wae proposed that this be a matter of
legislation instead of leaving it in the hands of the Supreme Court
as 1t had been heretofore.

Judge Burns replied that presently it is a matter of statute in
Cregon.

Professor Plabt added that it is part of the insanity defense
chapter, ORS 136.410. The statute, he commented, doesn't refer
directly to the M'Naghten formulstion but at the morbid propensity,
which means that specifically that section would prohibit a Model
Penal Code version because the MPC conbtainsg a control element and
the statute specifically prohibits that. Professor Platt stated that
the Bupreme Court has been asked by attorneys on a nuiber of occcasions
to establish a control test and that the Court has held this must
be done by the Legislature,

Judge Burns expressed the view that ultimately what the Commission
wanted was a rule which as far as possible would produce the result
of putting those who would respond best to correctiocnal treatment into
the correctional system and those who would respond best to mental
treatment into the mental health system. This, he felt, was what
was said when a defendant was acquitted by reason of insanity.

Mr. Spaulding asked if something were not wrong with nearly every-
one gullty of criminal conduct. Was not this the result of some
character defect? :

Dr. Heugen agreed that 90% of the time this would be true.
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Dr. Voiss stabed that voyeurism, for eXample, is practiecally
untreatable. He said that people usually come in after they have
been picked up but even those who come in because of anxiety over
pogsible trouble do not stay in treatment. The treatment of = neurcosig
with this particular type of symptomatic expression involves years
with the most skilled kind of therapist and it Just is not available
for more than a few people. 4s a rule, he said, the individual does
not stay under treatment. Dr. Voiss pointed out, then, that we are
confronted with someone who can't be changed by locking him up and who
cannot control this (this might, he said, even fit im under "irrestible

impulse”) and yet expresses a mode of adapting that society has sanctions
against. .

Dr. Haugen commented that he thought that the system of quarantine
would have to be accepted here. He felt this was an old, legitimate
system and persons such as those described above by Dr. Voiss would
simply have to be quarantined for the protection of society.

Br. Voiss sald that this was what was done in 1965 with the (ivil
Commitment Act for the sexuslly dangerous.

Senator Burns and Professor Platt questioned that someone guilty
of indecent exposure should be classed as sexually dangerous.

Judge Burns advised that he had had many talks with Sgt. O'Daniels
of the Multnomah County Sheriff's Office who dealt with the sex cases
and Sgt. O'Daniels was not persuaded that some defendsnts are as harm-
less as generally suggested by psychistriste. Judge Burns stated thatb
he was not persuaded as he had had a mumber of cases recently where
he had worked with those charged with indecent exposure and required
that as a condition of prebation they be treated at the county mental
health elinic and these people had graduated %o aggressive sexual
acts against others.

Me. Thornton stated that there is a secondary problem that is of
conslderable concern to the district attorneys and That is in the
area of the mentally i1l and that at the present time there are
Perhaps twenty-five to thirty inmates in the penitentiary who are
mentally diseased and who do belong in the State Hospital but there
is no facility there for receiving them. The same situation, he said,
cccurs at Falrview--there are sericusly disturbed and dangerous
mentally retarded in Fairview under very limited security who are
real ‘problems. This lack of facilities, Mr. Thornton contended,
obliges the State Hospital, many times, to release sericusly and
dangerously disturbed persons back into the community. The district
attorneys, he said, feel there should be some method for =z Judicial
hearing on the release of these people from the State Hospital. .
lMr. Thornton felt the Commission should give consideration to a provision
for a judicial determination prior to the release of persons back into
the community.
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Professor Platt agreed that this was one of the crucial probleme.
He referred to section 10 of the proposed draft which he hoped would
provide procedural safeguards.,

Senetor Burns pointed out that that particular propeosal in the
draft probably would not meet with the approval of the staff at the
hospital. He noted they had opposed such a proposal in a bill last
session, feeling the release to be a medical decigion or an administra-
tive decision which should be made by the staff. He acked the re-
action to such a judicial hearing requirement from the doctors present.

br. Smith referred %o section 1 and stated that he felt that such
changes as those embodied in that section certainly would provide
bin with more latitude in speaking about how the personality disease,
motivation of the patient, contTubuted to whatever crime he had
committed. He did not feel, however, that it weuld give him as much
latitude as Dr. Hangen felt it would give him. Dr. Snith said that
in his own case he would have to be able 4o make = diagnosis that
would conform to the International Classification of the Disease No. 8
from the World Health Organization which is what he functioned under.
This would exclude for him, Dr. Smith continued, the personality
disorders, for the most part. The proposed changes, however, would

give him more of an opportunity to communicate his thoughts about a
patient to the Jjury.

Replying to Judge Burns, Dr. Smith did net think the proposed
changes would result in much change in the number of pleas made be-
canse he felt the defendant probably would not elect to take this
defense. If the defendant just teck his chances, he remarked, he
would get a definife sentence but if he were judged insane, he might
be locked up the rest of his life.

Judge Burns admitted that this was a point that had previously
been brought up but that his own inguiry among those who do most of
the defense work now indicated, almost without exception, that the
possibility of a long-tern commitment in the State Hospital hardly
ever even entered infto the decision of whether or not %o use the
insenity defense. He asked Dr. Smith if he thought the ATT zule
would get more people into the State Hospital who ought to be there
and who are now going to the correctional institutions.

Dr, Smith answered in the affirmative.

Dr. Voiss expressed disagreement with Dr. Smith in regard to the
quesbion of the use of diagnosis and diagnostic nomenclature which
he felt was meaningless, In his opinion %o call someone schlzophrenic
really d1d not say anything. Dr. Voiss thought that the psychiatrist
in his testimony could give an idea of some of the strengths of the
individual and his ability to adapt and look at the erime in an
adeptational framework--what it meant in terms of the individusl and
the community and environment and the defendant's way of dealing with
vwhat was going on inside of him as well as what he was confronted
with outside. Dr. Voiss contended that if we would begin to think
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in this way, perhaps we could get awsy somewhat from the old bug-a-boo
of "mental defect” and "disease” etc. This, he said, is what is

being talked about--how is soclety going to prokect itself; how is
society going to separate between the "mentally 111" and the "criminal?”
An insoluble dilemma seems to arise, he said, when the attempt is made
to separate these. Dr. Volss repeated that he felt discussicn of a
"diagnosis" meaningless in trying to give amy idea of the 1liklihood

of events being repeated or of the adaptive capacities of the individual
or his culpability.

Judge Burns asked Dr. Bubler if he felt more pecple would be
acquitted by reason of insanity if Oregon adopted the ATI rule.

Dr. Butler agreed with Dr. Haugen's statement that more often
psychiatrists would be able to say that the individual was not
Tesponsible. Whether that would result in turning more of the juries
to making the final agreement, he could not determine.

Dr. Butler stated that one of the things that lead him to decide
to try to testify in insanity as a defense was the feeling that the
individual was treatable. If by response to pachotherapy, by response
to hospitalization, the defendsnt's behavior could be modified by
treatment, he would he much more likely to tTy to implement the
defense of insanity. If he evaluated the individual in such a way
as to feel that he would not respond to psychiatric treatment,

Dr. Butler said he would be much less inclined. He felt this was

semething all psychiatrists have as somewhat of a determinant in their
decisions.

Senator Yturri commented that if the individual would not be
susceptible to treatment and the psychiatrist had no further interest
in him, then insanity would not prevail and then there might be an

individual going to the penitentiary who quite clearly should not be
there.

Dr. Swith said he would disagree on the matter of treatability
because, in common with genersl medicine, the psychiastrist has quite
a few people who are not treatable bubt whose diagnaosis clearly, even
under M'Naghten would exclude them from responsibility--organically
demaged individuals, mental defects, and some of the chroniec, long-
standing psychotics.

- Dr. Haugen called attention to the remarks made about those
mentally 111 being in the penitentisry. He noted that he had probably
seen all of them and in his opinion those who are there are not trest-—
avle, He could see no advantage in their being in the State Hospital
and felt, personally, if he were going to be incarcerated for o number
of years, he would mich prefer being in the penitentiary than in the

tate Hospital. At present, with the limited abilities to do some-
thing about so many of the things, he did not feel where the individual
was guarantined was too important.
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Judge Burns asked if these individuals get treatment in the
State Hospital now when they are sent there after they are found
"Not guilty by reason of insanity."

Dr. Haugen replied that a good many of those sent to the Hospital -
had used the plea of temporary insanity and that in some cases sending
some of these persons to the Hospital is a littie 8llly because they
are no longer that way.

ITr. Palllette advised that Dr. Treleaven had testified before the
subcommlittee advising that so far as persons involved in s crime are
concerned, most of those they have at the State Hospital have been
adjudged unsble to stand trial becaouse they could not understand the
nature of the charge or were unable to assist in their defense,

Judge Burns added that Dr. Trelesven indicated that most of
those sent there after a not suilty verdict are out inside of six
months or so.

Senator Burns sdvised that the Ways and iMeans Committee had
visited the Shate Hospital during the week and noted that Section 28
was being remcdeled (or what used to be Section %8) =nd that an
additional 30 beds were being put in the naximum security because of
the tremendous press that they have had on the State Hospital from
the correctional institutions under the institutional transfer DPTOETam.
Senator Burns remarked that Dr. Haugen seemed to be gaylng that it
does not do much good to send the individual to the Hospital snd if
this were followed through, then by adopting section 1 of the Droposed
draft which might make it easier for acquittals because of insanity,
more people might then be sent to the Sfate Hospital. He wondered
1{ perhaps the problem were being compounded instead of being remedied.

Dr. Haugen agreed that the problem exists because psychiatrists
G0 not yet have sufficient skills and knowledge o do a great deal
with any large number of persons who get into trouble with the law,
whether at the penitentiary or the State Hospital.

Senator Yturri asked Dr. Haugen the difference between the
treatment an individual would receive at the State Hospital and the
penitentiary, not those at the Hospital awaiting trial, but the person
found not guilty by reacn of insanity.

Dr. Haugen replied that a psychiatric consultant, perhaps two,
from the State Hospital goes over to the penitentiary for a few hours
a week, They see primarily cases referred to them by the administration
or by the medical department. The psychiatrist may transfer the inmate
to the State Hospital for treatment if this seems warranted. When
the person is considered to be sufficiently improved, he will be
transferred again back to the pemitentiary. At other times, a drug
may be prescribed to treat the prisoner and he may remain at the
penitentiary. Dr. Haugen gaid he had no criticism of the trestment
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given those in the penitentiary. He felt that whenever someone might
be benefited by treatment at the Hospital, there was no hesitancy in
transferring him., He stated that Dr. Suckow, who was in charge of
this type of thing, was very interested in doing everything he could
for these people.

Section 10, Acquittal by reascn of mental disease or defect gxeluding
responsibility: release or comm?tment: petition for dischargs,

Judge Burns was of the opinion that in the discussion of section 1,
section 10, which provides for what happens to those found "Not guilty
by reason of inganity," should alsc be considered. He asked Professor
Platt to cutline the details of section 10.

Professor Platt said that assuming the verdict was "Not guilty
by reason of insanity," the court under procedures fournd in the
draft and now existing according to statutes, finds that notb only is
the person suffering from mental disease or defect bubt is also danger..
ous and ought to be committed and does so, that the individual
would then find himself in the State Hospltal and the question then
would be how he would get out, when and 1f it were appropriate for
him to get out. OCurrently, there is no statutory provision covering
this and by practice the superintendent of the Oregon State Hospital
has made these decisions.

BSection 10 would change this practice and would have this
affect: When the jury finds the individual "Not guilty by reason
of insanity,” the judge may releasse him under supervised custody
back into the community or if the judge feels the individual to be
dangerous, he might commit him to the Oregon State Hospital., There
1s in the section a fixed period of five years, so that the maximum
period for holding a person in the Hospital or for holding a person
on supervised release in the community would be five years. A4t this
point, Professcor Platt conbinued, if nothing had occurred in the
interim to lead to his discharge, the individual under section 10
vould be entitled to an automatic hearing as %o whether or not he
should be retained in the custody ol the Hospital. Here, he noted,
is where the problem of the dangerous offender is dealt with. If a
dangerous individual, say a rapist, were sentenced to the penitentiary
for ten years, at the end of that period he must be released. If at
the cutset, however, he yere found "Not guilty by reason of inssnity"
and were committed to the Oregon State Hospital, at the end of a five
yeéar period if the individual had not been helped (found not treatable),
the court may leave bhim in the S3tate Hospital. In this kind of an
extreme cagse, it would be possible for a man to remain his entire life
in the Hospital.

Professor Platt pointed out thaet section 10 also had another
Furpose——to release those who ought not to be in the State Hospital
but who may, nevertheless, still qualify under the legal concept of
mental disease or defect of being mentally diseased or defective.
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The petty thief or check casher might qualify under this description——
oneé who is not a physical threat to himself or society. In this case,
the superintendent would certify to the court again, the court mekes
the vltimate decision as to whether or not the Individual shovld be
released, although he still may be mentally diseased or defective.
The big difference, Professor Platt stressed, was thet the court was
making the ultimate decision. He stated that the subcommittes had
discussed this at some lengbth. He slso noted that at the outset of
the procedure the decision made was a legal one, not a medical one.
Professor Platt remarked that this might not be the proper methed but
bistorically this was the way our society had functioned. Since the
community had expressed itself through the judge and jury in putting
the individual into the State Hospital, it was the determination of
the subcommittee and, Professor Platt thought, of most legal scholars
and authorities, that the ultimate decision of dlscharge back to
society ought teo rest with the courts. Professor Platt thought,
frenkly, that this probably showsd-the animosity underlying law and
psychiatry-~too many times psychiatrists arve viewed as being overly
permissive. This ig the basic conflict between the legal view and
the medical view, he said. The enlightened judge, the subcommittes
felt, would best express the views of society which placed the
defendant in the Hospital. He added that this outline of section 10
was very sketehy, that it alsc contained many detailed procedures for

filing of notice and for burden of proof allocations at different
stages.

Dr. Volss asked if there were any provisions to allow examinstion
of the individual by another person or if the release would depend
upon what the state psychiatrist determined.

Professor Platt gave the following example: Assume that the
individual were committed to the State Hospital (he also noted there
was & provision for a 90-day minimum stay) and at the end of the
90-day period the superintendent of the Hospital and the doctors no
longer believed the man dangerous and, perhaps, not even mentaily
defective or diseased anymore, the court would be advised of this
and at that point the state if it wished to object, must have the
burden of preoof itself in keeping that persen in the Hospital.
Professor Platt felt this to be very important, because if the burden
of prooi were left on the defendant, as it is in the first instance
to prove his own insanity, it is much more difficult., When the
superintendent and the doctors advocate release of the individual,
in that sense the state psychiatrists are the defendent's psychiatrists.
If the Hospital refuses release and if the inmate, under provisions
in the section, seeks releass, he would be entitled to his own
psychiatrist and would proceed much as on original trial would tn
decide the issue of dangerousness.

Judge Burns asked 1f the draft did not slso provide that at any
time during the five-year period, upon appropriate provisions, the
individual conld be released from custody to supervision and the
bruden of proof would remein with the defendent whenever the head
cf the State Hospital felt he was dangerocns.
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Professor Platt agreed that this was right,

Judge Burns expressed regret that none of the doctors from the
State Hospital had been able fo be present at the Commission meeting
since he felt that if the Commission were to tske action to approve
the basic action taken in section 10, the people at the State Hospital
would strongly oppose it. -

Senator Burns agreed but felt it was an extracrdinarily good
section. He indicated that & quesbtion that had glways been in his
mind was one in respect to "egual protection,” whether or not it might
be argued that there would be a denizl of ggqual protection under the
law, referving specifically to incarcerstion after acquittal, the
whole review of the case,

Mr. Paillette pointed out that the individual was not committed
for five years under the provisions of the section.

Professor Platt also pointed out that the five-year period was
not a sentence; it was, rather, a built-in protective device, so that
the defendant would be assured of periodic reviews on the basis of
his own petition or automaticslly at the end of five years. The
burden of keeping track of this five-year pericd and of informing the
court thirty days sghead of time as to when this Five-year period of
retention in the hospital expired is placed on the State Hospital.

Judge Burne noted that this was clearly a change from the present
situation and asked the doctors present to comment on section 10 and
on the broad scheme contemplated,

Dr. Butler also expressed regret that no representative from
the State Hospital was present because he suspected that the provisions
being discussed would require substautial changes in the record keeping
and practices—-particulariy having to get approval from the eourt to
discharge a person.

Judge Burns asked Dr. Butler if he thought the court should make
this determination.

Dr. Butler replied that he thought the court would be more attuned
with community attitudes and that the court could sppropriately take
such a role. How well it would work, he, of course, could not predict,

Dr. Voiss tended to agree with Dr. Butler. He felt it was a
furction of the community as represented by the court to make a
determination about this kind of matter. He thought thers might be
problems of administration as far as the hospital was concerned but
felt this might be a matter for the Legislature to determine--regarding
budget or some other way te handle the procedural problems arising.
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Dr. Smith agreed that this should be the court's decision apd
also felt it would impose more work upon the State Hospital. Dr. Snith
thought that one tangential point might come up, citing a case which
came up in the District of Columbia where & young individual was
found not guilty by virtue of a schizophrenic process procedure and
was sent to 5t. Elizabeth Hospital for Gtreatment. The parents felt
he was not getting treatment and they went back to court and obtained
his release on this basis. Dr. Smith pointed out, then, that the
state camnot provide just custodisl placement for these people. If
they are, indeed, ill, then they are entitled to whatever treatment
15 available; if none is available, that is a different matter, he said,

Professor Platt was familiar with the case cited and felt it
vias a proper decision. If an individuzl sent to a hospital 4id not
receive treatment, Profeésson Flatt said he felt_they.should be._released;
they would not be getting equal protection of the law; they would
not be getting what the system put them there for. This could be
rarsed, he sald, either under the petition in section 10 or under
hsbeas coxrpus. It would be proper, Professor Platht contended, to
release such a person, even thoush he might be dangercus, since 1t
would then be the system that would be bresking down, not the individual,
who ought not to ‘bear the burden,

Dr. Voiss asked if "treatment" was defined in the case cited.
Professor Platt replied that it had not been defined.

Dr. Butler commented on s pervious statement made by Dr. Hangen
to the effect that some of the people who have mental illnesses were
better off in the penitentiary then in the State Hospital and wondered
if it were in error to direct people who might not respond to treat-
ment to mental hospitals when they would be more appropriately dealt
with, even in terms of wocational rehabilitation, in the penitentiary.

Dr. Haugen replied that the State Hospital would furnish workshops,
etc., in time, with funds, but agreed that they do not have the
vocational facilities now. He also stated that he felt the section
should be adopted whether or not the Tule regarding responsibility
were changed. Dr. Haugen thought that if he were a superintendent
at the Stabe Hospital, he would prefer to have the matter decided in
this manner. The superintendent of a large hospital, he said, camot
personally acquaint himself with all the details of esach case and
has %o go on steff recommendation. This would give the responsibility
to the judge. Dr. Haugen felt the matter of release if an inmate were
not receiving treatment was somewhat ridiculous because of the fact
Ehat medicine is limited--some things are not presently treatable,

He did not feel that soclety could be blamed for the present state
of ignorance. :
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Section 2. Partial Tesponsibility due to impaired mental condition.

Judge Burns asked Professor Platt to briefly outline section 2
of the proposed draft.

Mr. Thornton asked if the subcommittee had given any consideration
to the split hearing procedures of Califorris and %o the proposal of
the court sppointing psychisbrists to get avay from the competing
psychiatrist situation.

Professor Platt answered in the affirmative to both questions.
The subcommittee examined the bifurcated trizl system of (alifornia
and The few other states which have it and read articles writken
about the system. Most writers, Professor Platt stated, concluded
it was ineffective, causing longer, more complicated trials and
ultimately settled the problem no better than the single trial. The
Trend throughout the United States, FProfessor Platt continued, seemed
to be away from bifurcated trials; some states years ago went to them
and have since gone back Lo the single trial. He noted that one of
the reasens for the subcommittee decision was the section dealing
with partial responsibility--section 2.

Professor Platt cutlines section 2 by saying that it covered the
condition where the defendant would not qualify as being mentally
diseased or defective, =0 as to gualify for a complete defense of
insanity. If, for example, the defendant were being tried for murder
in the first degree, he would not enter a plea of insanity but
instead would introduce evidence by experts to show that because of
& mental disease or defect he was unable to form the Necessary pre-
meditation or intent required by the law, the mens rea, for the
crime charged. The defendant would not he saying he was not guilty
of something else--he would be saying, in effect, that he ocught not
o be convicted of, say, the murder in the first degree charge, but
perhaps ought %o be convicted of a lesser included offense., This
would apply to any crime that is lezaelly defined with an element of
knowledge or purpose. It would not spply in the situation of inmboxi—
catlion--there will be, Professor Platt said, a separabe section on
intoxication in the new Oregon code and noted it is treated sepaTately
in the lModel Penal Code. The proposed draft, he said, makes it
relevant that the evidence be brought in to show a lesser mens rea
or that the defendant is incapable of the mens rea charged. The
bresent status in Oregon of this particular Tuld is undetermined in
the sense that the Oregon Supreme Court has never been asked directly
to rule on the subject. He noted that the subcommittee's observation
was that in practice in the Oregon courts that partial responsibility
does exist as a mabber of fact and that evidence of psychiatrists
15 generally allowed in this type of situabion. Professor Platt was
of the opinion that the subcommittee agreed that the proposal was a
Justifisble and useful provision in that it attempts to mske the
definition of crime more responsive to the culpability of the individual
defendant. The stress, he continued, is on subjectivity rather then

on the ¢ld objective rule that the man intends all the consequences
of his act,
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Professor Platt admitted that there was a problem which had
been recognized in the draft--it would be possible for a defendant
to be so convincing with his psychiatric testimony that the jury would
acquit hiw of any crime, The subcommittee was concerned about such
an event and provided in section 8 that the trial judge himself could
act as the civil committing sgent, instituting the procesditips on the
basis of the evidence presented so that it need not go into %he probate
court system presently existing under chapter 426.

Professor Platt returned to the question of the bifurcated trial
system and related that California's problem had been that when
endeavoring to try a defendsnt for his guilt on the act, it is
impossible to determine his guilt unless his culpability is examined.
In a sense, Professor Platt maintained, it is impossible to separate
the defendant's guilt, the mens rea, from the act. In addition, he
continued, with the partisl responsibility doctrine which is in
effect in Californis and, practically speaking, in Oregon, the same
question wonld be litigated even in a bifurcafed trial system on the
guestion of partial respomsibility. With insenity taken out the count
still must hear, on the guestion of the act, whether the defendant
did the act as charged, whether he had the mens rea capable of that
particular charged act. The resuvlt, Professor Platt continued, is
that the testimony is duplicated from one trial +to the other and
Califormia's experience has been that the complications have not
been solved by splitting the trial.

Frofessoxr Platt referred to the comments regarding the impartial
witness which were taken from Goldstein's summation in The Insanibty
Defense of the crifticism of the so-called impartial expert System.

He cutlined the criticiem briefly by ssying that the systen placed
too much creditability on one psychiatrist because he was the court's
psychiatrist and the defendant was prejudiced bhecause the jury tended
to feel that because the judge appointed the psychiastrist, he must

be right and tended to believe. hin. Professor Flatt noted that

this is not always so, that psychiatrists legitimately and validly
differ about an individusl case, This, he said, was one reason why
Oregon has not adopted end why the subcommittee agreed to stay away
from that system.

Ir. Hauwgen noted that in the past psychiatrists had presented a
bill to the legislature to embody the impartial, expert witness
system but 1t was on the ba:zis that if both the prosecution and the
defense agreed on mne psychiatrist, there could be just one but, if
not, then the judge was te sppoint one, the prosecubtion one and the
defense one. The panel resulting would then get away from the problem
of depending too much on tre¢ basis of one expert's testimony. Replying
to Benator Yturri, Dr, Haugen said the panel could express one cpinion
0T several when giving testimony.
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Professor Platt pointed out that another problem was cne of
cross examination--in effect the court is being cross examined and
this does not work very well. ZEven on a panel basis, he felt the
criticism could be raised that there was too much credibility, of
closeness to the bench itself, to be allowed in an adversary systen.

Judge Burns asked if there were other comments on partisl
responsibility.

Dr. Smith understood that the partial responsibility section did
not include cases of intoxication and Professor Platt agreed that this
was correct. Dr. Smith felt that there was omne type of intoxication
that was diagnostically classified as pathological intoxication that
might fit betfer in this section than in another, This, he said,
was essentlally a psychotic reaction of a very brief durastion caused
by hypersensitivity to aleohol and accompanied uswally by vioclent
behavior and always with a total organic type of amnesia or blacking
out of memory for the acts.

Frofessor Platt replied that the section on intexicabion hss not
yet been the study of any of the subcommittees but that it has been
in the back of the mind of subcommittes No. 5. The Model Penal Code,
he continued, treats exactly the problem raised ‘by Dr. Smith by
defining pathological intoxication and keeping it in the intoxication
section. The effect, he said, is the same as under the insanity test,
when pathological intoxication is proved, as defined in the section,
it is a complete defense.

Dr. Haugen suggested that the section on slcohol be so worded
as o include a few other things because there are already persons
pleading not guilty on the basis they were under the effects of
amphetamines, LSD, barbiturates, and various things like these. He
noted these were taken veluntarily and it would seem ko him that the
same should apply to these as applies to alcohol and that the section
should be worded to include these.

Judge Burns expected that if the partial responsibility rule
were enacted that the major use of it would be in burglary and
other "specific intent crimes" where the responsibility would be
diminished because of either alcohol or narcotics. With the current
rige in narcotie use he felt that probably quite a bit of use would
be sought to be made of it.

FProfessor Platt remarked that the basic difference was that the
use of alcohol or narcotics is not generally recognized as a disgease
and therefore does not qualify under the mental disease or defect
aspect of partial responsibility as a doctrine. That is why, he
said, it is treated separately. He also noted the MPC section is
not limited to alcohol and was hopeful that the Oregon section would
not be limited ‘o alcohol. He steted thet intoxdcation is defined in
the MPC as the intreduction of substances into the beody.



Page 19 :
Criminal Taw Revision Commission
Minutes, Jdammary 18, 1969

Dr. Hangen referred to his previocus statement regarding crimes
committed by persons in depressed mental states and said he would think
such acts would ceome under the partial responsibility sectiomn.

Senator Burns noted that the use of alcohol is net illegal if
a person is twenty-one or over but there are laws against the use of
drugs. He wondered if it would still fit into partial responsibility
1f someone were on drugs (heroin, for instance, which is a felony):
if this would still be exculpating in some way, even partially? Ia
other words, would the commission of a crime be exculpating in some
way for the commission of another crime?

Professor Platt asked if the use of a drug was & crime.

Ifr. Spaulding replied that possession of drugs was. In answer
to Senator Burns, Mr. Spaulding commented that it seemed to him that
The question was the forming of an intent, in mens rea it doesn't
natver whether the mental condition was avrived at Iegally or illegally.

Senator Burns called attentiom to the felony-murder rule and
said, assuming that the defendant wers charged with first degree murder
and wanted to exculpate it because he was under the influcence of
drugs at the time he committed the crime, would or would not the felony-
mirder rule attach if it could be shown that he committed a felony by
being under the influence of drugs at the time he committed the
mirder?

Professor Platt replied that the only case there was in Oregon

cn' thig was the Jensen cese where the defendant made thet exach

fment. The court observed that the partial responsibility doctrine
di§ not apply in this case--he must make his argument to the crime
that underiaid the felony-murder. This was the closest, Professor
Platt stated, that the Court has come to making a decision but it
was a negabive decision and certainly did not say that partial
responsibility does not apply in Oregon; it said it was misapplied
by the defendant in thabt case.

Senator Burns noted that Professor Platt had been talking about
partial responsibility atbached in the speecific intent crimes like
burglary. BSenator Burns said he could see the gpplicability of partial
responsibility in offenses like rape or murder, reducing it from first
or Second degre€.....

Profeassor Platt pointed out that it would not work in raps because
it is the old general intent crime and there is no element of purpose
by definition in the crime of rape, it can be committed recklessly.

Senator Burns asked what would be done with grand larceny; if
partial responsibility attached, would it be reduced Lo petty?

Mr. Paillette replied that it would not apply in that case; you
don't need a specific intent to commit grand larceny-—you need an
intent to permanently deprive but the value is not an element.
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_ Benator Yturri pointed out that where the lesaser inciuded offenss
158 also a specific intent crime there would not be the application.

Professor Platt amplified on this by stating that it could .not
be petty larceny, either, hecause the same intent would apply fto
petty larceny, so it would be a lesser crime--it would be assault and
battery, a trespass or something of that sort. Professor FPlatt also
noted that it would be possible that there would be no lesser included
offense, that the jury would have o acquit and in whiech case the

Judge faced with a person he sees as dangerous could proceed civilly
to commit him.

Senator Burns was of the cpinmion that it would not apply Lo
btaking and using, which, he said, ic one of the crimes most often
involving people suffering from some kind of a mental defect, because
it would not invelve a specifie intent.

Professor Platt agreed with this--unless it were done while the
defendant was drunk. Intoxication, he noted, is exactly like partial
responsibility; as a matber of fact, the partial responsibility
laws have stemmed directly from the intoxication concept. Intoxication,
he continued, reduces culpability %o a lesser included offense; so
they are very similar. One stems from what is recognized as g mental
disease or defect, partial responaibility, and intoxication stems from
that which is not now, at least, recognized in the law a& 2 mentsl
dlsease or defect.

Me. Paillette responded to an earlier question by Dr. Voiss re-
garding drugs and intoxication by pointing out that the Model Penal
Code affirmative defense would apply onty 1f the condition were not
self-induced or were pathological.

Professor Platt added that intoxication, even though self-induced,
could be a defense on the specifiec element aspect under responsibility,
wherever purpose or Xnowledge is an glement, but not on recklessness,
The law now stops there, he said, and the Model Penal Code stops there
too.

El

Judge Burns stated that the way he read the Model Penal Code,
that part did not materially differ from the present Oregon Law on
intoxication and Professor Platt agreed.

The Commission meeting recessed for lunch; the afternoon session
resumed at 1:30 p.m. '

Section 3. Burden of proof in defense excluding responsibility,

Judge Burns thanked Justice Sloan for the great amount of help
he had given the subcommittee and the Commission. He also intreduced
Mr. Williams, District Attorney from Columbia County, Mr. Blensly,
Digfriect Attorney from Yamhill County, and Mr. Bruce Rothman, rep-
resenting the Criminal Law Committee of the State Rar. Judge Burns
invited these gentlemen to participate in the Commission discussions
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whernever they desired. Judge Burns noted that section 2 of the
proposed draft was still undexr discussion but wondered if the question
of burden of proof should not also be worked into the disucssion be-
cause he felt it was also an inherent part of the problem and one
about which the subcommittes had mixed feelings.

Professor Platt related that the burden of proof had been touched
on fleetingly with respect to discharge decisions under section 10
but that the issue of burden of proof arises much earlier in that
vhen the defendant files notice that his defense will be mental disgease
or defect, the statute in Oregon now provides that the burden is on
the defendant to prove his insanity by a preponderance of tThe evidence.
The subcommittee, he continued, decided to leave the law as it now
is with respect to burden of proof. Trofesser Platt said he thought
this was the only areas in which he had any major dissent with The
subcomnittee. He indicated he hal set out the czse for shifting the
burden of proof on the question of sanity to the state rather than
leaving it where 1t now is,

Judge Burns pointed out that it was interesting fo note that
the Colorade Supreme Court had recently ruled that the Colorado
statute which impesed the burden of proef on the defendant in insanity
cases was unconstitutional, that 1t 1s a matter of due process. Just
recently, he continued, along the same line, the Eighth Clrcewit had
miled unconstitutional an Towa statute which impesed the burden of
proof on the defendant on alibi, again by preponderance of evidence.
Judge Burns felt the Commission members should be aware, while dis-
cussing section 3, of what he described as a growing trend toward
doing away with any burden on the defendant, on comstitubional grounds.

Benator Yturri referred to a U. S. Supreme Court decision made
a nuaber of years ago that he thought held to the contrary.

Professor Platt remarked that it had occurred in the early
18950's and had been a case which arose in Oregon, Leland v. Oregon,
and the United States Supreme Court had sald the states are left to
their own--it was not a case of due process and the state may choose
to put the burden where it feels the policy in the state best dictates.
At that time the burden in Oregon was beyond a reasonable doubt.
Despite that decision, Professor Platt felt that if the case arose
now in the Supreme Covprt, the opinicn would he different.

Professor Platt stated that when he had drafted the original
arficle, the language had read that the defense of insanity was an
affirmative defense so that under the definitions of the MPC the
defendant must raise the issue. If the defendant did not raise the
isgue of insanity, the state had the presumption of sanity and need
not introduce evidence at all. If the defendant raised some evidence
on the issue (the amount of evidence necessary would have been left
%o the courts of Oregon), the burden of proceeding and also the burden
of persussion would have shifted back Lo the state, beyond a reasonable

doubt. The subcommittee, Professor Platt reiated, did not agree with
him on this.
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Judge Burns indicated that the subcommittee's feeling was that
with the presumption of sanity and with the proper allocation of
the burdens in the case, it would =still be unwise to depart from the

traditional Oregon rule that the burden be imposed on the defendant
to prove his case.

Senator Yturri pointed out that Oregon has already relaxed from
the "beyond a reasonable doubt" te a "preponderance of the evidence"
and asked Judge Burns to amplify on this.

Judge Burns replied that essentially the burden on the defendant
is that he must prove insanity by a prepondersnce which is defined
a8 a greaber weight of +the evidence as opposed to beyond a reascnable
doubt, which is defined as proof to a moral certainty or proof that
wourd justlfy action in the most important of one's affairs. The
burden then, he contimed, is less on the defendant than the one on
the state as te the elements of the crime, ete.

Dr. Smith was of the opinion that this was more of a legal
question than it was a medical question. It would seem, he thought,
that if a defendant were to offer this defense, he would have expert
witnesses to back it up. Dr. Smith thought sanity could always be

proven, even in sn insane perscn, if you observed such a person in a
lucid moment.

Dr. Voiss agreed that it was very much a legal question but he
felt it was the function of the psychiatrist to say what he knows
about a person and whal wss going on at the time and the relationship
of the individusl to the offense and he could not see what a psychiatrist
could =dd to this type of question.

Judge Burns asked Mr, Williaws snd Mr. Blensly if they favorsd
leaving the burden on the defendant,

Mr. Williams replied in the affirmative because he Ffelt that
the state would ordinarily not have complete access to the defendant's
background, his associations. The defendant’s witnesces might not be
especilally persuasive, he said, but they would have access to back-
gound data to persuade a jury. The state would not have access %o
the same degree so that it could persuade an impartial mind that the
defendsant was sane, especislly if tie crime were a bizarre one. There
seems to be "unwritten law,” Mr. Willi=ams continued, that an individual
would not commit certain acts unless he were crazy.

Ifr. Blensly said that he would agree somewhat with Mr. Williams.
He felt the procedursl questions that would come about as a resuld
of something of this nature would bother him. He said that insamity
at the time of the commission o7 the crime was what was being dis-
cuszed and here he would defer 5> the doctors about the difficulty
of arriving at a decision in tha% light unless there was the
possibility of forcing the defen ant te disclose to the psychiatrist
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information which he might have which would be involwved in the question
of what he did or did not do as far ss the act committed was concernc. .
In having a single trial, he commented, the issue of insanity is

teing Gried as well as the issue of whether or not the defendant
comuitted the act. If the state would have the burden of Proving
santty and yet does not have the concurrent ability to discuss the
matter with the defendant, it seemed to him that the just and right
answer was not being arrvived st. It seemed to him that it would be
much harder to come up with the right answer by putting the burden on
the state.

Mr. Spaulding asked if the burden of proof were shifted to the
state if it would still be reguired that the defendant give notice
to the state that the defendant intended to rely on insanity as a
defense.

Professor Platt replied that the notice reguirement would be
revained. Professor Platt related that in Oregon, Shepard v. Bowe
decided that the state psychiatrist may not ask a defendent he ig
examining in behalf of the state any questions relating to the criminal
act itself. That is now protected by the fifth smendment in this
state. He asked the psychiatrists present that if they were appointed
by the state, if they could find other ways to arrive at a legitimate
conclusicon as to the mental condition of that defendant at the tinme
of the commission of the act without asking gbout the act itself.

Dr. Voiss replied that he would not undertake the job--he would
not undertake the exsmination of anyone with those kind of proseriptions.
He would not be satisfied with his conclustions if he were prohibited
from discussing the actions surrounding the crime itself--if he did
not have control of the examination and how it was to be conducted.

Dr. Smith noted that from section ? he had jotted down the
wording "the defendant when being exsmined by the state psychiatrist
shall not be required %o answer questions concerning his conduct ab
the time...." and he noted that this information might be qui e
essentlial to constructing the present illness or evaluating the
patient’s mental status at the time the act was commitited, Also,
regarding the defendant’'s right to have an attorney and/or a
peychiatrist present at the examination, Dr. Smith felt this generally
would be a great interference. He would not say that in either of
the instances that the examination could not be done, but, ideally,
the psychiatrist would rather conduct it on his own terms, in his
own environment and in his own way. Replying to Judge Burns, Dr. Smith
stated that not being able to ask the defendant zbout the act itself
would diminish his confidence in his conclusions.

Dr. Butler agreed that these proscriptions would diminish his
confidence in his conclusions. He felt it necessary to obtain
details about the act in order to e¢valuvate what might be behind the
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act itself. Replying to a guestion from Judge Burns, Dr. Butler

felt it would be all right to have another psychiatrist or an attorney
present during an examination if they would honor the psyehiabrist's
desires as to verbal or non-verbal participation in the examination
proceedings,

Representative Carson was now present. Senator Tturri presented
him a5 a new member of the Commission.

Judge Burns asked Mr. Hothman if he had any comments on the
question of whether the burden of proof in insenity cases be on the
defendant or on the state.

Mr., Rothman was of the opinion that the burden should remain
ont the defendant because it prevented spurious insanity defenses.
Generally, he said, these matters do not come up in Multnomah Cownby
unless there is5 an indigent defendant or a bizarre crime where an
evaluatlion is made. The purposes for which an evalustion is made
under present 1llaw, Mr. Rothman continued, are quite limited. As it
presently works in Multnomash County, when an evaluation is made the
report automatically goes to the district atborney's office which
cbviates any secret non-disclosure of evidence. Tf there is a private
evaluation made, it is a ‘different circumstance; the problem in that
regard, the problem generally within the law, is the ares of discovery
which is a vast problem.

Professor Platt directed a question to the district attorneys
asking them how they disproved evidence of insanity presented by a
defendent if the courft psychiatrists could no longer ask the defendant
about the c¢rime. How would they get around this problem. lMr. Williams
and Mr. Blensly replied that they had not had this experience as yet.

Professor Platt pointed out that the state would be handicapped
in not knowing about the defendant, whereas before Shepard v. Bowe
1.2y had the right to ask the defendant about the crime Ho counter
e defendant's wridence. He asked the district atbtorneys if they

oaw this as a problemn,

Mr. Williams felt the problem was minimized to a cerbain extent
because he felt that by the time the defendant was dbrought to trial
the state would have facts that would indicate the defendsnt was

guilty.

Dr. ¥oiss asked i1f the assumption, then, would he that the person
who would inveoke this would be guilty because otherwise he could hot
refuse to talk aboub an offense he did not commit,

Mr. Williams replied that this would not be correct becanse there
is but one trial and bhoth issues would be tried at that trial.
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Professor Platt commented that he d4id not see the problem as one
of ineanity; it was one of basic innocence or guilt and he viewed the
problen as a constitutional one and it disturbed him that the burden
had been placed, in this case, on the defendant.

Professor Platt agreed with Senator Burns that just because the
instances were rare in Oregon statutes, that it would be wrong to
aszume it was not right to place the burden of proof on the
defendamt. Replying to Benator Yturri, Professor Plebt noted that
the states were split on this matter, it was about half and half, but
he felt the ftrend was away, by cholice, not legal necessity.

Mr. Spaulding stated that it seemed to him that the presumption
of sanity should carry the state's case on that issue until there
had been =ome evidence to the contrary but it did not make sense to
him to reguire the state to prove sanity by carrying the burden.

Senator Burns agreed; he thought the defendant would be in the
best position to go forward with evidence of insanity. He thought
the rule requiring proof by the defendant by a preponderance of
evidence was equitable and workable. He conld see nothing wrong with
Placing the burden on the defendant, practically or philosophically.

Representative Frost thought the two opposing views were good
and said fthat he felt the strong avgument in faver of requiring the
defendant to do something of this kind was the fact that he would be
the one in possession of the facte. 4 disclosure to the state cannot
be forced and he felt it would then be unfair to shift the burden
to the state. He felt, also, that it would be easy to explain this
to a juxry and to make them understand.

Section 4. Nobice reguired in defense excluding responsibility.

Judge Burns asked Professor Platt te oubline the gquestion of
notice.

Professor Platt 4did not recall asnything in the section that was
substantially different from existing practice. When = defendant
plans to use insanity as a defense, present statutes require that
he enter a written notice o this effect at the time he enters his
plea. If the defendant does not give notice at that time, present
statutes allow him to give notice later for good cause shown oT
evidence may be admitted at the trial for good cause shown. That
policy, he continued, is pretty well continued under the proposed
statute with somewhat more enonomical language. The difference would
be, Professor Platt said, the existence in the article of the
partial responsibility defense and the subcommittee decided to regquire
notice to the state when the defendant intended to raise partial
responsibility. There was an alternative question here, Professor
Platt noted-—one where the defendant intended to bring in an expert
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witness and another situation existed where he would depend oo any
testimony other than expert. The subcommittee decided that where the
defendant depended on lay testimony only, or his own testinony only.
notice to the state need not be given. Where the defendant intendea
to use expert witnesses, he pust give notice in the same manner as
required if he were to plead inganity as a defense,

Professor Flatt related that Frank Knight, District Attorney,
Benton County, served on the subcommittee and had responded in behalf
of the district attorneys and had indicated he would not be surprised
or disadvantaged by lay testimony in this regard. Mr. Knight sub-
scribed, Professor Platt said, %o the ultimate notice provision
adopted by the subcommittee.

Justice Sloan drew attention to the wording in section § stating
that the defendant may not introduce expert testimony regarding parti--
responsibility "unless he has complied with the provisions of section
6..." and noted that section 6 read, "A defendant who is required
undex sections 4 or 5 of the Article to give notice....." Justice Sloan

~aid that he did not read sections 4 or 5 as reguiring the defendant
to give notice.

Professor Platt replied that this was not his intent nor that
of The subcommittee and if this had hsppened, the language ocught to
be clarified.

Judge Burns felt this was a drafting problem and asked if what
Justice Bloan were suggesting was that sections 4 and S should read,
“Unless you have given notice in accordance....." dJustice Sloan felt
this would take care of the problem.

Secticn 11. Menbel disease or defect excluding fitness to proceed,

Senator Yburrl suggested the Commission consider.sécfinn 11 of
the draft next and invite the comments of the doctors sc that if
they so desired, the doctors might be free to leave the meeting.

Professor Flatt remarked that the section pretty well touched
- what is exisbting law again, with perhaps some specificity that
18 not now in the law with respeet to sub-paragraphs (1), (2), (3),
and (4) and they were there only to meke clear the kinds of issues
that ought to be in the wind of the psychiatrist when he is talking
to the person who is being examined.

Senator Yturri felt that the sub-paragrephs were exclusive
and he wondered if the psychiatrists felt anything should be added,
changed or deleted,

Judge Burns asked if a psychietrist could upon examingtion rearv
A conclusion with reasonsble assurance in hig mind that someone whe
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failed to qualify under the listed sub-paragraphs in the section ought
not o be forced to trial. Judge Burns related that it was the intent

of the subcommittee to give a broad scope to the examiner who essentially
makes the decision now.

Dr. Voiss felt the draft was quite clear and said these were
the questions that he asked himself and included everything needed

o make a reasonsble decision as to whether an individual should proceed
with a trial.

Representative Frost asked if sub (3) were not redundante—if
it would not fit in with (2) and (4).

Professor Platt replied thst if no change were made in existing
law, i% would probably be ail right without any of the specific
rsferences but he noted that the section is directed to pPsychiatriats

and not to lawyers. If the section language were redundant, he felf
it 4id no harm.

Dr. Smith felt the section was valuable in that it defined
what the court wanted answered and thus placed the psychiatrist in a
better position to supply answers. -

Senator Burns felt that subsections (2), (3), and (4) were rei:
lundant and referred to "following the evidence” or "participating
in his defense” and felt it really meant being able to assist such
as is in the present law. He also stated he had Some particular
questions, and would go into them with Professor Platt later, azbout
Tthe use of the language "A person cannot be proceeded agaiast" as
opposed to the present languasge. Senator Burns directed some remarks
to Dr. Smith asking if it would not be entirely possible as a result
of an examination to conclude that an individual night not be able to
follow the evidence while at the same hime finding that he could
understand the nature of the proceedings against him and also be
able to assist counsel.

Senator Yburri questioned that someone could understand the nature
of the proceedings against him if he were unable to understand the
evidence.

Mr. Spaulding pointed out that if evidence were, for instance,
scientific and complicated, many people would not be able to underw
stand i%.

Ir, Smith said that he could conceive of a case where an individual
might be able to understand the proceedings ageinst him but be unable
to asgist and cooperate with his counsel-—the deeply depressed
individual or the individual feeling antagonism boward an appointed
defense attorney. Dr. Smith said he did not feel he really understood
subsection (3} but felt that (1), (2), and (4) had usefulness.
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senator Burns referved to earlier comments by Dr. Bmith during
which Dr. Smith stated that he felt section 11 would be af wvalue and
asked Dr. Smith what new dimension would be added to the examination
by the inclusion of subsection (3) which would ensble the doctor to
say the defendsnt was incompetent.

Dr. Smith did not feel it would add anything to the examination
but it might make it easier for the psycbiatrTist to communicate with
the court if it were clearly defined as +to what the court had in mind.

Judge Burns asked if under the proposed language the answer in
a given case would be different from what the answer would be under
present rules--would the psychiatrists have more, less oT the same
number of defendants that, in their opinion, they could judge as
able to assist with their defense or =s unable to assist with their
own defense.

Br. Smith said that with the exception of subseection (3) in
sectlon 11, that these were the questions he presently used in making
out z report for the court.

Judge Burns noted that the language of subsection (3) and for
the whole section came from the Californis draft.

Professor Plavt thought the language was also found el sewhnera,
perhaps in the proposed Michigsn code. In reply to Senator Burns,
Frofessor Platt advised that it had not been his intent nor the intent
of the subcommittee to expand the nature of the examination. The
purpoese was to make clear what the court needed to know from the
psychiatrist within the presently existing concepts of what incompetence
with respect to aiding counsel meant. IF it sppeared that sub-paragraph
(3) would expand this, Profeasor Platt felt this was beyond the inteht
of the subcommittee and the drafteman.

BSenator Yburri felt that the section did expand heyond existing
law as the existing law merely refered to the abllity to understand
the nature of the proceedings against the defendant snd for the
defendant to be able to assist and ccoperate with his counsel in
his cwn defense,

Senator Burns felt sub-paragraph (%) possibly added 2 new
dimension that just complicated the system. Senabor Burns sszid he
was rather fond of the present language which prefaces the mest of
this by saying "If before or during the trial in any c¢criminal cage
the court has reasonable gounds to believe.....” as it specifically
defined when and under what circumstances this particular gection
could be imposed. In the draf%, he continued, it read, "a person
cemmnot be proceeded against while he is incompetent as defined in
this section.” He wondered if a distriet abborney would be proscribed
from filing an information of felony or taking it to the grand jury
because of this. It could be said it was an issue that could be
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immediately raised on a habess corpus because of lack of definition
here where under the precent state of the law there is no gquestion
tut what an information can be filed.

Judge Burns felt that sections 12 and 13 would make it elear
that there has to be o determination; therefore, the determination
has to be made by the court and brought to the court's attention,
presumably by one of the parties or conceivably in the defense in
cpen court, but until the determination is made, the procesding
continues and he was certain the subcommities did not intend to
create jurisdictional problems. He said that once the determination
had been made by ths court pursuant to sections 12 and 1% and it had
been found the defendant was not able to proceed, proceedings would
hals.

Senator Burns commented that the MPC had built—in safeguards be-
cause 1t used the language that a person cannot be tried, convicted
or sentenced but that it did not have a proscriphion insefar as
proceeding against that person svpeh as the proposed draft had.

Mr. Clark asked what would be wrong with using the MPC language.

Professor Plabt remarked that there was no intent to expand in
this area and he felt the points raised were good. He thought the
MPC language, however, might be a little more restrictive than the
current law. It was his understanding that the "before or during
trial” concept and language now existing in the statute were to be
retained.

Judge Burns recalled that the subcommittee talked sbout avoiding
changes in existing law and sentence. It was thought, he continued,
that the word "sentence" in the MPC provisions could possibly be
productive of delay and that there were adequate provisions under
present law for preventing sentencing of persons who were not mentally
capable. He suggested that Professor Platt go ahead and mske changes
80 as to conbtinue existing law.

Senator Yturri concurred.

Dr. Smith referred back to section 7, the first paragraph, and
wondered if this would be deemed an instruction by the court.
Pr, Smith commented that on a stpictly dollars and cents cost to
the counties, evaluations can often be done at less expense in the
patient's home community rather than remanding the patient for thirty
days at the hospital. (He noted the language said not more than 30
days, but, practicaily, he sald, that meant 30 days.)

Senator Yturri pointed ocut that vhe section provided the ise of
“any other sultable facility" not to "exceed 30 days.™

Dr. Swith replied that there were very few suitable facilities.
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Professor Platt noted that the subcommittee did dwell on this
particular problem and let the language stand in light of the practice
that often in Multnomah County the defendant is sent to the office
of a psychiatrist for an examinstion--that this is a sultable facility
withinthe  conceptr v the draft,

Dr. Smith felt this was done bub frequently in Multnomah County
this does not heppen.

Judge Burns noted that it is a szevere expense factor to Maltnomah
County. He remarked that in fiscal 1967-68, the cost to Multnomah
County for examinations of this type was about $65,000 for one year,

Dr. Volss said that he had done exeminations through the Clinie
vhere the defendant had been in the county jall and the exsminations
had gone on over a period of four, five, or six visits,

Senator Burns asked the psychiatrists if they could perform an
adequate and satisfactory examination hy going out to a jeil and
interviewing = defendant for an bour or so.

Dr. Voiss did not feel that it could be done in an hour and
admitted that it would not be as satisfactory as possible. He did
not feel the physical setting was that important, providing there was
some privacy and some comfort. Unless the examination were made to
answer 8 specific gquestion, i.e. the proceedings, Dr., Voiss felt
the examination would require more than one visit; it would vary.

Dr. Smith noted that he had examined pecple at The Butte, the
dovntown jail, at his office, and at Holliday Park Hospital. Thers
are cases, he conbtended, where in short order a pesychiatrist can
make up his mind that the mental defect ig serious engugh..

Dr. Voiss questioned the meaning of "asgisting in his= own
defense,”

Senator Yturri commented that it meant for a defendant to assist
in his own defense, to his own advantage as the ordinary person would
see 16, to help himself, to free himself. He felt this was the genersl
understanding of this.

Dr. Voiss referred %o section 12 (3) (b) and the wording
‘diagnosis of the mental condition of the defendant;" and asked
Professor Platt to clarify what was meant by "disgnosis.®

Professor Platt replied that it was not used as a term of art
that a psychiatrist would use and he thought perhaps a less artful
word, & less controversial one smong psychlatrists, than the word
"diagnosis" would be more appropriafe. He noted that Dr. Veoiss had
suggested that the words, “The finding on the mental condition of the
defendant” would be appropriate and Professor Platt thought they would
serve the purpose in which the court would ba interested.
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Dr. Voiss wondered 1f the diagnosis in the elassical sense ( such
ag saying pschizophrenic reaction) was what the statute had in mind
or whether the findings in terms of the phencmenclogical description
of the behavior of the patient and the whys znd wherefores of the
events was what was wanbed.

Judge Burng replied that customarily when these reports are
recelived the court desires as full = setting ont of the facts as
18 possible. The reports from the State Hospital, he continued,
normally have the specific disgnosis using numbers and this had not
been too helpful.

Mr. Spaulding suggested the wording “a description of the mental
condition" of the defendsnt be used in place of the word "diagnosis.""

Mr. Thornton suggested the use of the word "statement" in the
place of the word "description.™

Senator Burns questioned that it was necessary to specify in the
statute what the report of the examination was to contain. He felf
the order from the court could specifly what was wanted.

oenator Yturri replied thet one of the Teasons for defining
what the report was to contain was the great variaty of reports
presently being receivad.

Dr. Bmith commented that in most cases the psychiatrist never
sees The order written by the court--very often the reguest comes
by telephone.

Senator Burns noted that orders from the Federal Court were sent
out.

Judge Burns noted, aslso, that the State Hospital saw the ordsr
and he knew, also, that they customarily see the police report.

Dr. Voiss remarked that he, in the clinic, did not proceed untii
he received the order.

Senator Yburri suggested that the word "diagnosis" in section
12 (3) (b) be changed to “statement."

Dr. Veiss commented that he understood the "nature” of the
examination to mean the physical setting, the bests involved, the
number of Iinterviews, when, where and the time of the examihations,

Judge Burns asked if the use of the word "stabtement" in place
of "diagnosis" would help; if it would be more likely to increase the
velidity of the communicatian.
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Ir. Bmith did not think it would make Juch difference; he did
not think it was peossible to legislate the quality of the reports
obtained from physicians,

Frofessor Platt observed that the purpose was not o improve the
gquality of the reports but rather to help eliminate non-uni form
practices and to help physicians where judges do not ask anything
in thelr order requesting the examination.

Senator Burns referred to the wording in section 12 (3) (b)
and noted that a diagnosis of the mental condition of the defendant
is reguested but that it does not specify the time of the mental
condition.

Judge Burns pointed out that this is in context at this peint
with the guestion to be answered--is the defendant able to proceed?

It had been the practice of the State Hospital, he continued, and
the practice of some of the private psychiatrists, that when they
nake such a determination they report as well upon their opinion as
Yo the mental condition at the time of the act in guestion, This
also serves the practical purpose of eliminating another exsmination
in the event the defendsnt later pleads insanity.

Mr. Spaulding noted thet if the statute encoureged the psychistrist
to be too specific in the type of questions asked tha defendant, he
might be furnishing the prosecutor with somewhat unfalr information
to use on cross examination of the defendant.

Mr. Paillette referred to section 12 (3) (c) pointing out a miner
clerical addition--before the word "opinion" the word "an” should be
inserted,

Senator Burns felt it was obvious that a5 a result of the
discussions, some redrafting was needed and rather than make specifiec
amendments to sections 11 and ie, he would recommend that Professor
Platt make the changes he Ghought appropriate and that the Commission
members consider them at the next meebing.,

This suggestion was agreeable with all present.

Judge Burns and Senator Yhurri expressed the gratitude of the
Comumission to the psychiatrists present for their assistance and those
doctors who wished, excused themselves frem the balance of the meeting.
Dr. Butler remained for the rest of the meeting,
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Section 14, Incapacity dus to immaturity.

Professor Platt advised that generally the se¢tion is not intended
nor did the subcommittee think it made any change with respect to the
present juvenile code and the way it operates nor does it make
chenge in the Little decision and the impact that that had on the law.
rrofessor Plat{ obsérved that the section dealt with a very small
graup; this would cover the individual who when he committed the act
was in the jurisdiction of the Juvenile court but for some reason was
net tried until he became an adult--perhaps he was not apprehended or
perhaps the crime was not discoversd untii he reached the age of 18
Or upon reaching the age of 16 or 17 he had been committed to the
Jurisdiction of the criminal court to be tried as an adult. This
provision, dealing with that kind of a person, provides that he cannot
be convicted in court when tried as a criminal under those jurisdictions
if he committed the criminal act when he was less than fourteen years
0ld. Professor Platt admitted that the age of fourteen was an arbitrary
age-~it was the outside limit at commen-law; meny states say fifteen
and some say sixteen. It was the concensus of the sibcommittee, he
saild, that the age ought to be put at fourteen but there is no real,
supportable reason for that particular year, The objection was raised,
Profesgor Platt said, to making it too far back.

Judge Burns pointed out, also, that where this peculisr set of
clrecumstances ocour, though the defense is spoken of as an "affirmative
defense" it is simply that the burden on the defendant is to raise the
issue and the state must prove beyond a reasonable doubt that he was
of a culpable age in order to purview jurisdiection,

Frofessor Platt added that the words "affirmative defense! were
used on the assumption that sectiom 1.12 of the Model Penal Code would
be enacted in substance in Oregon when the Commission dealt with that
subject. The old, existing common-law rule would have a different
effect, Professor Platt said, because it had some Varying ages-—-—Ccon-
clusive under seven and presumptive but rebuttable between seven and
fourteen. The proposed draft would do away with this and states flatly
That the defendant is not responsible for any criminal act performed
before the age of fourteen. Professor Platt observed that the number
of pecple who would be involved under the proposed section would be
minute but the subcommittee coneluded that it had to be dealt with be-
cause while the number of cases would be small it would inveolve a very
heinous kind of crime that would come to public sttention.

Section 4. Wotice required in defense excluding responsibility.

Professor Platt answered a question asked by Senator Yturri by
2dvising that any testimony, lay or expert, would be excluded if notice
had not been given. He noted that the Supreme Court had held that such
testimony is improper uniess there had heen nobice of mental disecase
or defect. Professor Platt stated that if any testimony were given



Page 34
Criminal Law Revision Commission
Minutes, Jannary 18, 1969

in an insanity defense, under section 1, there must be notice. Under
partisl responsibility, he continued, in section 2, there may be lay
testimony without notice.

Senator Burns noted that with respect to admissability of expert
testimony that there are certain well defined rules that the trial
¢ourt can follow, which require that a foundation be lsid. He noted
that in +the area of partisl responsibility that a layman could testify
and asked what guidelines there were that would assist the trier of
the fact in regulating this type of testimeny.

Senator Yturri did not think there was any difference in the law;
be felt it was covered by the statute and by cases already if a lay
person were to btestify as te a defendant's mental condition.

Judge Burns observed that presently under a standard insanity
case, that he thought lay evidence could be presented provided that
The witness had an opportunity to be close enough to make the
observation, etc. He did not see where there would be any difference
under the draft either where there was insanity or partial responsibility.
Jdudge Burns noted that two alternatives regarding the notice provisions
for partial responsibility had been sent to the Commission by the sub-
conmittee. It was felt by the subcommititee, Judge Burns stated, that
testimony by lay witnesses without notice would not be unfair to the
state.

Section 7. Right of state to obtain [.mental exsmination of defendant;
Limitations,

Professor Platt stated that subsection (1) recogniged the
iimitation imposed under Shepard v. Bowe. The state undey Oregon law
does have the right to have a psychiatrTist of its own choice exemine
the defendant but now that is limited by Bhepard v. Bowe and the
psychiatrist may not ask any questions the answers of which might Hepd
to incriminate the defendant.

Professor Platt noted that subsection (2) carried this further
and provided that at the examination where the state psychiatrist is
examining the defendant, the defendant is entitled to have counsel
present. The subcommittee decided a right to an attorney at the
hearing would be imposed because it flowed naturally from Shepard v.
Bowe but the decision of alsc adding the presence of a psychiztris
to that of counssl was left to the discretion of the Commission. The
idea of having a psychiatrist present at the hearing was aimed at
eliminating the battie of the psychiatrists later, Professor Elatt
continued.

Senater Yburri asked if the defendant would not be protaected
adequately if his attorney were present.

Mr. Spaulding expressed the opinion that the attorney would he
foolish to have his psychiatrist at the hearing but did not feel there
would be any harm in allowing it if the attorney desired this.
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Senator Burns noted, regarding Shepard v. Bowe and subsection (2}
of section 7, that & matter of policy was inveoived., It was, he said,
a matter of taking case law and pubting it inte the statute. There
was always the possibility that case law might change and Senator
Burns wondered if it were a good policy to put it inte the staibube.

Judge Burns related that the view of the subcommittee had been
that whether they liked it or not, this was the law and they did not
anticipate that there was much likelihodiof a change and that to sit

down gnd write a stabube prescribing details for this type of examination
simply ought to reflect the law.

My, Spaulding aslked if the draft went further thsn Shepard v. Bowe
where 1% prohibitz any questioning '"concerning the defendant’s con-
duct at or immediabtely near the time of the commission of the crime."
Ag Mr. Spaulding read 1%, the questions would be prohibited even though
the questions would have nothing to do with the c¢criminal act charged.

Professor Platt was not sure he could answer the question; he
stated that the language in the section reflected the langusge of the
court decision.

Mr. Spaulding admitted that he had not read the decision carefully
but felt that what the court meant were questions in reference to
the criuwe, questions that would he incriminating.

Professor Platt felt this was probably right and thought perhaps
i1t should be specified.

Senator Burns reiterated his view that a good principle of
statutory revision was to try o make the statute as worksble as
possible without pinning it down to a lot of particulars.

senator Yturri asked if the words "which might tend to incriminate
him" related all the way back to "questlions concerning the defendant's
condnct at or immediately near the commission of the crime.”

Mr. Spaulding noted that the words "charged or any other..."” made
two different subjects,

Professor Flatt sgreed but remarked that the defendant ought not
%o have to answer amy question which might tend teo incriminate him
regerdiess of whether or not it related to the crime.

Mr. Thornton suggested the problem could be taksn care of by
deleting "concerning the defendant's conduct at or immediately near
the time of the commission of the c¢rime charged or any other guestion."
He felt vThere was merit in Senator Burns' point about writing case
law intoc the statutes.



Page Z6
Criminal Taw Revision Commission
Mnutes, January 18, 1969

Professor Platt pointed out that it was constitutional case law
rather than the construction of a statnte. He felt constitutional case
law tended to change more slowly.

Senator Burns was of the opinion that some of the fourth, fifth,
and sixth amendment cases, constitutional gquestions, might very radically

change over the period of the next eight ¥ears, depending upon the make-
up of the Supreme Court.,

Professor Platt stated that he did not disagree violentiy but
felt that the draft onght to refleect what the case law is at the
moment. If, he continued, the case law is changed there would just
be some language in the code which would be obsolete.

Senator Yturrli and Mr. Spaulding disagreed, saying it would be
provided by statute then and it wouldn't be true if it weren't For
the statute. Presently, there is court-made law, with the statute there
would be court-made as well as statutory law.

Me. Paillette interjected the comment that the Legislature could
go beyond what the Supreme Court reguires and Mr. Spaulding and Senator
Iturri agreed that this was their point.

Representative Frost commented that the practical benefit of
Tetaining the language is that it is a direct "thou shalt not" to
the doctor and he felt a problem could arise if the doctor asked the
wrong question, wrote it in the report and sent it to The court with—
out an attorney being present.

Senator YTturri stated that provision could be made for the presence
of the attorney and the psychiatrist and any further reference Lo the
asking of guestions eliminated; let it ride on case law.

Representative Frost liked the idea of having it in the statute.

Mr. Thornton suggested writing it in a different vein——that any
information elicited shall not be used in the trial, 1n this same area,
because the draft langusge rather made the psychiatrist become a lawyer
in the phrasing of his questions,

Professor Flatt responded by pointing out that the cbservations
made by the Supreme Court in Shepard v. Bowe dealt with this subject
and said that too many times Informatiom of that kind got out to the
vrong persons and the Court was not willing to run that risk and the
questions were prohibitved,

Senator Burns pointed out that his objection to subsection (2)
of section 7 was not opposition to Shepard v. Bowe but a desire to
make the Commission's work flexible and durable so that Supreme Court
decisions would not necessitate changes in the code,
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Justice Sloan suggested that the reference %o the gquesftions in
the subsection be omifbed. It seemed to him that as long as there was
8 statute which provided a procedure to be followed, an omission of
wihat 1s now the current law would not have to be taken as 2 legislative
rebuke to this decision. The reference to whether or not an attorney
should or should not be present at the examinabion was, he continued,
the more crucial thing.

Senator Yturri observed that the comuentary could show bthat this
was not a rebuke and the reason for it. The faet that the defendant's
attorney or his psychiatrist were present was not the point; the thing
that would render the examination ineffective, Senator Yturri contended,
was, 1f he understood the psychiatrists correctly, the fact that they
would not be =ble to ask questions concerning the very period of time
and actions on the basis of which they could foram a valid Judgement as
to mental disease or defect. Senator Yturri stated he was willing to
g0 either way on the matter of placing it in the sbtatute.

Professor Platt said that he could see an advantage to Senator
Burns' approach. There is but one decision in this area and it
certainly has not filled in all the answers with respect to the guestions
that the psychiatrists can ask or to the procedure of the state having
& psychiatrist, so by omitbing it with a note in the legisiative
history that the Commission was not rebuking the decision, the problem
would be solved. The Commission would not be getting into an area
Tthat the court might have more to say about later. FProfessor Platt
felt there probably was even more resson for eliminating subsection (1),
State v, Phillips rule, as he thought the stabte was more likely %o
reverseé that rile than to change its mind sbout Shepard v. Bowe. .
Perhaps, he =aid, it would be best to forget it all excep®t, perhaps,

the guaranteeing the right to an attorney in the case of an insanity
examination.

Judge Burns asked if Professor Platt were saying that he thought
the draft ought not to provide the state an opportunity to have the
defendant examined.

Frofessor Platt replied that he had a feeling that there might
be more reason to say the state has no right to examine the defendant.-—
that there is more likelihood that the court will change its mind about
that than it would sbout the fifth smendment guestion., This micht be
another reason, he said, for remaining mum on the issue with a note
that the Commission was not taking a position on the thing.

Senator Yturri asked if statube granted the state authority to have
the defendant exawined by a psychiatrist.

Professor Platt replied that there was no provision--it is case
decision.
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Senator Burns added that +there is provigion for the defendant
o be examined and the prosecutor is provided with a copy of the report.

Professor Platt agreed, adding the the state's right, Phillips,
is new, 1967.

Mr. Spaulding referred to the first sentence in section 7 (1),
and wondered if there should be = Provision maeking the selection of
the state psychiatrist subject to the approval of the court so that
the defendant could raise a question as to whebher the psychiatrist
was in fact disinterested.

Professor Platt thought this might be beneficial as a policy
matter.

Senator Yturri did not feel that the objection would have %o be
spelled out; that it would be sufficient to s8y that the state wounld
have the right to have at least one psychiatrist selected by the
state, with the court's approval, t¢ examine the defendant.

Hr. Bpaulding said this is what he had in mind.,

_ Professor Platt was a little alarmed at thiz, wondering if this
would not put the stamp of official approval on the psychiatrist. He
thought that perhaps the problem could be aveoided by providing that

-1f the defendant objected to the psychiatrist appointed, he could
Taise the objection and the court would direct the state to choose
another psychiatrist. This would aveid the approval label, in a sense.

Mr. Spaulding, at Mr. Thornton's request, restated his proposed
emendment--some provision that would give the court the right to
deternine whether the psychiatrist selected by the stakte was impartial
and co?petent (although he did not know that the word "competent" was
needed ).

Professor Platt suggested that the first sentence in section 7 (1)
be retained and that an additional sentence be inserted immediately
thereafter: If the defendant obJects to the psychistrist chosen by
the state, the defendant may raise his objeetion before ths court and
for good cause shown, the court may direct the state to select a - . -
different psychiatrigt.

Mr. 8paulding agreed that this was what he had in mingd.

Mr. Rothman asked if the subcommittee had given any consideration
to that time before the filing of the .nobice of the intent to rely
upon insanity as a defense, when an initial evaluation taktes place.

- This is the area, he said, which in his Judgement was most dangerous,
noting the admonition of the Boyd case, which he felt was a good
admonition, and which aspplied To the initial evaluation which is made
for the defense counsel before he makes up hiz mind to file a nobice
that he intends %o rely on an inganity defense. In the initial
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Tapa 2 beging here:

evaluation, he continued, all the facts are given by the defendant to
the defendent's appointed psychiatrist and this time is when the
incriminating facts will really come into play. As 2 practical
matter, this is what the counsel relies on %o decide whether or not
he will file notice to rely on the defense of insanity.

Professor Platt noted that the provision for sn incompetence
hearing did not include the guestion of vhether the defendant was
mentally diseased or defective so as not to be responsible. That
question would be improper, he said, under the provisicns in the draft.

Judge Burns advised that the subcommittee had talked sbout this
and he felt the subcommittes opinion was that the fifth amendment problem
was not present because it would not be the state psychiatrist that
exapined the defendant, it would be a court psychiatrist who determined
whether cor not the defendant was able to proceed, Judge Burns surmised
that sooner or later the guestion might be raised that though it was
& court psychiatrist, the state psychiatrist gets a copy of the report
and perheps thereafter might be able to use it in defiance of the
fifth smendment right. The subcommittee did not feel that there was
any indication that Shepard v. Bowe was going %o be carried that far,

Professor Platt related that he had attended a seminar that
Judge Solomon had held for some judges from his district with
psychiatrists and the question came up--what should a Judge do when
he gets the answer back that not only is the defendant ipncompetent,
but is insane? Judge Solomon had stated that the judge should immediately
disquelify himself; he felt that that was the kind of information that
0 Judge ought fo see, especially if the judge was to try the same
defendant without a Jury. HNot all judges, Professor Platt continued,
feel this way; they do not feel that this is a fifth sméndment problem.
In the propossd draft the psychiatrist is not asked to tell the court
whether or not he thinks the defendant is insane; he is only =zsked
at this point whether or not the defendant can proceed.

Ir. Rothman asked if the subcommittee gave any consideration
o expanding the inguiry by statute to ssy that the initial evaluation
might alse include the opinion as to sanity.

Judge Burns d4id not know that the subcommittee had dwelt on this
out he did know that it was the practice of the State Hospital to
express this opinion vhen they expressed an opinion on the defendant's
competency to stand £rinl.

Mr. Rothmen stated that his experience had always shown that the
question of insanity was always answered as a part of the initial
evaluation. The authority for the examination, he continued, was
predicated on determining whether or not the defendsnt was competent
to proceed, but in essence that was fiction because what is really
woanted and given is whether or not the defendant knew the guality of
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the act at the time of the question. Ir. Rothman felt that the
initial report wes the greatest problem in trying the case and where
the greatest prejudice was done to the defendant., After the initial
evaluation is made snd mfter the counsel determines %o file notice
of intent to rely on the defense of insanity, the act itiself is un—
important. Whether or not the defendant committed it is not =
consideration at trial; the only consideration thereafter, he said,
is whether or not the defendant kneyw the nature and guality under
M'Naghten,

'Judge Burns noted that the Phillips case had not arisen in con—
text of determining competence but arose concerning an insanity
examination.

Senator Yturri asked the value of Shepard v. Bowe if before
notice is ever given, the state is provide the 1nformation, whether
or not they have asked the questions, The report provided the state
contained all the answers to questions prohibited by Shegard V. Bowe.
He wondered what business the state had getting a COpY O e lnitial
Ireport. .-

Mr. Pailiette observed that the Phillips case said that the shate
had a right to a mental examination of a defendant after he had raised
insanity as a defense.

Professor Platt agreed that Shepard v. Bowe would mesan nothing
if in fact the informaftion in the initlal Teport were floating around,
He felt that it would be necessary to conclude that it nust mean
that the state cannot be supplied with the kind of information that
heretofore has been supplied as a uniform practice. Professor Flats
did not feel that a hearing on the competence of the defendant +o
proceed should involve the criminal seh at all. He asked if there
was a need to ask this type of question in that what was to be
determined was whether the defendant was able to understand the proceed-

Dr. Butler replied that if this was all that was wanted at that
Time, there would be no need to inquire asbout the offense., The
defendant would be exsmined in relation to the here and now and
the psychiatrist would be projecting into the future as to how he
would function during the trial and cooperate with his attorney.

Dr. Butler said, however, that he had never been asked to do an
examination of this sort.

Judge Burns questioned that the defendant's competency to proceed
could be established without asking him gquestions relating te the event.

Senator Yturri asked Judge Burns who normally raised the question
of competence and asked if the delendants were usually sent o the
State Hospital for examination.
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Judge Burns replied that normally the defendant raised the guestion,
but occasionelly the state or the court., He stated that the cosf of
an examination by the Hospital wes 544, which was mostly board and
room for thirty fays so that the court now tries to -have.

defendants as possibvle examined in Multnomsh County for budgetary — -
reasons,

Mr. Rothman again stated that as a practical matbter, an attorney
“uses whether or not a defendant is sble %o assist in his own defense
to obtaln an evaluation of whether or not he knew the nature and
qQuality of the act committed, t6 obtain a psychiatric evaluabion to
help in the defendant's defense and to determine whether or not he
has gpn inssnity plea. The essence of the problem, Mr. Rothman con-
tinued, was that the statute was not brosd enough. There is no
Statulory authority to obtain en examination for an indigent to
determine his mental condition st the time of the alleged act, he
sgid, only to obtain a compebency examination.

Professor Platt sgreed that there was no statutory authority for
providing this type of exsminaticn although hs understood that it
is the practice in some courts beving the funds to allow such
examinations., The U. S. Supreme Court, he continued, has not said

that the right to an expert extends thet far yet; slthough be thought
it would sometime, )

Representative Frost expressed surprise st the complications
arising in some counties. He cited a recent example of a case he had
handled wherin he had simply filed a motion asking the court -nder
authority to sppoint counsel and alsoe to provide expenses necessary
to defend the-case, to allow him to:-hire & paychiatrist for the -
purpose: of Having an exemination made. The order, he said, specified
in deétail'that he cuuldfhire'thé*psythiatrist_he~whhﬁedfahd“thatithe
report was 0 ‘go to him and no ‘one-§lse. Thére was no-objection, he
continved, and the exemingtion'was dane’ at the State Hospital:

Judge Burns stated that in Multnomah County if the court authorized
"ﬁﬁ_Eppdintméﬁﬁfﬂf”a-ﬂéfénEE"pEEﬁhiatDiSt the informmtion: could be kept
for the'deéfense counsel but the initial exapination ‘of-whether or net
the  defendant. is competent to $tsnd tr{al goes to evexyone just by
custom-and this is what the proposed-draft provides fomw, - L

o *gﬁﬂﬁﬁﬁaulﬁiﬁg asked if the draft cduld not provide that e
exsmihation npt;ga-intn'the-qEEStiun_nf-a'person*s mental capacity
under M'Naghten--or whatever rule is used. FE T

Judge Burns-did hot feel’this was the problem raised by Mr, Roth-
men, namely, that of Factual disclosures the defendany makes to the
examibing ‘physician whick latér get into the report dad fubnish new
leads for the district attorngy, ete. . - T oLiadn .

..
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Mr. Spaulding felt the problem went beyond the mere proposition
of procedure used for the purpose of saving the cost of hiring s
brivate psychiatrist for a defendant because the defendant cught to
have the right to rsige the defense without having to waive any £ifth
amendment rights,

Professor Platt suggested that this was a very large dilemma
struck late in the day and noted that he would 1ike bo think about F+-
.7oblem end its impact on the Shepard v. Bowe situation.

Mr. Paiilette commented that there appeared 4o be differspces
from county to county in the way that the situation is handled.

Judge Burns suggested that perhaps sections 11, 12, and 13
should be sent back to subcommithee.

Professor Platt obaerved that section 7 should also be kept in
mind as it was a part of the same problen, from a different angle,
but should be in the some package.

There was.ganeral agreement with these suggestions by Judge Burn=
and Professor Platt.

Judge Burns felt that perhaps the Commission members could go o -
ahead and vote, sbarting with section 1, and going on as far as possibls.
He asked for opinions on section 1.

Benator Burns stated that he was not brepared to vote on
section 1. and Senator Yturrd suggested it might be betier to postpor-
voting until the next mesting giving the Commiszion members time +o
Lhink over the day's diacuzeions.

Mr. Williams asked that as long as the voting was to be postponed
that the members carry awszy a question he had regarding section S—..as
to whether or not there was any unfairness in not requiring notice
vf lay testimony.

Judge Burns said that the problem the subcommittee foresaw in
this area was thet when notice is required, testimony is barred un-
less such notice is given and the subtlebies and differences of
the type of evidence which diminish responsibility is a lot more
difficult to see and give notice about than on the expert phase of it.
Furthermore, he ssid, the subcommittee was largely of the feeling
that the gquality of that testimory was not so dangerous to the state's
case as o create any severe problem.

- Mr. Paillette added thet the district attorneys appearing at
the subcommitiee neeting were of that opinion and he felt that was
what really persuaded the sub:iommittes to adopt the procedure in the
draft,
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Senator Tturri asked Mr. Paillette to confer with Profeasor Platt
o determine the date of the next Commission meeting snd to advise
the Commission members of this date sometime the following week.

Mr. Paillette edvised the Commission that subcommittee sppoint-—
pents for the new members end subcommittee chairman appointmenis

would be mede shortly and all Commission members would be nobified
of theae appointuents,

The meeting was sdjourned at %:30 P.M.
Hogpectfully submitted,

Maxine M. Bartyuff, Clerk
Criminal Law Rovision Commiamsion



