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OREGON CRIMINAY. LAW REVISION pDMF*SSIOH
Eighth Meeting, February =22, 1989

Members Present!

Absent::

Staff:

Reporters:

Also Present:

Einutes

Eenator Amtliony Yoerri, Chairman

CJudge James M. Burns

Senator Jobm D. Burhs

Representative Wallace P. Carson, Jr. (delayed)

Represeniative David G. Frest

Representativz Douglas Grzham

Representative Harl H. Haag

Mr, Fraaok D. Enight

Senator Berksley Lent

Mr., Bruce Spaulding (excused from afterncon e
segsion)

Mr. Robert ¥. Thotnbon (délayed)

Mr. Rohert Chandler
My, Uonald E. Clark

Mr, Donald L, Paillette, Project Director

Professor George M. Platt, University of Cregon
Behool of Taw

Mrs. Lucy Schafer, Lebanon
Jugtice Gordon Sloan
Dr. Daniel V. Voiss, Director, Delaunay Institute
. for Mental Health, Portland, Oregon
Members of Criminal Justice Research Associates:
Mr. Walter Evans, Chief U. S. Probation
Officer for the State of Oregon,
Portland, Uregon
Mr, Palmer Lee, U. 8. Probation foicer,
Portlandi, Oregon
Mr. Jack W1seman, Deputy Director, State
Board of Parole & Probation, Salem,
Cregon
Members of District Atturneys Assoclatlan Crimina’
Law Revision Commitiee:
Mr. Donald R. Blenmsly, Yamhill chnty iy
Pistrict Attorney
M. Leu T, Williems, Gglumbla County Districh
Attorney

The meeting was convened by the Ghalrman, Senator ﬁnthuny
Yturrl, at 9:45 a.m., Room 315, Capitol Building, Salem.

Chairman Yuirri anfisunced that Judge Burns had guests ab
the meebing and asked him to ihtreducé them td the Commission

membhers,
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Judge Burns advised that an organizztion known as Criminal
Justice Research Associates had recentiy been formed., The member—
ship includes, among obthers, corrschticn people, parole and prow-
bation officers and a number of faculty pecple from the Oregon
College of Education at Nonwcuth. Judgs Burns reported that the
group hed had a couple of meetirgs ard that he had invited scme
of the members Ho attend the Crimival Law Hevisipn Commissicn
meeting. He introduced: Ir. Walter Evans, a member of the board.
of the organization and Chief U. 8. Probaiion Officer for the State
of Oregon; Mr. Jack Wiseman, Deputy Director, State Board of Parole
and Probation; and Mr. Palmer Lee, U. 5. Probation 0fficer. dJudge
Burns felt that the new group could wery well provide some valuable
research and other resources particularly in the field of sentenc-
ing. He noted that this would be welcomed by the Commission.

Chairman Yturri éxtended a welcome to these gentlemen on
behalf of the Commission and advised them that the Commission would
look forward to receiving thelr assistance sometime in the near
future.

Approval of Minutes of Meetings - November 2i-22, 1968,
Jeruary 18, 1969

Chairman Yturri noted that the members had.reaexved coples
¢f the minmates by mail and unless there was an cbjection, they
would not be read.

Senator Burns meved the adopbion of the minutes as submitted
and Judge Burns seconded the motion. 7The motion carried unanimous?

Add1tional Fonds

Senator Burns explained that some federzl funds are svailable
through the Safe Streets Act of 1968 and informed the members that
ghout tuwo weeks previously Chairman Yturri snd he had met with
Mr. Branchfield, the Director of the Crime Control Ceoordinating
Counsel, and with two people from the Law Enforcement Assistance
Office 1n Washington and noted a Regional Law Enforcement
Agsistance QOffice will bhe set up in Ssn Francisco ab the end of
the year. Senator Burns advised that a certain amount of money
had been allocaked for the State and it will be chanmeled through
the Crime Control Coordinating Counsel. He informed the members
that the Commission is in the process of applying for some of these
funds but adviged that the Commission was supposed to be an "action"
group and the money available this .year is "planning” meoney. He
thought that the longer they had talked together, the more he
thought the state and federal representatives were convinced there
was merit in the Commisslon's program snd bthat time was important
gince the Commission's life will expire in 1971. The Commisgsion
representatives were told that there was a contingency fund in
the office of the Law Enfercement Qffice and that it contained
several hundred Ghousani deollers which can be released for weorthy
projects ab the &discrevion of the ddrsctor. The Commission is now
in the process of making an spplication for some of those funds
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and Senator Burns thought it possible Sthat the Commission
would get some money from that source--money that could be used
to cobbtaln more drafting help.

Chairman Tturri added that he had just received a letter
from Mr. Roderis Gardnsr, Dirsctor, Lew Enforcement Planning, and
in it he stated that in this fiscal year Oregon would be eligible
for $#202,000 in action grants between now and June 30th., In the
following year (cngress is expected to appropriate at least
#500,000,000.

Fnrgerj and REelsated Offenses: Preliminary Draft No. 2: Nevember 196&

Chairman Yiurrl asked Senator Burns to lead the discusczion

of the Forgery'Draft since it had been considered by his sub-
commitiee.

SBenator Burns replied that he would like for Mr. Paillette
to begin the diszcussion on the draft. He informed the Commission
that subcommittes No. 1 had considered F.D. Ho. 1 on Forgery at
its meeting on November 15, 13963,

Mr. Paillette  observed that Forgery and Related Offenses
ig one of the larger single Articles that subcommitiee No. 1
worked on and stated that it was the last major Article in the
section on crimes against property-

_ Mr. Paillette noted that the Forgery Draft generally follows
the New York Revised Penal Taw,.

Section 1, Forgery and related offenses: definitions

Mr. Paillebte noted that the definitions in this section
would apply throughout the entire Article, not only with respect
to forgery but with respect to related offenses, The definitions
attempt to set out comprehensively the Terms that are used through-
ot the draft.

Mr. Paillette pointed out that subssction (?) to "utter" was
a new definition. He referred to the commentary and read: "'Wrilien
ingtrument' includes every kind of writing or obther article that
may be the subject of forgery.” He pointed out that "written
instrument” does not mean only the paper document but is intended
to ineclude any type of article, document, or paper that contains
written or printed matter or its equivalent. He further defined
the term by stating that " "Written instrument' means any reper,
document:, instrument or article..., used for the purpose of
reciting, embodying, conveying or recording information cor
constituting a gymbol or evidence of value, right, privilege or
identification,” and noted this would include such things as credit
cards, coins and stearps, Mr. Peillethe explained that the grade of
forgrry is deperdact upon the type of wrilten inghoument thyg is
either falsely made or faiseliy <ompleted or fzlsely aitered.
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Judge Burns referred to the definition of "utter" and asked
if the other codes, New York and the IMPC, have a definition of
"attert,

Mp, Paillette replied that they did not. The idea had been,
he said, to try to formulate & definivicn for a term that has
been used over = long period of Time and that has come to have
cortain fiwed meanings. He thought there might be codes that do
define the term, but he was not aware of them.

Judge Burns wondered if anything was actually accowplished
by the use of such words as "oirculate’ and "disseminate” which
appear in sub (7). He thought it was probabdly a good idea to keep
it as broad as possible but he was net sure these two words bad

any particular meaning different from the others in the subseciion,

Senator Burns observed that the real essence of the crime of
attering is bendering. He recalled thatb P.D. Wo. 1 did not have
"whtering® and ORS 165,115, the present statute, provides some-
thing Ghat the first draft did not hove so the definition of "ubter
was included and it was pubt in the degrees.

Chairmen Yturri asked what had besn discussed in subcommittee
in respect to "circulate" and *disseminate" .

Senator Burns answered tha®t there had been no disecussion on
this. He felt that Judse Burns had a valid point; he could not
foresee an instance where the language questloned would be
gppropriate.

Judge Burns thought that if there was a type of transaction
that ought to be made the subject and would not be caught up with
the other wording, the language should be retained. He did noi
guppose Tetaining it would do any real harm.

Saection 2. TForgery in the secend degree,

Mr. Paillette stated thai section 2, Forgery in the second
degree, defines the basic forgery offense. The draft provides
for two ascending degreaes of forgery; this follows the patterns
in previocus drafts of other crimes. It starts with the basic
definition and then it is enmhanced, in this case by the type of
document or writben instrument that is forged. He informed the
members that the section was teken from New York, 3170.05.

Mr. Paillstbe pointed out that the crime of utlering had
been incorporated into the basic definitions in the proposed draft
whereas the New York code places uttering in with possession of
a forged instrument. He remarked that the penalty provisions are
the =eme under the New York draft for either crime so there ig not
really a substantizl difference hetween tha drafts. :
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Phe drafters had felt that in copnection with the existing
statutes, that placing uttering in with the basic crime of forgery
nather than with possession was a good suep to take.

Senstor Lent referred to the language Hyith intent to injure
or defraund" aud nobed that the commentary stated that the inbent
e dsfrand was what was needed at common law and he asked why "to
iniare” was being added.

Mr. Paillette replied that this was rebained from ORS 165.105.

Senator Lent asked if it was possible that they could be gehbsi
into something not in conbext of forgery; could they be getting int
something such as libel here? He posed the example of somecne
falsely making, completing or altering a written instrument for
the mere purpose of blackening someone’s name—~this would be the
injury intended.

Chairman Yhurri cowmented that the New York text read: fwith
intent to defraud, deceive or injure another,..”.

Mr. Paillette did mot recsll that the languege Tto injurs
or defraud’ had ever caused any particular problem in the Oregon
cases up Lo now. He noted That in respect to forgery that what
wasg usually being discussed was property fraud. He added, how-
ever, that obtaining property is not an element of the crime.

Senator Lent noted the language "falsely make a written
instroment” and posed a situabtion where clomeone chenged a will
with the purpose, only, of making it seem that the maker of the
instrument had said scmething about someone else that was nob
true. There would be no intent at all to get any property or
angthing else; the inbent would be Lo simply injure someone's
good name. Would such 2 case come under th%s section of the
proposed draft?

Chairman Tturri was of the opinion that it would be forgery.

Mr. Paillette thousht it weuld be forgery in the firgt degree
if a will were invelved. He referred to subsection (6} to "falsel}
alter’ a writbten instrument.

Senator Lent thought the instance would be forgery under the
languege of the draft but wondered if that was the intent.

Senator Burns pointed out that the instance would be forgery
pnder ORS 165,105, also, and under the IPC.

Professor Platt thousht that Senator Lent's point was a
good one in that it should be remenbered that forgery was a theft
crima. He noted that it has traditicnally :
been “reated as a separate cmims. The MFD comments that it had
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seriously thought of eliminating the crime of forgery enbtirely and
ingorporating it into the crime of thels. Professor Flatt thoughb
that the kind of alterabticn of s wilil nypothecated by Senafor Lent
pught not to be a forgery as it isg not shefs. He thought that if
there were any possibility that the changing of a will would resuld
in criminal prosecution thal perhaps the definition proposed should
be narrowad. Es felt the remady in such a cass would perhaps be
civil, some kind of a tort action. He stressed the importence of
not expanding this particular kind of crime which he really thought
was not needed, anyhow.

Senator Purns shbated that if the essence of forgery was
theft, following this to its logical conclusion, this would all
be covered under the draft on Theft by Deception and this dralt
would be unnecessary. He did not feel, however, thab the =ssence
of Torgery was theft; he thought it was a fraudulent offense.

Professor Platt thought that there was a good basis for having
s Beparabe crime—-merely on tradition if nothing else.

Mr. Paillebte advised that this was the thinking in the MPC.

Senator Yturri asked what the offense would be under present
statutes.

Senator Burns noted there was a criminal 1libel but he thought
that the manner in whieh "injure or defrand” has been condition-
glly used doesn't make them necessarily mutually exclusive. He
was reluctant to have it go into the record as a part of legis-
lative history that some court might go inso and nse as a basis
for determining legislative intent, thatl the hypothetical case
posed by Senator Tont and Chairman Yeurri was wbat the Commisslon
meant. He would hate for a decision to be based on the assumpiion
that the Commission said that that would be forgery as he was not
sure that it would be forgeTy.

Mr. Knight noted that one of the sections that the forgery
draft replaces is ORB 165.145, Transmission and delivery of false
and forged messages. This would be sending any messages by
telegraph or otherwise with the intent to deceive, injure or
defrand any individual, partnership or gorporaticn. Almost every-
yhere the term “defraud" is used, he obgerved, the langrage is
"injure and defraud” and here is added the language "deceive.’

Mr. Paillette was sure that existing law was ot being
changed by the proposed draft and he did not feel that the law
was being expsanded.

Professor Platt agreed but noted that they did not know whatb
the word "injure" means in the cases and because it is now exist-
ing law world not mean Ghat there might not be a problem with
exasting law, too, in This situation.
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Senator Burns noted that the Oregon cases which Mr, Paillette
researched were enumerated cn page & of the draft and they seemed
to hold that the requisite intent wes +he intent to defraud and,
that being the case, it would seem te him that it had grown with
the word "injure" as synonymous with "defraud”.

Chagirman Yturri folt thabt if the langnage were left out
and the matbexr come up laber, there would be inquiry as to why
the Commission left ii out and it could be sajd that the Commission
chaonged in some manner the natvere of the crime unless the commentur
shows quite clearly that the Commission did noct intend o do it.
While there have not been any cases in Oregon yet that haove
interpreted what "injure" means, he did not feel that the Commissio:
shauld delete the languase because the Comrission assume? it was
synonymous with “defraud.” Trerve might be a situstion arise, he
said, wheve "fraud" is not present but "injum" is and the covrt
would then say that was not inbtended to be coversd any longer.

Fr. Pailllstte advised that 1t was felt in subcommithbes that
this language, which is exdsting statulory language, should be
retained with respect Lo the inftent element.

Juige Purns cbserved that the Michigan code does not use the
word "injure'"; it simply uses "Intent to defrawvd" but defines +his
as "& porpoge to use decepbtion....or to injure someonse's interest
vhich has value,.." FEven though the word "injure" is left out
in the Michigan code, he thought thers was still the thought of
injory in the comprehensive term "to defraud."

Representative Frosgt asked if the subcommittee had a purpose
in leaving out the word %o "deceive" which appears in the New York
statute. He thought that ir tallking about "defraud" you carry
with it a lot of excess baggage from the common law, He added
that he noted there was no definition of "defrand" in the statute
and he did not see in the commentary any court definition other
than what he assumed was the common law definition.

Senator Burns thought the language was probably taken oub
because of Thert by Deception which has already been approved.

It was the consensus of the members to leave the word "injure"
in the definition for the present and to look at the rest of
section 2 and at section 3.

Mr. Paillette advised that regarding section 2, he had
noted in the commentary a couple of Oregon cases, State v. Swank
and Dougharty v. Gladden, and said that Professor Linde in 1959
had raaised the question of whether these two cases created a
problen with respect to forgery and utbtering and whether or not
they might be two different crimes as a result of the cases. The
draft, he said, atfempts to clarify this issue by making forgery
a single crime; in other words, it could be committed by making.,
completing or altering a written ingtriment or by uthering.
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Judee Burns cited a case where sz lnaividusal goes up to a
counter and atbennts to cozh a check and is arrested. If the
signabture ils proved not to be that o the purported maker, he can
ke taken on the ¢harpe of ubtering, Sraditionally., Norkaily, he
continued, forge=y is not charged hecausze it might be pretiy hard
to vrove that Lz, himself{. forged the check. Ie undersicod Irom
th2 draft, howevar, that 1v you could prove that the irndividual
both forged the document ard vitered it, that Fou would not charge

him on two countzs of bthe crime.

Mr. Palllette sgreed--he would he charzzd on one or the gther.
Sangtor Burns advisszd that latsr on the membars woenlid see
that a now crime had beer included--criminal possessior of a
forged instrument, which gets to the person who does nov guite

get to the counter with the check.

Section 3. Forgery in the first degrse.

Mr. Paillette stated Ghaot this takes the basic crime as sel
out in sectlon 2 and would make i% a more severe crime if the
written ingtrument fonged happened to be any of those set out in
subasections (1) through (5}.  In regard to Oregon law, there was
noe intent to change existing statubory coverage with respect to
the typss of documents covered now by URS 165.105. The proposed
definisions in sub (1) and (2) are differernt as they are exbended
a little over what is existing stabute. Subsection (3) sebts out
the types of documents presently set out in ORS 165.105.

Mr. Enight asked 1f checks were considered to be under sub
(3) a5 & "...comnercial instrument or other document..."

Mr. Paillette answered, "Yes.”

Mr. Enight asked 1f there was any parficular reason why the
word "echeck” was left out.

Mr, Paillette answered thot it was felt they vere covered by
the langusge Mr. Enight had quobted and noted the definition goes
on to say "or other document which does or may evidence, create,
transfer, alter, terminate, or otherwise affect a legal right,
interest, obligabtion or status.” The subcommittee felt this was
broad encugh to lnclude checks.

Mr. Enight noted that the present forgery and uttering statute
includes the word "check". He felt it ghonld be clear in the
commentary that it was felt the definition included checks 3o
that it could not be argued later that the language was talten out
and so was not meant te cover checks.

Judsn 2urns referred to subsecticn (2) of rseotion 3 and asked
whal: was interdsd to be covered by THe ohwace "or obher instruments
representing interests in or clgims against any property or
enterprise."” Judge Burns explained his question by stating that
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he had the impression that stocks and bonds are prebtbty well
recognized categmries but he ssid there zre a number of other
types of intererts. He wondered if it was inftended to cover
other types of shares of preperiy or enterprises and if so, is
there not some danger of the ccurt Inveking the rle of ejusdan
genexis?

Chairman YHurzi mantionel debernbures or warrants arnd acked
if They would be commercis)l instrument=. He did unot think they
necessarily would. He addnd thab the Firast part of subsection (2)
did no% bother him, it was Jjust the lapguaze "or enterprise”
thet did. He wondered whzat particular meaning the language had.

Mr. Pallletbte answered tha® "enterprise” was intendsd o
COVeY DUBiness 2P commerolznl enberprises.

Chaivman Yturri wondered if the definition should not so
gpeciiy 1T that was whabt was mesnt. He asked if Hew York or the
MPC ussd this iznguage.

Mr. Pallilette replied Fhat the languaze in the draft was
taken Irom Yew York.

Judge Burna resd from the MPC language "...or part of an
issue of stoclk, bonds or other instruments representing ints=rests
in or claims ageinst any property or enterprise.”

Scrator Purns did not recall sny discussion in the sub-
committee specifically with respect o "enterprise.” He did recall
a long, lengthy discussion egbout “public records." Mr. Spaulding
agreed with the statement.

dudge Burns thought that if there were fypes of documents
along the line of siocis ard bends that are intended to be
coversed that this is an 2rea where it is helpful to parties in
litigation and the couxts later on to have an illustration givien
of ths type of thing to which #his language could well apply.

Chairman Yturri noted the Michigan law szld "Part of an
issue of stock, bonds or sther Instruments representing interests
in or claims against a corperaite or other organization or its
property.”

Judge Burns asked if an interest in a condominium would be
covered by the language.

Mr. Paillette noted that the New York commentary did not
comment specifically and Joudge Burns noted the same applied to the
MPC commentary.

Senator Burns reviewed the situabtion by noting that the
draft diided Forgery into twe degrees; First saying a perscon would



Fage 10
Criminal Taw Revision Commissicn
Minutes, February 22, 1969

he guilty of forgery in the second degree if in the intent te
injure or defraund he falsely makes, nompletes, cr albers & written
instrument or utbters a written instrument which he knows to be
forged. In firs%h degrese forgery there lo eom atbempt %o catesorize
the crime by the type of instrurent forged. Senator Burns said
he was cerbainly not wedded to ths use of ihe word "enterprise"
and thought it was probably picked cub of the MPC. He noted their
commentary was silent ir respest to this.

Senator Burns nobed vhat fepgesy in the first degree was
covered very broadly in the proposec draft; so brozdly that he
wondered what was i2{% Lo be covered by second degree foTZery.

Repreaentabive Froct neted that cne bthinzg would be the doctors
pressriptions in the Wew Tora shatuve which is nnder Third degree.

Mr, Paillette goreecd, poiubing out that the proposeld drafy
conbined two seciions into one. He thought that Judge Burns':
exampie regarding condomipiums could pogsibly come under Sub {3)
of sectlion *.

Judge Burns sereed that 1t very well might, He asked if
there was a definition of "commesrcial instrument.”

Mp. Paillette said there was not, only of "written instrument

Chairman Yturri felt that subsection (2) of sectien 5
shonld in some way be related to something of value or a business
or corporate deal. He thought a hunting expedition planned Ly a
group could be called an "enterprise.”

Senator Burns read the definiticon of "enberprise” from Websts
dictionary: “The carrying on ci projects, the participaticn in
undsriakings."

Chairman Yeeori again read the langnage in the Michigan
ezatute.

Sengtor Burns szid that what the subcommittee had wanted was
to geteoh five categories: first, for the povercment securities
and coins, etc.; second, busivess instruments; third, deeds, wills.
cormercial instruments, cheoks; fourth, public recopds; fifth,
the official public delvmeants. There is no question, he continued.
but what the intsnt of the subcommittee was %o limit section 2
to business related, oriented, instruments of crime.

Juatice Sloan suggested the use of the language Teommercial
entity" or "person”. He noted that "person” throughout the code
was intended to include any kind of enterprise or business or
thing that is functioning and he thought the same kind of thing
could be done with "entity".
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Chairman Yturri observed that "perscn" had alrsady besn
defined as includizg corporebioas, He thouaht the langnage
"property or perzon’ could be substitutzd for "property cor
enterprise.”

Benator Burne moved that secticn 3, subssction (2) be smended
by inserting the word "perrion" after "propsrty or" and deleting
"enterprise’. The motion carried uraniwmously.

Sengtor Lent referred to subsection {(5) =nd asked if the
word "officially” was intended to modify hoth "igsued" and "created"

Mr, Pailletts renlidd thaet it was intended $o medify both.

Judge Burns alsn refcrred to subsectlon {5) and asked whet
types of things ilassvexi would be covered by ths subsectior; l.e.,
would a precs relsase ¢ covered? He observed that these ars
certainly officially issued by public informafion officers, public
relations me.,

Mr., Paiilethe said this would go back to the definition of
"written instrument." He recalled that thers had been a long
discussion in subcomuittee on public servant type documents.

Mr. Spaulding read from the definition of writven instrumenit
"used for the purpose of reclting, embodylng, coRveying or
recording information...whkich is capable of being used to the
advantage or disadvantage of some person.” He thousht the press
release would come undey this and Chairman ThHurr:, agreed.

Judge Burns advised that Multnomzh County now has a monthly
publication which is cerftainly a writien mabtter used for the
purpose of conveying information which "is capable of heing used
to the advantzge or disadvantase of spne persor.” He asked 1if
this would fall within subsection (5) of section 3. Mr. Spanlding
and Chairmsn Tiurei thought that it would. Judge Burns stated that
he was not so sure that this should be forgery in the first dsgree.

Chairme=n Yhurri referred te the Michigan code and read some
of the exsprnles of items listed as belng coverad: Brapping
licenses, ceryificales of motor vehlgle department, {he noted these
were all separate stabtubes) certificate of financial responsibility.
warchouse recdpt, cream test report, cil production report,
forester's report...He noted that these examples were listed by
Michigan as being under first degree forgery.

Hepresentative Frost thought that the problem canme within
the definition of "written instrument”, the part of 1t reading
"used for the purpose of reciting, embodying, conveying or record-
ing infommation or." He thought they were talling sboub a crime
agrirast value and thought 1{ this language were taken out so that
the definition read "econsbtitubingaa symbol or evidences of value,
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right, privilege or identification" that 7% would take it completel]
out of the press release field; the govermor's message field, etc.
The definition as zmended by Representative Frosts's suggesiion
would then read: "'Written instrumcnt' nesns any paper, document,
instrument,or article containing written cr printed matier or

the squivalent therszof, whether corvlete or incomplete, constitubtin
a symbol er evidsnce of value, right, privilege or identification,
whick is capahla of being used to the advantage or disadvanbage

of some person.’

Mr. Psilletts otrerval that, as in the 3235, the attempt had
been to hold down the nwsibor of depgrees of a crime ip this drafb;
what had been ~eoarsie degrees in New York smi Michigan ware
combined and puf into oae degres. The "public record” now is ipn-
cluded as pe=+ ¢f the basic forgery section in the CHS.

Senator Bummns advised that what they wers trylng to gebt at
was the problsn raisged in the Brantley cage where thers was a

forged certificate of nomination. 4nis had been discussed ab
length by the subcommittee at the October 18, 1965, meebting.

Representative Frost this would fall under the language,
"right, privilege or identification,”.

Judge Burns noted. the Brantley case involved a certificate
of nomination and it was held not to be a public record.

Senator Burns thought the case would thsn fall within
section 3, subsection (5) and Mr. Paillette agreed, Senator Burns
jnformed the members that originally subsection (&) of section 3
had Tead: “A poblic record, or an instrument filed or reguirsd
or euthorized by law to be filed with a public office or public
servant; or" and in stbcommibtee they had deleted all the language
except "4 publiec record; or" and tried To reach the situation that
was prevalent in the Brantley case in subsection (5). He thought,
however, that perhaps Kepresentative Frost's idea was a good one.

Mr. Spaulding was reluctant to teke all of that langusge oub
as it might apply to second degrec and Senator Burns agreed. He
did think, however, that the language in subsection.(5') secticm 2
wags too broad for first degree.

Judge Burns thought that if it were faken out snd the
commentery showed that it was not the intent to not make it &
crime but merely to shift it, it would be covered by sectlon 2
sutomatically.

Senator Burns thought there was another point, tooc. It would
not preciude a district abtborney from filing an information charg-
ing the defendant with Tirst degree forgery on the theory thatb it
was @ public record and, if i% failed to measure up to the level
of being a public record, as was shown in the Bramtley case, it
would come within the lesser included as second degrez.
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Judge Burns moved to delete subsection (5) of sechion 3
end to have the cormmentary appropriately shcw that 1t is not the
intention of the Commission to say that 1% deoes not constitute a
erime but rather tlat thage acts would ceome under section 2,
Forgery in the =secend degree. The motion carried unanimously.

Senator Buras thought that before going on to section 4 that
it would be srorcoriate to discuss forged prescriptions as he
thought there was 2 policy decisgion to Lz made with regard to them.
He stated that this was discussed to greebt length in the subcommit-
tee and that he hzd intorded to write to the Oregon Medical Societ:
to take it up with their counsel btut kad not deone so. Senator
Burns cbserved that some of the codes malte forged prescripftions
first degree forgz-ry bubt as he read i1t, +t would not come under
first degree forgery in the proposed draft.

Mr. Paillettie »oted “hat the discussion h2ld in the subcommit-

tee covered th.s ioporS:nt area and read iven Ve minutes of that
meeting, (Ber ppe -0, Minutes of Subcomuiliee Ho, 1, Ccbober 18,
1968).

Represerbative Groham asked if this wzs not covered in
gome other seci.on of the law.

Chairman Yturri replied that it was now covered ir anothern
section——for just narcotics.

Representative Graham asked if the question now was whether
or not dangerous drugs should be included.

Chairman ¥turri s=2id it was whether or not all prescriptions
should be covered.

Mr. Enight asked if prescripficzs woul? fall under the
proscription to "injare ox defraud?”

Benator Purns felt that there was a pogsibility that an
intent to injure would be present.

Judge Burns asked 1f this was the sord of thing that should
be left in the narcotics section or, 1f it 1s desired to expand
it to cover penicillin, ete., to put it in the medical code.

Representative Graham noted that there are regnlations that
control, too; he cited those contrelling the pharmacies and the
pharmacists.

Senator Burns observed that the pharmaceutical regulations
apply to regulating the pharmecy and the sanction is applied to-
ward the seller; whereas, the attempt in the draft is to apply
some sort of sanction agesinst the procurer. He noted that in each
of the codes examnined, New York, Michigan, Comnecticut, Illinois,
the trend ssems to be toward embracing forged prescriptions with-
in fongery.



Page 14
Criminal Law FRevision Commission
Minutes, February 22, 1962

Representative Greham sald that he couli see where something
could be developad where a2 supnlier of sonc types of pep pills
to kids could force a presoripticn to obtain a narcofic or some
gther dangerous drug and then utilize that to obtain money. It
seemed teo him that 1t would be advantagecus to include it here.

Mr. Paiiistte pointed out that a forged prescription for a
dangerous drug or ansrcotit is covered undsr OR3 475.100, but the
discussion in the subeoruibtee was aimed at other types of pre-
scriptions., The subcommitise did oot know whether there was
enougn of a problsm with respect to preseripilons for a nen-
dancerous drug, ot narcovices, to werrant including then in forgers

Chairman Yturri inguirsd about some of She new drugs where
they do not know what the sffects will be.

M, Mmoliizg somented That the proasoveni might have a

: i
difficult tins proving whether or not a drug g dangeTous.

Judge Burns asked if this was a function of the forgery sectic

Chairmen ituwri replied that the draft was covering every
other type of forgery, altering and chansing and he wondered why
this should be left out.

Senator Burns asked if it would be bthe altering of a written
ingtrument?

Senator Lent thought it would be necessary to go back To
section 2, which gets the "intent" inbo it; this section would
first have to be violated.

Senator Burns agreed and said that is why some codes
specifically irclude prescripticns. They get around the language
in section 2 by categorizing this type of inatrument.

Judge Burns asked if there was an evil in someone forging a
prescription for Chlorcmycetin or some of the new wonder drugs.

Mr, Spaulding felt there was certainly & good reason for
keeping people from getting those drugs without the prescripticn
from the person authorized to issue it——Dbecause of the possibility
of danger.

Judge Burns asked if this was not the reason we have the
various stabe and federal health authorities.

YMr. Spaulding thought these agencies would categorize those
drugs requiring a prescription but there is nothing to protect the
presceription itsslf. '

Senator Lent asked if the actor could not be held under
section &, Criminal possession of a forged instruwent in the
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second degree. iz thought all that wounld Te necessary would be
for someone to possess the altersd instruaznt knowing it to be

forged and with intent to utter same. The intent in section 4,
he said, deoes nct seem to be to defmamd cr injure.

Mr. Epight thoaght it would hswe to be something that was
capable of injurinz or derrauding wish it was ubttered cr it would
not come withinm th: criminal proscription of a forged lnstrument.

Mr. Robers Thornton aryived at the me=eiing.

Henatar “nwma did nct Yhink it would heave To and Senator Lent

did not thiys “liis wemld ccery though. Beoetov Lent referred o
the definiti... ¢ - “foaeed instrament” whist ool " a written
inatrument whi b tos besn folsely made, comvieiuvd or altered.”

He felt that if =sueons had such an instrusmenlk and knew it to
be a forged irshrument and intended to uliter 1%, he would be
guilty under s:ction 4.

Representgiive Frowt thousght that the leiinition of “written
instrument” wouid cover the problem of the prescription.

Senator Lenmt was of the opinion that prescriptions were
covered in sectlion 4.

Representative ¥Frost noted that the language defining a
ntyritbten instrument" included "a symbol or evidence of value,
right, privilege...” and he asked if an individual has a right to
buy a prescription drug without a preacripilon—-or ig it &
privilege to buy?

Chairman Yiurri thought it was probably a privilege and he
thought it would be covered. He Tthought perhapes Senator Lent
and Representative Frost were right and there was no problem.

Judge Burns was reluctant to say there was something here
that would make it & corime to forge a prescription for penicillin
when it is not known that that is an evil, either to the individua’
or a third party.

Chairman Yhurri thought there was a potential there, Though.

Senator Purns thought it lent itself to many kinds of problem.
such as black marketing of prescriptive medicine and thought the
reason this particular crime is beginning to appear in first
degree forgery in revised codes is because of the greater incidenc
in the use of drugs.

Representative Graham thought that somecns had had the wisdom
to say the pharmacist could not sell; they had had the wisdem to
lmow that the drugs were dangerous and therefore they could not
be sold without some authority having control., He admitted that
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the draft was from the opposite viewpoink, that of the buyer; but
thought there had been wisdem in requirinzg =snirol through the
seller. Hegarding the guesbion of whether pa-icillin was evil

or not, he did net thinx "evil” itself was the gquection; it was
dangerous without “he proper knewledge. The question is, he
continned, whethe: someone shonld be in jecvardy 1f he athbempis

to obtain these things, even though he may have the knowledge that
it mey be harmful. _

Senator Bura= thought that Senstor Lont had probsbly elarified
the problem for the Commizsicn becsuse he thought Fhat preseription
would probably ceoms withih ssctior 4, posssssion. He thought that
if the medical pro:rssicn had reascn for puvoviding that only
licensed doctors przscribe deugs, then it wonld seem that for
some layman to LfoEe a pres:ripbicen, for whabsver reascn, would
constitute a possible darper to public geool sl he thought the
Commission hod & wolidy d:xision fo nake o ist=rmine whether or
not an act of "l vaturs vz sufficiently ~rnisy the publie good
to be desig-ii- o ¢ uinz. cHe recalla:d thet Moo DSpanlding had made
the point ir oo = what there are winy LUo:2s in the narcotic
drug sechion row with dhe rizing number of Low (rups.  Senator
Burns thought i{:is illustraved that even in that troad an area,
there are thiugs thal are not covered, .

Hepresanv.inlve Trazh {thousht there was flexdbility there
already. The Stars foard of Phammacy Dos bt determine whethér
or not a drug is a dangerous drug. He vpolnted ovt that asperin
misused was a dangaTous druz. Representative Frost felt that the
Flexibility should be lefs whare 1t now is by determining if it
is dangerous encvgh to require sanctions. He thought it was in
the draft right now; that it was a matter of accepting it, not
including it.

Chairman Tturri said the commentary shenid eshow that it is
the intention ¢f the Commissiorn that secticm 4 is "posasession”,
that it does constitubs second degree and that 1t is the intention
of the Commission that prescriptions be included.

Mr. Enight asked if this was under the definiftion of
Mwritten instrument?” .

Chairmean Yturri replied, "Yes.” He noted that where there
was ne alteration, where a prescription is written and signed by
the person writing the prescription, there would be no ferges
instrument but the individual could be cited for practicing medicin
without a license. . '

Senator Burns thought this would come within forgery because
it(wguld be "falsely making," and referred the members to sechion
1 (&4). '

Judge Burns did not think it would fall within subsection (4)
because 1t would be an authentic creation of the person signing
the prescription.
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Mr. Enight noted it would be a crire uivier section 2 to ubtber
the forged presciiphion if there is intent +o injure and deifraud.
He wordered aboui The case 1n the everdt ins 4wvggi$t was not de-
frauded, where tie person uttering the foiyed prescription paid
in full for th2 drigs obtalved. He fhougJ undser section 4 of
the proposed darais thatbt possesgsion of any type would have o be
possession of a2 forged instrument that would be capable of defraud-
ing if passed; otizecwise, pogsession would nol be a ¢rime.

Chalrman Yiurr: staisc Ghat undzr the definiftiers i% would
be included with "sitten i““ﬁ“UIJLi4" and the definiticon of
"forged instrumroi’ mears "Falsely made, GDua'PtEd or altered."
He was of thae opt:inag Thsh LT would bﬁ ineludad

Benator B ~ald i o prescrisvblon were written and signed
by someons desig.w v ug himsalf “"declnn when, in fact, he was
not a docter, th:. i wewld be covsred vnder obtaining property
under falss prev. .. -, ~J abTempting Lo, 20d That would be a
criminal proscris.. s

Mr. Spanld:__ scmmentad +hat thizs won!t s4ill be an abttempt

to defrand.

Senator Laxo thoctsht thot what wes Loroivad was the guestion
of how severely s mirnishment it was inteonded to give these paople.
He thought the mare possession of the forged instrument would be
covered by section &, Criminal) possessicn of a forged instrument
in the second desres, which, he nmoted, was net comparatively

a very serious thing. The possession ¢f ths insbrument with the
intent to utter would be within section 4 which does not go into
the "intent to injure or defraud." ‘he only intent requisite is
the intent to utter the instrument.,

Mr., Enigh': agked if this wonld make it « crime to possess
gomething when it wouid net be a crimes 4o utter it or do any-
thing with it.

Senator Lent agreed that 1t would not constitute forgery
because of the different intent necessary.

Judge Burns referred to section 3 sub (4) and asked if there
was presently a statubtory definition of "publiec records.”

Senator Burvs stated that it was defined in ORS 192.005 (5).
He felt that the definition would carry over and added that the
subcomnittee specifically stated this in their minubves,

Representative Frost was still concerned about the definition
of "written instrument’ contained in section 1. He thought that
it brought up, again, the press release situabion by the use of
the language "...used for the purpose of reciting, embodying, con-
veying or recording information.” He noted that there is no
reference here to "defraud or injure" and assumed it meant simply
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"posgessing." He observed that the formed instrument is one juzt
"falasely mede, completed or albtered." Representative Frost said
he s%ill wondered if they were pot zalking, basically, of a value
erime rather than a straight decartaon crime.

Senator Lent peosed the situatios where an individusl might
bhave an instrument that iooks like a press release in his pocket
and intends to witer the instrument. This would not gain the
actor anybthing of value, it would not be taking anyone's property
and yet he could he prosecuted under the language of the drafd
becanse it 1s that broad.

Representafive Frost again stated he thought the problem
arose with the language telking sbout Jjust embedying information
or recording information or convaylng information. He thought
the rest of the language in section 1 sub (1) gets at what he felt
the Commission was talking about and that is "value, right,
privilege or identification" capsble of being used.

Mr. Palllette sald in respect tn +vhe definition of "written
instrumen’” that the New York commentary on that indicates that
they were attempting to defire instruments that mipght be subject
to forgery in the broadest poscible terms; so they purposely used
this kind of langusge. He rzad from the New York commentary:

"This conforms to the common jlaw principle that forgery
can be commitied with respect to 'any writing' which may
'be the means of defrauding ancther'. Apparently inadverf-
ently, the former Fenzl Taw's forgery Article considerably
regtricted the subjects of forgery. Since, on the one hand,
it d4id not define them in general fashion and, on the ¢ther,
oreated numercus cnecific crimes applicsble to certain
designated instruments, its crime of Iorgery was held to
be narrower than the comaon law offense in this respect and
to embrace only those instruments explicitly specified in
the substantive provisions. The revised provision restores
the breadth of the common law crime by encompassing every
docunent or other iteam susceptible of deceitful use in a
forgery sense which is 'capable of being used to the
sdventage or dizadvanrtage of some person'.”

Mr. Paillette added that in following New York, the drefting
attempt had been the same, to make it a broad definition. As New
Tork pointed cut, he thought it did restore the common law
approach.

Section 4. Criminal possession of a forged instrument in the
second degree,

Professor Platt said that section 4 raised the very interesst-
ing pcint with respect Lo inchoste crimes that he felt the
Commission ought to look at. Possession is incomplete criminal
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conduct, he said; it is an inchoate crldu, The MPC in section
5.06, the Artlcle on Inchoate Crimes, dexfines the crime of
“P035e531ng Instrumsnts of Crime” amvi be felt that definition
clesrly would enccmrass what the deslt gpscifically attempts bo
do~—that is, make possession o thiz poirsiculs: kind of an ingtru-
ment a crims. Professcr Platt ElILEEd that in one inctance that
he kmew of the Ccrmmmq ion had alveadr goproved this kirnd of an
gfferse and this was with resoecth +w reszession of burzlar's tosls.

Professer Platt advissd that in the Incheste Crime Thalt thatb
he had raized the issus that hs f2lt That the Incho=zibs Crimes
Article was rezlly the better place for all possession-type crimes
o bo, althongh he rezlized the Conmission had made the decision
with FESPPCU to the burglar's tools. He felt That rather than
proliferate possession-Ltype cximes, it would be hetter Lo concen-—
trate them within the Article whizh really deals with the basic
concept of criminality, that is, the incompleteness cor the in-
choateness of this Xind of crime.

Professor Platt replied that he had raised the issue in the
draft and had suggested thal perhaps the section ought to be added
in Incheate Crimes, dsvending upon what the Commission decided it
wanted to de with this parvicular Kind of an offense. Obviously,
he comt14upd if it was decided to define ”pussesslon“ with respect
to each kind of crime, then it Dugh not to be in the Article on
Inchoste Crimss.

Mp. Knight observed that the draft made "possessicn” of a
forged prescription a crime whersas "passing” it will not be a
crime. He thought they were doing specifically what Frofessor
Flatt was erguing against,

Professor Platt noted that he was not necessarily taking a
position on the mnatier.

Benator Buras did not think the Inchoate Crimes Article was
guffieciently birnzd ergugk G embrace this particular type of a
possession orffenzes.

Professor Plath EoShonght the section in the MPC could cerbainly
be improved %o Eﬂrcjnass anything the Commission wanted.

Senator Burns salid he tended Ho agree and that was the reason
the Commission was meebtlng, to try Lo broaden This in a cohesive
manner.

Mr. Paillette sald he would like to speak with respect to
Professor Platt's remarks on Inchoate Crimes. He recalled that
at the time the Commission considered the Burglary Draft and dis-
cnssed burglar's toels, a comment was put in the final draft teo
the effect that the Commission realized this might be covered by
Inchoate Crimes as an "attempt" but that it was being included
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with the understanding that this woull tuve <o be reviewed hy
the Commission lotcr inm i7ob% of the frait oz Tochoase Crimes,
He thought froo the shsndnoint ol srorotiriiny dhe erinine? oode
that the general swprsoach Thoousl “hs Tochood
preferable over hndt-szad-miss, spanifio-ooe sbtebubes. Fe Thought
that rerious considozaiicn should he piven 4o adopting the {120
arprosach, 2t onlly wilh wazpect %o the Juaft rresencly Lelng
considersd bud slze with resczob i

- =
casession~-t e cilawnag,
NjY

: tools and othor

Zengtor Yhiwewl commented thatr mivmaliy a fcriped instimment
ig thought of nz cre which the pevson inbended to ubbepr., He
felt This was thae ssme thing thet was Lothering Mo, Kuight, EHe
cbserved thef mection /- Zade it a coims te have soretning in your
Peszession Tthat it would not be a erimz to ntber.

Mr. Enight agreed. He felt it was wrong; if it wonld not be
8 e¢rime to make the instrament or to pass it, he could not see
why it should be a c¢rime when someone pogsessed it.

hatiman Yourrd sasd this iz why he wondered sboul the
definition c¥ a "forged insfeument’, seghion 1, subsechion (5).

Mr. Endight thoughy that The pogsession of somethine that wes
forged must be somethipg thab if the possessor was capable of
uttering it world be z crime of forgery. He felt the courssz would
hold to this,

Hr. Paillette asked if he did not think the definiticn of a
"forged instrument” dafinsd sn instrument that was gagshis Of
beipg used to commit = forgery. B

Mr. EKnight =2splisd that then his possession would not be
important but he Lelt thai they Nad just said that regarding pre-
geriptions that it wounld woi be a crime to write it ou%, it would
not s a cwima 4o noss 1% Lzcawse there would ba no intint Lo
injurs ¢r gefrendt, hud it is & erims when you possess it. Lt was
his contention, not ealy for preseripiicns bub for any cther type
of writing, that if it wos a crime te possess i%, it had to be a
crime tc pass it.

Chairman Yturri observed that tre definition of a "forged
instrument” was a2 hroad definiticn zuvd he nobed that the intent
o utter is ahsentk. -

IIr. Paillette pointed out that the inbent to ubter is set
out in section 4, however. :
Serator Lent suggested that perhaps the problem of ubbering

might be solved if the definition of a "forged instrument" were
changed to read: "A written insbtrument which has been falsely made.
completed or altered for the purpose of defrauding or injuring
another person.” .
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of a forgery devica.
Chalirman ¥Yturri ocelcd 4f it would be Senabor Borns' inb
that il three of tha ugeblonz go backX to subeemmittes.
Senabtor Pumas said that 1t wewld be his iatenticn that all
three gecticns go over inito Inchoate Crimes
sent to Me, Floift =itk snstoueisriome 13
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subcommittee could also
”W*Ltten instrument.”
dd d anytiing =rd thought it might just be a
Mr. Spaulding was of the opirion that it 4id add to the
carried unanimounsly.

He
Tudge Burne seconded Sensbor Buras' approach and the motion
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Seaction 7. Criminal simula#ion.

Mr. Peillette remarked that section 7 was a minor provision
of the Article. He noted that 1t was gimiler to the MPC pro-
vigion in 3224.2 acd that it has been adopted by other revisionists.
.-He_thought perkaps that Oregen did not have the problem thet other
mere wopulcus states have, bui the section was intended to cover
art opjects, antiques, this type of property. The lichigan
commentary points out that This crime takes careful planning, thab
a great deal of money is usually atl stake, and it is difficul®
to apprehend a criminal of this nature after a erime has been
coumitted.

Judge Burns referred to subsectlon (2) and voiced the opinion
that if the "posgsession situations! were a]1l to be thrown over to
inchoate crimes, that subsection (2) should be in the game transfexr
generally.

Chairman Yturri recalled that the problem invelved in the
previous sections was that of mere possession without the intent
o dafrand.

Sacsion 8. Frovdulently obitaiping a slgnetorns.

M. Poilletbe advised that this was taken from the New York
Revised Penal Law and the Michigan cote. It would cover the type
of situation which would not be forgery because the document thatb
is completed actually ends wp as it purnorts to be, a document
execubed by the person hoevirg the authority to sipn it. Tais is
intended to get at the person who obbsains a qualified signeture
under false pretenses.

M. Paillsette resd the subccmmittee minutes relafing ©to tThis
seotion. (See pp. 10-1l, Minutes 8. &. Wo. 1, October 18, 1968.)

Professor Platt said that without havire the definition of
Theft by Deception af his fingertips, he did not see any differenc:
between Theft by Decepbion, a8 il has slready been defined, and
this particular cescripticn. e auked Mr. Faillebte if there is
o difference. FProfessor Flayt did nob think this was, initially,
a trpical forgery situstion bhut was a false pretense, decepbive
practice that he Ttheught would fall under the theft definition.

Judge Burns observed that the commentary stated that "A
signature is not 'property' as defined in the Theft Draft.”

orofessor Platt contended that if a salesman misrepresented
facts with respect to the wvalue of an article and he knows this
ko be wrong and the purchaser signs a check paying for the article
the salesman has shtolen mongy on the grounds of deceptive, false
pretensss, mt on the erounds of forgery. Hs thought this was
within the tneft defimitvion. e pointed out how closely forgery
and theft Tun bogether. FProfessor FPlatt astated that he raised
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the point because he did not want the Commissicon to get into a

Pirkey situatien, where the stake's atborney has an alternative,

perbeps, oo the saps ind of conduch,
Senagter Duras gquobed froam Thwxft, Tenbative Dralbt IHo. 1,
Aypil 1953:

"A perzon, who cbiains Trnpertj of another thereby,
omrihs thelt Ly deception when, with intent to defreuad, he:

Greatss or confirms ancther's false impressicn of law,
Talue, intention or other stafe of mind which the actor deoes
not believe to e true; or

Fails Lo correct a false impression which he previcusly
created -or condirmed; OT...."

Professor Platt asked wua+ Tthe difference, esseuntially, wes
between the definition read =ad that in section 8§ of the proposed
draft.

Benator Duzns replied Lrah uefS Ly Decsption presupposes the
cbtaiﬂing of *’HPEFiF as fcﬁuWU of the degsitfil act. The crims
of frauOLlepuly ﬁDqunln& 3 ogignatiups 13 more of an inchoate
state; it dces notb necesaiuﬂ.ﬁ thz obfaaning of property.

Mr. Paillevie advissd thal ithe da7izitlor of properiy ool
tained in the Thelft Drafd waz: "'Teeperiy’ meansz any ertlicle,
substance or thing of welvre, including, but not liwited Lo, monsy,
btangible end intamgible perscnal property, real property, choses-
in-action, evidence of debt ox of conbract.” They were concerned,
he sai1d, whevthexy or not a signatuze wounld £all within the
definition of propesty.

Senator Lent quoted from section 8 "by mezsns of any mis-
representaticon of fact which e knows o be feise" and felt the
langunage was swkward., FHe asiced 3D 1t should not be "represenba-
tion of facy whish ke inows 4o bs false" or werhaps it should be
"hig knowineg mispeproesaetaticn of fazt.”

sengtor Lernt agked if it was intended to cover bhoth kinds of
conduct, fraud in the indvcement and fraud in the execution.

Senator Burns replied that they were attempting to cover
fraud in the inducement heyre. Fraud in the execution would be
covered in Theft by Deception.

Senator Lent asked sbout the casc where a sichnature is
obtainsd by ssking someocne bto sign thrse copies of an instrument
and the ingtmwments are lald cut sc that the signature line shows
in three plazces, Ths pemson reads the first instrument and in-
tends to sign it. The second insbrument is entirely different
but is signed under the assumption that it is the same as the
first ipstrument., The third inetrument is the same &s the first
one; however, the signature on the second instrument is really
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the one that is wanted. BSenator Lent ssked if this would not
“be frand in the execubion. GCaoxbainls ke lodividual sigped some—~
thing he J14 nod iatend e oo,

L . S L g Ny .2 L T Pt ] = —_ - =
Chyenysagn THorred clhovsndt Lol would So Theft by escsnticl.
. = _———a N S Tt ™M, - - o | - —ezila z -
Moe F2zililetvsns: Dhooget Lok Joara 3o e dndooscmsrt snd an
- - . o (R S Mg .=
tHe exasutinn woare coversd Wy Stz gectlan and ware mesnl oo te

e gactlion woas iubtended to cover rocf-
Whniie he dld not endorse some of the
e myofing snd sidimy conmbractors, he was
Lot sure he favore iiog 8o miach more to The bundans of the
digtrict atterneys. As thz ssotion is worded, Judges EBirns Looughi
any penson who & Y one o the convracts and was disannﬂlrtﬂl
later, cozld go to his district attorney to issue a complaint.

iﬂ’* Al SE3.010E O
practices of #fome

Mr. Enight commented thaot przsently there has to be a false
token in mizreprescntaticn. e said 1t was very frugtzatirg o
have scmeons gﬁlﬁg around with an orgsrized Gype fraud and not be
able to produce a false telen., He did pot think it would oreate
ary grcater “fﬁﬂlsm.b“'c'ﬂ““g the proocred section than whnet
th:ru 15 LD

Chairmen Thoroi thousi't Bhat whaosevor was Intended insihe
inducenent snd in the exaowiion, ihat it shouid go indto the chapter
on forgery.

Senator Buoeos I”Jtnl&i tnes bhe suheomrlitose DAS GLHSW

sEed
tha p”cblem cresbeld by rooiinyg sl slding contrachors and decidad
that the sectiva mhould aﬁ“*o: lgteiy fall within forgery.

Judege Borns siatﬂd that wis poiub was that if the Commission
wished to placs this type of lhirg in 25 a crime, they should bear
in mind the burden heing placad, maialy, on the presecutors.

Mr. Enighs remarwed Bhav i e ef}rﬂ]ﬂ&inpr hadl paid for the
siling, ha woued e in oho diskeiey atbfornegy's ofilice, BT AT
under D??? go s L ot voizik A zood deml would be added oy o
puttinz the gipnshios Snbnaii o b

~

M, Paillatie zeferred o vhe Inchoste Crime Article and
asked Professcer Platt if his delfiniticn of an "abtempt" gets far
enough into the preparal-ion stage Ho include this kind of conduct?
In ofther words, wcould itG be ﬁ“*empted Th=it by Deception to falsely
obvain a signature on a documsnt if the actor intended to go ahead
to cbtain property?

Professor Flatt seid his feeling would ba thei it would be
covered. e admittsd vhat 1t was o problem of fact, the differ-
ence between preparation and atbtempt. The defining of "abttempt®
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for the purpese of distinguishing it i*rv mere preparation is one
nf Hhe mnst difficuls, if not the mos t difiiculi sections in the
Inchoate Crimes Ar— sia and o o thoh ﬂqhq_ﬁ Proiesson Pilabt said,
he wse 4 Livvis Zsarliab oboot the Tﬂuﬂﬁ-, Tovwater, as
Mr, Faillebie mutb :E.";i .‘*.-" ' : platr thonght 16 ﬁuoulrﬂ ba an
poienpt.  He aaded hint = Caol 2E 1naek hea ta ocrimes Thatb

: s 3xrinad as C-L-.-z",-_,' il lise, b'l.l’.?xg.._""j i8 &2 gosd exsmple,

L GA o LRteEms o SomEld g_._m“'he DTIOE,

Coaimaen, Soasyi refeirad bo Bona "_L‘ Lent's commznts e sons
of the lonsusme *n osechlon 3 and oppesed thabt 1t cusght o be cleared
uD.

o
LEmn osamod Mo, i i

Clievhe LT Lt worlid c- violer ce Lo
Geal ._-hJ.H 1% s L— Trwrsn anml r:r;ril_ig o sz
TNLSDIEDTSSeLIng angy Tact®

I"_'.,iri

oad Aol Yeel this would cause any doaftiag

probvlein.
I. [ :"i"" T by g ;_ Ve e Irb [ N f 2Ty
| A rr_l.;} AL DL BT S 2, i1 -J_I-\.\L;. St }F H=2a7s Jar L
intentliorsl wis cogoneatten: of *ﬁr*""”..

SenAbor nent fold edlior wonild b snuiofacvory.

Senaver Dooes wov sne amendnerd supggested by Senator Sent,
G0 poovede wnal ke Iaot ohenze of srovnon B oorealdr Yhe obbains
the sigagbure ¢ gy peoson 6o oa weitien instroment by nesns of
kuowirgly misrepregenting spy fact.” Senator Lent seconded Ghe
motion and it carrisd vna 'EJ_TI"}L._%:L
Seridon 9. Uloawfully welug sbow:,

Mr. Paillette sotaliced that szction § gets into the problem of

-l
the uwe of sivga, X7 was vhe inient %o comdine sevaral exsting
ctatutes. _{: advisad that e iz,rst R-leﬂcJ__u-l OF' section 9 de-
fined the ocmine pad thet ention L2) definegd "coin machineg®
and "alug." T owase Inte kot "eoin machirte" be defined broadly

wernling moching thad wonld toke

noes onlyr codian hat oalan » irkens. T8lug" is defined $o
ineludz A do -"'mf.,tu*' .r,.L Or a3 2 slug a8 well as anything
that ¢ould be used o oo E-'.Cz.'___‘L_. that 13 designed to accept other
things such =g a Billl or fike=n. H2 ncbed that coin changing
machines are Becomirg popular, by inserihing a bill an individual
will Teceive coins in wolmm. LR was the “ntent to cover this
type of machine, also.

enough o inclvde gy e

>, Pailletbc adwvised ihai 3hs ssction was btaken from the
Michigan pioposed dreft whiclh, in turn, is based on the New York
statute. ~The difference in the spproach employed in the draeft is
that the proposed drali dees not provide for different degrees
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of the crime. The subcommititee fe”*‘
one statubory crime would be suffincis =

T-5
T
BIREUED
3 ™ T e
ot L
Wil >
e S e e n
SRR TR S fo _]111_ Ry Wi R
ii=o _.II propesty oT ':u,_

o

L
e nnina: po ke Thom *11'L R
il wsEneal G ““h.:..t, ’_’_“"-_.';"f 1“*-1 ; ._1
contipn woizll create a DLrts
o ghoDe whiosl cEL DLBD F LN

LR

wereg SOl
gurationsd

dMoTe hIlnch

Lhay :E.:i"' ha ogbieesd o
SR s o he forged, aiuh Bhe Lnbsnb
o cuilby of Te th.u zuacnd Legres
Ho 1n;urc oI cniluy s rgery in 28

- " 7 A — - a_-. R
He fel® thou 'Lw:C. =131 dirhe = coin machime AT SROVAS

way o "utteriog”
cesrs was 2 Pirvkay paablfe. ine

B e
Y evprE . oF TR ST Geaelf.

T S

gnd whot
facts aan amount

("i.ﬂ(‘-iﬁlu-" was on ous-—gnde-ouns
&) | = ciepbleon had been raised
By jr Ths fhpegmeeas teodry oo weid epcch hime thab

= 'v-\-\:-ll-rﬁr ..-E

it aid uov

Troiascnr Bleht pebasd Ghe wooticn ecafained The wiod o e
Paonsaesast aind coleo X e Toransonion wizhed te do some-
Shipe sheud

SepdToass Cvrovl SuZaers? ahalb tmocsosges’ was wlad Dloectly
W the demstianey Cosihoiarend Yo souvle merEra G ougse 3
Tocandiale “*‘T" g st anroeccDerieidio was not precsnl in csebion 4

Cprofessor 2lath then «2adeked Jhy ths Ypogmeszior af .a eredit
cerd" was not mads pardh of the Jedindtion.

Senabor Thurri suggashed golas on over to section 10,
Trandulent res of a crelit acard,

Section 1. Frandulent use of @ gradit vard.

Professor Platt wz2id ne ratsed vhe question because he
thought perhaps there wss an inconsistency. If "possession”
w1th the intent teo defraud with slugs was a crime should not
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"possession” with intent to defrsud with a credit card be also.
He sald he still felt thet "possession” as used in "slugs" ought
to be treated as a general possesscry guestion.

: Mr. Enight asked if the penalty for an "abbempt" was to be
directly related to the principal crime sdvanced?

Frofessor Platt answered that the crime of possessicn is
generally viewed not as a crime of attempt but is defined as
something that is criminal in order to allow the police to
intervene at an earlier time than they could with respect to the
definiticn of the erime of attempt. Possession, he said, is not
generally equated with the crime of attempt. The penslty provi-
sions for the crime of atbempt is equated with the principal .-
offense. Possesslon of siugs or weapons is demignated currently
as a misdemeanor in the code—-it is not related to the principal
for the reasen that it is not close enough, yet, to completed
conduct to warrant the higher penalty.

Me. Enightt thought there were certair irshences where
pessession should be releted to the completed crime, i.e.,
poesession of a forged check with the intention to pass it. He
thought this should be greater than a simple misdemeanor.

Mr. Emight favored leaving the word "possess" in the drafts as
they go through them and then if it is seen that in some instances
they fall under the general possession definition and under its
penalty, they could be pulled out znd put there. He contended
that the possession of some things should have greater penalties
than possession of other things. '

Professor Platt thought that philosophically, at least,
if the penalty for possession is lighter than that for the
completion of the crime, it amcts as a deterrant,

Mr. Enight thought in some instances that possession should
be penalized as a felony.

Senator Burns pointed out that one of the most commonplace
of all felonmies is burglary and, traditionally, the possession
of burglar's tools is a misdemesnor,

Mr. Knight noted that possession of a narcotie drug had a
greater penalty than using a drug.

Professor Plabt was of the opinion that these were the
things that the subcommittee on Inchoate Crimes should consider
and thought that if the language were to 1.-ft in the draft that
it be done with the condition subsequent that it may be taken out,
depending upon the decisions in ths Inchoate Crimes Avdicle.

Mr. Paillette replied to Professor Platt's question re the
reason for pubting "possession in section 9 bubt not in section 10,
It was felt by the subcommittee that a credit card itself would
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constitute property; consequently stealingz iv would be theft

and possession of a stelen ampds uld protably e theft by
recelving. It was felt that forging a credit card or pogsession
of a forged card would be prohibited Ty the forgery sections of
~the draft. It was intends=d fihat credit cards be covered under
the definitions, he said, buit iv was felt that there was no
purpcse in kaving separvave sections relating apecifically to theft
o forgery ol ceredi® cards,

dudge Burns spresd wisnh Foefessor Platt. He notsd that
sectlons 4 and 5 had Teen talks: out and there the gist was

Tuogsesslon with iavent to ubter":; in sestion 9 it is "possession
with intent To enable a perscu to use it frauvdulently..." and he
could not sse vwhere there wa2 any r=al difference. He did not
thipk the Commission membaig. could make an intelligent choics
kil Professor Platt compietes his draft and the subcommittee

considers itf,

Mrs Paillette related fthat when the subcommittee was trying
to get at possession cf slugs, -+t was irtenied that the moemufac:
vurer or the supplior e reachsd., He fel® it would cover the
situation where it might be 4ifficult to prove a person had made
the slugs tut perhaps it conld De proved that he was in possession
of them with an intent o sell them to someone else who wonld, in
turn, use them in a machine,

Cheirman Yturri asked if the word "possesses” were deleted
and tossed into the subcowmittee with respeet e inchoate crimes,
1f the section would then be satisfactory.

Senator Burns was not certain that the deletion would add
apything to the section. He guoted the language, "he...possesses..
with intent $0...use it fraudulently in a coin machins” and
asked how this intent would be proven. He thought that if the
e¢lement of possession were o be placed in the inchoate crimes
section, 1t would be necessary to take the whole gualifying
phrase along with it in order to permit the district attorneys
to get this kind of proot in. Ha did not feel it woulid de
viclence To thz incheats erimzs gouncept to lsave "possesses" in
section 9.

Chairman Ytuvrri asked those in favor of the retention of
the word "possesses" in section 9 to raise their right srms. The
members unanincusly favored its retention in section 9.

Section 10. Trauduleny use of a sredit cawmd,

Mr. Pallletts guoted fioom the MED comeencazy:

_ "This is a new section to fill a gap in the law re-
lating to false pretenss and fravdulent practices. §223.3
and 8223.7 cover theft of property or services by decepbion,
It is doubtful whether they reach the credit card situation
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e LI Wfiers agssune YHhae
rdar be encovirage sellers o

honer the cords waedily. Souz it is the ron~dsceived lssuer

who 1s tue wiccin of the prachisn,”

Mire Podilletbe zdvised Harh seotiorn 10 13 pased on MPC section
5.6 and the Hichiman code. The ipbert To "injurs or deiran "

ib uﬁv ETe 3 Thoel un tho Doogsity seceulias, T:ﬂ exieving =vatute.
165,300, reauives on iubent o Lsfrand and e noted dadb ths
definition Ay MoPEfit eoselt A4 an awmepded veznsion of URE 165,280 (T

Mr. Pailleblie advised that there were presently three statute:
on the bocks covering credit card crines; ORS 165.290, defiping
the term "credit serd” snl “card nolderVy ORS 165.295, déaling
with the uniswind {jkiﬂﬁ, croousiag, pusscession,  elteravion or
use of a credit card; OxE16%,%00, proalblting the fraudulent vse
of a revoked or cenceled ocavda. Hn said bhat ihe suncommlttee had
wented LU speciflcally ;Dilﬁﬁ¢ sut that the existing statubs
provides for misdsmemnern pundshment 1f tle tota amﬂuur of ssrvicer
or goods obtained iz undor 475 and for a feleony punishment if the
total is over %75, The succommitbee felt there should be similar
grades in the case of credit card use.

Cheairman Yhurri deferrs. consilerastion of szetion 11 until
after the ncoon recess. He Jid rowever, decide Ho cbiain =
Commiszion vote on tha sechiong aieeady discuszed and relserad
the members to sectivia L.

Senator Leni: understeod Shew if it was mgved at this time to
adopt that it would slso include Ghe prior zgreement thal the
subconmittee woiuld re-gysming the dsfizdtion of “Ywritten
ingtrumant."

Greireman Touced agreed, adddug thab ¢ven after the Jommission
has fermally adopbed a draft, if scnething inconsistent or
improper is fouud, they could 3o back over the {draft,

Section 1 wes adopbted unanimovsly, with the above provision.
Seotion 2 was adepted unarimcusly, as dreafted.

Section % wis adopbtedl woan mrasly, a  smended.
Sections 4, 5 and © wers previcusly vobed on.

Sestion 7 was adepbel wmaninorslr. =22 drafted.

i

Szetion ¥ was adeopted unanimously, as amended.
Section 9 was adopted unanimously, as drafted.

Bection 10 was adopbted unanimously, as drafted.
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fhe Commission members recessed Fnv lunch, conveming azain
at 1:%0 P.M.

Sechicn 11, Megotiating g wTif oo neociinbia Ainsimiment.

A
=T i J e T ek BT ER e -, pA e P T————— T .

cenn we ouwadn Do not gven
havipe a gpecific Z0uiiuo N _ he et clonks, partisularly
since wndanr i GofgETEr S oneT woediihe dsefsad, She obisins
ing of LropsvRy ¥ fMoeald faRRe: vie wautd Te thafi by deception
Fe theught thars wsar2 2ul® OLREE sarbages Lo naving a ved check

atatube, howsyeln--—-Uils; proneehy Ases rob aobuslly tave to he
‘gbtained in cvdar for noooime s 0o campdtteds bwo, Thoira are
coriain peims facie nvldoncg TaonLnd - hhen Lol the 10w, o2
nobed that the Hickigar sop?Iiods emprasines Lo wrohacTion ol
tho gyaben of nepoblisbia papst ozal? uand that becsuse dhaoif? oare
so widely naed, thors i3 soond Desok for being abls By UekKe 436
of them with the orime faels svidence rroTvisions.

Mr. Peolilat®s

s

. the stbeommithes had antiolpoted
fhot sechbien L1 would goount Ho 9 MEsCEMBanNor and Ghat the =zswious
erimes, imvolving & spod Gaal DI RIASY, would be prosecubel
nder theft by decaphins. '

Mo, Poillebbe Feli fThel Lhe MheRizan spprcsen, With respect
to the definitisns, was = gnod one-—tinlz was o incorpoTaie OF

refapence toe Uniform dopnagoial Crdge G inicions.

Oregon has thewz nader predsny statube. The draft language is

a litble different frowm 7RG 165,225, Mr. Paillette said, and he
also noted Hhat there i en de provision incloded. This
provigion recolved & £9 i consideration in the cubcommitie
Section 11 gubseciion ¢ nos intended to prehibift prosecu-

i
tion of a check charge ton day period has not elapsed.

The prima Teele evilizues facters, he noted, were not new;
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M. PoilleShe gunbad From Gne DoAafl commenvary:

MUndsr the primz raciw cvadenc: gproviglens of the
crobton the atate wests i%s initial burdsn of oroving intent
i it shovs either thebd ths issu2r of the ilnghrumsnt hizd
0o secouni with tas drawes or that the iustzuzent was not
nade geoed ulthin tom daye 28hey recelps of a notice of dis-

honor. Tiis doea ot msan thab the svate cannot prosecute
nnbil after the ten day period has elapsed, but, merely
that the nroima facis evidence provisions ere not available™
until this time has gups Dy.

Mr., Paillstia stated that w rather i1 portant change ig made
with respect to existing cieck lews on the question of intent.
The dra‘tt ig geared to an inbesni oo kmowledge that the check
would not be homnred. 1f a pargon presénts a check on Friday
with not encush mioney in wns bank on Fridny o cover it but with
the intent to have enough money tanked on Honday when the check
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ig presented for payment, under the proposed draft no crime wourld
be committed. The reasoning behind this is that if there is no
intent to defraud the perscen t0 whom the check is given, no crime
is committed, Under ORS 165.225 the knowledge element is Pknowing
at the time .of the making, drawing, uttering or delivering that
the maker or drawer,..., has.nobt sufficient funds in or credit®
with said bank...for the payment of the. check,..."

Senator Lent referred to the language employed in seckion 11,
subsections (1) and (2) and.felt that it was guite apparent that
it was referring to drafts and bank checks. He did nmot think the
terminclogy quite fit, in that a negotiable instrument could be
a promlsscry note,. fer ingtance. He wondered if it weres meant to
cover enything other than the bank draft or check.

M, Peillette_eﬂmitted.theﬁ the section was meinly’intended-
to cover bank drafts and checks but said it was certainly meant
%0 cover other negotiable instruments as well. The prima facie
evidence provision probably weuld net apply in the case of a
promissory note.

Senator Lent was of the opinion that urnder the dreft language
that if you e¢ould not point to a "drawee" you could not have 2
erime and if the section were intended to cover promissory notes
and paper other then bank drafts and checks, the stabtement was too
narrov.

Mr. Paillette theught Senator Lent had brought eut a good
point.

M. Knlght suggested it might help if in section 11 eub (1)
the werde “hy the drawee® were delete&.

Senator Lent suggested thet the languape "by the drawes" be
replaced by “upen.preeentmen

Judge Burns thought the. werd "presentment” mlght have some
restrictive eonnetetlene.

Representative Freet read from the definition of "presentment”
in ORS 73.5040 and concluded that it was quite broad. He stated
that there was a good deal of excess language, also, in the
definitico of "“negotiable inztrument" in ORS. 73%.1040.

I, Paillette replied that the definitions were incorporated
by reference because they were broad and the secticon was intended
to cover instruments other than bank drafts and checks.

Eepreeentetlve Frost referred to the time of presentment and
expressed the opinion that problems were being created by having
the commercial code definitions; he thought it was ereetlng a good
defense becaunse time of presentment and how lt is made is very
gtrict in the commercial code. -
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Mr. Pailletbte stated thet not only the MPC, but the modern
view of these things is that csubion should be exercised in
writing prima facie provisions in the criminal statutes. In cases
where a prima facie case is created against a defendant, it should
be strictly limited. This is purposely done under the Michigan
draft, he continued, to mske it difficult to have a prima facie
¢mse. The tendency in the subcommittees, he said, not only with
this draft, but with respect to theft of services, bhas been to
abtempt to limit the prima facie evidence provisions much more
severely than they are under present Oregon statutes.. ..

Represenbaiive Carson pointed out the language "failed to
make good" contained in section 11 sub (2) (b) and commented that
it was apparently a phrase of art used in negotisble instruments
as 1% was not English.

¥, Thornton veiced the opinion that some consideration should
be given to what = burden check prosecution is on the district
attorneys' offices and on the pernal instibtutions. He stated that
usually between 1/3 and 1/2 of the inmates in the penitentiary
and the correctional institutions are check people. He thought
‘eonzideration to whether or not a large portion of the NSF cases
should be taken out of the criminal Justice system entirely. There
might be some restriction made bto the effect that there will be
no criminal preosecution unless it can be shown tha¥t the person
who tool the check exercised reasonable diligernce in  inquiry
£ to the identity of the individual and the exdistence of a bank
agcount,

Chairman Yturri questioned that practical, precautionary
steps could be instituted, say in a busy supermarket. He felt
that passing a bad check was Just as reprehensible as shoplifting
cases handied by district attorneys for the merchants.

Representative Haas suggested perheps some kind of a com-
promise could be worked out so thab lnstead of pubtting a greal
burden on the merchants, it could be put into the statute Tthat
rather than have the conduct complained of occur at the time the
check is given, that it be knowledge or expectaticn that the
instrument will not be honored within a reasonable time or within
ten days or something liks thad:,

Mr, Enight observed thsat this would creabte problems because
the check writer simply would have an additional Ven days and
enlarges the story he can come up with. :

There followed & discussion regarding the various types of
identification required by merchants before cashing a check and
the fact that they are more interested in the identity of fthe
passer than whéther or not he has a bank account or a good credit
Tating,
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Mr. Enight observed that if passing z tad cheek were nct &
grime, the businessman would tarz pire cons in protecting himself
against such loze bl hie naic de arres] w5 the someentary in
the MPC to the effect +whas it is necuesgzxy to protect the 1nbegrit;
cf commercial paper. = was of the oplelcn +hat most stores breab
o sheck mors 23 RCNEY wisn 22 a Iicniss o pay money.

Chairmen THUNTS agreed “masl g Birg shonld be done,
ceriainly, becavss the mevchant is at fewlt many times =and in-
vites the probiem. While he felw snmevhing could be done in that
area. he did not feel thaw the (prmission could insert a roadblock
into CoOmMercse.

{Pape 2 begins here) o o

Senator 2urne neferred to the problem raised with respect to
felontes apd tn the fact that there were soO many "paper hangerst
in +he ponitentiary ansd that some thought they really should no®
be ou: there. He thougkt pecople terded Lo forget that recidivism

"is highes’ arong "paper hangers’ and that it is the esc=iest way
%o steml. Senator Burns said he recognized the custcdisl problem
involved but did not feel the proscription against such condnct
conld be ignersd. de felt to take ous gection 11 completely
would lesve a serious gap and noted that the MPC contaired &
segrion to covar thisg.

Judge Burns sugsested thab perheps Mr. Evans or lMr. Wigeman
would be able to speak with a good deal of proficiency on the
problem. :

Mr. BEvans replied that he thought in terms of responsibility
to the individuazl. He said he would be in agreecment with
Mr. Knight regarding giving s additicnal ten day period in which
to continue waah was an irrespensible act in the first place. He
felt this would be sayimg, in effect, that if someone brought in
a counberfeit bill that it would be okay for ten deys. He
believed that such a postponenent would just comprnnd the problem.

Senstor Lent referred to the Michigan tewt contained on
cage 74 of the draft amd o the MPC text on page 35, poinbing
sub that the langzuage seemed %o Lliwmit the zsculons to the payment
of money and did net ssem te et into other negotiable instrument:
o thougnt the discecussion sheald get back to what was really the
sbuse, drafts and bark checxs. He thought perhaps section 1l
shonld be confired o thess toings.

1P, Thornton agked if those with district abtorney experienc:
felt that the present policy in the law should remain unchanged
as far as prosecubtion is conecerned.

Senabor Burng replied that he would habe to sbolish the right
of the district attorney to prosecute a bad check case.

Repressntative Carson remarked that section 11, sub (2) (b)
with its ten day policy made The district abttorny by legislative
policy, a collectlon agency.
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BSengtor Burns thought that fhe Mol arocroach was betbher then
that proposed in the dpafh. He wiggesi =l Hhe following linguspe:

T

- - e, e L D e ke ba . R Tranel 1 T
BOeUEQIY L0l i Tl XTDNEL U7 J"'C-|...f'i'{ iy FRRSG TS i b S LR L
i

i
1f ke dsavss or pa'”t”* 2oehesnn o ‘hjjj"‘Eﬁ{f"G arder for

toe payment of money kmowing Uaat 1t will not be honored by
the drawee.”

]
'R

T i

Setabor Yhorrr soced of rrrbdngg was 5o he drcluded remarding
postdatel chugoks o Te Toe n_ﬂnLnL ey retvr=d by the drawss

fox inzufiicient funds erd the meker msking pood within 10 deys.

Zenator Burns azied if presently just the izsuing of a bad
check was pain:z: Tzcle gvidence.

Mr. oizht reglied that 16 had Lo Te presented to a bank
and dishonored fon 1nt1ff+c+Pnt fundes in order to be »nrims facie
evideuce.

¥ir. Paillette pornbed oub thzi the fen day pericd was io-

Tended B0 wake il more dlfficult to make a prims facie cusz and
Senator Lurne aad (Mairnan Yeurd felt it should be wals move

OifTicult to meke & prima facis case.

Mr, Enight did nmot thionk it would be sasier presanily oo
obtalin a conviction tnan it would be under the proposed language.
He felv that all the draft would do would be o extend the
"excuse" period or the "sTGory" as to why the passer did not inbtend
to defrand. :

Bepresentative Csrzon oommzndnd the thousht of maiting the
steavute languzge more understandables to o Jjury hut he felt some-
times the atvempt o 'hhldﬂlueu the lanzusge aaounted o "vulgarw
fzing" it and though & proposed definition had gore too far in
this respect. 4 "bad dheck” he contended means "defective or wveid
by the dictionsry; it does not mean "worthless",

Mo, Paollsits aoviser that one of vhe inderss of ths dwef
T ocure The srtifleial distineiinsn Lalwe
) 3

- R E

was twenh & 'no eccound
I 0 N ! Tk K - - ey £ - - — % s o L

avd 3 "LIFY cneci end o osover 1T TP oone sbabade.

dr. Koight commented thal this wes pregently a problenm
Eﬂrtl' LD 'J..J ) .-:H:‘ L= g Lmeﬂ CL& Ve - : - - - - . -._\_\_‘“. - .

o

S ome [ .- LT}

Senator Lent admitied that he, also, .id not like some of
the changes made in the Eneglish language butb noted that the
purpese of language is to communicate and words do take on new and
added meacings as bime passes. Ho felt that the language "bad
check" communicated its meaning pretty well. He thought the
preoposed definition of the c¢rime of negotiating a bad check stated
what a bad check was,.
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Representative Frost observed thar a re
though valid. could cause a check to nobl Te
endorsenLnt Lc1_ﬂ Yemldlh I oA Ded Aok :

draosze

I n e =R " . . 5 o - 1 - .
Pr, ?21L3:hhe althat oo Shat e el T opa Lnu i Glensnt
s v A 2 - e T 3 5
of "koowlirg st 1t will ned be Lenoeraadlt Mz oedviced dhath Waw
1 J. . =TT . 1 . Vit o — [H
Yorlk a:ﬂ Lize. VP07 ezploze the Liopwars "bad checoi.”

caams A .. oas - el
REL 3 PR P [ VU PP R T
- oL — i I o . EL T 1 . .
"otz s ol thouse Dpeosdlg Yvod?, "hodl owns

Lo thrsL,

The rawr Lepguzme proposcd for scection 1L subsscticon (1) now

WGEITHRTT O crime of pegoiinting o bhad cheek
L0 ne nsgobietoon, nibtors celivers o cLsck or siwllar sight
srdar Jen the pamrent of money Inswing that 16 will not be
(=]

A
‘J
hontored b7 the drowse,”

Senatol Jurmag moved dhen LR remeining lavotage Lo dhe HEC
drade on paz: 25 be gdopdedntra sacond sentence arnd the mib-

sectiorm=

be o
changaz in tha langnazs fo adapt it for the yroncsed drad

1% wag zpoeed Thabt thers would uecznsarilys be some dzafbing
+

Judge Burns azized 1f the ten Gay pericd imposed any obligabion
on the taker of the check to redeposit.

antwered hat 2231 not tdnk There we

L
fe M@M*JMJJ the
aTG +hﬁ+tﬂ1 d=y

o

(S EHEI Y

Judge Burns asked how The prosecubtor would customarily prove
the fact of noftice of refunal.

Benabior i 5% Ty e mumter ol nesthers faeooinng
the 1:;‘:3L;1 Ui & g Tean prﬂvisiﬁn In voe atatuse zud than
nebod » mombeEre had male the ioliowing policy qeoisions:
(.. Jobo wimeerinies the draft wualon ‘-?};e BN iangusge and (23

inciuds the orimg he provision, With these policy declslons
in mind, he zaid he would enterioin a mobion 1o send the draft
back to the zulcomulttes to come hack out containing the
appropriahe languags.

cge Barng thought there was oLi1l & guegstion a2z to whether
neiz rheuld come Anto teing upen dishorer ox upon dis-

S  He uhw 1gaL a vote should be talkes: on this

2 hinmgell would be reluctant to depart from the
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policy in the draft, Tthe MPC approach, sincs the subcommittee had
given the matter much comnsideration and had recommended the draft.

Mr. Enight thought the. prablem migrs sodse in the proof of
the notice of dishonor.

Judge Burns moved the rerenticn of the pelicy of the sub-
commnittes as expressed inl secvaicen 1. The noolon carried, recelv-
ing nine "aye” voLez and one "nay' vote, Repivsenbabtive Haas.

It was agreca tualb “he proposed draft would g back to the
srocommittes for redrafting, incorporst.ng The Commission's policy
decisions. : )

Arson and Related foénseé, P.0, n., #4: November 1968, Suh-.
- commitbee No. 1 Recommendstion re beclion z. -

Mr. Paillette explained thebt there had beén a section in
the Arson draft called "Unlawful Use of Firs" which was really a
restatement of ORS 164.07Y0. 1t is the rasligent type of hurning
situation, is called "Crimes relabing to fires on land” and pro-
vides for miséemeanor punishment, Mr. Paillette read the text
of ORS 164,070 to the Commission members snd r»elated that the
first draft on Arcon had not inclv<=d this I35 bad besn dis.
cussed in subcomuitiee 1n connecticn with ¢ivil Liability. He
stated that the Forestry Code provides for treble damages in
these instances and the courts have looked to QRS 164.070 to
determine the standard of care or dulyy that is placed on the
defendant in such cases, There had L2en reluctarce to discard
the language in ORS 164,070 in view of the fact that it was tied
in so closely with the civil cases. At the Commission meeting
held on the Arson draft, fthere was much dissatisfaction expressed
with the policy of retaining the lanpusze just because it had
sonething to do with eivil law znd % :causc the statute, as writbten.
contained inconsistencles. The Commission approved all of the
gections of the Arscn Ira’t - .oent sectlon 2 and sent this sechion
back to the subcommittee for fuarcher recommendeisions. After
further discussisn, the subcommitber recommended that the section
be transferred to the Forestry Condz, chapter 477. HMr. Paillette
revealed that the section had ori inaliy been in the Forestry Code
and had been taken out in 1965 and ut inbu the Penal Code. It
would be ur to the Legislature to dzcide what they would want o
do sbout the btrancifer.

Genator Burns moved the approval nf the subeommittes
recommendation regarding saction 2 of Argmn and Related Offenses.

Judge Burns stabed that when the reconr 2ndsafion is made to
the Legislature it should be stressed that they consider redraft-
ing the section.

Chadrmen Yturri said that the Commission could Propose Some-
thing aside from the present code and submit it a&-a separate
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recommendation te the Legislature for ‘nelusion in the Forestry
Code.

Judge Burns seconded Senator Burns' motion and it cerried
unanimously.

Note on Criminal Tmpersonablon; Forgasry snd Telated Offenses.

Senator Burns stated that the Commizgsion merbers should know
that criminal impersonation had bheen eliminated.

Mr. Paillette noted that Forgery and Helated (Offenses, P.D.

Ho. 1, had had a section on c¢riminal impersonation %o plck up and
combine into one section all of the existing statutes, beginming
with ORS 165.205. The subcommittee felt these should not be
retalned in the code, thabt there were civil remedies to take care
of such cases, and that 1f theft were involved, it would he
gcovered. IfF was felt by the subcommittee that the statute e
impersonating a peace officer should be retained bu¥% that it
should be in ancther part of the code, crimes against public

sdministration, perhaps. HNo objection To this action was reaised
by the Compission.

Kidnapping and Related Offenses, P.D.NHg. %: February 1969.

It was decided to carry the consideration of this draft
over for asnother meeting of the Commission.

Mr. Paillette expressed the hope That the Commission could
meet every three or four weeks as there was sufficlent material
ready for its consideration.

The meeting was adjourned at 3:15 P.M.

Mawine Bartruff, Clerk
Critminal Law Revision Commisston




