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OBEGON CRIMINAL LAW REVISYON COMMISSION
Ninth Meeting, March 20, 1943

Minutes

Members Presant: Senator Anthony Yturri, Chairman
Judge James M, Burnsg
senater Jehn D, Burns
Bepresentative Wallace P, Carson, Jr.
Representative David G. Frost (delayed}
Fepregentative Douglas W. Sraham {delayed)
Bapresentative Harl H, Haas (delayed)
tir. Frank D. HKanight
Sanator Berkeley Lent
Mr. Robert Y. Thornton

Absert: Mz, Robert Chandler
Myr. Donaid E. Clark
#r. Bruce Spaulding

Staff: Mr. Donald L, Paillette, Procject Dirsctor
Also Present: Judge Car® H., Francis, MeMinnville, Oragon
Justice Gordon Sloan
Mr. Jack Wiseman, Deputy Dirsctor, Staie Hoard of
Parcle & Probation, Salem, Oregon

o The meeting was ¢alled to order by the Chairwan, Jenater Antheny.
Yturri, at 1:00 p.m., Room 421, Capitol Building, Salem,

Election of Wice Chairmap

Chairman Yturri cxplained that since the previous vice chairmen was
no longer serving In the Legislature he no longer qualified for menberahip
on the Commission and it was necezsary to elect a vice chzirman, He
declared nominations in order for that position.

Representative Carson placed the neme of Senator Burns in nomination.

Mr. Knight woved the nominations be closed and that the secretary’
be instructed to cast a unaenimous ballot for Semator John Burns as vice
chairman of the Cexmigsion, The metion carried unanimously. (Rep. Graham,
Heas, Frost not present.)

Chairman Yturri noted that both of the drafts on the agenda, Kidnapping
and BRelated Qffenses, B.D. #3, and Assault and Related Offenses, BP.D. #2,
had been considered by subcommittee No. ? and ta, therefore, turned the
meeting over to Repraesentative Carson, chairman of that subcommittee,
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EKidnapping and Related Offenses; P,D. MHo. 3; February 1965

Representative Carson painted out that while subcommittee No. 2 had
congldered the drafts, it had done so prior to his appointment on the
Commigsion and he asked Mr., Paillatte to laead the discuseion of the proposzed
drafe,

Mr., Paillette stated that P.D, #3 was the version of Kidnapping and
Belated Qffenses approved by subcommittee No. 2. The format is that followed
in other drafts of substantive offensea, beginning the Artiele with a2 section
on definitions, The definitions apply throughout the Article which is
composad of six eections. He advised that the key definitionsz are the
definitions of "restrain" and "zhduct",

Mr. Paillette stated that section 2 of the draft szets out the elements
of Kldnapping in the second dagree, The elements are: an unlawful restraint,
knowliedge that the restraint is unlawful, a substantial interference with
another's liberty, an unccusented to restraint, secreting or holding the
victim in isolation and using or threatening to use deadly physical force.
This sets out the basic erime of kidnapping.

Mr. Paillette explained that Kidnapping in the first degree is an
aggravated offense, Tt would be those instances where the abduction was
for the purpose of compelling a person to pay money or deliver property as
ranscm; or to held the victim a3 a shield or hostage or to Inflict serious
phyaical injury; or to terrorize the viectim or ansther person.

Mr. Paillette referred to aection 4, Unlawinul Imprisonment, and stated
that within the framework of the Kidnapping and Related Offenses Article,
unlawful imprisconment is & new crime in the sense that there iz not a coo-
parable statute under the present penal law,

Mr. Paillette explained that section 5, Custodial interference in the
gacond degree, covered gituations which sound of the kidnapping offense but
which do not come up to the magnitude of the erime itself,

‘Representative Frost now present,

Section 2. Kiﬁnapping in the second degree.

Mr, Paillette pointed cut that a person commits the crime of kidnapping
if he abducte suncther pergon, Subsection {2) of aection 2 sets cut the
defense and he reported that there was & good deal of discusasion in sub-
committee In respect to this as to whether this should appeat in the
Kidnapping Article at zll or whether it should appear elsewhere in the code.
It was [elt by the subcommittee that the defense would epply specifically ta
kidnapping and sBould be set out in the kidnapping Article.
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Mr., Paillette advised that subs (a), (b} and {e) of sectieny 2 €2) are
all required to make out the defense to the etime of kidnappinz. The
language "the burden of injecting the issue™ is tentative languagn. Although
the Commission has approved similar language with respect to defenses in
the Comprehensive Theft Article, the subcomuittes racegnizaed that this
provision would be subject to modification, The Commizsion might ultimstely
utilize this language, which is borrowed from the Michigan proposal; or
might frame it in the form of a defense and set out that the burden is on
the defendant by a preponderance of the evidence; or might set it out as an
affirmative defense. The policy decision in subtommittea was that whatever
form the Commission decided to uge, there should be 4 defense avsilable if
all of the factors were present.

Chairman Yturri asked if the word "deadly™ were defined anywhere,

Mr. Paillette replied that "deadly phyeical force™ is defined in the
Definitions Section of the Freliminary Article, Although the Kidnapping
Draft was written before the general definitions were formulated, he said
the Kidnapping Drafi proceeded on the assumption that the definition would
be that deadly phvsical force was the kind of Eorce that is likely to cause
serious physical injury or death,

Mr. Paillette remarked that the Kidnapping Draft, as well ag the Assault
CDraft, was drafted by Jeannie Laverato. Miss Lavorato iz no longer with the
Commission but did present the draft to the subcommittee &nd did the basie
background regearch on the Article.

Mr. Paillette raferred the memberz to the commentary in the draft apd
observed that the concept in the proposed draft is not a very great departure
from existing law in substnace although the structure is chenged guite a bit,
Two separate sections are proposed, each one dealing with a separate degree
of the ¢crime. I noted existing statutes, In éffect, proewide for the
aggravated type of kidnappifg inransom Bituatione,

Judge Burns observed that the thing that bothered him about the term
"deadly physical force" was its use where it iz and zlsec because as he read
it on page 2 it is virtually a circular definition with "gericus physical
injury"., He read from the commentary: "“'Serious physical injury' means
physical injury which creates a substantial risk of death, , ., ." and then
"1Deadly physical force™ means physical force that under the circumstances in
which it is used is readily capable of causing death or serious physical
injury." He noted that if "deadly physical foree" was used or threatened
to be used, that under second degree kidnapping a defense cannot be made out
and it would be first degree kidnapping if one of the actor's purpcses yas
to inflict "sericus physical injury™ upon the victim., Judge Burns said he
could not see any difference between the twe and he felt there would de
great difficulty in framing the indictments and in the procf problems,
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Judge Burns also talled attention to the use of "serious bodily injury"
in saction 4 of the draft,

Mr. Paillette stated that this was a typographical error and the
wording should be "serious physical injury”.

Senstor Lent did not agree that there was a circuity in the definitions,
He felt that one term defined an injury while the other defined the force
produecing the injury.

Judge Burns pointed out that the language in section 2, subsection {2)a)
read "with intent to use or to threaten to use deadly physical force” and
that in section 3 subszection (3) " [purpose Jto inflict serious physical
injury”, In neither instance would it necessaerily mean that the actor
actually infliets sericus physical injury or uses deadly physical force; the
condition exists of the danger of the use as opposed to actual inflietion.

Mr. Pailletfz explained that the attempt in the proposed draft was to
provide a defeuse in a very limited type of situation~-the family situaticn.
Even though the actor was & relative and he had the sole purpese to agsume
contrel of the perscn, if im so doing there was evidence that he intended %o
uge or had threatered to use deadly physical force, the dzfense would not
become aveilable to him. He noted that the definitien of "deadly physical
force” i3 important here and also in justification as a defense., The "serious
physical injury" dafinition becomes important in the robbery context and is
also extremely lwportant in the Assault Draft. In the Aasault Draft the
definitions become important becsuse the seriousness of the injury will
determine the seriousness of the assault crime, He did not fesl the defi-
nitions were cireuitous for the reasons set forth by Senator Lept.

Judge Purng acked if Lt were Kidnapping in the first degree to abduct 2
person with the purpose of inflicting serious physical injury on him; could not
first degree kidnapping be made out of a0y gase where the circumstances were
such that a substantial risk of death or seriecus disEigurement, ete,, were
actaally created.

Chairmen Yturri asked if under Kidnapping in the firat degree, it
requires the purpose to use deadly physical force to Inflict a serious
physical injury. He felt a seriocus physical injury could be inflicted without
the use of a deadly physical foree. Ha asked to whom the “leadly physical
foree" in second degree was to be directed--to the victim or to symecim ¢lse,

Mr, Paillette replied that under first degree the force could be direwted
to the victim or to another person.

Mr, gnight referred to the language in section 2 subzection (2)(a)
", . . coupled with intent to use or threaten to use deadly physical force;”
and asked if this was not really threatening physical injury,
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Chairman Yturri felt there would be a void ruless something were addad
to "deadly physical force™, It has to be uwpoen the victim or upon aucther,

SBenator Lent suggested that sub (a) be amended to read: "*Fhe abduction
is not coupled with Iintent to causze or the threat to cauze serious physical
injury;". This would get rid of the "deadly physical forca™ altogether,

Judge Burne agreed that this would help.
Representative Haas new present.

Eenatar Burns advised that he had sat in on the meeting of subcommittee
Ho, 2 when it considered P.D. #2 and the subcomwittee made the policy _
decision to imsert the defense as a part of kidnapping, He felt the Commissien
should -address itself to this policy,

Mr. Paillette adwised that the cemmentary speaks to this on paga 7 of
the draft. He noted that what is being locked at specifieally is the
parental kidnap sitnation., Oregon presently has not only kidnapping pro-
vizions but also has a separate statute on taking away a ¢hild with intent
to detain £rom a parent, OCourts have gaenerally held that the parent whe
abducts his child is guilty of kidnapping if a custody decree has been
entered but is not guilty in the absence of such decree, The minority of
the states have departed from this rule, he said, by exempting parents from
kidnapping altogether or they have mitigated the seriousness of the offenze.
He noted that perents are exempt from the Federal Kidnapping Ack,

_ Mr, Pailletie remarked that when the draft was being put tugether it was
felt that, gemeraily, parenmts should be exempt from kidnappring and other
sactions dirsected teward that situation, It would be a rzlative minor offensa--
custodial interference, Since custodial interference would probably be a
misdemeanor, it was feli there wight be inztances, because of the acts of the
parent, where it might warrant a felony prosecution, Particularly when a

ehild is removed from a parent and stolen from the stata,

: Rap-eaentatlve Frost referred to the language in =zection 3 sub (3)
"tn infliet serlous physical injury or to terrorise . . .” and thought a
relative or bushaad picking up 2 child ard taking it home with him could be
guilty of first degres kidnapping wheu he could not be vundarc sacond degrea,
Most of tihe aituatione arising would involve the tervorizing of either tha
mother or the £ather.

Judige Burns thﬁught the problem aroge because there was no definition
of "terrocize',

Chairman Yturri agreed with Representative Frost and quoted from the.
commentary: "If the relative abducts the child for any other purpose, e.g.,
extortion, terrorization of the mother, perpetration of any crime upon the
¢hild, then the exclusion does not apply and the abductor -may be found guilty
of kidnapping.”
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Senator Lent cbserved that both first and smcond degree kidnapping
dapended upon somecne abducting someone s0 that "zbdueting” becomes the key.
He noted that the definition of “abdunt' is to "rezirain a person™ and that ths
definition of "restrain" is to restrict or take soweons someplace "without
hisz consent and with knowledge that the restriction is vnlawful," ahd asked
what makes the restriction unlawtnl, Abducting someonn is made kidnapping and
that is the only wey if becomes unlawful,

Representative Frost questioned that the language “and with knowledge
that the restriction is unlawful" in section 1 was needed.

- Mr, Knight did net know why it had to be in the section except perhaps
to define the mens rea.

Mr. Thornton chserved that the MPC contained the word "terrorize! also
without defining it.

EBepresentative Frost picled out the language "without his consent™ in
section 1 and said this imputes consent can be given whereas theve Ls the
2ituation of children . and incompetents who are incapable of giving consent.

Mr, Paillette advised that the draft sets out what “without:consent™ is,
howevar,

Senator Lent questioned that the language “"without his consent and with
knowledge that the restriction is unlawful™ conld be deleted becmuse of the
problem of the policeman maxing an arrest.

Mr. Paillette recalled thot thie was one of the points discissed in
subgoommittea. He noted that "repstrain" is not only used in the kidnapping
sections but would come into play later ont in other seetions, also--unlawful
imprigonment talks about "restrain™., The definition of "restrain” was
intended to cover the situation of detention by an officer or in a store
(shoplifting)}. It was folt there should be some language in the definition
which would not place them in the Framework of penal sectionas,

Mr, Enight asked if there was not a better way of defining a mens rea
for something than saying" with knowledpe that [ it is Junlawful¥; ~ It zecmed
to him that a defendant would use lack of kaowledge that sn act was unlawful
ag a defepse and, technically, if he could eonvines a jury, he wounld have a
good defensz cven though intending to do specifically what the draf: is
trying to gat at.

Chairman Yturri observed that Michigan and the MPC did not have that
proeblem.

SJenator Lant thought that what the draft was trying to state i1s that the
restriction is without consent and with knowledge that it is not privilaged
or awthorized by some other rule,
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Judge Rurns referred to Sectionm 212.4 of the Model Pemal Code, Inter-
ference with Custody, and noted it talked zbout the child- - sitwation and
uged the language ", . . he. , , tzkes or entices any child , . . from the
custedy of its parent, . . ., when he has no privilege to do so.” He did not
feel in this section a définition of "privilege' was needed.

Cheirman Yturri advised that Illinoiz defines "Imlawful Restraint™ as
follows: "A person comuits the offense of unlawful restraint when he knowingly
without legal authority detains another."” He thought this was what should
be incorporated in the draft.

Zanztor Lent suggesﬁed the lahguage “without his consent and without
legal authority" be used.

Judga Francis cited instances where officers take berserk individuals
into custody and wondersd how the situation would be covered vnder the
def inition in the draft. These would be emergency situations where persons
would be placed in confinement and where no sanity petition. would have been
filed. He wondered if some privilege shouid ba spelled out in the statute,

Judge Burns advised that in Portland some 20% to %0% of the mental
hearings originate where the person is agtually raken into custody by an
officer who does not lodge a charge against the individual; the individual
s cbviocusly disturbed and is taken inte custody and taken to & hospital,

Mr, Enight referred the members to ORS 426,215 and read:

“Any peace officer may take inte custedy any person who hé has
reasonable cause to believe is dangerous te himself or to any other _
person and who he has reasonable cause to believe is in need of immediate
care or treatment for mental illmess. If a peace officer takes a person
into custody under this section, he shall remove him fortiwsith to:

(a) A hospital,, . ."

Senator Burns moved to amend section 1 {1) be deleting "with knowledge
that the restriction is unlawful" and inserting "without legal authority™.

Representative Frost thought the Commission had glossed over the basic
policy decision of whether or not te include the parental kidnapping. as an
offefise. He msked if there was a child stealing section that would be a
misdeneanor.

_ .Mr. Paillette replied that it could come under custodizl interference
which wonld he & misdemeanor.

_ Mr. Knight noted that if the child were taken across a stats line it
would become custodial interference in the £irst degree and this would fall
into the felony claas,
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Mr, Paillette zdvised that this was necessary in order to extradite the
individual £rom another stata.

Senator Burns' motion to amend section 1 (as above) carried unanimoualy,
{Rep. Graham not present),

Senator Burng moved the adoption of the definitions as drafted. Judge
Burns said he would second the motion but he wanted to be heard on two or
three of the definitions,

Judge Burns quoted from section 1 (1)(b), which defines when restraint
is without comsent, ". . , if he is a child who has not yet reached hig
gixteenth birtiday or[ is Jincompetent person 2nd the parent, guardian or
other person having lawful control . . .* and asked if this meant legally
declared incecmpetent. He thought this should be epacifically stated one way
¢r the other in that a person could very well have lawful eontrol of someone
who is an incompetent and yet there might not be azny order of guardiansghip
that has establighed that formal relationship.

Chairman Yeéurri did not feel the language meant legally declared
incompatent.

Mr. Faillette zaid that he 413 not believe that the drafter had in mind
requiring that there bz a court order. He did not think the New York drafters
intendad that either,

Senator BRurns recalled that the subcopmittes had discussed this and hed
desired that a degree of flexibility be left there. He thought thisa
flexibility was desirable so that it would be z matter of proof,

Judge Durns was satisfied with this as long as the commentary would
make it clear that that was the Commission's intent,

Mr. Enight wondered if the definitions were creating a "statutory
rape” gituation in that it relates to "moving him from one place to another..,
without consent™ and anyone under sixteen could not give consent. He cited
tha eighteen year old who takes out & fifteen year old girl,

Senator Lent did not think this would be & problem becanse the restraint
does not become part of the crime unless it also becomes a part of abduction,

Mr. Enight thought it would become & problem wherever it is a part of a
erime to restrain a persen without abducting hiw.

Mr. Paillette observed that even there it would require that the
regtriction of movement be intenticnal to come within the definition of
restraint.
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Judge Burns szid he would also like to speak on the definition of
"reiative”,

Senator Burns moved to amend his moticn so as to insert the word "is»
after the word "or” and before "an™ in section 1 (1X}b).

The ianguage would then read:; *,,.child who has not yet reached his
sixteenth birthday or is an incompetent,,.”

Chairman Yturri announced that hearing no objection, the motion would
be so amended.

Senator Lent stated that it had been established that the Commission
maant the language in section 1 (1)[%} to mean incompetent in fact and hot
incowpetent in law, necessarily. He asked what the incompetency referred to--
incompetency for what purpose; to make a contract, to make a will?

Senator Burna thought the intent was mentally incowpetent,

Senator Lent asked if there was some definition of that somewhere that
would be of aid,

Mr, Knight observed that a physically incompetent person would still
have the mental competency to consent,

Representative Frost asked if they were talking about someone incapable
of understandingly consenting to the taking or to the restraint. If this
were B0, he agreed with Senater Lent that the definition did net accompliah
this with the use of the word "incompetent”.

Mr. Thornton suggested that the word "an" could be deleted and the
language "a mentally" be inserted before the word "incompetent” in section
1 (1)(b}, but he thought it would get into the danger of contention that a
person wolld have to be legally declared incompetent.

Senator Burna did not think this would get to the queation raised by
Representative Frost nor to the hypnosis situation, either,

Representative Frost thought perhaps language to the offect that he was
"unable to understandingly consent" or "incapable of consent” could be put in,
He thought the problem was the uwse of the word "incompetent",

Justice Sloan suggested saying "urable for any reason to understandably
give a consent",

Chairman Yturrl thought the same problem would be encountered in trying
te determina the meaning of “"unable to understandably give a consent™,

Judge Burng was of the opinion that this was d problem that could be
much better hanc «d in subcommittea,
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Mr. Paillette reguested an indicatien from the Commission as to
whether or not the2re was agreement that there sheuld be some provision to
cover this type of situation,

Senator lent thought it was necessary to go back to ancther aituation,
also; the question of whether anyone under sixteen is incapable of censenting
or whether the whole thing should be tisd in to a question of fact am to-
whether or not the person understands what he is doing and {s capable of
neking a decisien as to whether or not to go along, Ne questioned that there
should be an artifieial standard and then an actual, Factual standard,

Representative Carson suggested the language "...anyone by reason of
age, mental incompetency, [ etc.] is incapable of giving a valid consent*
and leaving that to a fact determination, The age would be one circumatance;
in & given case fifteen might qualify.

Mr. Enight did not see any reason for an artificial standard (ege) in
this when it is still in rape situwations.

Senator Burns noted that the Commission was at a disadvantage in
congidering the draft because the drafter, Miss Lavorato, wias gone and the
subcommittee members considering it through the three drafts are gone also,
He thought the rest of the Kidrapping Article was less controversial and
easier to get through but he thought it might be in order to delay Firthey
cetelderation and go on to ths Assault Draft,

Senator Burns felt the subcemmittee should receive some direction as
to which way the Commission felt the draft should go on kidnapping., Hs noted
that the draft, the New York approach, with the. affirmative defeuse in it
and with the definitions in it, is guite a departure from the Model Penal
Code approach. The MPC appreach, he said, is really simpler and the Commisszion
might think the drafi should go the MPC routa., This would obviate the
questions with respect to age, with respect td definitions and with respect,
to the affirmative defanze.

Justice Sloan asked Senator Burns if he was referring to MIC Section
212.1 and Senator Burns said that he was,

Justice Slecan informed the Commission that he had attended one sub-
committee meeting on the Kidnapping Draft and the thing the subcommittee had
wrestled with and which drew them away from the MPC was the language
referring to the rewmoving of another £rom his place of residence or business.
The subcommittee felt this was too restrictive.

Senator Lent thought the MPC approach could be used but be broadened
without too much trouble.

Mr. Paille* .2 pointed out that the MPC contained an age of consent of
fourteen,
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Section 4, Unlawful imprisonment.

Mr, Paillette informed the members that the big decision here was whether
they even wanted an unlawful imprisonment statute +o take care of some of the
minor situations which perhaps should be penalized under the eriminal code
but which should not be conzidered kidnapping, The derivation of the section
is the New York code, Section 135,10 and it is similar to Section 212,2 of
the MPC. He noted, however, that the draft contained but ope degree of the
of fense whareas New York has two degrees. It was discussed in subcommittee
as to whether or not there presently were ample civil remedies and whether
or not the section was even necessary in the draft.

Senator Burns recalled that the earlier drafts had contained two degrees
of unlawful imprisonment and that he had moved to restrict the draft tc one
degree of the offense. He read Erom the subcommittee minutes the discuseion
relating to this subject, See Minutes, Subcommittee Mo, 2, December 12,1968,
BP- H-9,

Judge Burns asked what kind of cirecumstances would fall inte section &
that would not fall into gections 2 or 3,

Mr, Pailliette replied that one possibiiity brought up in subcowmmittesn
was the example of the college campus situation, The case where the collage
president might be locked up in a closet while the campus was taken over,

It would be a question of fact, he said, as te whether the situation wowld
expose him to the risk of seriocus physical injury.

3enator Lent said he could still see no difference between unlawful
imprisonment and kidnapping in the second degree.

Mr, Paillette stated that "abduction" was needed in kidnapping,

Senator Lent pointed out that one meaning of "abduction" is "to restrain
a person with intent to prevent his liberation by...using or thireatening to
uge deadly physical forca",

Judge Burns added that this, in turn, mears, "using force under cir-
cumstances which readily are capable of causing sericus physical injury,”

Senator Lent thought that Section 4 was simply a part of the definition
of "abduct™. He thought it would have the same meaning if unlawful impriscn-
ment read,' A person coamits the crime of unlawful imprisonment if he abducts
another person,..".

Senator Burns moved to delete section &, Unlewful imprisonment, He
felt it so very clese to civil remedies that it would invariably get the
district attorney into civil disputes and it would run the danger of running
parallel to second degree kidnapping.

Mr, Enight cbserved that this could present a Pirkey problea,
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Mr. Paillette indicated that in subcommittes he had not been persuaded
that the section was nceded but the subcommitiee felt it should be considered
by the Commiasion,

The motion to delete the section carried unanimously. (Bep. Graham not
present. )

Section 5. Custodial interference in the second degree,

Yr. Knight noted that the section used the terms “incompetent™ and
“committed” and that it defines "committed”. He asked if the defining of
"committed" did not turn around and get to the point of defining "incompetent".

Mr. Paillette repeated his earlier contention that in using the term
"incompetant™ the draft did not necessarily mean an incompetent who had
been adfudged sn incompetent, as such. A "committed" perscn could include an
"ineompetant® hut he did not thick that by that definition the draft was
restricting "Incompetent” gingce it is used in the alternative--",.,any
incompetent or committad persou...™.

Representative Haas asked if there was not a conflict between section 5
subgaetien (1) where it states,"...he takes or entices any child who has
nect yet reached his sixteenth birthday frowm the custody of its pavent™
(the policy being that this is just being used as a cut-off date) and sub. -
section (2) where it states, *...or other dependent.,.entrusted to another's
custedy by...authority of law," A seventeen or eighteen year old could be
"entrusted to anothar’s custady...by authority of law."

Mr. Enight asked if under subaection (1) you ¢ould entice a sixteen
year eold away from his parents but uvnder subszetlon (2), if yeu enticed a
sixteen year old away from a foster home you would be committing a crime,

Judge Burns remarked that tke language'...or other dependent,,.entrusted
to another®s custedy...by avthority of law™ could be a father and mother,

Judge Francis asked if the Valley Migrant League was & "recognized
gocial agenoy™,

Judge Burns felt that "recognized social agency™ is 2 term that ought
to ba avoided.

Mr. Thornton was of the opinion that the language needed a little
tightening up,

Chairman Yturri felt the solution was to gend the draft back to gub-
committes for further consideratiom,

Judge Burns had a couple of things he wanted to bring up for the
benefit of the subcommittee, First, he referred to section 6, Custodial
interference in the first degree, sudsection {2), to the language, "...the
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persern’ s safety will be endangered or that his health will be materially
impaired” and said it seemed to him that these were sipnificant differences
from the previnus language of "serious phiyaical injury™ and should be eclesred
up., Secondly, he felt the subcommittae should take a look at the definition
of "Relative" in sectien 1,

It refers to "adoptiwve relative of the sama
degreé through marriage or adoption' and he thought this nzeded sene atten-
ticn.

Mr, Pailletta asked for some expression from the Commissich as to the
pnl;ny changes desired,

Chairman Yturri asked the Commizsion members For scme direction in

respect to including, for example, the defensea in second degree--should the
MPC be followed or the Illinois or the pattern in the draft,

Senator Burns was of the opinion that a basic policy deeision had been
made early to avoid affirmative defenses as much ag possible throughout the

whole revision, He thought the subcommittee should make every effort to
avoid an affirmative defense here. With that in mind, he felt the MID

appreach more concisze aven though it contained some disturbing languaga guch
as, ""a substantial distance" and "Eor substantial period™,etc,

Senator Burns stataed ha felt the crime of "Custodial interference®
should be retained.

Mr. Knight guestioned deivg away with the affirmative defense

Judge Burns thought this was a matter of drafting, essentially.
Mr.

Paillette referred to scetion 3, Kidnapping in the first degree,
and sasked If it was the feeling of the Commission that the reasons set forth
were good and acceptable for enhatcing the degree of kidnapping.

Judge Burns said that he would be much happier with a definition of
"terrorize™ and he also wondered if some commentary language wight be useful
in defining "hostage". He was not sure the term has such a degree of accep-
tance so as to be readily acceptable.

Sentator Burns suggestad Mr. Paillette use the robbery and burglary
enhancenent factora,

He thought ther: was a common enhancement factor that
had been applied uniforwmly through robbery, burglary and others.

He felt,
also, that some diffieulty is run in section 3 (1) of going headlong into
extortion,

Assault and Related Offenses, P.D. Ho

. 237 Bebruary 1969

Representative Carsen asked Mr. Paillette to give the Commissicn a
broad overview of the draft and then to go through iy zactionr by szection.
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Mr, Paillette related that the draft was divided iato E£ive sections;
Agsault in the third degree: Assault in the second degres; Assaulf.in.the
first degree; a new crime called “Menacing”; and another now one called
"Recklegaly endangering”,

He advised that under the draft assault is made a separate substantive
offense. The seriousness of thz crime of assault depends upon the culpability
with which the defendant committed the act, the seriousness of the injury
inflictzd upon the vietim and the means employed, such as a dangerous or
deadly weapon,

Mr. DPaillette read a statement f£rom the New York commentary with reapect
to aseault which he felt applied equally to the proposed draft:

nhe propesed assault formulation, requiring actual physieal
injury, places the crime of assault in the main category of offenses
{robbery, larceny, perjury, etc,) which are committed oply when the
of Fender succeeds in his criminal objective. And as with cther offenses
of this nature, an unsuccessful endeaver (a common law assault not
resulting in a battery) constitutes an attempt, Aftempted agsault, then,
will be governed by tha same rules which apply to attempts to commit
other crimes. Tt will be necessary to discuss attempted assault in
terms of the law of attempts, in particular in regard to the elements
of proximity and impossibility.™

Senator Lent excused from meeting.

Mr.Paillette informed the members that the Article Inchoate Crimea,
which includes attewpts, Is drafted in rough Form and he thought it would be
helpful to keep this in mind when considering the Assault Draft, He said that
Professor Platt is working on the "attempt" definition and his early draft
definea "attempt™ this way; "A person is guilty of an attempt to commit a
erime when he purposely engages in conduct which would constitute such crime
by performing or omitting to perform an act which constitutes & substantial
step toward ccmmission of the crime.®

Mr. Paillette advised that this definition 1s guite similar to the
approach that has been taken by the MEQ, Californiz and others, although the
language is a little gifferent. The draft approach to assault, then, is
guite a change Erom the existing law in that it requires Injury to the victim,

Asgault in Oregon case law, he said, has been defined as "any intentionai
attempt by force or violence to do Injury to the person of ancther coupled
with the present ability to do such injury." He referred to the commentary
and read from page 10. Mr, Faillette noted that the coumentary cited State
v, Wilson, a 1959 Oregon case, and read comments made by the Oregon Supreme
Court in thas case, See Commentary, p.l0.

Representative Carson excused.
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Mr. Paillette advised that it is intended that an attempt to commit an
assault is a lesser included offense and the conviction under this dratt
would be for en attempt where that is shown by the evidence but not the
assault.

Mr, Knight stated that State v, Wilson was couwpletely thrown out with the
definition of &essault because under the draft assault is the hattery and not
the assault. The question in State v. Wilscn, he said, was if you used the
definition of an assault as being an attempted battery, could you have an
attempted sssault because it was an attempt to commit an attempt, The court
gaid ne, assault was a separate crime se you could have an attempted assault,
Mow, he continued, that would be an attempted attempted assault which the
Supreme Court got around by saying assault was a substantive crime, not an
attempted battery,

Mr. Paillette said he thought it still would not be attempted asgault
under the proposed draft.

Mr. Enight thought it might be covered under attempted assauit if the
definition of attempt goes far encugh back--much farther back than the case
law definition of attempt now, In Wilson, he related, it was argued that -
the defendant did not have the present ability te assault his wife because
she was scme place where he could not get at her,

Judge Burns pointed out that he has taken a substantlal step toward,
which, essentially, is the "guts" of the attempt draft and is probably
what will be adopted. He is attempting it when ke is running around a building
looking for his wife«-this is a substantial step,

#Mr, Paillette said that that is the reazon the definitions of attempts
found in the MPC are moving farther back into the preparatliem stage. If it
can ba determined that & substantial step has been taken toward a commisaion
of o crime, it is going to amcunt to an attempt,

Mr., Knight asked 1f "Menacing" was to be classed as a misdemeanor.
Mr. Paillette thought it would be 5o clasaed, Mr, Knight then concluded that
it would be & wisdemesanor for somecne to wave A pistel around regardless of
whether it is lcaded or unloaded umless he actually shoots at the persen,
Then, he said, it would be attempted assault, Just pointing the pistel at
someone does not necessarily mean that the actor is planning ta use it.
1t does put the other person in fear of being shot but does not mean the
actor plans to use Lt--which would then be attempied assault, It would be
menacing, he said, unless the person were actually shot,

Mr, Paillette peointed out that the draft contained section 5, reckleasly
endangering another person, which covers reckleas-type conduect where there
may not be an attempt te either Frighten . or to injure snyone. It is necessaty,
he said, to read all of the sections together; just because an offense is
called somethi ; else does not mean that it will not be covered.
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Mr. Enight asked if section 3, Recklessly endangering, would not also
be & misdemeancr.

M¥Mr. Paillette asked if Mr. Knight's objection was that this type of
conduct should be a felony.

Mr. Knight replied that when somecne waves a pistol around, regardless
of whether someone 1s shot, it is 2 felonious assault situation, He thought
perhang the attempt definition could be made bread enovgh to cover that type
of situation,

Mr. Paillette observed thet the difference in the type of culpability
must be kevt in mind--whether the conduet is intentional or reckless, One of
the present statutes, pointing a firearm at ancther, is a wmisdemeancr cffense
hecause it envisions reckless conduct, not an inkent to shoot someone,

Mr. Enight remarked that under present assault the actor doss not have
to actually pull the trigger whereas under the proposed definition it weuld
desend upon the injury to the person not upon the danger to the peracn,

Senator Burns thotizht that ons had only to look at the firvst page of
the draft and the list of existing statutes te asee that ths presant law
on &ssault is one of the bisgest hodge-podges that Oregon has, The Supreme
Court recognizes this, he said, because most of the laws as Ear as assault
igs concerned, now, are case law rather than statutory law, He felt that the
subcormittee did a fine job and that it ia moving in the right direction te
separvate azsault and battery and to get away from the conventional carcept.
B:fore he sat in on the subcommittes meeting, Senater Burng admitted that he,
too, had the reservations expressed by Mr. Enight,

Bopresentative Frost stated that there were a number of things in the
draft which were bothering him, alse, TFirst, the classical definition of
battery is beilng taken and called assault; then, the question of defimitions
worried him, Es neted the commentary centained definitions of deadly weapon
apd dangerous weapon and he assumed that a car could be a dengerovs weapon,
He asked if the draft covered the situation where a wife runs her husband
down with a car, He asked, alse, if the definitions appeared someplace ik
tha statutes,

Mr. Paillette replied that the situation of the wife running her husband
downy with a car would be covered undar the draft, He advised that the
definiticns of "dangerous wezapon® and "deadly weapon" will be included in
the General Definitfons Draft and have been approved by the subcommittea
considering the draft, :

RBapresentutive Frost referred to the language "manifesting gross
indifference” contained in section 3, aszault in the firsgt degrea, and ssked
if this would zlso be 2 sfatutery definition,
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Hr. Paillette answered that it was net anticipated that this term would
be defined. He recalled that the first draft had used the language "extreme
indifference” apd that the subcommittee had objected to this, The subcommittee
felt the term “gross™ had & rather fixed meaning in the law.

Representative Frost asked if "gross indifference" had a readily re-
cognizable, understood meaning; it @id not te him,

Chairman Yturri noted that there had been discussion in the subcommittee
on this very subject and read from the minutes of subcommittee No. 2,
February 20, 1969, pp.18-19,

Reprasentative Graham new present,

Bepresentative Frost wondered why it was not possible to just go to
"reckless and wanton disregard to the life of another”, He asked if "gross
indifference™ meant sowething.

Senator Burns observed that "wantonr" had been completely eliminetad
throughout the code. He felt that “gross indifference” had meaning.

Judge Burns said there was presently a second degrae murder stztute
which reads:

"Any perscn who kills another by an act imminently dangerous to
others, and evineing a depraved mind, regardless of human life, although
without any dJesign to effect the death of any particular individual, is
guilty of murder in the second degree.™

He said that this would cover the situation where a gun is fired into
a house or into & crowd or where a heavy object is dropped from a building,
etc, It peemed to him that the phrase "gross indifference” could be adequately
covered by the use of such examples typical in the cowmentary of the MPC,
without meaning that it has to be exactly that. He thought that in this sense
“gross indifference" is meaningful to a jury and was not sure that it would
be necessary to have the court define it further for the jury.

Chairman Yturri again referred the membars to the minutes of subceommittee
No. 2, February 20, 1969, saying there was s good deal -of discussion set
forth on this very subject before the draft being conszidered by the Commissicn
wes approved by the subcommittee.

Mr, Knight observed that what is presently assault with intent to kill
will simply be covered by what the Supreme Court has already, by opinicen,
mada attempted first degree murder, attempted second degree murder, attempted
manslaughter. When discussing assault in the first degree, he continued,
it does not mean what is now thought of as assault with intent to kili;
that would be attempted murder,
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Judge Burns noted there would have to ba a physieal injury resulting
to come under first, second or third depgree assault,

Me, Paillette stated that the draft does away with 21l of the "assault
with intent to" do somsthing else crimes now in the statutes--assault with
intent %o rob, assault with intent to rape: all of thosz would be looked at
as an 2ttempt to commit that substantive erime-~the crime of robbery or rape,

Mr, Knight thought this was fine; his whole objection to this would
fairly well be taken cars of if there were a coumparable statute to what is
now assault with a dangerous teapon. In the present drafi about the only
place it would really fit would be in the menacing.

Judge Burns thought it would alse fit into the “attempts®,

Mr. Enight still thought that unless the prosecution could show that
the actor actually had the intention of using the dangerous weapon, he
could not be prosecuted for attempted assault,

Julpe Burns observed that the acter's intentioms are never known
exeept by a construction of his activities and that wouid be a matter of
preof, which it is now.

_ Mr. Enight said that he simply felt that waving a loaded gum avound is
a dangerous act; there is enough danger that someone will get killed or
seriously injured that it should be a felony crime to do it regardless of
whether the actor is actually intending to sheot a person with the gun or
just intending to threaten & person with it,

Representative Carson now preseni,

Judge Burns thought the kind of conduct described by Mr, Knight might
be called an attempted assauit; it woluld depend whether or not the actor's
conduct was what would be called a "substantial step” toward tha completion
of one of Lhe degrees of aszauit.

¥y, Fnight resarked that causing a physical injury would have to be
the actsr's ultimate aim bescause assault under the draft is only cansing
physical injury; it is not putting the wietim in fear of physical injury.

Chairman Yturri asked Mr. Paillatte if there was toé be any other section
in the code on the use of firearms besides '"recklessly endangering,

Mr, Paillette replied that he could not say, off-hand, whether there
would be anything that would specifically cover the zituaticn raised by
Mr, Enight.

Judge Burns pointed out that the commentary covering seetion 5, reck-
lassly endangering another person, states that “this section is intended to
cover the reckless pointing of firearms and, therefore, it was deemed
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unnecessary to include & special sithsection prohibiting this particular
canduct, The rude or threatening exhibition of deadly weapons will also be
covered by [ other ] sections...”, He a2ssumed that all Mr. Knight wanted was
for section 5 to be a felony,

Senator Burns thought that from a proof standpoint there would be
fewer proof problems involved in prosecuting socmeone running around waving
a gun under the provisions in the proposed szection 5 than thers would be in
charging him with assault now,

Mr. ¥night thought this might be so but he thought the actor should
possibly face a penitentiary sentence rather than sixty days in the county
jail, 1If the proposed ssction 5 were not graded as & misdemeanor offenze,
thers would be ne problem because there would atill be a felony crime of
assault with a dangerous weapon,

Senrator Burna peinted out that the offenses had not been graded as yet,
He thought it might possibly be made an indictable misdemeanor but he thought
it should be approached at the time the offenses are graded and the pehalties
added,

Representative Frost referred to section 1 and section 2 of the draft
and gathered that the difference between the sections in a common garden
variety £istf€ight would be the result of the fight. This would determine
the degree of the crime rather than the intent of the actor delivering the
blow. He did not think it should be the result: it should be the intent:

Mr, Enight pointed out that it all hinged or defining assault as a
battery,

Representative Carson contended that if you asked the average person
what assanlt is he would not talk about the fine, legal distihctions taught
in law school, He also pointed out that in the area of assault the whole
penalty structure is measured on the relative succesz of the assault,

Mr, Knight noted that in homicide the. penalties were based on the
actor's plan, whether there was premeditation, maliece, neglipence, ete,
It is not the accomplished fact that wakes the degree different, He falt
when discussing argon and robbery, for instance, that the possible danger to
the victim was important, not what was actually accompl ished.

Bepresentative Frost added that in burglary it was the breaking and
entering with the intent that was bad. Be was not sure that i* would be
possible to get away from some types of grading based on intent and the
different types of weapons used, but he thought that a £istfight, regardle as
of the result (less than death), should be one degree,

Me. Knight stated that at the present tiwme the difference between
simple assault 2~d battery and aggravated assault and battery without the
dangerous weapon is the use of means and force likely to produce serious
bodily injuey.
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Judge Burns remarked that presently, in most inatancea, in perscnal
erimes, the intent is determined by the result. The intenticn and culpa-
bility is measured by the raguit and he did not think the proposed draft
was departing from that policy at all,
Judge Burns commented on the use of '"intentionally™ and "knowingly" in
the firet three sectiona defining assavlt and wondered why both terms wete
neaded,

He observed that the MPC contained a definitien of "knowingiy" but
he did not believe there was one of "intentionally™.

Mr. Paillette replied that the MPC does not define “intentlonally"
but it does define "purposely", which is basically the same as the draft
definition of "intentionally".

rate definition for "knowingly".

The culpabitity definitions in aubcommittee
at this time inciude a separate definition for "intentionally” and a sepa-

They comprehend different states of mind.,
Judge Burns noted that section 1 (2) reads,"negligently causes physical
injury to ancther by means of a deadly weapon" and that the chart on page &
of the commentary under the "Comments" column reads,”This subsact ion covers
any deadly weapon including any type of vehicle, any vessel or aircraft.”
He did not think this comment complied with the definition of "deadly weapon"
appearing on page 2, a weapon "designed for and presently capable of causing
serious physical injury.™
weapon.

He did not think an automobile was a deadly
Mr. Paillette seid that this was a drafting error.
and "deadly" weapon,

It was discussed
in supcommittee and the chart should reflect the change to both "dangerous"

Senator Burns referred tha members to the subcommittes discussion of
thisg matter in the minutes, subcommittee Ho, 2, February 20, 1969, pp. 10-12,

Assault in the third degree, simple assault, would occur where physical
to ancther through a deadly weabon.

"deadly or dangercus weapon''.

injury is caused to another or through negligence a physical injury is caused
AWTT situation prevalent now by the use of & car because of the language

Azaault in the second degree covers tha
Judge Burns did not want to have a crime made out of a rear-end accident.
embraca a vehiscle.

Senator Burns stated that the definition of a "deadly weapon" does not
He ohserved that the Commission minutez should show that
the commentary on page & of P.D., No. 2 should be corrected sc that the first
item under the "Comment' column reads:

weapon a8 defined by

nrhis subsection covers any deadly

" Senator Burns advised that subcommittes
No, 1 has approved a definition of "deadly weapon™ but the Commission has
not worked on it asz yet.

Chairman Yturri referred the membars to the discussion on thiz subject
recorded in the minutes of subcommittes No, 2, February 20, 1949, pp. 10-11.
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Mz, Rnight noted that under the provisions of section 2 if a persen
were gullty of reckless driving and "recklessly causes serious physical
injury to another by means of a deadly or dangerous weapon™, he would be
guilty of assault in the zecond degree.

Senator Burns thought this was wrong, He stated that the ear rundown
was where a person “intentionally causes serious physical injury by weans of
a,..or dangerous weapon.'

Bepresentative Prost observed that section 2(2) was "causes physical
injury to another" whereas section 2 {3) was "ecasuses serious physical  injury
to another!,

Senatcer Purns thought the language “or dangerous™ should be delated
in section 2 subsection (3),

Pepresentative Carson noted that the language "or dangetrous™ had been
taken out of the Eirst draft of section 1 and the conduct in sections 2
and 3 is reckless or intentional, not negligent. He thought this would gct
away from Judge Butns® concern about the rear-end accidents.

Judge Burne repeated his concern about bringing the auto accident cases
under the criminal law under a section that he suspected would be graded
as a felony or at least an indictable misdewmeanor. He was satisfied this
would bring about a tremendous increase in prosecutions because with the
bread definition of ™serious physical injury”, a car is clearly a dangerous
weapon at all times, Any time there is protracted impairment , he said, it
is a jury question and the injured plaintiff would be on the diastrict
attorney's deorstep urging presecution because it is a good way to browbeat
the settlement, ete,

Mr. Paillette thought the Commission would end up with an anomalous
situation because they would be saying that if a perseon recklessly endangerad
someone a crime is committed even though that person is not hurt but if a
person recklessly inflicts serious physical injury on scmeone, there is ne
separate crime, He felt there was a public policy here—-the protaction of
people from this kind of injury, There are presently statutes forbidding
recklessly endangering somaone; in Fact, pointing a firearm is a form of
recklessly endangering as is leaving a refrigerator without removing the
hinges,

Mr, Pailletie satated that perhaps the definition of "recklessly" would
help a little in considering the problem and read the definition being con-
sidered by subcommittee No, 1:

"*Recklessly’ means that with respect to a result or te a circum—
stance described by & statute defining a erime a person iz aware of and
consciously disregards a substantial and unjustifiable risk that the
result will oecur or that the circumstance exists., The risk must be
of such nature and degree that disregard thereof constitutes a Erqss
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deviation frem the standard of care that a reagonable person would
obgerve in the situation,"

This, said Mr. Paillette, is what is meant when dizcussing “recklessly
causes phyaical injury",

Judge Burns volced the opinion that the dafinition of “phyaical injury"
could be improved. He noted that it was presently defined as "impairment
of physieal condition or substantial pain” and asked if he read the definition
vight when he understocd it to mean that pPhysical Injury means substantial
pain,

Mr. Paillette replied that it was the intent of the subecommittee to
cover substantial pain within the definition of phyaical injury,

Mr, Paillette directed the attentien of Judge Burns to section 2,
Assault in the second dagrea, to the language "(2) intentionally or kKnowingly
céuses physical injury to another by means of a deadly or dangerous weapen"
and asked, particularly in respect to a deadly weapon, if the Judge thought
there was a possibility of a Pirkey problem between smction 2 and Bection 3,
Baction 3, be noted, relates to an aggravated crime because of circumstances
manifesting gross indifference to the value of human ife. Could the mere
use of a deadly weapon manifest a grosa indifference to the value of human
life? If there is a situation where a deadly weapon has been emplayed by
the defendant, could the distriet attorney cheose either assault in the first
degree or assault in the second degree?

Senator Lent now present, Rep. Frost execusged,

Judge Burns did not think there weuld he a problem--pot with commentary
on "gross indifference™ as was discussed earlier in the mecting.

Senator Burns moved the adoption of seztion 1 as drafted and Represon—
tative Carsen seconded the motion, ‘The motion carried with Representative
Haas voting "no", Rep. Frost not present.

Senator Burna moved the adoption of section 2 as written and Rep. Carsan
seconded the wmotion,

Judge Burns moved to amend Sepator Burns' motion so as to remove the
words "or dangerons™ from subsection (3) of section 2. Representative Haasg
seconded Judge Burtis' motion.

Mr. Paillette pointed out that the situation covered by subsectien {31)
would nst be mere negligenca ar a mere accident; it would involve "reckieng-
ness" where there would be a conscisug disregard of an unjustifiable risk
that sueh an injury wonld ooccur to someone. The injury, furthermere, would
have to be a serious physical injury as that term is defined,
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Mr. Paillette referred to the word "knowingly” contained in subsectien
(2) of amection 2 and read, "means that with respect to conduct or to a cir=-
cumstance described by a statute defining & crime a person acts with an
awareness that his conduet is of that nature or that the eircunstance
exists,"

Chairman Yturrl observed that the whole question was whether or not
the Commission wanted to provide so that when an auvtomeobile operated reck-
lessly causes serious physical injury it would Be second degree assault, It
would be third degree assault,

Judge Burns remarked that perhaps the motion to amend waa badly put
because it removes from section 2 not only antomobiles but the reckless
use of other dangerous weapons as well, Actually, he thought that what he
should do, with the consent of hig second, would be to withdraw the motiem
toe amend and instead move that appropriate commentary be added to refleck
that it was not intended that autoumsbiles be ""dangerous weapons' within the
meaning of subsection (3) of second degree assault.

Mr. Paillette then asked if it was the intent to cover automobiles
anywhere in assault, except under intentiomal conduct,

Judge Burns theught it could come under thipd degree, under the
language, “intentionally, knowingly or recklessly canses physical injury to
another™,

Mr. Thexnton said he took a little different view of the situation,
He stated that he szat on the Traffic Safety Commission and in looking at a
study made by this Commission he noted that in prosscutions for negligent
homicide that less than 3% of the cases ever g0 To prosecution and are
convicted, He felt there should be some tizhtening up, not only in negligent
homicide but in the serious iajuring of individuals by reckless conduet,

Senator Burns was of the opinion that onz of the things the Comnlasion
must strive for is consistency. T+ seemed to him that if there was to be a
negligent homicide situation, that it would be appropriate, with the definition
of “recklessness” which is pretty precise and with the added fEactor of
"sericus physical injury”, to leave the section as it is and not put
something in the commentary that as.to subsaection 2 the Commisalon meant
autemobiles and as te subsection {3} it did not. He indicated that he would
oppese the motisn by Judge Burna,

Chairman Yturri commented that if it were knowm now what the penalties
were for third aud second degree assault, the members might be in & tittle
better position to approach the proeblem, He thougiht perhaps it would be-
best to leave the language “or dangerous" in subsection (3) of section 2
so that avtomobiles could come under second degree assault and then let the
district attorney determine, as he analyzea the facts in the case, whether
he will prosecute under third degree. It would be a lesser inciuded cffenese,
anyway. The decision then would be left to the jury.
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Mr. Enight stated that as long asz what the Commissien is doing is de-
termining the degree of injury that a person suffers rather than the intention
of the actor, that automcbiles should well ba included in the section, It
really does not matter whether a person is shot and almoest killed or hit
by a2 car and aimost killed, he Is almost dead in Both instances,

Judge Burng' motion to amend Semnator Burng' motion was defeated,
Judge Burns and Repressntative Haag voted Yaye', Bepresentative Frost not
present.

Senator Burna called for the questicon on his motion te approve section 2
of the draft as written. The motion carried. Bepresentative Haas and Mr,
Enight voted "no', Representative Frost not present,

Senator Burns moved the ecceptance of section 3 of the draft and
Representative Carzon secondad the motion, The motion carried. Mr. Knight
voted "no'; BRepresentative Frost not preszent,

Segction 4, Menacing

Mr. Paillette observed that here there swwould be an intentiohal attempt
to place another person in fear as distinguished from an intentionsl attempt
to actuslly cause physical injury. It looks at the effect upon the wind of
the victim, He related that in the gasze of the State v, Wilson, the court
had held that:

", ..apprehension of injury on the part of the victim need not be
shown to make out the crima, Further, it zeems ¢lear that an ot deone
with the intention to place one in apprahencsion of injury only and not
to infliet corporal injury would not constitilte the orime of aasault
in this state., And too, according to the definition, an act done with
the intention to inflict corporal injury but where the actor did not
have the present ability to infliet corperal injury would not bhe a
criminal aszsauit.”

Mr. Paillettes noted tha lesser crime of menacing was similar to that of
both New York and Michigan, Under the MPC itwuld be dealt with as simple
asgault.

Hepresentative Frost now present.

Benator Lent asked if there was any way in which to have “attempted"
menacing.

Bepresentative Carzon sald he did net think so and Chairman Yturri
agread,
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Mr. Roight thought in this section, unlike the previous sections, it
was the intent that was impertant, not the result, He felt the viectim
could be completely Frightened and have 8 heart attack but if the other persen
did not intend to put him in that situation, it would not be menacing.

Fepresentative Cargon woved the adoption of section & and Senator Bumms
geconded the metion. The motion carried unanimously,

Section 5, Recklessly endangering another peraon

Mr. Paillettc stated that a "persen commits the crime of recklessly
endangering another person if he recklessly engages in ednduct which creates
a4 substantial risk of sericus physical injury to another Dergor," The section
is adapted from Revised New York Penal Law Section 120.20 and is similar to
MPC Section 211.2 but does not include the words “danger of deatn” employved
by the Model Penal Gode. It was felt these words were redundant in light of
the definition of "gerious phyaical injury”,

Senator Lent referred to the second line im the seeticn, the language,
"if he recklessly engages in conduct,.." and eaid he thought it should be
"if he engages in reckless conduct,. ™. Senator Lent was not sure there was
not a distinction in meaning inveilved.

. Chairman Yturri asked what "reeckless conduct” was. We theught the
section was worded so as to apply to any conduct; it could be engaged in
recklessly, properly, negligentliy, ete.

_ Senator Burns was of the opinion that to depart from the language
euployed in the section and to ge to Senator Lent's suggestion; would
necessitate going back te change the ewlpability definitions bacause the
entire code has been .get-up witt Trecklezsly" usad as an adverb.

_ Representative Carson moved the adeption of section 5 and Senator Burns
seconded the motion,

_ Judge Burns asked if there would be any difference between attempted
asgsault in the second degree (specifically in subsection (3)} and mection
3, reckiessly endangering;

_ Chairman Yturri noted that a deadly weapon was not necessary in eection
5; section 2 (3) relateas to conduct invelving a deadly weapon.

Ju&ge Burna posed a situation where somedne runs a2 red light at night

on a bling corner. Would he be puilty of recklessly endangering?

Ghairman qurri said he thought he would be guilty if the circumstances
were such that perferming that conduet in a reckless way created & substantial
rigk, This would be 4 matter of proof.
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Judge Burns asked if he would not alsc be guilty of an attempt to commit
a ¢rime under section 2.

HMr. Paillette said he did not think it would be possible to have an
attewpt to zect recklessly,

The motion mads by Representative Carsen to adopt section 3 earrjed
unanimously,

The meeting was adjourned at 4:10 p,m.

Fespectfully submitted,

Maxine Bartruff, Clerk
Criminal Law Bevision Commizsion



