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Agenda (Cont'd): Friday, May 15, 1970

OFFENSES INVOLVING FIREARMS AND DEADLY WEAPONS
Preliminary Draft No. 3; May 1970

PRELIMINARY
Tantative Draft No. 1

Organization of Proposed Code; Form and Style

Changes and Corrections; General Discussion
of Final Draft

The meeting was called to order by the Chairman, Senator Anthony
Yturri, at 9:30 z.m. in Room 315, Capitol Building, Salem.

Approval of Minutes of Commission Meeting of April 3, 1370

. Reprasentative Frost moved that the Minutes of the Commission
meeting of April 3, 1970, be approved as submitted. The motion
carried unanimeously,

Miscellanegus Offenses; Preliminary Draft No. 1l; May 1970

Mr. Paillette explained that the Article on Miscellaneous
Offenses was drafted to take care of left-over statutes not included
elsawhere in the Code., As stated on prage 1 of the draft, four
alternatives were available for placement of these statutes:

{1) Recommend repeal without comparable coverage in the
revised Criminal Code.

{2) Recommend transfer to an appropriate ORS regqulatory
chapter.,

(3) Repeal because of duplicatory coverage in the proposed
Code,

{4) Incorporate into Article on Miscellaneous Offenses.

. As further stated on page 1, six of the rroposed statutes conld
logically be placed in existing Articles of the proposed Code, and Mr.
Paillette suggested these decisions be made by the Commission as the
sections were considered.

Section 1. Offensive littering. Mr, Wallingford explained that
section 1 was similar to ORS 166.440 except that subsection (31,
enacted by the 1969 Legislative Assembly, had been deleted. That
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subsection provided that any person sentenced to pay a fine under ORS
164,440 was to be permitted to ¢lear debris from a public way in lieu
of payment of the fine and was to be credited for such work at the
rate of 525 per day., During the performance of this work, he was to
wear an arm band bearing the letters "LP" meaning "Litter Patrol."
Mr, Wallingford said it was his understanding from newspaper accounts
that some difficulty had heen sncountered in enforecing this provision
and al=o that the cost of supervising litter patrols was prohibitive,
Furthermore, the courts had the power to impose this type of punish-
ment if they wished to do so without inclusion of this specific
provision.

Senator Jernstedt stated he saw no reason to delete the litter
patrol provision. In scome sections of the state, he said, it could ke
very helpful. Representative Haas expressed agreement and added that
removing the provision could be misinterpreted by the courts to mean
that judges were not empowered to impose that type of punishment,

Senator Burns moved that subsection [3) of ORS 166.440 be omitied
from the proposed statute and an addition be made to the commentary
stating that the reason for not retaining the statute was that the
counrts had the power to impose the litter patrol type of punishment
without that specific provisieon, Motion ecarried. Voting for the
motion: Judge Burns, Senator Burns, Frost, Johnson, Knight, Mr,
Chairman. Voting no: Carscn, Haas and Jernstedt.

Mr, Enight noted that subsection (1) (&) pertained only to
throwing debris which would be likely to injure an animal, vehicle or
parson and would therefore not apply to throwing paper or cardboard
from a vehicle. Mr, Wallingford commented that this language was
taken directly from ORS 164.440.

Mr. Johnson moved that subsection {1) (o) be deleted begauss the
purpose of the Commission was to include all kinds of littering and
paragraph {c) could be interpreted to mean that the only type of
littering from a motor vehicle which was prchibited was that which was
Iikely to injure. This motion was later withdrawn.

Representative. Carson recommended that the provision be rewritten
rather than deleted, The police, he said, might see something thrown
from a car but when everyvone in the car denied throwing the debris, it
would be impossible to know which person to charge., He suggested that
the driver be made responsible for anything thrown from his car., Mr.
Wallingford remarked that paragraph {g) made the coperateor of the
vehicle 1liable regardless of whether the article was thrown by himself
or one of his passengers,
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Mr. Johnson then withdrew his earlier motion and moveé that
subsection {1) (c) be amended to apply to anyone "permitting any
discarding or depositing any rubbish, trash, garbage, debris or other
rafuse te be thrown from a vehicle which he is operating." This
motion too was subsequently withdrawn,

Chairman Yturri pointed out that adoption of Mr. Johnson's motion
would hold the driver responsible if someone threw a gum wrapper from
his car whereas paragraph (e) held the driver responsible because the
article thrown was likely to be injurious. This, he said, was a valid
distinction which should be retained.

Professcr Platt objected to attaching vicarious liability to a
crime which might be graded as a minor misdemeanor carrying the
possibility of a jail sentence. If it were graded as a viclation
carrying only the possibility of a fine, he said, he would not object
to it but he coptended that imposition of a loss of liberty sanction
should not be based on vicarious criminal liability,

Judge Burns pointed out that if the driver of the vehicle knew
that his passengers were throwing beer bhottles ar pop cans out of the
window of his car, the legislature could validly say that he should be
punished for knowingly permitting them to litter in that manner.
Professcor Platt agreed he would have no objection to that type of
provision so long as a loss of liberty was not involved, Mr,
Paillette commented that the state would have to prove he intention=
ally permitted the act. Mr. XKnight added that the problems of precof
in cases of this kind were very difficult but were even more difficult
before the passage of ORS 164.440. Up until that time, a policeman
was unable to charge anyone unless he actually saw which one of the
passendgers had thrown the debris from the car.

Mr. Johnson withdrew his motion and moved to delete from
paragraph (c¢) "articlies likely to injure an animal, vehicle or person®
and to substitute "debris" therefor. Motion carried.

Judge Burns peinted cut that the motion just adopted amended
paragraph (c} to read: "Permitting any glass, cang or other debris to
ke thrown from a wehicle . . . " This amendment, he said, ran into
the rule of construction called ejusdem generis and accomplished
nothing because in effect it meant "glass, cans, other glass or other
cans."

Mr. Johnson moved to reconsider the vote by which his motion had
rassed and this motion carried unanimously.

Judge Burns then moved that the staff be directed to egquate
paragraphs {a) and (g) of subsection (1} so far as the activity
forbidden was concerned. Paragraph (a) was to prohibit discarding or
depositing litter and paragraph (c) was to prohibit permitting the
same materials to be thrown from a wvehicle. Representative Frost
seconded the motion and it carried unanimously.
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Judge Burns moved that section 1 be adopted as amended and this
metion also carried without opposition.

Mr, Johnson moved that offensive littering be graded as a Class ¢
misdemeanor. Judge Burns seconded and the motion carried unanimously.
Voting on the motions made in connection with section 1: Judge Burns,
Senator Burns, Carscn, Frost, Haas, Jernstedt, Johnson, Knight, Mr.
Chairman.

Section 2. Unlawful stream pollution,. Mr. Johnson moved that
section 2 be deleted on the ground that the subjeect was covered under
ORS chapter 44%. Stream pollution, he said, was subject to admini-
strative contreol and he could see no reason for having a special
provision such as this in the Criminal Code.

Mr. Wallingford said he believed subsection (2} of section 2 was
covered by ORS chapter 449 but he was uncertain about subsection (1).

Representative Frost asked if subsection (1) was limited only to
clearing land for agricultural purposes and was told by Mr, Paillette
that this was the limitation in the existing statute and the intent
was to carry the same limitation over to the proposed statute.

Senator Burns commented that the necessity for including section
2 was to abate a nuisance and the objective would he to alleviate the
pollution situation as quickly as possible by prosecuting the person
criminally. Mr, Paillette advised that abatement authority was
granted under ORE chapter 449 and it would be possible to abate the
nuisance under that chapter as well as under the proposed statute.

Judge Burns seconded Mr., Johnson's motion to delete section 2.
Motion carried with Representative Haas voting no.

Section 3, Creating 2 hazard. Mr. Wallingford explained that
subsection (1] of section 3 was derived from QRS 166.560 while
subsection (2) was new to Oregon law,

M. Johnson moved that section 3 ke adopted., Motion carried
unanimously.

Judge Burns moved that creating a hazard be graded as a Class B
misdemeancr and this motion also carried without opposition.

Section 4. Misconduct with emergency telephone calls. Mr.
Wallingford advised that sectlon 4 covered the same offenses as those
in ORS 186.710.
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Judge Burns mowved that section 4 be adopted and classified as a
Class B misdemeancor. Motion carried,

Mr. Paillette asked if the Commission wished to place this
section under the Article on Offenses Against Privacy of Communica-
tions, Representative Freost so moved. There being no objection,
Senator Burns, who was acting as Chairman at this time, declaraed the
motion adopted.

Section 5, Unlawful legislative lobbying. Senater Burns asked
if sectlion 5 concerned a conflict of interest guestion and was told by
Mr, Paillette that a different issue was inveolved because the section
was concerned only with lobbylsts and not with legislators or other
public officials.

Judge Burns moved that section 5 bhe adopted, transferred to the
Article on Obstructing Governmental Administration and graded as a
Class B misdemeanor. Representative Frost seconded and the motion
carried unanhimously. Voting: Judge Burns, Senator Burns, Frost,
Haas, Jernstedt, Johnson, Knight.

Section 6., Promoting adoption of a child, In reply to a gques-
tion by Senator Jernstedt, Mr. Pailllette advised that the evil the
legislature was apparently trying to cure by enacting QRS 167.645 was
the indiscriminate contacting of individuals through advertising for
the purpose of adopting a child.

Raepresentative Frost remarked that the statute was probably
enacted bhefore the legisiation reguiring investigations by the Public
Welfare Commission. These adoption investigations, he said, had
eliminated the grey market for adoptions in Oregon.

Judge Burns advised that the section was enacted in 1935 and no
cases had been brought under it, He moved to adopt the section but
withdrew the motion when Mr. Johnson moved to delete section 6. Mr.
Knight seccnded and Mr. Johnson's meotion carried. Voting for the
motion: Frost, Jernstedt, Johnson, Knight, Mr., Chairman. Voting no:
Judge Burns, Senator Burns, Haas,

Section 7. PFailing to maintain a metal purchase record. Senator
Burns commented that this was the so-called "copper wire thief"
statute passed in 19647, Reprasentative Frost observed that the
statute was very effective and the City of Portland had an even more
comprehensive ordinance on this subject.

Judge Burns moved that section 7 be adopted. Senator Burns
seconded and the motion carried unaninousliy. Voting: Judge Burns,
Sanator Burns, Frost, #Haas, Jernstedt, Johnson, Knight, Mr. Chairman.

Judge Burns moved that the offense in section 7 be graded as a
Class B misdemeanor and that it be moved to the Article on Business
and Commercial Offenses. Senator Burns and Mr. Rnight wanted the
offense classified as a Class A misdemeanor.
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Vote was taken on Judge Burns' motion and it carried. Voting for
the motion; Judge Burns, Frost, Haas, Jernstedt, Mr. Chairman.
Voting no: Senator Burns, Johnson, Knight.

Section 8. Unlawful transportation of hay. Senator Burns moved
to delete section 8 and Representative Frost seconded. Motion carried.
Voting for the motion: Judas Burns, Senator Burns, Frost, Haas,
Johnson, Knight, Voting no: Jernstadt, Mr., Chairman.

Section 9. Misrepresentation of age by a minor. Judge Burns
moved to adopt section 9 and to grade misrepresentation of age by a
minor as a Class C misdemeanor. Representative Frost seconded and the
motion earried unanimously. Voting: Judge Burns, Senator Burns,
Frost, Haas, Jernstedt, Johnson, EKnight, Mr., Chairman.

Section 10, Concealing birth of an infant., Mr, Paillette
explained that the Commission had approved the substance of section 10
at its meeting on April 3, 1970. [See page 21 of Commission minutes.]

Judge Burns moved that section 10 be adopted and that concealing
hirth of an infant he graded as a Class & misdemeanor.

Senator Burns and Mr., Enight were of the opinion that this crime
should be graded as a Class C felony.

Vote was taken on Judge Burns' motion and i+ carried. VvVoting for
the motion: Judge Burns, Frost, Haas, Jernstedt, Mr, Chairman.
Voting no: Senator Burns, Johnson, Knight.

ORS 162,560, Maintenance of a privately coperated police force.
Representative Frost observed that 1n some counties "protective
associations" had been formed where the membhers dressed like
policemen, acted like policemen and, in some cases in Washington
County, had been actively committing crimes under the guise of being
policemen, ORS 162.560, he said, contained the method by which these
groups had been disbanded.

Chairman Yeurri asked why the staff had recommended repeal of this
statute and was told by Mr. Paillette that the proposed Criminal Code
contained a statute prohibiting criminal impersonation which covered
impersonating a police officer,.

Senator Burns salid he would support the staff's recommendation to
repeal ORS 162.560 with the provise that a copy of the statute
together with a copy of the proposed section on criminal impersonation
be circulated to the Department of State Police, chiefs of police and
the sheriff's assocciation soliciting their comments with respect to
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the repeal. TIf those groups were of the opinion that ORS 162.560
should be retained, it could then be inserted into the proposed Code
when it was presented to the 1971 legislature in bill form even though
the repeal recommendation would appear in the Final Draft. This
suggestion was adopted by unanimons consent.

The Commission approved the following staff recommendations:
ORS 161,310, Punishment for gross injury Repeal

to another's person or property and cffenses
against public peace, health or morals

ORE 162.580. Sale of badges without permit Repeal
prohibited

QRS 162,590. Selizure and destruction of Repeal
badges net lawfully possessged
OR5 162.600. Penalty for vioclating ORS Repeal
162.570 to 162,590
ORS 162.610. Records reguired by law to Transfer to ORS
be in English chapter 192, Public
Records

QRS 162,740, Display of red flag or other emblem as manifesta-
tion of disloyalty, belief in anarchy or defiance of Taw, Representa-
tive Frost moved to retain ORS 162,740, grade the crime a Class C
felony and place it in the Artiele on Riof, Treason, Disorderly
Conduct and Related Offenses.

Professor Platt urged that ORS 162.740 be repealed because it was
in his opinion clearly a First Amendment violation of the freedom of
speech., Ile added that retention would make the job of university
presidents even more difficult by adding another non-negotiable demand
for use by dissenters operating on college campuses. There was, he
said, nothing covered by this section which could not be prosecuted
under provisions of the Riot Article.

Judge Burns commented he was satisfiad that ORS 162,740 would not
stand under the United States Supreme Court decisions in Barnett v,
Board of Education which had to do with a compulsoxry flag salute,

Representative Frost withdrew his motion to retain ORS 162.740
and Senater Burns moved to accept the recommendation of the staff to
repeal the statute, Motion carried. Voting for the motion: Judge
Burns, Senator Burns, Frost, Haas, Jarnstedt, Jchnson., Voting no:
Knight, Mr. Chairman.
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QRS 163.410, Libel and slander; penalty for publishing or
broadcasting defamateory matter,. Representative Haas moved that ORS
163,410 be retalned in order to keep the concept of criminal libel in
the statutes.

Judge Burns said he did not believe there had been any cases
which specifically spcke to the question of the constitutionality of
criminal libel statutes since the New York Times case but there was a

case out of Baker County a few years ago where a person was convicted
under this statute.

Mr. Johnsion was of the opinion that the same limitations applied
to criminal libel as applied to ¢lvil libel and i1t was merely a
guestion of what was permissible under the First Amendment. He was in
favor of retaining the statute because someone might be libeled who
would not have the means to pursus a civil remedy or who would not be
responsive to a judgment., He noted, howesver, that the punishment
provisions should be changed and that it should be graded as a Class A
misdemeanor.,

Vote was taken on Representative Haas' motion to retain ORS
163.410, Motion carried. Voting for the moticn: Senator Burns,
Haas , Jernstedt, Johnson, Mr. Chairman. Voting no: Judge Burns,
Frost,. Knight,

Mr, Paillette pointed cut that the section's culpability
requirements should be revised.

Judge Burns moved that ORS5 163,410 be classified as a Class A
misdemeanor and that the section be redrafted to conform the cunlpabi-
lity reguirements to the language of the proposed Code.

Mr. Knight commented that it would be difficult to get a district
attorney to file a criminal 1likel action under this section and that
it would be a complicated case to try. In all likelihocod, he said, if
the crime were classified as a Class & misdemeanor, it would have to
be tried twice, once in district court and again in circuit court.

Mr, Paillette observed that the case could be tried initially in
circuit court and Mr. EKEnight replied that there was a ruling in Linn
County which hald that the defendant had a right to two trials on a de
nove appeal and under that ruling such a case would have to begin in
district court. He urged that the crime be graded a Class ¢ felony.

Vote was then taken on Judge Burns® motion to classify ORS
163.410 as a Class A misdemeanor and redraft the section. Motion
carried. Voting for the motion: Judge Burns, Senator Burns, Frost,
Haas, Jernstedt, Johnson, Mr, Chairman, Voting no: Enight,

ORS 162.420. Truth as defense in libel Repeal
actions; presumption of malice
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ORS 163.430. Defamation of insurers or fraternal Repeal
benefit socleties

DRS 163.440. Defamation of banks and trust companies Repeal

ORS l63.450. Defamation of savings and loan assoclation Repeal

QRS 163.460. Publishing of picture importing that person is
convict or criminal. Representative Haas said a situation could arise
where a person was arrested, photographed and subseguently acguitted.
When arrested later on ancther charge, the picture taken at the time
of his prior arrest miaght be published in a newspaper together with an
account of the current arrest and the picture, clearly identifiable as
a "mug" picture taken by the police, could be very damaging., In such
an instance, he said, that person could not be adequately recompensed
by money damages alone,

Mr. Paillette advised that this situation would be covered by the
criminal libel statute which the Commission had voted to retain (ORS
163,410} and he was of the opinion that it was unnecessary to retain a
special statute for ex-convicots.

Representative Haas asked if libel covered a picture and was
assured ky Judge Burns that so long as a libelous connotation could be
drawn from the circumstances in which the picture was published, it
was capable of being 2z subject for libel.

The Commission was agreed that ORS 163,460 should be repealed.

ORS 163.470. Statements designed to injure former Repeal
convicts

OR5 164.262. Transportation of coniferous trees without bill of
sale prohibited. ORS 164,364. Investigations to prevent viclatlons
of ORS 164.362 to 164,368; jurisdiction of courts. ORS 164,366,
Arrest; triazl; summons. ©ORS 164,368, Seizure of trees transported in
violaticon of ORS 164.362., Professeor Platt asked if it was inconslstent
to retain ORS 164.362 when ORS 164,355 relating to transportation of
hay without a certificate had been repealed. It was, he said, the
same kind of crime and was clearly special interest legislation.
Chairman Yturri expressed agreement and indicated that theft of hay
was as serious a problem as was theft of Christmas trees,

Judge Burns then moved that ORS 164.362, 164.364, 164,366 angd
164,263 be repealed., Motion failed. Voting for the motion: Judge
Burns, Haas, Jchnson, Mr. Chairman, Voting nc: Senator Burns,
Frost, Jernstedit, Knight.

Failure of this motion resulted in adoption of the staff's
recommendation to transfer ORS 16£4.362, 164.364, 164,366 and 164,368
to QRS chapter 527, Forest Conservation,
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ORS 164.462. Unlawful entry of dwelling Repeal

ORS 164.465. Unauthorized entry of penal or correcticnal Repeal
institutions

ORS 164.520. Operating hand car on railroad track Repeal
ORS 164.530. Throwing or shooting at motor or railway Repeal
vehicle '

ORS 164.540. Unlawfully riding or attempting to ride on Repeal
train; jurisdiction of justice court; venue

ORS 164.550, Authority of railroad officials to arrest Repeal
unlawful riders and to demand assistance from others

ORS 164.640, Interference with radio reception Repeal

ORS 164,720, Attempting to poison domestic animals. Mr.,
Pailiette explained that attempting to poison domestic animals was an
incheate crime and would be covered by Article 6., The Commission
agreed to accept the staff recommendation to repeal ORS 164.720.

GRS 164.730. Taking animals without consent of owner Repeal
ORS 164.740, Detention of cows or bulls Repeal
ORS 165,145, Transmission and delivery of false and Repeal

forged messages; civil liahility

ORS 165.180. Receiving, disposing of or concealing Repeal
article from which number or mark has been removed

ORS 165.240. Producing infant and falsely pretending Repeal
heirship
ORS 165.245. Substituting another child for infant Repeal

committed to one's care

_ GRS 165.260, Use of dramatic or musical composition Lkepeal
without consent

ORS 165,325, Creation of society having Transfer to ORS
name Or purpose similar to that of existing chapter 649%, Insignias
body and Hames of
Organizations
ORS 165.330. Organization of corporation Transfer to ORS
to violate ORS 165,310 to 165.325 chapter 643, Insignias

and Hames of
Organizations
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ORS 165.335. Cireulating signs or rituals
of fraternal society without authority

OR5 165.410. Tampering wlth brands on
hides of cattle; wrongfully selling or
destroying hides

DRS 165.415. Misrépresentatinns of
pedigree; mutilation of certificate or
proof of pedigree

ORS 165,420,
by bailees

Abandomment of animals

ORS 165.450. Adulteration of gold dust

QRS
gcld dust

QRS 165,460.

165,455 Possession of adulterated

Selling adulterated gold dust

ORS 165.465, Misrepresentation or
misbranding of metallic commodity

ORS 165,610,
age of minor

Third person misrepresenting

ORS 166.650. Making or disposing of keys
to property of common carrier

Transfer to DRS
chapter §49,
Insignias and Names
of Organizations
Transfer +to ORS
chapter 604, Brands
and Marks

Transfer to QRS
chapter 605, Breed-
ing of Animals
Trans fer to ORS
chapter 607, Stock
Running at Large
Repeal

Repeal

Repeal

Repeal

Repeal

Repeal

ORS 167.240. Visiting or inducing others o wisit houses of
prostitution. in reply to a guestion by Senator Burns, Mr, Wallingford
explained that only subsection (1) of ORS 167.240 would no longer be
covered if the statute were repealed; the balance would be covered by
the Prostitution Article.

The Commission agreed to accept the staff's recommandation to
repaeal ORE 167.240.

ORS 167.250. Use of tobacco by minor in public placej permitting
minor to frequent place of business while smoking. Representative
Frost moved that ORS 167.250 be retalned,

Professor Platt objected to retention of the statute on the _
ground that the Commission should not be engaging in trivial, symbolic
legislation which would never be enforced, Mr. Knight said his quess
was that a number of cases were brought into juvenile court under this
statute.
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Mr. Paillette expressed agrecment with Professor Platt and
recalled that the Commission had retained a statute prohibiting the
sale of tobacco to minors and at that time had decided not to prohibit
its use.

Vote was then taken on Representative Frost's motion to retain
ORS 167.250. Motion failed. Voting for the motion: Frost,
Jernstedt, Knight, Mr. Chairman. Voting no: Judge Burns, Senator
Burns, Carson, Haas, Johnson, Result of this motion was to approve
the staff's recommendation to repeal ORS 1B7.250.

QRS 167.300. Minor misrepresenting age in  Repeal
order to ganmhle

ORS 167.640. Promoting divorce Repeal

ORS 167.705., Exhibiting person in trance Repeal
ORS 167.710. Exhibiting deformed person Repeal
ORS 167.715. Sponseoring or participating Transfer to ORS
in prize ficht chapter 463, Boxing

and Wrestling

Senator Burns moved that the Artiele on Mizcellaneous Offenses be
approved as amended including approval cof the staff's recommendations
to ORS sections described above. Motion carried unanimously. Voting:
Judge Burns, Senator Burns, Carson, Frost, Haas, Jernstedt, Johnson,
Knight, Mr. Chairman.

Classes of Offenses; Preliminary Draft Mo, 2; May 1970

Sactiocn 1. Offenses; definition., Mr. Paillette explained that
section 1 set forth the basic definition of an offense which would
inelude both crimes and viplations, the distinction between the two
being that a sentence of imprisonment was authorized only for a crime.
A crime was then further classified in the Article as a felony or a
misdemeanor.

Reprasentative Frost pointed out that section 1 granted to a.
political arm of the state the power to create a crime and objected to
giving this authority to city councils and county commissions. He
contended that the state should provide that a munigipality could pass
nc Act that was not designated as a crims by the state,

Senator Burns acknowledged that the draft approved by the )
Subecommittee on Sentencing and Grading gave municipalities the right
to create crimes. He said he too was opposed to granting this
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authority in light of the fact that up to this time city ordinance
violations did not rise to the dignity of crimes,

Representative Carson said it made little difference whether the
act was called a crime or an offense when the person could be sank to
jail as a result of his behavior. Irn his opinion, other than for
impeachment purposes, the name given to the act was of little
significancea,

Judge Burns pointed ocut that the Minutes of the meeting of the
Sentencing and Grading Subcommittee on April 4, 1970, contained a
discussion of this subject on pages 2 to 6. He commented that if
Representative Frost was bothered by the fact that a city could 4o
something which later made conduct the subject of an impeachment
question, the solution was to revise the evidence code. Representative
Frost expressed agreement but was not convinced that cities should he
enmpowered to create crimes.

Representative Young arrived at this point.

Chairman Yturri remarked that if city ordinances were not
delineated as crimes, the citv's power to impose a jail sentence for
certain types of c¢onduct would be revoked.

Professor Platt recommended that the Commiszsion preempt the
criminal law field to the state and revcke the power of cities to
create crimes., This course, he said, would leave the municipalities
not only with a well defined set of crimes which they could prosecute
in state courts but also with the power to levy fines without having
to impose on cities any problems concerning criminal diue process
rights, He urged that the state preempt all ability of cities to
impose any kind of loss of liberty sanction.

Chairman Yturri peinted out that Professor Platt's position
raised the guestion of unification of the court system which was not
under consideration at this time., Even in the smaller ecities, he said,
there was a jury trial every day in the municipal courts and it was
not feasible teo transfer every drunk driving case and every offense
which carried a loss of liberty sanction to the state courts.

Senator Burns said his objection was twofold., One was concerned
with impeachment which could possibly be solved by amendment to the
avidence code: secondly, he believed that creation of crimes should be
on.a higher level than a municipal ordinance. If municipalities were
permitted to enact violations, it would not prevent a perscn from
being prosecuted in a district court, a justice of the peace court or
a manicipal court for a state crime but it would protect agalnst some
mun1c1pa11ty passing an ordinance which they woild call a crime
without giving any real consideration to its passage.



Page 15
Criminal Law Revision Commission
Minutes, May 14, 1370

Chairman Yturri remarked that Jjustices of the peace were often as
inaccessible as were circuit courts and he objected to having to carry
some minor offense over for three or four weeks before it could be
disposed of., Representative Carsocon agreed with the Chairman that it
was imperative to grant the cities authority to create crimes, one
reason being that they coftentimes refused to adopt the state law
becanse to do so meant that they had to bring the district attorney
into every case, Chairman ¥turri stated that the course Professor
Platt, Representative Frost and Senator Burns were advocating might be
a step which should he taken in the future if and when a unified court
system were adopted but at this stage of Oregon's development in
criminal law and procedure, the course set forth in the draft was the
only rational direction to take.

Representative Frost and Senator Burns pointed ont that the draft
was ilncreasing the cities' power by giving them awnthority to create
erimas and under existing law only the state could create crimes, Mr,
Pailllette responded that the draft merely classified what the cities
were actually doing at the present time, He added that adoption of
section 1 as drafted could have a beneficial effect in that the cities
might give more consideration to the kinds of ordinances they passed
and attempt to limit their punishment to fines only rather than
imprisonment.

Senator Burns said that if a man were filling ocut a civil service
form which asked if he had ever been convicted of a crime, he would
have te answer "yes" if he had been convicted of a municipal
ordinance. Mr, Paillette said this would only be true if he had heen
convicted under an ordinance which because of its penalty was greater
than a vioclation. If he had been convicted of a minor traffic
viclation, that would not be classified as a crime.

Mr, Chandler arrived at this point.

Representative Frost moved that section 2 be amended to define a
crime as "only an offense created by the state for which a sentence of
impriscnment is authorized.”®

In reply to a gquestion by Mr, Johnson, Mr. Paillette explained
that adoption of Representative Frost's motion would maintain existing
law, Representative Frost added that passage of his moticon would mean
that city ordinance violations would be quasi-criminal if a loss of
liberty penalty attached,

Chairman Yturri asked if the defendant would be entitled to his
constitutional protections if a violation were not classified as a
crime and was told by Mr, Paillette that he would be if imprisconment
were authorized for the viclation. The Chairman then asked if
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adoption of Representative Frost's motion would reguire the interven-
tion of the district attorney in every municipal violation which
carried a penalty of imprisonment and received a negative reply from
Mr. Paillette.

Mr, Paillette suggested that Representative Frost's objectivae
could be achieved by amending section 1 rather than section 2 by
placing a periocd after "state" in the third line of section 1.
Representative Frost said this would be satisfactory so long as the
proposed statute clearly stated that cities could not create a crime.

Chairman Yturri asked Representative Frost if he was willing for
violation of any municipal ordinance to he called an offense evan
though it was treated in every othex respect exactly like a crime and
even though a person could be put in jail. He received an affirmative
reply.

Vote was then taken on Representative Frost's motion and it
failed. Vvoting for the motion: Senator Burns, Prost, Haas., Voting
no: Judge Burns, Carson, Chandler, Jernstedt, Johnson, Knight, Young,
Mr. Chairman.

Judge Burns moved to approve section 1 as drafted, Motion
carried. Voting for the motion: Judge Burns, Carson, Chandler,
Jernstedt, Johnson, Knight, Young, Mr. Chairman. Veoting no: Senator
Burns, Frost, Haas.

Representative Frost asked if the cities would be able to require
the dapozit of a jury fee for a municipal trial after section 1 became
effective in view of the fact that the violation of a municipal
ordinance would then be a crime. He peointed out that the reascn the
cities had been able to justify the reguired jury fee was because the
courts had held that viclation of a municipal ordinance was not a
crime as such. When that barrier was removed by enactment of section
1, authority to regquire the deposit of a jury fee would then bhecome a
practical question in municipal courts.

Chairman Yturri commented that the answer to Representative
Frostl's guestion would probably have to be resolved by the courts. If
at the present time the courts had held that the defendant was
entitled to a jury trial even though an ordinance was not called a
crime, that same distinction might well be carried over tc the revised
Code.

Section 2. Crimes: definition. Judge Burns asked whether a
pelitical subdivision of the state in passing an ordinance that
carried imprisonment would create a misdemeanor or a felony and was
told by Mr., Paillette that it would be a misdemeanor hecavnse the city
court could not send the defendant to the penitentiary and the crime
could not therefore he a felony.
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The Commission recessed for lunch and reconvened -at 1:30 p.m.

Members Present: Senator Anthony Yturri, Chairman
Judge James M, Burns
Fepresentative Wallace P. Carson, Jr.
Mr. Robert Chandler
Senator Kenneth A. Jernstedt
Attorney General Lee Johnson
Mr, Frank D, Enight

Delayed: Senator John D, Burns
Representative David G. Frost
Representative Har]l H. Haas
Representative Thomas F. Young

S5taff Present: Mr, Donald L, Palllette
Professor George M, Platt
Mr. Roger D. Wallingford

Others Present: Mr, Walter Ewvans
Mr. Duane Lemley

Saection 2 {(Cont'd). Mr. Chandler moved that section 2 be
approved. Motion carried. Voting: Judge Burns, Carson, Chandler,
Jernstedt, Johnson, Knight, Mr. Chairman.

S@ction 3. Felonies: definition. Mr. Johnson moved that section
3 be amended in line 3 by changing "or" to "and." The motion was
later withdrawn.

Mr. Paillette contended that "or" should be retained because
there were statutes throughout ORS5 which did not state whether the
crime was a felony or a wmisdemeancr but merely described the punish=-
ment., If such a statute prescribed more than a year's imprisonment,
the crime would became a felony. Should "apd" be subhstituted for "or®
it would mean that in order for the crime to be a felony, every
statute would have to contain both the statement that the crime was a
falony and that the punishment was a term of imprisonment of more than
one year.,

Mr, Johnson asked what "thereof" defined in line 3 of section 3
and was told by Mr. Paillettae that it referred to a crime, Chairman
Yturri cbserved that "therecf" appeared to refer to "a statute of this
state."

After further discussion, Mr. Johnson withdrew his motion and
moved to delete "thereof" and svbstitute "under a statute of +his
state." Motion carried.
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Judge Burns moved that section 3 he approved as amended. Motion
carried. Voting: Judge Burns, Chandler, Frost, Haas, Jernstedt,
Johnson, Enight, Mr, Chairman.

Section 4. Felonies; classification. Mr. Paillette explained
that section 4 set up three grades of felonies to be used in the
propogsed Criminal Code plus a category of unclassified felonies
outside the Code which, because of the sentence provided, fell within
the definition of felony. The first sentence of subsection {2] was
included to make clear that murder and treason, although felonies,
would be punishable hy life imprisomment and were therefore treated
differently than other felonies.

Mr. Chandler moved that section 4 be approved and the motion
carried unanimously. Voting: Judge Burns, Chandler, Frost, Haas,
Jernstedt, Johnson, Knight, Mr, Chairman,

Section 5. Misdemeanors; definition., Mr. Johnson moved the
adoption of section 5. Motion carried unanimously with the same
mempers voting as had voted on the previous motion.

Section §&. Misdemeanors; classifiecation, Mr., Chandler moved
that section & be approved.

Mr. Knight commented that the effect of section 6 (2) (b) was to
reduce Class A misdemeanors which carried a 30 day penalty to Class C
misdemeancrs but the statutes which carried a six months misdemeanor
penalty would retain that penalty. Judge Burns acknowledged this was
correct and added that it would be up %o the legislature to change
the penalty if they wished to do so.

Vote was then taken on Mr. Chandler's motion to approve section
6, Motion carried unanimously. Voting: Judge Burns, Chandler,
Frost, Haas, Jernstedt, Johnson, Knight, Mr. Chairman.

Section 7. Violatiens; definition. Mr., Johnson moved approval
of section 7. Motion carried unanimously with the same members voting
as had voted on the previocus motion.

Section 8, Vicolaticons; classification, Mr. Paillette explained
section 8 provided that if the offense was punishable as defined in
section 7, it would be 2 violation if outside the proposed Criminal
Code.

Judge Burns asked how an offense would be treated if it were
punishable only by a fine hut the fine was different from that
specified in this Code for a violation, Mr. Paillette replied that
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even though the fine was considerably higher, the vioclation would come
under section 7 if it were punishable only by a fine. It was entirely
pessible that a vicolation in this category could have a large fine
attached to ik, he said.

Judge Burns moved the adoption of section 2 and the motion
carried upanimously with the same members voting as had voted on
section 6,

Section 9. Crimes; classification determined by punishment. Mr.
Paillatte explained that section 9 was intended to cover the
"indictable misdemeanor™ type of offense, If the court tock any of
the actions set forth in subsection {2), the crime would be a
misdemeancr: otherwise it would be a felony. In other words, the
crime would be classed as a misdemeanor if the court imposed a
punishment cther than imprisonment., He advised that section 9 gave
the judge an option not available o him under existing law; namely,
discharge of the defendant.

Mr, Chandler moved approval of section 9. Motion carried
unanimously. Voting: Judge Burns, Senator Burns, Carson, Chandler,
Frost, Haas, Jernstedt, Johnson, Knight, ¥oung, Mr. Chairman.

Proposed Amendment to ORS 137,120. Indeterminate Sentence.

Senator Burpns asked where the preoposed amendment would be placed
in the Code and was told by Mr. Paillette that it would be included in
Article 8, Authorized Disposition of Offenders. The original draft
prepared for the subcommittee, he said, proposed no change in the
indeterminate sentence statute, although it was referred to in section
3 of that Article where the language contemplated the indeterminate
sentence as it existed under the present statute.

Mr, Paillette euplained that during the meeting of the Subcom-
mittee on Grading and Sentencing, Mr, Johnson had proposed that Oregon
adopt the so-called Washington or California system of indeterminate
sentencing whereby there would be no judge-fixed maximum sentence.

The judge would sentence to the maximum provided by statute for the
crime charged and it would be up to the Beoard of Parole and Probation
t0 set the maximum term after the offender had been taken into the
corrections process.

Following that meeting Senator Burns had regquested the Legisia-
tive Fiscal Committee to prepare an estimate ¢f the cost of admini-
stering this type of program, A meeting was then held in Mr.
Johnson's office and among those attending were Mr. John Galvin,
Administrator of the Corrections Division, and representatives of the
Legislative Fiscal Committee. As a result of that meeting, Mr,
Paillette drafted the proposed amendment which was before the
Commission today.
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The amendment attempted to provide for no judge-fixed maximum but
the court would be required to make & recommendation within 60 days
after committing the defendant to the custody of the Corrections
Division as to when the defendant should be parcled. The parcle
authorities would not be prohibited from paroling soconer than the time
recormmended by the judge but if they chose not to parole him within
that time, they would be required to advise the court of that decision,

Mr., Palllette noted that the last section on page 3 of the
proposed amendment dealt with a separate guestion which was discussed
by the Subcommittee on Sentencing and Grading and concerned concurrent
and consecutive terms of imprisonment.

Mr. Chandler recalled that at one of the early Commission
meetings Mr. S0l Rubin had recommended that the judge should sentence
to a maximum term which could be less than the statutory maximum and
theresafter the Correctlons Division or parole bhoard shounld fix the
sentence. He indicated his approval of retaining that system.

Mr, Johnson commented that there was no disagreement in the
subcommittee that the judge should observe the statutory maximum
prescribed for the offense and no one was suggesting that the judge be
deprived of the authority to impose probaticon, suspend sentence or
discharge the defendant., The difference of opinion arose over the
question of whether the judge should have the power to set a maximum
within the statutory range or whether that authority should be
delegated to the parole beard. The draft under consideration, he
said, was in some respects a compromise between the two positions in
that it required the judge to make a recommendation as to the time of
parnole and would reguire the parole board to take an affirmative
action to confine the inmate beyond the period recommended by the
judge,

The strongest argument in favor of the indeterminate sentence,
Mr. Johnson said, was that it would tend to alleviate the problem of
disparity of sentencing and would reduce the possibility of different
sentences imposed by 70 different circuit judges for the same crime,
each of whom applied his individuai standards, because one parcle
board would be applying the same standard to all those who came hefore
them,

Senator Burns indicated that in the subcommittee meeting he and
Mr. Johnson felt that the sentencing structure should be set up so
that the court would sentence to an indeterminate periocd not to exceed
the maximum. 7Two members felt the present law should be retained
whereby the judge fixed the maximum sentence., One of the members was
undecided. Since that time, he said, he had modified his position
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somewhat in that he now believed that the cost factor of adopting the
true indeterminate santence was such that it was not legislatively
feasible. He further indicated disapproval of the requirement that
the judge make a recommendation to the parocle board as to the length
of time the defendant should serve before being parcled. The parole
board was not bound to follow that recommendation, the regquirement
therefore had no teeth in it and he guestioned the wisdom of placing
such a provision in the statute. He then asked Judge Burns if he
believed he would be in a better position within 60 days after
sentencing a defendant to make a recommendation as to parole than he
would be at the time of sentencing and received a negative reply.

Chairman Yturri stated that as far as disparity of sentencing was
concerned, the problem had te a large extent been resclved by the
classification and grading system in the proposed Code which in most
cases would reduce the length of time an individual could ke sentenced
to imprisonment., Secondly, he said, altheugh sentencing was spread
among many judges, by and large, the majority of those judges were
treating defendants realistically and relatively few were imposing
sentences which resulted in any great amount of disparity. If the
system advocated by Mr., Johnson were adopted, it would do away with
the sentencing power which judges had today and society would lose the
value of the judges' background of experience plus eliminating the
benefit of their knowledge of the defendant gained through personal
cbservation during the trial and through the presentence investigation
and report, He was of the opinion that no one was in a better
position initially to form a judgment as to the proper sentence to be
imposed on the defendant than was the judge. The Chairman alse noted
that adoption of the proposed system would result in a great deal of
duplication of effort because not only would the judge be sending a
statement of the history of the defendant to the parcle board but also
the sheriff and the district attorney would be doing so. All in all,
he said, there was little to be gained by adopting the proposed
amendment,

Mr. Johnson ohserved that the Corrections Division would be
furnishing the bulk of the information to the parole hoard., He added
that it was better to lock from hindsight than from foresight in deter=-
mining the disposition to be made of an offender and the parocle board
would have the advantage of knowing how the offender behaved during
his confinement. Chairman Yturri commented that if the judge's
sentence was deemed by the parole bhoard to be too harsh, there was
nothing to prevent the board from reducing that sentence,

Senator Burns saild the réason he was convinced that the indeterm-
inate sentence was preferables to the judge=-fixed maximum was the
inverse of the situation where the sentences were +oo harsh., He cited
2 case where an offender was sentenced to one year and the corrections

’
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anthorities knew that he was a psychotic who was dangercus to society,
They were, however, unable to keep him institutionalized past the one
year period and after he was releasad, he committed a murder. This
murder might well have heen averted, Senator Burns said, had it been
possible to detain the offender and treat him for a longer period of
time. This would have been the case had he received a maximum
indeterminate sentence.

Representative Frost said that as a thecretical matter, he would
prefer the pure indeterminate sentence. However, if this proved to be
unfeasible, sentencing should be broken into thres basic parts: Pirst,
the decision as to probation or not, and the trial judge was in the
best position to make that determination because it was based upon
prior events; the second question should he the liength of sentence to
be Imposed; the third guestion to be decided was when the inmate was
to be paroled and that was best decided by his behavior betwean the
time of sentencing and time of release. This, he said, was far
cutside the trial judge's knowledge and was best decided by the pareole
board, In summary, he said that if the pure indeterminate sentence
ware not-adopted, he would prefer tc maintain the present system,

Tape 3 beging here: '

Judge Burns indicated that disparity was a problem inside the
institutions partly because of the attitude of the inmate who deter-
mined that one of his fellow prisoners was sentenced for the same

! crime he had committed and received a lesser sentence., The inmate was
not aware, and did not take the trouble to find out, that the other
person had a totally different background and history so that in fact
there might not be any disparity at all. It continued to be a
problem, however, because so long as the inmates believed it to he a
problem, it was harmful to their rehabilitation prospects: they spent
their time heing mad at scmeone instead of working toward their own
rehabilitation. Judge Burns said it was his impression, based upon
conversations he had had with prisoners, that disparity of sentencing
was regarded as an evil but that disparity of parole treatment was
regarded as an even greater evil from the inmates’ standpoint,

He expressed his belief that the judge should participate in the
sentencing decision because he more nearly represented the community
than did the parole board and the judge, as the voice of the community
and based upon his legal experience, probably was better able to make
that decision, He should also at the time of sentencing express his
point of view as to how long the man should serve.

There was, Judge Burns said, presently statutory provision for a
post-sentence report. Many judges did not submit them nor did most
sheriffs or district attorneys. He had been told by the parole board
that where judges tock the trouble to submit recommendations, they
were given considerable weight by the board. Judges, he said, should
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send their recommendations to the parcole board in order that the bheard
could be aware of what plan the judge envisaged for the defendant,
Thereafter the judge should not be a part of the releasing process
because his familiarity with the case diminished while the familiarity
and knowledge of that person by the parole board and corrections
system increased. Judge Burns indicated that the solution to the
disparity problem lay in increased use of sentencing panels, in
increased use of sentencing institutes and in increased communication
between judges and others in the correction process.

Testimony of Mr, Duane Lemley, Correctional Consultant,
State Corrections Division, Chalirman Yturri then called upon Mr.
Lemley and asked him to present his views on the subject of sentencing,

Mr, Lemley said his personal position was that the sentencing
Procedures should not be changed from existing law. He supported
Judge Burns' statement that some of the sentences for the same crime
should vary betwaen individuals because the crime committed was not
necessarily a good measure of how long the defendant should be
confined. The parole board looked at a man's adjustment to a very
abnormal situation where his decision—making responsibilities were
taken away from him, and the kind of problems he had in an institution
were quite different from those he encountered while living in the
community. At the present time with the work release law and the
temporary leave law, the corrections system for the first time had an
opportunity to test how responsible a person was going to be in a more
normal situation and this information would furnish better guidelines
for the parole board in the future.

Mr. Lemley expressed the view that there was no magic in letting
the parole board set the length of the sentence. The sentences might
well be more uniform but at the same time they might be uniformly too
lﬂng - b

Testimony of Mr, Walter Evans, Chief U, S, Probation Officer
for Oregon and President of the Criminal Justice Research ASSOCIation.
Mr. Evans next appeared and stafted that in his oplnicnh the critical
point in the corrections process was the time of sentencing. He
suggested that the judges and the parole board should have available
to them figures as to the types of sentences heing imposed in other
jurisdictions throughout the state and felt this type of feedback
might be of great assistance to all concerned.

Mr. Evans sald he had just returned from a Sentencing Institute
for federal judges in Phoenix, Arizona, where the Director of the
Federal Bureau of Prisons stated that disparity among sentences
imposed by federal judges had to a large extent been abolished by
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Sentencing Institutes conducted at the federal level. Judges needed
all the expertise they could gain in impeosing sentences, he said, and
urged that the sentencing process be kept as simple as possible, as

he understood the present Oregon law, it was in effect an indeterminate
sentence which gave the Division of Corrections, the parcle board and
the ecourts the widest possible latitude and this was to be desired.

Judge Burns asked Mr. Evans to comment on the use of the
diagnostic center in the federal system and was told that the center
was reserved for the most complicated and difficult cases where the
court was unable to understand what motivated the individual's conduct
and the presentence investigation did not adeguately disclose his
problems. The defendant could be committed for 60 to 90 days to the
daigneostic ¢enter and at the close of a study period a comprehensive
report was made to the court covering the individual's social history,
medical and psychological background and other factors of his life,
with & recommendation as to disposition of the case. This procedure,
he said, had been highly beneficial to courts on the federal level.

On behalf of the Criminal Justice Resesarch Association, a
nonprofit corporation dedicated to improving the criminal justice
system, Mr., Lemley offered the services of members of the association
as consultants to the Commission.

At this point Mr., Johnson withdrew his proposal to adopt the

proposed amendments relating to an indeterminate sentence and was
excused from the meesting,

Authorized Disposition of Offenders; Preliminary Draft No. 2: May 1370

Section 1. Adding sections to ORS 137.010 to 137.070. Following
discussicn of section 2, Senator Burns moved Lhat section 1 be
approved and the motion carried unanimously. Voting: Judge Burns,
Senator Burns, Carson, Chandler, Frost, Haas, Jernstedt, Knight,
Young, Mr, Chairman.

Section 2., Amending QRS 137.010. Duiy of court to ascertain and
impose punishment. Juddge Burns asked 1f subsecticn (6] ldy OF section
Z with respect to imposing a sentence of discharge was inconsistent
with section 9d the Article on Classes of Offenses which said that one
of the ways in which a felony could become a misdemeancor was for the
court to grant probation without imposition of sentence and thereafter
discharge the defendant. He said it was important that the Code be
clear that the power to grant Jdischarge was available to the court
either at the time of sentencing or at the time the defendant had
succassfully completed his probation which might be some years later,
The power to grant discharge should be available anywhere along the
line, he said, and subsection (5} was susceptible of the construction
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that the only time the discharge could be granted was (1) when
imposition of sentence was not suspended or (2) when probation had
been revoked. He wanted to make sure, he said, that if the court
suspended imposition of sentence and placed the defendant on probation
for three years, at the end of that time the court could discharge him
and the offense would bhe a misdemeanor.

Mr, Paillette explained that subsection (5) had to be read in
context with its relationship to the suspensicn of the imposition of
sentence or probation. In that relationship if the court 4id one of
those two things, it then had available the alternatives listed in
subzection {5). Section 9 of the Article on Classes of Offenses, he
said, was concerned with how a felony became a misdemeanor,

Senator Burns asked what the result would be in a2 situation where
a defendant was convicted of first degree robbery, execution of
sentence was suspended, and he was placed on probation for five years;
three years later the court discharged him, He asked if the crime
would then be a felony and received an affirmative reply from Mr.
Paillette who explained that the discharge authority of the court was
further limited by section 5 of the Article on Authority of the Court
in Sentencing. That section set ocut criteria for discharging a .
defendant and was limited to convictions for an cifense other than
murder, treason or a Class A or B felony. So far as felonies were
concerned, he said, the court could only discharge where a Class C©
felony was involved and the crime would remain a felony even though
the defendant was discharged. .

Senator Burns recommended that the commentary be revised to state
clearly that the court was intended to have continuing authority to
grant discharge. Chairman Yturri directed that Judge Burns' concern
with section 9 of the Article on Classes of Offenses and subsection
{5) of section 2 of the Article on Authorized Disposition of Offenders
be discussed and clarified in the conmentary.

Senator Burns moved that section 2 be approved, Motion carried
uwnanimously. Voting: Judge Burns, Senator Burns, Carson, Chandler,
Frost, Haas, Jernstedt, Knight, Younyg, Mr. Chairman.

Section 3. Sentence of imprisonment for felonies; ordinary
terms, Mr. Paillette indicated that section 3 eatablished the outer
Timits for indeterminate sentences of each class of felony.

Mr. Chandler contended that the sentences in section 3 were too
long and recommended that they be cut in half. Mr., Paillette chserved
that the sentences were shorter than those contained in most other
codes he had studied and noted that if the subcommittee's recommenda-
tions for grading of crimes were accepted by the Commission, a
majority of the felony crimes would carry shorter sentences than under
existing law.
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Mr. Chandler cbserved that he could not see how any benefit could
be derived from sentencing anyone to a period of more than 10 vears.
If he was not rehabilitated in that period of time, he said, nothing
would be accomplished by keeping him another 10 years. Chairman
Yturri commented that the parole board would still be able to function
if they believed the sentence to be toc long, but imposition of a 20
year sentence might take care of the iscolated case where society might
feel it would be proper to impose a more severe Sentence, If would
probakly be a rare instance, he said, where a first offender would bhe
sentenced to the maximum 20 year sentence.

Senator Jernstedt moved the adoption of section 3 and the motion
carried, Voting for the motion: Judge Burns, Senator Burns, Carson,
Haas, Jernstedt, Enight, Young, Mr, Chairman. WVoting no: Chandler,

Mr, Chandler commented that the basic problem in the corrections
field was that it took too long to get the defendants into the
corrections system and after they were confined, they were kept too
long. Mr, Paillette replied that some of those who entered the
correctional system were incapable of being rehabilitated and it was
necessary to confine them for the protecticn of the pubklic. This, he
sajid, was articulated as one of the purposes of the proposed Criminal
Code.,

Section 4. Sentence of imprisonment for misdemeanors. Judge
Burns moved adoption of section 4, The motion was seconded by Senator
Burns and carried unanimously with the same mempers voting as had
voted on the previous motion,

Section 5. Fines for felonies. Mr. Chandler noted that the
court could impose a fine for a felony under section 5 in lieu of
imposing sentence, Under subsection (3), he said, if a person
embezzled 57,000, the court could impose a fine of $14,000, He asked
if this money would be paid to the wictim., Mr, Paillette replied that
section 5 was concerned with fines, not restitution to the wictim, and
the fine would be pald to the state. Restitution was provided for
under existing law and those provisions would not be disturbed.

Judge Burns asked if the court could impose a fine as well as a
sentaence and Mr. Paillette answered that section 2 (5) {a} authorized
this practice.

Senator Burns moved approval of section 5 and the moticn carried
unanimously. Voting: Judge Burns, Senator Burns, Chandler, Haas,
Jernstedt, Knight, Young, Mr. Chairman.,

Section 6. Finas for misdemeanors and violations. Senator Burns
moved approval of section 6. Motilon carried unanimously with the same
members voting as voted on the previous motion.
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Section 7. Criteria for imposition of fines. Mr., Paillette
advised that section 7 had been added tC this draft on recommendation
of the subcommittee. It did nok, however, include all the standards
recommended by the ABA.

Mr. Chandler moved approval of section 7 and the motion carried
unanimously. Voting: Judge Burns, Senator Burns, Chandler, Haas,
Jernstedt, Knight, Young, Mr., Chairman.

Section 8. Fines for corporations. Mr, Paillette indicated that
section 8 was derived from section 80.10 of the New York Revised Penal
Law, the only diffaerence being the $50,000 fine for a felony committed
by a corpgration.

Mr. Chandler moved approval of section 8 and the motion carrieag
unanimously with the same members voting as had voted on the previous
mation,

Section 9. Costs. Representative Haas asked if a provision were
ineluded in this Article to pay the defendant's costs when he was
acquitted and received a negative reply from the Chairman. Representa-—
tive Haas contended that such a provision should be included., Mr.
Chandler said that adoption of Representative Haas' proposal would
pose a problem in a case where the defendant admitted he shot his wife
but the jury decided he didso with good reason and acquitted him., He
agsked if that defendant should be entitled to costs.

Representative Haas noted that the state was permitted to assess
costs and the same benefit should acorue to the defendant.

Mr, Paillette commented that if the defendant was not ordered to
pay costs, the state paid them. He called attention to the conmentary
on page 18 of the draft which pointed out that ORS 137.200, providing
that cosis and disbursements in a criminal action shall he taxed
against a defendant upon conviction, and ORS 137.205, providing for
taxation against a defendant for the cost of legal assistance
furnished to him, would be repealed by enactment of the instant
proposal. In reply to a question by Representative Haas, Mr.
Paillette said he believed section ¢ to be more restrictive than
existing law so far as assessing costs against the defendant was
concerned because costs were limited to expenses specially incurred by
the state in prosecuting the defendant. Furthermore, the existing
statute was mandatory whereas section 9 was discretiorary and also
included criteria for the courts to follow which the existing statute
did not.

Representative Haas maintained that there was no reason why the
innocent defendant should not be able to recover costs and Senator
Burns agreed. Judge Burns also congurred that it would be proper for
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the defendant to recover costs in some instances but a problem would
arise in setting out what criteria should be used to establish
legislatively the cases where he should ba able to recover and the
cases where he should not.

Chairman Yturri pointed out that it would be necessary to
establish also whether the county or the state would pay the costs.
Mr. DPailiette remarked that if the statute were amended to reguire the
state to pay costs when the defendant was acgquitted, some very
troublesome problems would be encountered as to what was meant by the
term "acquitted.® For instance, if he were charged with armed robbery
and found guilty of unarmed robbery, would he have been "acguitted”™ of
the armed robbery charge? -

Representative Haas asked if there were any states which had a
provision similar to the one he was advocating and was told by Mr.
Paillette that he was aware of none but he had not studied the matter.

Chairman Yturri asked Mr. Paillette to research the guestion and
if a feasible solution could be found, the subject could be reconsidered
with a view to including it in the bill to be submitted to the legisla-
ture. Representative Haas said he would be satisfied with that
approach.

Judge Burns asked Mr. Paillette what sort of expenditures could
not be recovered as costs under the language of section 9. Mr.
Paillette replied that it would not include district attorneys’
salaries, sheriffs' salaries, jurors'’ fees, police investigations,
etc. This was set forth in the second sentence of subsection (2}, he
said.

Representative Frost commented that recovery of this money in
some respects bacame an additiona) penalty becaunse it made the man who
was able to pay, pay mere than the man who could not pay. The
individual in the middle income bracket charged with a crime was far
worse off than the indigent who was provided with an attorney and
everything he needed to defend his case.

Mr. Chandler moved approval of section 9. Motion carried.
Voting for the motion: Judge Burns, Carscn, Chandler, Jernstedt,
Knight, Young, Mr. Chairman. Voting no: Senator Burns, Frost, Haas.

Section 10. Time and method of payment of fines and costs. Mr.
Cchandler moved that section 10 be approved, MoLion carried unani-
mously. Voting: Judge Burns, Carscon, Chandler, Frosi, Haas,
Jernstedt, Knight, ¥Younyg, Mr. Chairman,

Section 11l. . Conseguences of nonpayment of fines or costs. Mr.
Paillette explained that section 11 was included at the direction of
the subcommittee and followed generally Model Penal Code section 203.2
and section 1535 of the Michigan Revised Criminal Code.
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Chairman Yturri commented that the $£10 per day in subsection {4)
was somewhat unrealistic and suggested the subsection provide that the
amount should be fixed by the court bunt should be not less than $10
per day. Mr, Chandler said that as he understocd the language, it
meant. the defendant could be credited at %10 per day but the court was
empowared to¢ increase that amount.

Judge Burns asked how long a person could be sentenced for
contempt for failure te pay a $1,000 fine and was told by Mr.
Paillette that the court would be limited to a sentence of 30 days,
assuming the conviction was for a misdemeanor, because that would be
the shorter period. If convicted of a felony, he would again be
sentenced to the shorter period which would be 100 days. Judge Burns
suggested the language in subsection {4) might be clarified by adding
"applicable™ after "shorter period."

Judge Burns observed that in light of the United States Supreme
Court decisions, the gquestion of reguirement of a jury trial might
arise in connection with the provision awthorizing one yvear for
contempt in a case which would probably be an indirect contempt. Mr,
Paillette admitted that there was a possibility that a constituticnal
guestion as to the requirement for a jury trial might arise in cases
invelving imprisomnment beyond six months. There was nothing, he said,
either in the Model Penal Code or the Michigan commentary which spoke
to that question,

Reprasentative Frost was opposed to combining costs and fines in
section 11. Fines, he z3aid, were a penalty but costs should not be
and should vary independently of fines with the type of case involved,
He said he would prefer to see costs collacted as a civil judgment and
not as a matter of contempt or debtor's priscn and urged that costs be
separated from section 1l. Chairman Yturri expressed agreement with
Representative Frost's position.

Representative Frost moved to atrike costs from the method of
recovery provided in section 11 and to prevlde for costs to be
collected under a eiwvil judement,

Judge Burns noted that ORS 137.180 provided for collection of
costs and the commentary on page 22 of the draft stated that this
saction wonld be retained, Mr, Pailletie concurred that a new statute
would not be needed to collect costs in a civil manner if Representa-
tive Frost's motion were adopted.

Chairman Yiurri called attention to the refereance to costs in
subsection (&Y in section 1l and asked if this constituted a duplica-
tion. Judge Burns commented that it would do no harm to retain costs
in that subsection inasmuch as it referred to instalment payments.

Vote was then taken on Representative Frost's motion and it
carried. Voting for the motiocon: Judge Burns, Carson, Frost, Haas,
Jernstedt, Knight, Young, Mr. Chairman. Voting no: Chandler,
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Judge Burns moved approval of section 11 as amended and the
motion carried unanimously with the same members voting as had voted
on the previous motion.

Authority of Court in Sentencing; Preliminary Draft No. 2; May 1970

Section 1, Adding sections to ORS 137.010 to 137.990.
Section 2, Awmending ORS 137.075. Report to court and to convicted
erson., Mr. Chandler moved that sections 1 and 2 be approved. Motion
carried unanimously. Voting: Judge Burns, Senator Burns, Carson,
Chandler, Frost, Haas, Jernstedt, Enight, ¥oung, Mr., Chairman.

Section 3, Amending ORS 137.124, Commitment of defendant to
Corrections Division; place of confinement; transfer of inmates. Mr,
Paillette explained that subsection (4) had been added to section 3 to
give the courts legislative direction as to where to imprison
misdemeanants and to give the courts flexibility for use of other
correctional facilities which might be established in the future.

Representative Frost asked if "court" in subsection (4} included
a manicipal court and received an affirmative reply from Mr, Paillette,
In that event, Representative Frost said, the subsection should say
Yehief of police" rather than "sheriff." Mr. Paillette agreed that
the subsection should not be limited te the custody of the sheriff.
Mr. Chandler suggested revising the subsection to read: " . .
commit the defendant to custody for confinement in the county jall

Judge Burns read ORS 137.510 and moved that subsection (4) of
saction 3 be amended by using the language of subsection (2} of ORS
137.510,

Senator Burns asked whether it would be hetter to say "to the
Corrections Division" rather than "to the executive head of the penal,
reformatory or correctional institution designated in the judgment™ as
did ORS 137.510, Judge Burns explained that the purpose of the
amendment was to permit the court t¢ send the defendant to a jail or
to a correctional facility if and when Oregon had a regional facility
for misdemeanants, He said he was trying to avoid limiting the
section tc county jails and to resolve the problem Reprasentative
Frost had raised concerning municipal ecourts,

Senator Burns seconded Judge Burns' motion to amend section 3 and
the motion carried unanimonsly,

Mr. Chandler expressed disapproval of subsection (3} and
contended that the Corrections Division should have auwthority to
transfer inmates from one institution to another when they ran out of
space at one of the institutions.
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Mr. Lemley said that the Correcticons Division did transfer
inmates when there was a logical reason for deing so but those reasons
were not based on capacity. He suggested that subsection {2) be
deleted from section 3 because it restricted the Corrections bivision
in making a determination as to where all inmates should be sent
initially. Only inmates in this special category were reguired toc be
-.gant to the penitentiary, and he contended that all offenders should
be committed to the custody of the Correctians Bivision.

Mr., Paillette advised that this guestion was before the legisla-
ture in 1967 and the decision at that time was that certain defendants
should not be sent to OCI.

Mr. Chandler believed that all defendants should be sentenced to
the Corrections Divisjion and Judge Burns concurred.

Mr. Chandler moved to delete subsection {2} and the first clause
of gubsection (3} so that subsection {3) wounld begin: "The Corrections
"Division may transfer inmates . . . . " Judge Burns seccnded the
metion and i1t carried unanimously,

With respect to subsection (4) of section 3, Mr., Chandler
declared that the county jails in about 3/4 of the counties of the
state were very poor and the city jails were even worse in many
instances., It was, he said, bad enough to lock up a person in one of
these jails overnight but it was deplorable to place him there for the
purpose of teaching him the error of his ways. Many of the jails were
unattended at night and if a fire started, every prisoner would die.
At the present time it was not possible to send a misdemeanant to OCI
but he maintained that if OCI had the capacity, counties should be
permitted to board misdemeanants there, Subksection (4), he said, was
far too restrictive because it was confined to existing jails which
waere helow the level of the state's correctional facilities.

Chairman ¥turri commented that a separate statute would he needed
to permit a misdemeanant to be temporarily a ward of the state and
thiz question could not be resolved at this time, one reason being
that space did not exist at OCI for all the misdemeanants in the
state.

Mr. Chandler then moved adeoption of section 3 as amended. The
motion carried unanimously.

Section 4. Reduction of Class C felony or criminal dealing in
drugs to misdemeanor: authority of court, Mr, Palllette expiained
that section { encompassed the so-callied "indictable misdemeanor™ and
was limited to Class ¢ felonies and one Class B felony =~ "criminal
activity in drugs."™ That section, he said, had originally been
labeled "criminal dealing in drugs™ and sec¢tion ¢ should be corrected
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in both the title and the body of the section to conform to the new
title of "e¢riminal activity in drugs."” The majority of the felonies,
he said, had been classified as Class C and section 4 provided a
general statute for the indictable misdemeanor without having te deal
with each crime individually.

Judge Burns said he wanted ito make sure that the commentary made
it clear that the power of the court in section 4 existed not merely
at the initial sentencing stage hut that it continued to exist through
any probaticnary stage or period of suspension of imposition of
sentence so that if a person were convicted of possession of marihuana,
for instance, he could be placed on probation and at sometime during
the probation period or at the conclusion of that period, the court
could enter z judgment of conviction for a Class A misdemeanor. He
alsoc wanted to make sure that if the defendant were placed on
probation and his probation later reveked, the court would retain
jurisdiction to treat him as a felon.

Chairman Yturri recalled that the Subcommittee on Sentencing and
Grading had discussed that peoint at considerakle length and the
approach just outlined by Judge Burns was the one adopted by the
subcommittea,

Mr. Paillette advised that once the zourt had said that the
defandant was convicted of a2 felony, section 4 did not give the court
authority to later change its mind and make that conviction a
misdemeancr. '

Judge Burns said that the situation just outlined by Mr.
Paillette was not his concern. He understocd that if the cenvietion
were for possession of marihuana, the court sentenced the defendant to
five years at OCI, suspended execution and placed him on probation,
that sentence conld not later be reduced to a Class A misdemeanor.
However, if the court suspended imposition of sentence and placed the
defendant on probation for five years, he wanted to make certain that
sometime during that five year pericd, the court would be able to say
the conviction was for a Class A misdemeanor,

Chairman Yturri observed that this was the understanding of the
Subcommittee on Sentencing and Grading and asked that Mr. Paillette
add this discussion to the commentary.

Judge Burns moved that section 4 be approved., Motion carried.

Section 5. Criteria for discharge of defendant. Judge Burns
wanted to be sure section 5 was clear that the discharge of a
defendant could occur at a time later than the initial sentencing
process and at a time after the defendant had been placed on probation.
Mr., Paillette indicated this had been discussed in connection with
section 2 of the Article on Authorized Disposition of Offenders at
which time the provisions of section 9 of the Article on Classes of
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Offenses were also examined, [See pages 24 and 25 of these Minutes,]
Chairman Yturri requested Mr, Paillette to clarify this point in the
commentary.

Tape 4 begins here
Senator Burns moved approval of saction 5 and the motion carried,

Section 6, Criteria for sentencing of dangercus offenders, MHMr.
Paillette advised that section © was derived from the Model Sentencing
Act and would repeal the habitual criminal act. Senator Burns added
that section 6 would contain the only ephanced penalty provision in
the proposed Criminal Code. In some instances, he said, it took a
harder line than did the habitual criminal act althﬂugh this was not
generally true of the proposal.

Following the discussion of section 7, Senator Burns moved to
approve section 6 and the motion carried unanimously.

Section 7. Dangerous offenders: procedure and findings., Mr.
Paillette indicated that section 7 was a companion to section 6. It
set up the procedure for examination of the dangerous offender and
also provided for a hearing. It required no filing of an information
by the district attorney but did present a method of dealing with the
first offender if he fell into the dangerous offender category.

Mr. Knight asked i1f it was up to the district attorney to raise
the question as to whether the defendant was a dangerous offender.
Mr. Paillette answered that this would probably be the usual procedure
but it was not required; the court could raise the igsue.

Senator Burns proposed to have the first sentence of subsecticon
{l} read "the court may order a presentence investigation™ rather than
"shall ocrder." Mr, Paillette indicated that the language reguiring the
presentence investigation was included as an additional protection for
the defendant.

Mr, Chandlex suggested that the court be reguired to have a
presentence investigation for all Class A, B and € felonies. Judge
Burns commented that he would prefer the language of the federal
2tatute which required presentence investigations except under certain
conditiens,

Representative Frost said there were many cases which required no
presentence investigation —-- these involving check writers, for
example —— and there was no reason to hold those defendants in the
county jail pending completion of a report. Mr. Paillette added that
there were some counties where as a practical matter the reports were
virtually impossible to obtain. Chairman Yturri said he was under the
impression that every county had access to the necessary facilities.
Mr. Lemley said this was true in theory Lhut if every judge reguired an
investigation for every case, the Corrections Division would need a
great deal more manpower to meet the worklpad.
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Mr. Chandler commented that he could see valid reasons for not

requiring an investigation in every case but there were two or three
judicial districts in the state where they were never requested and in
many of those cases they should be required.

Representative Frost asked the length of time involwved in

obtaining a presentence investigation and was told by Judge Burns that
the average time was from six weeks to sixty davs. When the defendant
was in ecustody, he said, there was no problem in waiting for the
report but the situation presented some difficult problems when he was
not in custody.

Mr. Paillette said that the subcommittee felt that in the
dangercus offender situation, the presentence investigation should be
regquired and the Commission agreed.

Judge .Burns suggested that subsection (1) of section 7 read "the
defendant may fall" rather than "the defendant falls." He said the
court would be unable to tell whether he fell within section & until
the psychiatric report was received.

{l) to read "

He then moved to amend section 7
+ « the defendant may fall within section ¢ .
Mr., Chandler pointed out that the subsection read "Whenever there is
reason to helieve® which in effect meant "may."
)

Motion failed.

HO.

Mr. Chandler moved approval of section 7.
i

Motion carried,

Proposed Amendments to Theft and Related Offenses; Tentative Draft
Section 2.

Conscolidation of theft offenses; pleading and proof.
Mr. Paillette explained that theft offenses had been consolidated by
the Theft Article and the proposed section 2 would spell out the
procedural consequences of that conscolidation.

which was used in committing the crime.

In effect, it said
that no matter what kind of theft was committed, any charge of theft
would be sufficient without designating the particular type of theft

was designed to abolish all the pleading problems inherent in the
ment, etc.

theft by extortion, which was graded as a Class B felony rather than a
confusing distinctions between larceny, larceny by trick, embezzle-

The only exception would be
Class C felony as were the other types of theft, where a pleading and
proof of theft by extortion would be required,

The section, he said,

c¢arried unanimously.

Mr. Chandler moved that section 2 be approved and the moticn
Voting:

Judge Burns, Senator Burns, Carson,

Theft; definition.

Chandler, Frost, Haas, Jernstedt, Knight, Young, Mr. Chairman.
Section 3.
the sectlion number was revised in section 3.

Mr. Paillette advised that only
Judge Burns moved approval of section 3 and the motion carried
ithout cpposition.
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Section 4. Theft in the second deqree, Section 5. Theft in the
first degree. Mr. Palllette Indicated that secticns 4 and % could
have been designated petty theft and grand theft but inasmuch as the
rest of the Code used the degree format, he had chosen te follow the
same procedure with respect to theft. It moved the breaking point
between first and second degree theft from $75 in existing law to $250.

Judge Burns moved approval of sections 4 and 5. Motion carried
ananimously.

Section 7. Theft by extortion. Mr. Paillette explained that
saction 7 had been restructured to include subsection (2) grading
theft by extortion a Class B felony.

Judge Burns moved that section 7 be approved and the motion
carried without opposition.

Saection 11, Value of stolen property. Mr, Pailleite advised
that the only change in section 1] was in subsection {3) where the
amount of 5250 had been inserted,

Judge Burns moved approval of section 1l. Motion carried
unanimously.

Section 13. Theft of services, Theft of services, Mr, Paillette
said, was made a part of the Theft Article by section 13 and the crime
was graded as a Class A misdemeanor.

Judga Burns wmoved that section 13 be approved., Motion carried
unanimously.

Section 14, Unauthorized use of a vehicle. Mr. Paillette
explalned that section 14 was also included in the amendments for the
purpose of consolidating the crime inte the hasic Theft Article.
nauthorized use of a vehiecle was graded as a Class C feleny.

Judge Burns moved approval of section l4. Motion carried without
opposition.

Grading of Offenses

summary of Offenses by Classification {Chart prepared May 13,
1970}, Mr., Pailliette outlined that the chart showing a summary of
offenses by classification had been prepared to indicate the number of
offenses inclunded in each classification as recommended by the
Subcommittee on Sentencing and Grading. (See Appendix A attached.)

Mr. Chandler reguested an explanation of the category under
"class A felonies" labeled YAttempt to commit murder or treason” as it
related to "Attempt to commit Class A felony" listed under "Class B
felonies." Mr. Paillette explained that murder and treason were
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treated separately in the Code because they were punishabie by life
imprisonment whereas every other felony was classified asz A, B or C.
An attempt to commit murder or treascn was dropped one degree from
actual commission of the offense and would therefore be a Class &
felony. Likewise, an attempt to commit a Class & felony was dropped

one degree te a2 Class B felony., He further explained that an attempt to

commit any crime was dropped all the way down the line by one degree
from the classification adopted for the actual commission of the
crime,

Class A Felonies. Senator Burns commented that the same
aggravating culpability elements had been keyed into first degree
robhery and first degree burglary, yet the saobcormittee had voted to
classify first degree robbery as a Class A felony and first degree
burglary as a Class B felony. He disapproved of this action and moved
to revise the classification for first degree burglary from a Class B
to a Class A felony.

Judge Burns indicated that at the subcommittee meeting he had
recommnended that first degree arson also be classified as a Class A
felony. Mr. Knight expressed approval of reclassifying both burglary
and arson in the first degree as Class A felonies and further recom-
mended that the second degree offenses for these two categories be
raised to Class B felonies. Mr. Chandler agreed that first degree
arson was equally as heipnous as first degree robbery and should be
wlassified as a Class A felony.

Vote was then taken on Sanator Burps' motion to ¢lassify first
degree burglary as a Class A felony. Motion failed on a tie vote.
Voting for the moticon: Senater Burns, Chandler, Haas, Jernstedt,
Knight. Velting no: Judge Surns, Carson, Frost, Young, Mr. Chairman,
Senator Burns changed his vote to no and served notice that, having
voted on the prevailing side, he might move to reconsider the decision
of the Commission on the following day.

Judge Burns then moved that first degree arson be classified as a
Class A felony, Motion carried unanimously. Voting: Judge Burns,
Senator Burns, Carson, Chandler, Frost, Haas, Jernstedt, Knight,
Young, Mr. Chairman. Senator Burns served notice that he might move
to raconsider this vote also.

Class B Felonies. Mr. Chandier moved that second degree
arson be reclassified from Class C to a Class B felony.

Mr. Paillette reminded the Commission that under second degree
arson a person could be conviected of burning down an cuthouse, a
garage or a shed simply because "building" was defined as anything
which did not fall into the category of "protected property." To
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classify second degree arson as a Class B felony, he said, wounld be 2
stiff penalty for an act which might have relatively minor conse-
quences . :

Mr. Chandler withdrew his motion and moved to approve the list of
Class B felonies as amended, Motion carried. Veoting for the motion:
Judge Burnes, Carson, Chandler, Frost, Haas, Jernstedt, Knight, Young,
Mr., Chairman. Veoting no: Senator Burns.

Senator Burns explained that he had voted no becanse he
disapproved of classifying first degree burglary as a Class B felony.

Class C Felonies. Senator Burns moved that the list of
Class C felonies ke approved. Motion carried. Voting for the motion:
Judge Burns, Senator Burns, Carson, Chandler, Frost, Haas, Jernstedt,
Johnson, Young, Mr, Chairman. Voting no: Knight.

Other Felonies, Mr. Paillette explained that both murder
and treason would carry i1ife imprisonment penalties if the subcommit-
tee's recommendations were accepted,

Professor Platt disagreed with the automatic impositicn of a life
sentence for murder. The Homicide Article, he said, had abelished
degrees of murder and it was inconsistent to make all murders
punishable by 1life imprisonment when theHomicide Article had been
carefully drawn to provide flexibility in treating defendants
differently for conviction of murders committed under differing
circumstances,

After further discussion, Representative Frost moved that the
penalties for treason and murder be a maximum of life imprisonment.

Judge Burns commented that if Representative Frost's moticn were
adopted, legislative criteria for the imposition of a lesser sentence
than life imprisonment should be established in the statute. Chairman
Yturri asked Professor Platt if he had any suggestions as to the type
of ecriteria which should be established and was told that this would
ba extremely difficnlt. He suggested the sclution might be to set a
maximum number of years as the penalty. Senator Burns remarked that
it would be better to make the penalty automatic life and impose no
restrictions on the parcle board as to release of the offender.

Judge Burns indicated that the present average for life sentences
was 11 to 12 years in Oregon and Professor Platt observed that it
could be anticipated that this practice would continue when in fact a
defendant should be serving no more than two or three years under
certain circumstances.

Mr. Paillette outlined that some of the Articles in the proposed
Code had real bearing on the question being discussed. One of them
was the Responsibility Article which contained a liberalized test fox
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mental disease or defect. Rlso, the Criminal Homicide Artiele
contained a number of escape hatches which did neot exist under present
law. He called attention to ORS 144,230, amended by the legislature
in 1963, This, he said, was the only area which in effect set a
minimum sentence by imposing a limitation of ten years on the parole
of an individual convicted of first degree murder, This matter was on
the agenda for discussion on the following day, he said. Senator
Burns indicated he would not vote for an automatic life sentence
without voting to repeal the minimum ten year sentence in view of the
fact that the present 25 year maximum was being lumped into the
Homicide Article.

Vote was then taken on Representative Frost's motion to make the
maximum penalty for treason and murder life impriscnment. Motion
failed, Voting for the moticn: Frost, Young. Voting no: Judge
Burns, Senator Burns, Carson, Chandler, Haas, Jernstedt, Knight, Mr,
Chairman.

Mr. Chandler then moved to approve an automatic life sentence for
murder and treason. Motion carried.

Chairman Yturri observed that in view of the motion just passed,
the ten year minimum in QRS 144.230 should be repealed. [See page 6l
of these Minutes for action on ORS 144,230.]

Class A Misdemeanors. Judge Burns moved to approve the }ist
of Class A misdemeanors as recommended by the Subcommittee on Grading
and Sentencing, Motion carried unanimously.

Class B Misdemeanors. Senator Burns moved to approve the
list of Class B misdemeanors, Motion carried without oppositicn,

: Class C Misdemeanors. Judge Burns moved the }igt of Class C
misdemeanors be approved. Motion carried without opposition,

vViolations. Judge Burns moved to approve the list of
viclations as submlitted. Motion carried unanimously.

The meceting was recasseaed at 5:45 pum.
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May 15, 1970

Senator Anthony Yturri, Chairman
Senator John D, Burns, Vice Chairman
Judge James M. Burns

Reprasentative Wallace P, Carson, J¥.
Mr. Robert W. Chandler

Mr, Danald E. Clark

Representative David G. Frost
Senator Kenneth A. Jernstedt

Mr. Frank D. Enight

Representative Thomas F. Young

Attorney General Les Johnson

Representative Harl H. Haas
Mr. Bruce Spaulding

Mr. Donald L. Paillette
Professor George M. Platt
Mr. Roger D. Wallingford

Captain Raymond G. Howard, Criminal Division,
Department of State Police
Mr. James Sanderson, Department of Justice

OFFENSES INVOLVING FIREARMS AND DEADLY WEAPONS
Preliminary Draft No. 3; May 1970

PEELIMIWARY
Tentative Draft #o. l; May 197C

Organization of Proposed Code; Form and Style
Changes and Corrections; General Discussion of
Final Draft

The meeting was reconvened at 9:30 a.m. by Chairman Yturri in
Room 315 of the Capitol Building.

Offenses Involving Firearms and Deadly Weapons; Preliminary Draft

No. 37 May 1970

Chairman Yturri indicated that the subject of firearms control
was one of the most controversial issues to be presented to the
Commission since its inception., The controversy, he said, did not
arise solely from the fact that the members differed on the principles
Some of the aspects of the controversy revolved around the

involved.
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added expense that would be involved, the gquestion of whether or not
gun control should encompass long guns as well as hand WEeapons ,
whether the provisions should he all-encompassing so that both
registration and licensing would be provided for both types of weapons
and a number of other considerations including the fact that in the
state at large there was a great variance of opinion as to whether or
not Oregon should take the step contemplated by this draft.

In order to save time and to make sure that everyone had an
opportunity to be heard, Chairman Yturri suggested that the best way
to approach the subject would be first to poll the Commission to
determine whether or not it was the desire of the majority of the
members to provide legislation within the Code itself for both long
arms and handguns, and, secondly, to see whether or not the Commission
wished to have both registration and licensing for the two types of
weapons. Next, and egqually important, was the determination as to
whether or not the Commission wished to make the product of their
Jabors on this subject an integral part of the proposed Criminal Code
or whether it should be submitted to the legislature as a separate
measure,

Judge Burns suggested that the order of consideration be
reversed. Having experienced the difficult and lengthy subcommittee
discussion on this subject, he said he was convinced that the
Commission should first make the decisicon as to whether the Article
should be included as a part of the proposed Code. His recommendation
was that the entire Article on Firearms be submitted as a separate
bill to the legisiature, If the legislature then wanted to enact gun
control legislation, it could do so. If it chose not do sa, it could
take the noncontroversial portions of the Pirearms Article and
incorporate them into the proposed Criminal code. '

Mr., Chandler cbserved that the policy decisions under discussion
had already been made by the Commission. Secondly, he said the
Commission's directive was to revise the Criminal Code and he
questicned the Commission's authority to submit a separate bill to the
legislature. His contention was that the Firearms Article should be
included within the Code itself.

Senator Burns asked whether Judge Burns' suggestion contemplated
inclusion of the Firearms Article within the printed Final Draft of
the Code and was told by Judge Burne that he would propose to print
the firearms proposal separately. :

Senator Burns commented that regardless of the feasibility angd
the peolitical significance of the proposal, he believed the Commission
had a responsibility to present the proposed Code in one package and
agreed with Mr. Chandler that it should not be spiintered off simply
because it was controversial,
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Chairman Yturri indicated that the votes on the provisions of the
Article could be different if it were submitted as a part of the Code
than they might be if the subject were submitted to the legislature as
a separate bill., Insistence that it be a part of the Code, he said,
could result in some cof the proposals being defeated that might
otherwise be approved. With respect to Mr, Chandler's comment
concerning the Commission's function to revise the criminal laws of
Oregon, it was his opinion that to submit the firearms proposal
sgparately would do no viclence to the instructions from the
legislature so long as the subject was presented and had been duly
considered. The matter would still ke before the legislature,
whether or not it was a part of the Code, and the Commission would
have performed its function and duty, he said.

Mr, Knight concurred that the Firearms Article should be
pPresented separately. As a member of the subcommittee which worked on
this draft, he said it was apparent that there were very. great
financial implications involved in gun control legislation and by
submitting it separately, it would then be unnecessary to submit the
entire Code to the Ways and Means Committee of the legislature.

Representative Frost, as a member of Subcommittee Ho. 3, expressed
the view that the draft providing for gun control legislation was
totally unnecessary, unworkable and horribly expensive. His personal
feeling was that the best way to approach the problem was to require
registration at the point of retail sale on handguns only. The
existing statutes should then be considered with respect to enhanced
penalties, possession, centralization of permits to carry concealable
firearms and a general reworking of the statutes applying toc firearms
without making extreme substantive changes. He said he was firmly
convinced that if the proposed Code were submitted with the Firearms
Article included, it would be- fatal to the passage of the Code. He
indicated he would go along with submitting it as a separate document
to the legislature but he would not vote in favor of the approcach set
out in the draft for the reascn that it was technically complicated
and, in his view, totally unworkable. :

Representative ¥oung expressed approval of the remarks made by
Representative Frost., He agreed that this was a technical and
complicated area and he could not vote in favor of any portion of the
gun control proposal. His opinion was that inclusion of the Article
in the code would involwved a substantial risk of defeating the entire
Code,

Representative Carson said he was inclined toward including the
Firearms Article in the Code because if it were submitted separately,
it would probably receive little consideration by the lagislature.
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Senator Burns moved that the gun control proposal ke linited to
registration and licensing of handguns only. Representative Frost
said it was his understanding that the Commission would first decide
whether to submit the Firearms Article separately from the proposed
Code. Senator Burns withdrew his motion.

Judge Burns then moved that the Commission submit to the
legislature the results of its deliberations today on the draft
praoposed by Subeommittes No. 3 in the form of a bill separate £rom tha
balance of the proposed Criminal Code. His motion contemplated
deleticn of the entire Article 28 from the Cede.

Representative Carson said that i1f the resulting draft were
watered down considerably, he would then like to have the opportunity
to reconsider this guestion. Should the draft turn out to be nothing
more than a rewrite of existing laws, there was no point in placing it
cutside the Code, he said. Judge Burns concurred that if his motion
were adopted and theresafter the Commission deleted most of the
proposed draft, the decision to submit the subject separately should
then be reconsidered. The Chairman acknowledged that this reconsidera-
tion wonld be entirely in order.

Vote was taken on Judge Burns' motion and it carried. Voting for
the motion: Judge Burns, Clark, Frost, Jernstedt, Xnight, Young, Mr,
Chairman, Voting no: Senator Burns, Carson, Chandler,

Mr. Clark exzplained that he had voted in favor of the motion
because he believed that there would be a better chance cf approving a
strong piece of legislation if the proposal were submitted apart from

Representative Frost moved that the consideration of licensing
and registration of firearms be confined to handguns and not include
long quns. In effect, he said, this was a restatement of Senator
Burns' earlier motion which had been withdrawn. .

Mr. Chandler spoke in opposition to the motion 2nd called
attention to three articles appearing in today's issue of the Oregon
Statesman which ocutlined offenses involving dangerous weapons. The
problem of firearms, he said, was a serious national problem. He
admitted that the problem was growing fastest in the field of handguns
where the sale of handgquns had quadrupled in the last six years; long
¢guns, however, posed an egually serious preoblem so far as killing
people was concerned.

Mr., Clark concurred with Mr. Chandler's remarks. He noted that
the proposed draft locked with disfaver on leng guns and with even
more disfavor on handguns, a view which was in accord with the
statistics showing that handguns were more of an evil than long guns.
He was in favor of this. approach and said he would rather see the
Commission pass no gun control legislation at all than to emasculate
the approach adopted by the draft,
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Vote was then taken on Representative Frost's motion. Motion
failed. Voting for the moticn: Frost, Jernstedt, Young, Mr.
Chairman, Voting no: Judge Burns, Senator Burns, Carson, Chandler,
Clark, Xnight.

Representative Frost next moved that consideration of gun controel
legislation be limited to registration of handguns at the point of
retail sale only. Motion failed. Voting for the motion: Frost,
Jernstedt, Young, Mr. Chairman. Voting no: Judge Burns, Senator
Burns, Carson, Chandler, Clark, Knight.

Introductory Commentary. Mr. Paillette called attention to the
sources wihich had been consulted in formulating the draft as set forth
on page 5 of the commentary. The draft, he said, did not follow the
legislation of any one state, one reason being that the background of
Oregon law was different from that of other states. The one area which
had given the subcommittee the most difficulty was the Fifth Amendment
problem which was also discussed on page 5 of the commentary.

Mr. Wallingford advised that sections 2 to 10 of the Article
contained the basi¢ gun control provisions. In effect, they required
2ll firearm owners of hoth handguns and long guns to apply for and be
issued a firearm permit which would he valid permanently unless the
owner became subject to one of the disabilities outlined in the draft.
Secondly, the draft would reguire all firearm owners who had a permit
to register any handguns they owned with the State Police and they
would be issued a certificate showing that the hapdgun was registered.
After the issuance of that handgun cextificate, if the handgun were
transferred -- sold or given to ancther —— it would have to be
reraegistered. Theoretically, once all the handguns in the State of
Oregon were registered, they would thereafter be registered in the
name of the lawful possessor.

Suggestions by Mr. James Sanderson, Department of Justice.
Chairman Yturri indicated that Mr., Sanderson was rpresent at today's
meeting and had some suggestions he wished to make for revision of the
draft. |

Mr. Sanderson explained that he was not representing the Attorney
General's office but was expressing his personal interest in gun
control legislation., His recommendations were:

Section 3 (1) (b): In light of the broad definition of
"transfer®” which included loaning a gun, a man going pistol shooting
with his wife would violate the statute by letting his wife shoot the
gun when she did not have a firearm permit. The draft contained a
provision that an unemancipated child (section 2 {8} )} could shoot a
pistol without violating the statute and suggested that "cther
ralative” be added,
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Section 5; Should specify how long the permit will be walid.
Mr, Paillette acknowledged this was a drafting error which would be
corrected.

I
[

Section 8 (3) ‘and '(4) and section 21 (1) (b): Provisions
regarding disposal of firearms if permit revoked regquire disposition
within 10 days. BSituation sheuld be covered where a satisfactory
buyer cannot be found within a 10 day period., He suggested the
statutes say "reasonable time" and leave the periocd of time to the
court's discreticn.

Section 13 (1): Section stated "may" which was a discretionary
standard. Suggested adding a sentence to the effect that if the
Department refused to issue a license, that decision should ke
reviewable by the circuit court. Judge Burns indicated that the
courts had too much to do to require a review procedure in this area
where one did not presently exist,

Section 13 (3): To eliminate paperwork with no reduced benefit,
eliminate the phrase "including the information set forth in subsec-
tion (1) of section 9 of this Article,”

Section 25 (3): Section 2 provided for carryving concealed
weapons while on duty. Many police organizations had regulations
providing that thelr membrers carry weapons while on or off duty and he
saw no benefit in requiring an officer to carry a concealed weapon
permit in order to carry his gun while off duty. Suggested this
requirement be eliminated. ' -

Mr. Johnson arrived at this point.

Testimony of Captain Raymond G. Howard, Department of State
Folice. Chairman Yturrli next asked Captain Howard to speak to the
Commission with respect to the cost of the administration of a gun
control program.

Captain Howard said that when House Bill 1546 was introduced to
the 1969 Legislative Assembly, the Department of State Police made a
survey of the approximate cost of administering the program and
estimated it would cost $372,890 for the 1%69-71 bhiennium. They also
communicated . with various states to determine their experience so far
as this type of legislation was concerned and found that in Wew York
there were more than 741,000 permits issued and 75,697 permits had
been processed during the year of 1267. The total firearm registra-
tion program proposed in New York failed of legislative approval but
under the proposed bill the cost of implementation was estimated at
551,000,000 with revenue estimated at $%,000,000 from permit fees.

Illinecis enacted an identification card system in connection with
firearms registration and estimated it wonld cost $1,103,000 to
implement that legislation.
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New York City budgeted $570,780 for their 1968-69 Firearms
Contrel Act but estimates of cost of investigation alone were between
$900,000 and 51,500,000 which was approximately $72.80 per applicant.

Captain Howard said that in Michigan as of ‘October 1, 1968, there
were 1,134,869 pistol registrations con file with the State Police.
This state processed 7,000 permits per month reguiring an annual
expenditure of $40,000 with planned computerization of permit records
anticipated to 1ncrease the cost substantlally.-

Converting these flgures into terms which might he applicable in
Oregon, Captalin Howard said they estimated their cost on the basis of
500,000 weapons with 49% of the households in Oregon owning firearms
Whlch included both long and short guns and was prnbably a conserva-
tive estimate. :

. Hr, Clark pointed out that the cost estimates by the State Police
were prepared in connection with HE 1546, That 'bhill requlred fingar-~
printing and this was not one of the reguirements contained in the
draft under consideration. Senator Burns commented that the $372,000
State Police estimate = would be less under the: drafi than under HB
1546 for the added reason that the bill lncluded registration of both
long and short guns.

Captain Howard indicated that in Hew Jersef as of November, 19682,
there were 250,419 guns registered with the State Police consisting of
18,275 rifles, 9,225 shotguns and 262,919 handguns. The division
employed eight state police and nine clerical personnel, They
estimated the cost of processing at 35 cents per applicant for wadges
only and four clerk-typists processed 50 applications each work day.

Mr. Johnscon asked if statistics showed that there were fewer
crimes committed with long guns than with handguns and was told by
Captain Howard that it was not uncommon to comit homicide with
rifles. Handguns were ‘the most usual weapon used in committing crimes
but on many occasions .22 rifles were used with- svuccess,

Senator Burns asked Captain Howard if the State Police had
contenplated in connection with the administration of HE 1546 that a
central registry would be established in Salem and received an
affirmative reply. Senator Burns then asked if: it was envisioned that
the records would be computerized and was told that ultimately they
would be computerlzed but in the interim the recnrﬁs wonuld be
malntalned in a hard file,.

In response to Mr. Johnson's question: ¢oncerning crimes committed
with long guns as cpposed to handguns, Mr, Paillette read from the
booklet "Firearms and Viclence in American Life," a staff report to
the National Commission on the Causes and Prevention of Violence.

The report said, "Although only about 27 percent of the firearms in
this country are handgquns, they are the predominant firearm used in
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crime."” The following statistics were quoted with respect to handguns
and long guns in crimes involving firearms in the United States in
1967: :

Homicide: Long guns 24%
' Handdguns 70%

Aggravated assault: Long guﬁs 14%
Handguns 96%

Rohbery: ' Long guns 4%
llandguns 962

Mr. Chandler stated, and Mr. Clark doncurred, that the benefits
of gun control legislative wonld be cumulative and it would take
several years before the effect of such legislation would be
noticeable,

Section 1. 0Offenses involving firearms and deadly weapons;
definitions. Judge Burns suggested that Lhe COMmission couid progress
faster by beginning with section 2 and returning to the definitions as
they arose in the discussion, He called attention to the definition
in subsection (2) of section ) which defined an antique firearm as one
manufactured prior to 1898, This definition, He said, was derived
from the federal law and the subcommittee did not know why that
particular date had been chosen.

Section 2. Firearm permits and handgun registration cartificates;
exempted persons. In reply to a question by Senator Burns, Mr.
Waliingford explained that subsection (&) exempting district attorneys
and the Attorney General's investigators from the provisions of
section 2 had been included at the recommendation of the Attorney
General's affice, :

Senator Burns asked if the phrase "or otherwise engaged in cther
law enforcement related duties" would include a Pinkerton detective
charged with maintaining security at a furniture company and a campus
peliceman at Portland State. Mr. Paillette replied that the Pinkerton
detective would not fall within the exemption but the campus policeman
would becaunse of the definition of "peace officer.”

Mr. Chandler pointed out that all the subsections of section 2
referred to exempted persons with the exception. of subsection {5)
which referred to a firearm and suggested that the title of the section
be amended so that antique firearms themselves were not called exemptead
persons. Mr, Paillette suggested that the titlé be amended to say
"exemptions® rather than "exempted persons.” Mr. Chandler so moved
and the motion carried unanimously.

Mr. Chandler moved that secticn 2 be approved as amended.
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Senator Jernstedt asked if the Article would apply to weapons
that were plugged or had the bolt removed which were kept for
sentimental reasons. Judge Burns replied that the definition of
"firearm" in section 1 (8) would include such a weapon bacause it
would be readily convertible to use.

Representative Young noted that subsection {7) of section 2
excepted firearm ammunition and asked if ammunition were controlled
elsewhere in the Article. Judge Burns pointed out that section 3 (1)
(a) prohibited acquiring or transferring ammunition without a firearm
permit. Mr. Wallingford explained that the theory of thiszs provisicn
was that no one would have ammunition if he did not have a firearm,'

Judge Burns pointed out that there were a number of areas in
section 2 which were capable of c¢reating dispute, such as the
Provisions applicable to nonresidents and to unemancipated minors,

Senator Burns asked if "case" in subsection (10} (a) would
include a scabbard and was told by Mr. Wallingford that it was
intended to apply to any type of gun case. Chairman Yturri commented
that if someone came from Idaho to engage in a trapshoot in Gntario,
he would be in vieclation of this provision if his gun were not carried
in a case. Judge Burns pointed out that the requirement to carry the
gun in a case was not applicable so long as the person was in a
hunting area.

Vote was then taken on Mr, Chandler's motion to approve section 2
as amended. Motion carried. Voting for the motion: Judgs Burns,
Senator Burns, Chandler, Clark, Knight. Voting no: Frost, Jernstedt,
Young, Mr. Chairman.

Section 3. Firearm permits and handgun registraticn; in general.
Mr. Chandler moved to approve section 3.

Senator Jernstedt asked if the subcommittee had considered the
possibility of making a hunting license an automatic gun permit.
Judge Burns pointed out that the draft provided that certain persons
were lneligible for a permit and there had to be some mechanism for
separating them; there were no similar provisions for denying hunting
licenses., Mr. Knight added that the gun permit was valid for a
lifetime unless the person later fell into one of the prohibited
categories whereas a hunting license required an annual fee.

Vote was then taken on Mr, Chandler's motion t¢ approve section 3.
Motion carried., Voting for the motion: Judge Burns, Senator Burns,
Chandler, Clark, Knight. Veoting no: Frost, Jernstedt, Young, Mr,
Chairman, _

Section 4. Firearm permit applicaticns; authority; form;
contents, Mr., Clark moved approval of section 4.
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Judge Burns pointed out that the subcommittee felt it did not
have sufficient information to establish the cost of a permit fee in
subsection (3} of section 4 and szince the Commission had Adecided to
submit the Firearms Article separately, it would not be improper to
leave the amount blank when the bill was submitted to the legislature,
Mr. Chandler commented that the Commission had made the policy
decision that the fee should he set at an amount not greater than the
amount required te administer the program and agreed that the amount
should be left blank until such time as the State Police and the
legislature had a chance to make a determinaticn as to what it would
cost to issue a permit.

Vote was then taken on Mr. Clark's metion to approve section 4.
Motion failed on a tie vote but the decision was subsequently reversed.
Voting for the motion: Judge Burns, Senator Burns, Chandler, Clark,
Knight. vVoting no: Frost, Jernstedt, Johnson, Young, Mr. Chairman.

Mr, Chandler stated that without section 4, the first three
sections were meaningless and he objected to the fact that approval of
individual sections hinged upon the votes of members who were in
attendance at a given time. The arrival of Mr., Johnson, he said, had
resulted in defeat of the motion and if Representative Carson returned
to the meeting following his National Guard duty, sections considered
during his presence would probably be approved, assuming he voted in
favor of them. The Commission had earlier voted to submit the Article
to the legislature, he said, and his contenticn was that it was a
ridiculous sitwation to approve portions of the aArticle and not to
approve others inasmuch as an Article drawn in that manner would be
worthless.,

Mr, Johnson changed his wvote to "aye™ but stated he would
probably vote against the entire Article. Mr. Clark's motion to
approve section 4 thereby carried.

Section 5. Pirearm permits; when issuable; term; number of
firearms authorized. Mr, Wallingford indicated that the subsection
relating to the term of firearm permits had been deleted but should
probably be restored as subsection (4). The subsection he proposed
read:

"Firearm permits shall he valid permanently unless
revoked or suspended or until such time as the holder
becomes subiject to one of the disabilities set forth in
section & of this Article whereupon the firearm permit shall
be void and shall be returned by the holder to the Depart-
ment within 10 days."

Senator Burns pointed out that the last line of Eubsectiug {4)
should be amended by deleting "properly" and adding after “registered"
"in accordance with the provisions of this Article."



Fage 49
Criminal Law Revision Commission
Minutes, May 15, 1970

Judge Burns outlined that the subcommittee had spent considerable
time on the problem of the initial registration rush but was unable to
find a2 solution. They were hopeful that throngh widespread publicity
and repeated public announcements, the State Police would make the
public aware that they were reguired to obtain permits within 180 days
of the effective date of the Act. The subcommittee, however, had been
unable to find any way to avoid the inevitable rush of those who
waited until the last day or two to apply for their permit,

Mr. Chandler then moved adoption of the two amendments proposed
to section 5: One, to insert as subsection (4) the provision relating
to tha permanence of the permit as cited by Mr. Wallingford which
would necessitate renumbering the present subsection (4) as subsection
{5); and, secondly, to revise the last line of the section to read:

v . . shall be registered in accordance with the provisions of this
Article.™ Motion carried.

Mr. Chandler moved adoption of section 5 as amended. Motion
carried. Voting for the motion: Judge Burns, Senator Burns,
Chandler, Clark, Knight, Voting no: Frost, Jernstedt, Young, Mr,
Chairman.

Saction 6. Persons ineligible to obtain a firearm permit.
Chairman Yturrl pointed out that subsectlon (6) provided that a person
whose firearm permit was denied, revoked or suspended was not eligible
to reapply for a permit for three years. If he were denied because he
was 17 when he applied, he asked if he would then have to wait three
years hefore he could receive a permit. MNr. Wallingford explained
that the second sentence in subsection {6) was intended to apply only
to a situation where a person had used a fictitious name or made a
material misrepresentation in his application., If a person had been
denied because he was 17 but had made no -misrepresentation, he would
not have to wait for the three year period to expire. However, if he
applied at 17 and said he was 19 and was denied for that reason, he
would have to wait three years to be eligible for a pernit,

Judge Burns pointed out that section 6 contained troublesome
areas as well as an inconsistency in that a person could not get a
firearm permit if he were less than 18 which was inconsistent with the
requirement for a hunting license. Under section 7 he could cktain a
restricted long gun permit if he were 15 or older provided he had his
parent's permission. Also, while out hunting, if the parent lecaned
his gun te his som, that would be a permissible transfer at any ayge.
Representative Frost pointed out that under the age of 15 a child
could only hunt with his parent or guardian; he could not go hunting

alone.

Representative Young asked if the Department of State Police was
empowered to make the finding as to danial of a firearm permit hased
on a physical defect under subsection (3) of section 6. Judge Burns
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replied that the Department would make that initial determination
although provisions were included for review of that decision.

The Commission recessed for lunch at this point and reconvened at
1:15 p.m. 5

Members Present: Senator Anthony Yturri, Chairman
Senator John D, Burns, Vice Chairman
Judge James M. Burns
Mr. Robert W. Chandler
Mr. Donald E. Clark
Senator Kenneth A. Jernstedt
Attorney General Les Johnson
Mr, Frank D. Knight
Representative Thomas F. Young

Staff Present: Mr, Donald L. Paillette
Praofaessor George M, Platt
Mr, Roger D, Wallingford

Section 6 (Cont'd). Mr. Clark moved that section 6 be approved.
Motion carried. Voiting for the motion: Judge Burns, Senator Burns,
Chandler, Clark, Jgchnson, Knight. Voting no: Jernstedt, Young, Mr.
Chairman,

Section 7. Persons eligible for restricted firearm permit. Mr.
Wallingford explained that section 7 carved out those classaes of
individuals who would be eligible for a restricted firearm permit,

Senator Burns inquired why seven years was chosen in subsection
(1) (a} and was told by Mr. Wallingford that the figure was taken from
the habitual criminal act. Senator Burns was of the opinion that
seven years was too long but since there was little support for his
position among the octher members, he declined to move to reduce the
period to three years. '

Mr. Clark moved approval of section 7 and the motion ecarried,
Voting for the motion: Judge Burns, Senater Burns, Chandler, Clark,
Fnight, Voting no: Jernstedt, Johnson, Yound, Mr. Chairman.

Saction 8. Firearm permits; denial; suspension; revocation.
Judge Burns recalled Mr., Sanderson's suggestion that the 10 day period
to dispose of firearms be lengthened. Mr., Chandler noted that under
ORS 1B3.480 the aggrieved party could file for a court review which
wonld in effect give him another six months to dispose of his weapons.

Judge Burns indicated the thinking of the subcommittee was that
it was usual in today's society to provide judicial review for a
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namber of administrative activities and the members felt it was wise
to build in an appellate review procedure. They therefore had decided
to follow the Administrative Procedures Act to avoiad writing an
appellate review section. .

Judge Burns moved to amend section 8 (3} to change "10 days” to
"30 days" in the two places where this language appeared, Motion
carried.

Judge Burns next moved to amend subsection (4) of section § in
the same manner by deleting "10" and inserting "30". Motion carried.

Senator Burns moved to approve section 8 as amended. Motion
carried. Voting for the motion: Judge Burns, Senator Burns, Chandler,
Clark, Knight. WVeoting no: Jernstedt, Johnson, Young, Mr. Chairman. :

Section 9. Handgun registration certificates; regquirements;
fees. After an explanation by Mr., Wallingford, Mr, Clark moved to
approve section 9. Motion carried., Voting for the motion: Judge

Burns, Senator Burns, Chandler, Clark, Xnight. Voting no: Jernstedt,
Johnson, Young, Mr. Chairman.

Section 10. Loss or theft of handgun, firearm permit or handgun
registration certificate; reporting requirements. MNMr. Wallingiford
explained that section 10 set out the reporting regquirements when a
handgun, firearm permit or registration certificate was lost or found.

Judge Burns moved to approve section 10. Motion carried. Voting
for the motion: Judge Burns, Senator Burns, Chandler, Clark, Knight,
Voting no: Jernstedt, Johnson, Young, Mr. Chairman.

Sections 11 through 30. In order to save time, Mr, Chandler
moved to approve sections 1l through 30.

Judge Burns explained that mest of the contents of sections 11
through 30 were a restatement of existing law and did not contain the
controversial material found in the first ten sections. There was,
however, a significant change in that permits to carry concealable
firearms, previously issued by county sheriffs and city police chiefs,
would be centralized in the Department of State Police who would under
the draft issue all permits to carry concealable weapons.

Mr. Paillette added that these sections also contained three new
crimes: Furnishing explosives to a2 minor (section 24); Defacing a
firearm {section 23); and Illegal traffic in destructive devices
{section 22). Judge Burns noted that the sections also contained
procedural prov151ons plus the defenses applicable to the gun control
sections.
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Senator Burns asked why section 23 was limited to defacing a
handgun or machine gun. He said it seemed to him it was equally wrong
to remove the serial number from a rifle or a shotgun. Mr. Wallingford
explained that under this Article rifles and other long guns would not
be registered and there would be no way to trace a long gqun back to
its owner even if the serial number were available,

Senator Burns then asked if this draft retained the crime of an
ex-convict in possession presently found in ORS chapter 166 and
received an affirmative reply from MNr. Wallingford,

With respect to the question of transferring the issuance of
permits to carry concealable weapons o the Department of State
Police, Senator Jernstedt inguired how many state police offices were
located throughout the state. Mr. Chandler said he did not know the
nunber but there was at least one state police office in every county
and some counties had mere than one.

Chairman Yturri asked who would make the determination as to the
amoeunt of the appropriation to he required by section 30. Mr.
Chandler said he assumed that decision would be made by the Ways and
Means Committee during the legislative session.

Mr., Paillette asked if the Commission wished to review the
grading of the crimes included in the sections describing crimes. It
was determined that it was not feasible to vote on sections 11 through
30 in & blogk and Mr. Chandler withdrew his motion to approve sections
11 through 30.

Tape 5 begins here

Sections 11 through 13. Representative Younyg asked if “concealable
handgun™ was defined in this Article and was told by Mr. Wallingford
that only "handgun" was defined and was described as a firearm having
& barrel less than 12 inches in length., Representative Young asked
how a sawed-off shotgun would be treated if it had been cut down to
12 1/2 inches; it would be concealable but would not cqualify under the
definition of handgun. Mr. Paillette replied that the draft separate-—
ly prohibited carrying a sawed-off shotgun or a machine gun,

Mr, Chandler moved that secticons 11 through 13 be approved.
Motion carried. vVoting for the motion: Judge Burns, Senator Burans,
Chandler, Clark, Johnson, Knight, Voting no: Jernstedt, Young, Mr.
Chairman.

Sections 14 through 24, Mr, Paillette made the fellowing recom-
mendaticns concerning grading of crimes in the Firearms Article:

Section 14, Possession of a deadly weapon Class C misdemaanor
in the third degree

Section 15. Possession of a deadly weapon Class B misdemeanor
in the second degree
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Section 1l6. Possession of a deadly weapon Class C felony
in the first deqree

Section 17, Carrying a concealed weapon Clazs B migdemeanor
in the second degree

Section 18. Carryving a concealed weapon Class A misdemcanor
in the first degree

Section 1%. Illegal traffic in deadly Class B misdemeanor
weapons
Section 20. Illegal use of firearms Class & misdemeanor

Section 21. Failing to comply with firearm Violation
permit or handgun registration
requirements

Section 22. Illegal traffic in destructive (Class C felony
devices

Section 23, Defacing a2 firearm Class A misdemeanor
Section 24. Furniéhing explosives to a minor Class A misdemeanor

Senator Eurns moved to approve the grading recommendations of the
Project Diregtor. Motion carried.

Mr., Chandler moved to insert "January 1, 1%72" in the twoe hlanks
in section 14.

Mr. Knight asked if it was anticipated that the proposed Criminal
Code would go into effect 90 days after the legislative session or if
it would have an effective date such as January 1, 1972, Chairman
Yturri said he would expect the legislature to add a specific
effective date. In view of this anticipated action by the legisla-.
ture, Mr. Chandier withdrew his motion in the expectation that the
legislature would insert the effective date of the Code in the two
blanks in section 14.

Judge Burns moved to amend section 21 (1) (B) by deleting "10"
and inserting "30" to conform to the amendment previously mada to
2ection 8. Motion carried.

_ Mr. Chandier then moved to approve sections 14 through 24 as
amended with the offenses graded as set forth above. Motion carried.
Voting for the motion: Judge Burns, Senator Burns, Chandler, Clark,
Johnson, Knight, Voting no: Jernstedt, Young, Mr., Chairman.
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Sections 25 through 30. Judge Burns peointed out that section 25
contained a defense for a motion piecture or television studio which
used destructive devices in the filming of motion pictures. Under
this defense such studlos would not need a permit.

Mr. Chandler expressed concern over the provisions of subsection
{3) (c) of section 25 and asked who had the authority to say whether
an corganization was "duly authorized." Judge Burns said this was an
area where the subcommittee had agreed to rely upen the county
prosecutors to exercise appropriate discretion. Its chief purpose, he
said, was to recognize that if a gun were carried in an American
Legion parade, for example, no violation of this Article would occur.

Mr. Paillette commented that if exemptions were provided to
subsection (3) (¢}, the problem of drawing exemptions to exemptions
would ke encountered and it was difficult to specify who should be
excluded and who should not be excluded. The subsection was merely
included, he said, to show legislative intent.

Mr. Chandler moved to approve sections 25 through 30, Motion
carried, Voting for the motion: Judge Burns, Senator Burns,
Chandler, Clark, Johnson, Knight. Voting no: Jernstedt, Young, Mr.
Chairman.

Mr. Chandler next moved to approve the entire Firearms Article as
amended. Motion garried, Voting for the motion: Judge Burns,
Senator Burns, Chandler, Clark, Knight, Voting no: Jernstedt,
Johnson, Young, Mr. Chairman.

Mr. Johnson changed his vote to "aye” and gave notice that,

having voted on the prevailing side, he might later meove to reccnsider
the vote by which the Firearms Article was approved.

Article 1, Preliminary; Tentative Draft No. 1; May 1970

Mr, Paillette advised that Article 1, in the form in which it was
presented to the Commission today, had not been through a subcommittes
although portions of it had been approved by the Commission in June,
1969,

Section 1. Short title. Mr, Paillette indicated that a short
title for the Code was optiocnal.

Mr. Johnson moved adoption of section 1 and the motion carried
unanimously. Veting: Judge Burns, Senator Burns, Chandler, Clark,
Jernstedt, Johnson, Knight, Young, Mr. Chairman.
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Section 2. Purposes; principles of c¢onstruction. Mr. Paillette
advised that section 2 stated the objectives of the Code and had been
approved by the Commission earlier,

Senator Burns noted that the rule of strict construction was not
contained in section 2 and Mr. Paillette pointed out that ORS 161.050
abolished the common law rule of strict construction in the existing
godea. '

Mr, Chandler moved that section 2 be approved and the motion
carried unanimously.

Section 3. General definitions. Mr., Paillette outlined that
section 3 had been approved by the Commission in June of 1969 and at
that time the members recognized that they might at a future time want
to add other definitions to this section which were used more than
once in the Code. The Code contained a number of definitions which
fell into this category and he raised the question at this time to see
if the Commission wanted to authorize him to move definitions from
other portions of the Code into section 3 if it appeared that such a
transfer would avoid repeating definitions umnecessarily. He
éxplained that a term defined in section 3 would apply to any Articie
contained in the Criminal Code.

: Mr. Johnson moved that section 2 be approved and that Mr.
Pailliette be given authority to transfer definitions from other
portions of the Codé into section 3 of Article 1 and to make whatever
internal changes were necessary to accomplish the transfers. Motion
carried unanimously.

Mr, ¥Xnight referred to subsections {1} and (2} of section 3
containing the definitions of "dangerous weapon" and "deadly weapon”
and called attention to the case of State v, Godfrey, 17 Or 200
{1889)y. When that case was decided, he =2aid, a firearm had to have &
ball and powder in it before it became a dangerous weapon and it was a
time—consuming process in those days to load such a weapon., Today the
question of a dangerous weapon was entirely different because a gun -
could have a shell in the chamber that was not in firing position but
which gould be placed in firing position by the flick of a lever. He
urged that the commentary contain a statement that a firearm with a
bullet or shell in the chamber or magazine was considered to be a
loaded weapon, whether or not the ammunition was in firing position.
He noted that the commentary as written stated that Oregon followed
the rule that the gun had to be lcaded in order to be a deadly weapon.

Mr. Paillette commented that if the weapon was specifically
designed for causing death or serious physical injury, and a revolver
or rifle wonld be, it would be considered "presently capable® of
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causing death or serious physical injury and would fall under the
definition of "deadly weapon."™ He pointed ocut that State v. Godfrey
as well as other Oregon cases and several of the Oregon statutes used
the terms "dangerous™ and "deadly” weapons interchangeably whereas
section 3 defined them separately and distingquished between the two.
The distinction became important, he said, in the case of armed
robbery where it was a first degree crime if the actor was armed with
a deadly weapon. Hé observed that the definitions did not disturb the
Presumption that the weapon was loaded.

Judge Burns pointed out that the distinction between the two was
contained in the terms "readily capable of causing death" in the
definition of "dangercus weapon® and "presently capable” in the
definiticn of "deadly weapon.® :

Mr, Paillette said that Mr., Enight's concern could be satisfied
by a statement in the commentary to the effect that the Commission
considered a gun which had a bullet or shall in the chamber or
magazine, whether or not it was in firing position, to fall within the
definition of "deadly weapon" because that weapon was "presently
capable of causing death or serious physical injury.™ An unlcaded
weapon would then,  in effect, be defined as one which had no ammuni-
tion in it at all. - The Commission was generally agreed that the
commentary should be revised to this effect. '

Section 4. Defenses; burden of proof., Mr. Paillette advised
that section 4 had been inserted in Article 1 to establish the
distinction between an affirmative defense and a straight defense as
used throughout the proposed Criminal Code.

Judge Burns asked whether the word "trial" as used in section 4
was sufficiently exhaustive. His concern was that the section might
have applicability to proceedings other than trials and he suggested
it might be advisable to insert "or proceeding® after "trial." Mr.
Paillette replied that the terms "defense" and "affirmative defense”
were used only in connection with substantive crimes and would only be
applicable at trial.

Mr. Chandler moved that section 4 be approved and the motion
carried unanimously.

Section 5. apélication of provisions, Judge Burns moved

approval of section 5. Motion carried unanimously.

Section 6. Other limitations on applicability of this Act. Mr.
Paillette explained that section & was included because it was assumed
that the proposed Criminal Cede would be approved while the existing
procedural code was still in effect. Section 6 was intended to make
it clear that the present procedural code would govern and that the
passage of the new Code would have no effect on any military jurisdic-
tion, civil rights, rights to damages, etc.
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Judge Burns moved approval of section 6. Motion carried
unanimously.

Organization of Proposed Code; Form and Style Changes and Corrections;
General Discussion of Final Draft

Mr, Paillette explained that in reviewing the proposed Code he had
discovered some areas Whlﬂh needed clarification and policy decisions
by the Commission.

Forgery and Related Offenses; Tentative Drafit Ho, 1; June 1969.
My, Pallletite recalled that the Commissicn had discussed the sections
on possession of forgery instruments and devices and had eliminated
certain sections from the Forgery Article relating to these devices
with the thought that they would be covered under a general secticn in
the Inchoate Crimes Article. - This, however, was not the approach the
subcommittee or the Commission had adopted under the Inchoate Crimes
Article which meant that, except for those instances where a person
might be charged under an attempt if it could be shown that possession
of a certain type of instrument was a "substantial step," there were
certain substantive cffenses which were covered under existing law
that would not be covered by the proposed Code. Under Preliminary
Draft No. 2 of the Forgery Article the following sections were
included:

Section 4. Criminal possession of a forged instrument in the
sacond degree

Section 5. Criminal possession of a forged instrument in the
first degree

Section 6, <Criminal possession of a forgery device

Mr. Paillette advised that a section on possession of burglary
tools had been retained. He emphasized that he was not attempting te
urge that the above listed sections be adopted but inasmuch as they
had been deleted with the expectation that they would be covered
elsewhere, he was calling the matter to the Commission's attention
so the members could decide whether they wanted to reinsert those
sections in the Forgery Article., Professor Platt agreed that there
was no inchoate crime of possession except for burglary tools.

Mr. Chandler moved that Tentative Draft No. 1 of the Article on
Forgery and Related Offenses be amended by restoring thereto sections
4, 5 and 6 of Preliminary Draft No. 2 of that Article. Motion
carried.
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There being no objection, Chairman Yturri directed that Mr.
Pailiette grade the three offenses just approved in accordance with
similar offenses in the Code.

CRS 164.3%2. Detention and interrogation of person suspected of
shoplifting; "reasonable cause” as defrense to action tor talse arrest,
ato, Mr, Paillette explained that the proposed Criminal Code
repealed shoplifting as a separate substantive offense and it would be
treated the same as any other kind of theft, ORS 164,392, he said,
allowed a peace officer to detain certain individuals who were
suspected of shoplifting and exempted them frem a ¢ivil or criminal
action for slander, false arrest, etc, A similar provision was not
contained in the proposed Code.

Judge Burns suggested this statute be transferred to ORS chapter
30 or an appropriate chapter in the civil code. The legislature
should then be made aware of this actien so they could take other
steps if they chose to do so.

Judge Burns asked if false imprisonment were included as a crime
in the proposed Criminal Code and received a negative reply from Mr.
Paillette. Judge Burns said that if there were no criminal charge
that could be brought against a store detective for false imprison-
ment, it was not then important to retain the provisions of ORS
164,392 as a defense t0 a criminal charge; its only importance would
be as a defense to a civil charge in which event the statute should be
in the civil code. '

Chairman Yturri commented that in order to flag the section for
prosecuters, attorneys and the legislature, the commentary should show
the disposition made of the section.

Mr. Paillette remarked that the merchants would be particularly
interested in this area of the law since it involved the gquestion of
what they could do about detaining scmecne in the store who had been
picked up for shoplifting.

Senator Burns suggested that Mr. Paillette transfer ORS 164.392
to the appropriate chapter of ORS after discussing the matter
with Legislative Counsel. Mr., Clark so moved. Motien carried.

ORS 163,130. Conviction of murder on confession. Mr, Paillette
advised that the proposed Criminal Code would repeal everything in ORS
chapters 161 through 168 and two sections of 169, This ralsed a
procedural problem as to what happened when a man entered & plea of
gquilty +o murder. ORS. 163.130 said that when the defendant was
convicted upon his own confession, the court shall hear the proof and
determine the degree of murxder. In view of the faect that the propesed
Code would abolish degrees of murder, he asked if the Commission still
wanted the court to hear the proof on confession.
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Mr. Knight commented that since there was an automatic 1ife
sentence, the court would not need to hear the proof and Judge Burns
agreed that the statute was unneceassary.

Professor Platt called attention to the constitutional 1limita-
tions set forth in two United States Supreme Court decisions which
involved procedures to be followed by a court prior to accepting a
quilty plea. The two cases he cited were Boykin w. Alabama, 395 US
238 (1969), and McCarthy v, U.S., 394 US 459 (1968) . Judge Burns said
he did not believe there had been a case where the Court held that the
judge was required to have a defendant detail the circumstances of the
event before accepting the plea. However, the Boykin case came close
to that reguirement.

Mr. Paillette cbserved that when the Commission revised the
procedural code, they could consider the standards for gulilty pleas
formulated by the ABA,

Judge Burns suggested that ORS 163.130 be transferred temporarily
to ORS chapter 135 or 136 bearing in mind that those chapters would be
revised during the course of the procedural revision. Mr. Paillette
noted that the reference to degrees in that statute should be deleted.

Senator Burns expressed the view that Judge Burns' suggestion was
appropriate and moved that ORS 163,130 be transferred temporarily to
ORS chapter 135 or 136 pending the Commission's revision of those
chapters. ' '

Professor Platt was of the opinion that the system would operate
without ORS 163.130 because judges were aware that they could not
simply accept a plea of guilty to any ecrime, let alone murder, without

observing due process reguirements,

Senator Burns withdrew his motion and Judge Burns moved to repeal
ORS 163.130 with a statement in the commentary as to why it had been
repealed and a declaration that the entire matter would be considered
when the procedural code was revised. The commentary should further
state that in the interim it was the Commission's understanding that
the only legitimate way in which a judge could accept 2 plea was to
have the defendant detail the circumstances of the event and if the
circumstances did not add up to all the material elements, the judge
would reject the plea..

ORS 165.140. FEvidence admissible to prove forgerv. Mr.
Paillette pointed out that ORS 165.140 referred to a procedural matter
and should probably be transferred to the trial section of ORS if the
Commissicon wished to retain it.

Judge Burns moved that ORS 165,140 be transferred to ORS chapter
136, Motion carried,
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. ORS 136,61l0. General or sgeeial verdict; verdict to be
unanimous; exceptions. Mr, P ette called attention to subsection
(2} of OES 136.610 requiring a unanimous verdict in a criminal actiop.
The reference to "otherwise provided™ in that statute, he said,
pertained to Article I, section 11, of the Oregon Constitution which
allowed a 10 - 2 verdict in circuit court but reguired a unanimous
verdict for first degree murder. He suggested that ORS 136.610 he
amended to make it clear that a unapnimous decizion was required for
murder s¢ there would be no confliect with the Constitution. Any court
faced with this problem, he said, would probably say that the effect
of murder under the new Code was the same as first degree murder
because it provided for life imprisomment and a 10 - 2 verdick wonla
not be aliowed. - :

Mr. Enight asked if the proposed Constitution made any change in
this provision and received a negative reply from Mr. Chandler.

Judge Burns was of the opinion that rather than amend ORS
136.610, all that was needed was a statement in the commentary to the
effect that murder under the new Criminal Code would require a
unanimous verdict in order to support a finding of guilty. Mr. Clark
moved approval of Judge Burns' proposal. Motion carried. Voting for
the motion: Judge Burns, Senator Burns, Chandler, Clarxk, Jernstedt,
Johnsen, Young, Mr. Chairman., Voting no: Knight.

Judge Burns commented that one of the ramifications of this
‘statute was that if a2 criminal case were tried in circuit court with
six people on the jury, technically it had to be a unanimous verdict
whereas when there was a 12 man jury, the verdict could be 10 - 2, He
suggested that it might be desirable to amend the statute to provide
that a 5 ~ 1 verdict would be acceptable in criminal cases. This
matter was discussed but no action was taken at this time. The
question, however, was given further consideration shortly thereafter
when Mr. Knight pointed cut that if the revised Constitution passed, a
unanimous verdict would not be needed except in capital cases, He
said he could see no reason for one or two persons to hang up a murder
verdict and urged that the statute conform to the revised Constitution
which said that verdicts of 5/6 of the jury could be authorized by law
except for capital cases which would have to be unanimous.,

Judge Burns noted that the language of the revised Constitution
would automatically require all verdicts to be unanimous because that
was the way the statutes read at the present time. Mr. Paillette
commented that the Commission could not assume at this point that the
proposed Constitution would be approved by the voters. Mr. Knight
agreed but added that if the Constitution were changed to no longer
require a unanimous verdict, the statute should not be in conflict.
Judge Burns chjected to making recommendations conditioned UpOn
passage of the proposed Constitution, -
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Having voted on the prevailing side, Senator Burns moved to
reconsider the vote by which the Commission required that verdicts in
all murder cases be unanimous, Motion carried,

Mr. Knight moved that a 5 - 6§ verdict be required in murder cases
only. Motion failed on a tie vote. WVoting for the motion: Senator
Burns, Chandler, Jernstedt, Knight. Voting ne: Judge Burns, Clark,
¥poung, Mr. Chairman.

ORS 144,230, Eligibility for parcile of person convicted of first
orf Second degree murder. Mr. Pailllette advised that ORS 144,230
provided that a person convicted of murder in the First degree was not
eligible for parele until he had served 10 years of his sentence, and
one convicted of murder in the second degree was not eligible until he
had served seven vears of his sentence.

Senator Burns moved that ORS 144.230 be repealed. Motion
carried.

ORS 165.415. Misrepresentaticns of pedigree; mutilation of
certificate or proef of pedigree., Mr, Paillette saxd the staff
recommendation was that ORS 165.415 he transferred to ORS chapter 605,
Breeding of Animals. Judge Burns so moved and the motion carried
unanimously. '

ORS 167.055. Jurisdiction of circuit courts over offenses
against children under l6. Mr. Paillette read ORS 167.055 and
suggested that it be transferred to the procedural code., Judge Burns
explained that the purpose of this statute was to avoid the necessity
of preliminary hearings in sex cases involving children.

Mr, Clark moved that ORS 167.055 be ratained and transferred to
the procedural code. Motion carried. '

Initiating a false report and Falsely reporting an incident. The
next question concerned a dupllcation in that section 12 of the
Article on Riot, Disorderly Conduct and Related Offenses covered the
crime of "Falsely reporting an incident" while section 8 of the
Article on Perjury and Related Offenses covered the crime of
"Initiating a false report."

Mr. Wallingford explained that section 12 of the Riot Article was
in effect a form of disorderly conduct and one suggested solution to
the problem would be to add a subsection {8) to section 5 of the Riot
Article relating to disorderly conduct. The mens rea of that section
was intent to cause public inconvenience, annoyance or alarm or
recklessly create a risk thereof. 1If this suggestion were adopted,
subsection (8) would read:
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"{8) Initiates or circulates a report, knowing it to
be false, concerning an alleged or impending fire, explo-
sion, crime, catastrophe or other emergency."

Mr. Wallingford advised that section 8 of the Perjury Article,
Initiating a false report, covered most everything that was covered in
the two sections together., He recommended that section 8 be removed
from the Perjury Article and transferred to the Article on Obstructing
Governmental Administration. In reply to a guestion by Judge Burns,
Mr, Wallingford advised that if only the suggestion set forth above
were adopted, it would not be a ¢rime to report falsely when the
report was not reported or meant to be transmitted to a public agency.

After further discussion, Mr. Clark moved that the disorderly
conduct statute be amended by adding subsection (B) as set forth above
and that section 8 of the Perjury Article be transferred to the
Article on Obstructing Governmental Administration. Motion carried
unanimously.

Criminal impersonation. Mr, Paillette recommended that secticon 9
of the Articie on Perjury and Related Offenses entitled "Criminal
imperscnation® be transferred to the Article on Obstructing Govern-
mental Administration. Judge Burns so moved and the motion carried
unanimously.

Offenses Against Privacy of Communications., Mr. Paillette
indicated that the Commission had not decided the crimes for which
they would permit an eavesdropping warrant to be issued. The staff
recommended that eavesdropping warrants be issuable for any of the
following crimes:

Any felony and the following misdemeancrs: Promoting
gambling in the second degree, possession of gambling
records in the second degree, peossession of a gambling
device, tampering with a witness, tampering with physical
evidence and harassment.

After further discussion, M¥Mr. Clark moved to adopt the staff's
recommendation as set forth above. Motion carried unanimously.

Final braft. Mr. Paillette indicated that this month's issue of
the Oregon State Bar Bulletin would contain a notice about the Final
Draft of the proposed Criminal Code stating that copiles could be
reserved at 55 each.

Professor Platt commented that in Illinois coples of the final
draft of the criminal code becams very scarce after the law went into
effect and it later became a virtual impossibility to obtain a copy.
Mr. Paillette advised that the Commission had earlier decided to crder
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3,500 copies and the members reaffirmed this decision,

Mr. Paillette then discussed the Foreword which would be
included in the Final Draft, It would, he said, contain material
similar to that appearing in the Commission's report to the 1969
Legislative Assembly containing information on background, crganiza=-
tion, ete., with appropriate acknowledgments of the assistance
received f£rom other organizations and states.

Judge Burns suggested that when the Foreword had been drafted, it
be ¢irculated to every member of the Commission and if anyone then had
specific proposals to make, they shounld discuss them either with the
Chairman or with Mr. Paillette. The Commission agreed to this
procedurea, '

Next Meeting

‘Chairman Yturri asked Mr. Pajillette what his estimate would be as
to the date of commencement of work on the procedural coede so that the
menbers would have an approximate idea of the date of the next
Commission meeting. Mr. Paillette said he expected to prepare an
cutline of work to be undertaken with suggested priorities and the
first meeting on the procedural code might be sometime in July or

early August.’ '

Mr. Chandler commented that the next meeting would be largely
exploratory in nature and inasmuch as it would probably not necessi-
tate transporting a large volume of materials, he suggested that it be
held in Bend, '

Budget !

Chairman Yturri explained that the Commission was reguired to
submit a preliminary budget and he had instructed Mr, Paillette to
prepare one on the same basis as the previous budget. The final
budget @id not have to be submitted until September and the Commission
would therefore have time to act on it at a future meeting.

The meeting was adjourned at 3:30 p.m.
Respectfully submitted,

Mildred E. Carpenter, Clerk
Criminal Law Revision Commission
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SUIMMARY OF OFFZNSES BY CLASSIFICATION
{Ls of May 1%, 1970)

CTASS "AY PELONIE

Abbempt to comumit murder or tremson
Soliciting murder or treason
Conspiracy Lo comnit murdsr, treason or Class A felony
Fidnapping - last degree
Repe - 15t degree
Sodomy - let dsgree
Robbhery — 1ot dogree
3 .

/ { CLASS "B" THRLONINS:
i

tcempt to comnitv Class A felony
Soliciting Class A Telany
Congpiracy Lo commit Clans B felony
Flanslanghter
Loseult - 1st degree
, Xidospplng - 24 degres

Rape ~ 24 depgrge

Sodony - 2d degree

Thelt by exteriion

Bur51Qﬁy - lst degree
~J.E'.ruon - lst degree

PGHL £y - 74 degrae

Bribe giving

EBribe rcceivin@

Encane = 1ot dagrse
nz proshituetion

frm}

I:* Compell

iy
Criminal mri fl?? in dl

- R © Tobtal: 17
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SHTLARY OF OFTERSES BY CLASSIFICATION

(hs of May 1%, 1970)

CLAGSS "0V FILORTES:

Attempt o commit Class B felony or unclassifled folony
Soliciting Class B felony
Conspiracy to commit Clzss C felony or unclassificd felony
Criminaliy negligent homicide
Azsanlt -~ 24 degree
Custodial interference - 1st degres
Coercion '
Rape - %d dégree
Bodomy -~ 3d degree
Scxual abuse - lst degrec
Theft - lst degree
Unzuthorized use of vehicle
Burglary — 2d degree
Arson ~ 24 degrec
Criminal mischief - 1st degree
Robbery - 34 degree
- Forgery - lst degree
Fraudulent use of credit card ($250 or more)
Eports bribery -
Sports bribe receiving
Bioenmy
Incest
Child sbandonment
Crininal nonsupport
FPeriuey
Escgpe - 24 degree
Supplying contraband
Bail jumping - lst degree
Bribing a witness -

Bribe receiving by witness
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Pagze 3 :
SUIMMARY OF OFFENSES BY CLASSIFICATION
{As of Mey 13, 1970)

CLASS "C" FELONIES (CONT'D.):

Hindering prosecotion

Riot

Eavesdrooping

Possession of deadly weapon - 1=t degree
Illegal troffic in desbructive devicesz
Prouoting prostitabion

Fromoting gambling -~ lst degrce

Possessicn of gambling records - 1st degree
Tampering with drug records

Obtaining a drug vnlawfully

Total: Kol

O4HER FEIOWIES:
Tiurder 4.

Treason

Totagl: 2

CLABS “A" MNISTEMEARCHS:
Litempt o commit Class G felony or unclassified felony
Soliciting Clase € felony or unelassificd felony

Conspiracy to commiy Glass A, B or ¢ or unc¢lessificd
nmisdemecnor

Assanlt - 34 degiee
Custedizl interference - 24 depree
- Bexugl abuse - 24 degreec

Contributing to sexual delinguency of minar
Public indecency '

Theft - 24 degrees

Theft of mervices

Possession of burgiar's tools

Criminal trespass - lsb degree

Eeckless burning

Crinina) mischiel - 2d degree
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SUMMARY O OIFENSES BY CLASSIFLCATION

(45 of May 13, 1970}

CLASS "A" MISTEMEAKORS (CONT'D,):

Forgery -~ 24 degree

Criminal simulation

Fravdulently obtaining a signatvre
Frapdulent use of credli card (Under £250)
Fegotiating a bad check

Falsifying busiiiess records ) _
Misgpplication of entrusted propeoty
Igsulng 4 false Tinancial statement
Obtaining execution of documents by deception
Endengering the welfare of a minor '
¢hild neglect ' '

False swearing

Crimingl impersdﬁation

Escape ~ 34 degree

Alding an unauthoriszed deparbure

Bail juaping -~ 24 degree

Chatructing povernnental administration
Tompering with = witness

Tampering with physical evidence
Tampering with public records

Resigting arrest

Compounding

0fficiel misconduct - lst degreoe
Ualauful zssewbly

Possesgieon of eavesdropping device
Bivulging an egvesdroppling warrant
Pivulging illepally obtained information
Garrying concealed weapon - 1st degree
Illepal uwse of fireorms

Defacing a firecarm _

Furnishing explosives Lo a miner

Furnishing obecens moterials to ninors
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SUMMARY OF OFFENSES BY GLﬁ%SIPLGﬁTIDW
(45 of May 13, 1970)

CLASS "A" MISDEMEANORS (COWT'D.)

- Bénding obscene materizls to minors
EBxhibiting sn obscens pevformance to minors
Displaying obscens mzlerisls to minors
Promoting genbling - 24 degree _
Possegsicn of pambling records — 24 degree
Possegsion of gambling deviece
Criminal uge of drugs

- Oriminal}l dyruge promotion
Concealing vhe birth of an infant

Total: _B5

CLASS "B' MISDIIEANORS:

Atbempt to commit Class A miasdemesnor
Soliciting Class & misdemeanor
Unlowfully using slugs
Unsworn fzlsificeation
Simulating lermal process .
Hisuse of confidential information
Disorderly cornducth
Harassment
Cruelty to animals
Tompering with private communications
FPosses 10n of den dly weapon — 2d &egrec
. Carpying canccaled Weapon - ?a ﬁfarcﬁ-
.Illegal traffic in deedly weanons
Prostitution )
Crealing a hazard _
Misconduet with emergency telephone czils
Failing to maintain mebtal purchase reoopd
Total: 17
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Fape ©
SUMFARTY (1" OFFINSES BY CLASSIFICATION
(Ls of Hay 13, 1970)

CLASS "C" IISDEMEANORS:

Asberpt to commit Class B misdemeanor
Soliciting Class B mizdemearor
Sexual misaconduct
Accosting for deviglbe purposes
Criminal trespass - 24 degree
Crimingl rmischief - %4 degree
Initiatirdg a false reporh
Official misconduct - 24 degree
Fublic inloxicaztion
Loitering |
Lbuge of venerated objects
Abuse of corpse
Fslsely veporting zn incident
FPossession of deadly weapon ~ 3d degres
Offensive littering —
Inlawfu} stresm poliuvtion
Unlawful) legiasistive lobboying
Promoting sdoptior of a child
Misrepresentalion of age by a minor

' Total: 19
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SRMARY OF OFFENSES BY CLABSIFICATION
(s of May 13, 1970)

VIODATT QNS

Attannt te commit CGlezms O mlquWEdﬂﬁf o unclasulfled
mistenesnor

Solieciting Class € nisdemesnor or unclassified
i edemeanor

Hefusing to assist peace officer

Refusing o assist fTirefighting operations

Failing to comply with firearms permit or handgun
reglishration requireuwcnts

Unlawiiul transportation of hay
Total: &

Total of all offenses: 163



