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OREGON CRIMINAL LAW REVISION COMMISSION
Tenth Meeting, June 17, 1969

Minutes

Members Present: Senator Anthony Yturri, Chairman
Senator John Burns, Vice Chairman
Mr. Robert Chandler
Mr. Donald E. Clark
Representative David G. Frost
Fepresentative Harl H. Haas
Attorney General Lee Johnson
Mr. Frank D. Enight

Members Excused: Judge James M. Burns
Representative Wallace P. Carson, Jr.
Representative Douglas Graham 2
Senator Berkeley Lent
Mr. Bruce Spaulding

° .. Staff: Mp. Donald L. Paillebte, Project Director
Mr., Roger D. Wallingford, ERessaxrch Counsel

Also Present: Professor George M. Platt, University of Oregon
5 _ School of Law
¥r. Jake Tanzer, Office of Attorney General

AGENDA: Minutes of Meetings: February 22, 1969; March 20,1569

¥idnapping & Related Offenses: P.D. No. 4

Forgery & Related Offenses: Amend. to P.I. Heo. 2

Purposes; Prineciples of Construction; P.D., No. 1

General Definitions; P. D. No. 2

Culpability; F. D. No. &4

Geperal discussion of Commission policy regarding
placement of provisions relating to time limita~
tiocns, jurisdiction, place of trial, etc.

The meeting was called to order by the Chairman, Senator Anthony
Yturri, at 9:50 a.m., Room 315, Capitol Building, Salem.

Approval of Minutes of Meetings: Febrvary 22, 1969; Mmrch 20, 1969,

Mr. Chandler moved the approval of the minutes as submitted.
There being no objection, Chairman Yturri anncunced the minutes of
February 22nd and March 20th were approved.

Eidnapping and Belated Offenses: P, D. o, 4.

My, Paillette recalled that Kidnapping and Related Offenses,
P.D. Ne. %, had been sent back to subcommittee No. 2 by the Commisgsion
at its meeting of March 20, 1969. In the absence of Represenftative
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Carson, chairman of subcommitbee No. 2, Chairman Yturri asked that
Mr. Paillette lead the discussion on the draft.

Mr. Paillette explained that Eidnapping and Related Cifenses,
P.D, No. 4, repreaented quite a departure from P.D. No. 3. He had
attenpted o incorporate the zmendments suggested by the Commission
in March and in so doing the form of the previous draft has been
pretty well scrapped, although he felt the basic ratiocnale was not
changed. He recalled that most of the difficulty with P.D. Ho. 3
had Deen with the definitions. The draft had been build around the
basic definiticns of "restrain" and "abduct'. "Abduct" by reference

had incorporated the definition of "restrain and this had evidently
caused some problems.

Section 1. FKidnapning snd related offenses; definifions.

Mpr. Paillette noted that section 1 of the proposed draft conbainea
three definitions: “without consent", "lawful custodian" and "relative’
"Without consent" had been defined in the previous draft as meaning:
np pestraint is withoub comsent when it is accomplished by: (a) Physie:
foree, intimidation or deception; or (b) Any means, including
acquiescence of the vietim, if he is a child .who has not yeb reached
his sixteenth birthday or an incompstent person and the parent,
guardian or other person having lawful control or custody of him has
not acquiesced in the movement or confinement. M IMr, Paillette read
the definition of "without consent" contained in P.D. No. 4 and
referred to the draft commentary which noted that this definition is
similar to the definition that appeared in P.D. No, 3, except that
the phrase "an incompetent person and the parent, gnardisn or other
person having lawful control or custody of himbas not acguiesced in
the movement or confinement” has been replaced by the new language
Mwho ig otherwise incapsble of giving consent, that the taking or
confinement is accomplished without the cmsent of his lawful
custodian®. In so doing, the reference to "an incompelent person"
has been deleted., He recalled that the Commission had discussed this
ot the March 20th meeting snd there was some queslion as to the meaning
of "incompetent". It seemed to Mr, Pailletbe that what was to he
determined was whether or not the vietim had the capability of con-
senting and so that was the maln purpose of the ehansze to the term
"incapable”. It abtempts To focus upon the igene of whether the persor
either because of mental incompeoteney or any other disability is un~
able Lo effectively comsent o the "Haking" or "eonfinement”.

Mr. Paillette obsarved that he had not defined the term “incapsble
a5 it is intended that it be used in its ordinary, dictionary mauner.
He read Trom G. & C. Merrism Co., Webster's Wew Collegiabe Dicticpary,
(1961 ed.): M...lacking in capacity, ablility, or gualification; in-
competient; unqualified. Lacking legal qualification or power; dis-
qualified; ineligible." He felt this definition to be broead enongh
to ipclude pot only mental incempetence, whether orT not declared by
a court, but any other type of incapacity on the part of the vichtim.



Page 3
Oriminal Law Revigion Commission
Minutes, June 17, 1269

"Lawful custodian" is defined in the proposed draft but d4id
not appear in the previous draft. The definition not only includes
a parent or guardian but also includes someone who has legal
responsibility to care for another person because of that person's
incompetence, the superintendent of the Stale Hospital, for gxample.,

Chairman Tturri asked who would be the lawful custoedian, in the

sbasence of a court order, of a person 18 to 20 years of age who is
deaf, dumd snd blind,

Mr. Paillette replied that in the absence of a court order, he
ald not know who would be the custodian., He felt, however, that the
issue would be the same--wiether or not the psrson i1s capable of
giving consent. He referred to the proposed definition of "without
corisent” and noted that the issue of consent by a custodian would nob
ariss where there was no custodian.

Chad.rman Yturri understood the question te be faced, then, was
whether or not the "taking" or "confinement" was "accomplished by force
threat or decsphbion" and the lawful custodian would not cone into it.
The physical deficilencies the person had would be taken into considera-
tion in determining whether or not there was or was not consent.

Chairman Yturri noted that the definition of "relative" includes
parents, brothers, sisters, uncles and aunts and the term "“ancestor”
gets to grandparents, great uncles and great aunts.

Mp. Paillette advised that the definition applies under sections
& and 5, Custodial Interference, and the intent 15 to keep thes less
serious, family squabbles oubt of the eriminal courts.

Mr. Johnson scgked if sections 4 and 5 did not get Yo matters that
would be more appropriately hondled by civil procecures.

Mr, Paillette did not think this weg so in light of the way in
which the secticns were limited. It was intended that the sactions
cover the more serious inberference cases wihere the intent iz to hold
ithe child permamently from hig lawful custodian or whkere there is
scme Tiek to the person teken because of illness, injury, etc. He
noted, also, that it was a much softer approach than that contained
in existing law.

Mr, Knight observed that the civil remedy in this type of case
often would be no remedy in that the procedure is more circuitous.

Professor Platt said that he could see why the conduch preacribed
in section 5 could be called a crime, especlally in respect to sub-
section (2) where the actor exposes The person teken to a subsbantial
risk or physical injury but he was inelined to agree that in respect
to just the baking of a child with no injury intended or likely to
happen that perhaps this is a place where the criminal sanction could
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be removed. He thought that it was generally agreed at the beginning
of the work on the revislon that, wherever possible, those areas that
could be handled civilly should be removed from the criminal code. He
admitted that evidently the courts had not been sble to cope with
these situations becanse of the problem of crossing state lines. He

asked if someone could comment on the depth of the problem of enforcing
court decrees as a civil mabtter.

Mr. Paillette replied that many of the cases involve pecople who
do not have the funds with which to hire an atbormey in the stabve to
which the child has been taken to enforce a custody decree.

Profesgor Platt remarked, then, that the criminal leow is heing
used to enforce what is essgentially a c¢ivil matter and he wondered
if this was really desirable.

Mr. Johnson wondered if the criminal law really did the job
anyway and wondered if it really added very mach.

Representative Hass commented that he thought 1t added guite a
hit. He ecited insbances where just having the stabute on the books
to refsr to acted as a deberrent and perhaps was the only thing keeping
s client from defying a court decree,

Sgnabor Burns thought this was a compelling point favoring the
retention of the section. He wondered zbout the grading of secilons
4 and 5, nobing that if cusbedial interference in the second degree
were a misdemesnor, it would not be an extraditable offense. Would
this, then, not weaken the law more than what is pressently on the
books,

Mr. Paillette recalled that this problem had heen discussed in
gubcomaittee. ORS 163.640, child stealing, 1s an extraditable offense.
The subcommittee felt that custodial inberference in the second degree
wonld be graded as a misdemesnor and cusbodial interference in the
first degree would be graded as a felony so that thers would be some
criminal sanchions which conld be applied, mainly for the purposes
of extradition, without going to a kidnapping charge.

Yr. Paillette referred to subsechion (3} of section 1, the
definition of "relative", snd recalled that the earlier draft had
contained the words "...including an adopbive relstive...". The need
for this reference to an adoptive relative was queationed at the
Comnission meeting and this language does not appear in ke proposed
draft, In Oregon, he advised, an adoptive parent stands in the same
position as a natural parent.

Mr, (lark acked if the MPC used the term "adoptive relative" and
wondered 1f the problem -the language was trylng %o get abt was waere
the natural parent attempts to take custody from an adoptive parent,
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Mr. Chandler observed that where there is a legal, adophive
parent, the natural parent has no rights.

Mr. Paillette stated that where there was a situabion where a
natural pavent takes a child away from his adoptive parents with the
intent to detain him, the draft definition of "relative" would be
important to the natural parent from the standpoint of the defense
set out in sechtion 2.

Section 2. Kidnspping in the second degree.

Mr, Paillette explained that section 2 embodies the same rationale
contained in the earlier drafts on kidnappivg. P.D. No. 4 does mo%
employ either of the terms which gave difficulty earlier--"abduct"
and "resbrain'; however, the defipitions of those Terms have bzen
retained in the definitive stabement of the orime. The definition
of "pestrain' contained in P.D. No. 3 employed the language, 'means
to intentiomally restrict a perszon's movemenbs in such a manner &as
to intarfere substantially with his liberty..." and this language
hss been ineorporated inbc the proposed section 2. He noted that the
word "personal" was a new adjective used in the present drafit to
modify "liberty" because it was felt to be more preciss. There are
several types of liberty and what is being discussed in the drafd
ssction is '"persomal liberty" as opposed to "political liberty",for
example.

Mr. Johnson asked if the courts have defined the word "liberty".

My, Tanzer referred to the Miranda case where the court used i%
to define a havder word Lo define-—-custedy. It was apparently con-~
sidered to have a pretty clear meaning,

Mr, Paillette informed the members that the language conbained
in subsection (1) {(b) of section 2 is langusge which sppeared earlier
in section 1, Definitions, of P.D. Ne. 3, and guoted: "t Abduct'
mesns to restrain a person with intent to prevent his liberation by
either: (a) Secreting or holding him in a place where he is not
likely o be found; or (b} Using or threatering to use deadly physical
Force." He noted that the reference to "deadly physical force™ 1n
this earlier draft definition was important because the term "abducts”
was used within the statement of the erime of kidnapping in the first
degree.

Mp. Olark referred to the langusge, "...he is not likely to be
found..." conbained in subsectiom (1) (b) of section 2 and asked i
this was & legal term which is quite clear.

Mr. Enight remarked that this would be a question of fact before
a4 Jury.



Page &
Criminal Law Revision Commission
Minutes, June 17, 1969

Mr. Tanzer added that this was a recogmized definition in the
receiving and concealing of stolen property and he thought it would
be in this area, also.

Mr, Paillette explained that subsection {2) of =section 2 sets
out = defense to kidnapping in the second degree. The intent 1s to
provide a defense only in those cases where there are no apgravating
factors involved. All three elements set oub in subsection {2) must
co—-exigt in order for the defense to he available snd the defense
sppliecs only to second degree kidnapping.

Representative Frost asked Mr, Paillette if it was not his purpose
to, in effect, define section 4, custodial interfersnce in the second
depgree, as the defense to second degree kidnspping. He wondered if
thig was accomplished when subsecbtion (2) (cg in gsection 2 (“his sole
purpose is to assums control of that person") is ineluded. The word-
ing section &, he noted, is "with intent to hold him permanently ox
for a protracted period...". He asgked if this language mesnt The same
as "to assume conbrol...". Representative Frost thought perhaps it
might be advisable to use the same language in subsection (2) (c)
as is unsed in section 4 since what is trying to be accomplished i1s
%o take away from kidnepping in the second degree the crime defined
in section 4, cusbodial interference.

Cheirman Yturri posed a situafion where an aunt of a boy under
cixteen is dissatisfidl with the manner in which he is being brought
up by his parents and so takes the child to her home and restrains
him there, although no force is used. He understood that this would
not be kidnaspping in the second degree but would be custodial "o _..
interference.

Mr, Paillette noted that if the aunt wanted To assume control
of the child for a short period of time, say one hour, the provisions
of section 4 would not apply; however, if she wished bo assuse conftrol
of the child forever, or for a protracted period of time, it would
get into the provisinns of seection 4. He added that the intent of
the langnage, "to hold him permanently or for a protracted period...”
is to try o keep out of the district attorney's office the situation
where a child who iz on a vigitation and is supposed to be back on a
Friday night is not returned until Tuesday morning.

Mr. Johnson called attention to the language "legal aunthority™
used in subsection (1) of section 2 and wondered if this would not
cover the defense. He asked if the defense was not designed to protect
people who have a legal authority to assume contrel of a child.

Senabor Burns noted this was lansuage that was in the definition
of "restrain” in the third draft and had been taken out and made a
part of the statement of the crime in the fourth draft.
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Mr, Enight 4id not agres with Mr. Johnson's comment, noting that
in Chairmsn Tturri's exemple, the sunt would not have had any legal
authority to take the child.

Ohsirman Yiurri observed that in the case he set up, invelving
the aunt teking a child and holding him for one hour, thab she weuld
no% be gnilty of custodial interference under section 4 (1): however,
he understocd she would be guilty under section 4 (2) since this sub-
section does not designate = period of time Ho be involved.

Mr. Paillette angwered that this was rot right because 2 trelative
is not ineluded under Ghe provisions of subsection (2)., This sub-
section was designed to cover the winor custodial cases not involwing
o relative. The aunt, he said, would not be committing any crime
under the draft provisions.

Mr. Enisht thought the sunt would come under the provigions set
out in subsection (2) of section & because there was nothing in the
subsection excepting a relative. Senator Borng alsc thought she
would come within the povisions of subsection (2).

Representative Frost thought the purpose of section 2 (2) was
to incorporate section 4 and to keep the relative out of kidnapping
in the second degree. He was not entirely certain, however, that
this ig accomplished because of the difference in the definition.

Chairman Yturri did not think the purpose of section 2, kid-
napping in the second degree, was related To section 4 at all, nobing
that subsecticn (2) of section 2 read: "It is a defense To a prosecur
tion under subsection (L)' (which is kidnepping in the sscond degree)
1if...." It is, therefore, only to provide a defense against kid-
napping in the second degree.

Representative Frost asked if it were ot the intent of that
defense to mean that while it is something which shedd be erximinally
sanctioned, it should not have as strong a penalbty as kidrapping in
the second degree snd so will fall under the misdemesnor of
custodial interference:

Chairman Tturri did not think this was necessarily so. He though
the only purpose of subsection (2) of section 2 is fo negate kid-
napping in the second degree. Then, he continued, if it is seen that
simlar conduct would be criminal under sections 3, 4, or 5, it is
necessary to look at those sectlons,

Mr. Paillette ooreed with this analysis.

Mr., Clark asked the reason for neing the age of "sixteen” in
the draft provisions.
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Mr. Paillette replied that this question has bean raised when-
ever an age 15 stated in a draft and admitted that any age used as
a eut-off" age is arbitrary to & certain extent.

Mr. Clark asked if the intent is %o say that bebween the ages
nftglxteen and eighteen the child involved would have some say in the
matter.

Mr. Enight thought it would give the child of sixfbeen or over
the opportunity to say that he would rather live with someone else
cther than the parent having custody and then if the parent wanted
the custody decree enforced, he could go to court snd have a hearing.

Mr., Johnson asked if subsection (2) of section 2 would be a
defense even if the actor "Secretly confines the person in a place
where ke is not likely to be found." (Lasnesuage contained in aub (1).)

Senator Burns agreed that the defense would apply in This situatior
where a relative is invelved and it was felt thet where a relative is
involved, the offense should not rise to the seriousness of second
degree kKidnapping. The actor would still be liable to prosecution
under custodial interference.

Mr. Enight added that the defense wonld not be a defense under
gection %, kidnapping in the first degree.

Mr. Peillette added that the purpese is %o bry to keep the "run-
of-the-mill" family custody sguabbles out of the district abtorney's
gffice hot recognizing that there are times, though, when there are
other reascons why someons will want o steal a child, There are other
considerations also, l.e., where the child is not endangered but nmay
be removed from the state.

Senotor Burns understood that sub (2) of section 2 is a
defengse only to sub (1) of section 2, In order to commit first degree
Widnapping it is necessary to violate section 2; Therefore, he wondered
if +there would be & problem where someone could assert he had not
violated subsection (1) of section 2 because he had a defense to &his
and therefore it would not bring into play the crime requisite to first
degree kidnapping.

Chairman Yturri noted that the purposes necessary for firat
degree Kidnapping are different from those in second degree kidnepping.
In order for the defense to exist under - -~ second, the sole purpose
must have been to assume control of the echild.

Senator Burns asked if the purposes ligke in section 3, first
degree kidnapping, were not in addition to those listed in section 2,
second degree kidnapping.



Page 9
Oriminal Law Revision Commission
Minutes, June 17, 1969

Chairman Yturri admitted that the same bthought had occurred to
him but as he read the draft, it is necessary to first look at section ¢
and determine if thers is a defense to subsection (l) There is &
defense to cubsection (1) if the three items listed in subsection (2)
co-exist. Whenever a purpose to compel ransom or to hold the vichim
as a chield or hostage or to cause serious physical injury to the victis
or to terrerize the vietim or ancther person can be proven, the condi-
tion set forth in subsection (2) (e¢) of seetion 2 had not heen complied
with because i% negates "his sole purpose is to assume control of that
person".

Senator Burns commented that this should be clearly reflected in
the minutes =g legislative history.

My, Paillette added that it was felt in subcommittee That sub-
gection {2) (¢) would antomatically fall by the wayside if any of the
elements taken into first degree existed.

Section 3, Kidrnepping in the first degree.

Mr. Chandler stated that he was somewhat bothered by the use
of the word "purposes". It seemed to him that it might be unnecessaril,

confining, requiring more Tthought and planning than he wanted Go
ascribe sometimes.

Chairman Yturrl noted that the word "purpose" had previously
been used and asked if it were not synomymous with "reason”.

Representative Hoss asked where the abduction of a woman with the

intent to rape her would fall.

Mr. Paillette replied that it could fall under subsection (&)
and lr. Tanzer added that it could s&lsc fall under rape.

Mr, Paillette agreed and advised that ene of the main purposes
of the approach taksn to kidnapping was to avoeid any nse of kid-
napplng as a substitute for some other crime.,

Hr. Ghandler remarked thst he was more concerned with what happene
to the vietim than with enabling the achbor to say he did not intend
to do this thing to the victim. This would happen in respect "to
cause serddus physical injury to the victin".

Senator Burns asked if Mr. Chandler™s concern was that he felt
the word "purpose" implied "intent" and Mr. Chandler agreed that this
was fthe problem,

Senator Burns recalled that the first draft had listed as one of
the optional criteria, "To faclilitate the ccommission of any feleny or
flight thereafter| and acked why this was deletsd.
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Mr. Paillette replied that the subcommittee felt it redundant
in light of the language, "To hold the victim as a shield or hostage".
He noted that other states have a separate subsectlon on this but the
subcommittee did not feel it was needed in view of the language used
in subsectiocn {2) of section 3.

Mr, Tanver referred to subsection (3) of section 3 and asked the
reason for using the qualifying word "sericus"; why is 1t necessary
teo cause "serious physical injury" rather than not have 1t be
aufficient if the actor intends to commit any physical Injury.

Mr. Paillebtte replied that "serious physical injury” and "physical
injury" are both defined in the section on General Vefinitions.
"Physical injury" is defined as meanming "impairment of physical
condition or substantial pain" so that really any kind of an injury
will smount to a physical injury and it was felt that a minor injury
cshould not be sufficient to invoke s first degree penalty.

Senator Burne thought the point raised by Mr. Tanzer was a
lepitimate point and he recalled the discussions held in subcommittee
in respect to the definition of "physical injury". "Physical injury"
by itself "means impairment of physical conditicn or substantisl
pain” whereas''gerious physical injury® means physical injury which
creates a substantial pisk of death, Or ...serious and protracted dis-
figurement...."' BSenator Burns thought it possible to have =2 "sub-
stantial pain" shoit of "a substantial risk of death' and he thought
there wouid be situations where "substantial pain” could be inflicted
which would certainly make it first degree kidnapping. !

ir., Tanzer was of the opinion that any intention te do injury,
whether it be physical or whether 1t be serious physical injury or
minor physical injury, presents an equal danger to The vietin and is
the kind of thing which makes abductlon a very serious act.

Mr. Paillette asked if he felt that second degree kidnapping
would not be a stern encugh charge.

Mp. Chandler commented that it would not take much physical injur:
to terrorize someone, particularly if he dces not know whal is coming
next.

Mr. Tanszer wondered if the proposed langnage did not slmost
ewclude something lesser. He cited an example whers the actor in~
tended to "terrorize" his viebim a litble but got "carried away',
seriously injuring the victim. He thought the draft language in re-
lation to theoriginal intent was a little dangerous.

Senator Burns stabed that since second degree kidnopping does
not spealk to "physical injury" per se, could rot a sourt msad inbo
this that there is no lesser included and that if the state proves
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ne "seriocus physical injury", they'wnuld have no lesser included of
second degree kKidnapping to fall back on. He asked if this was whatb
Mr. Tanzer meant.

Mr. Taonzer thought perhaps this was what IMr. Paillette meant but
explained that what he was suggesting was just the oppogsite-~that there
would be a second degree to fall back on.

Mr, Clark did not think dropping the word "serious” from sub-
section (3) of section 3 would cause any problem and he thought re-
taining it might. He felt deleting the word would just be giving
the district atborney a little discretion in inveking the statute.

Chairman Yburri favored deleting the word "serious" but did
feel it would be meking it a 1ittle easler for the district attorney
to prove his case.

Mr. Paillebtte wondered, if the injury is not serious and some
other factor doesn't come intoe play, such as the terrorizing fealure,
why the provisions under second degree kidnapping are not adequate
to handle that typs of problem. He felt that kidnapping in the first
degree would be looked upon as one of ths most serious crimes set
out in the Code and there should be elements that make it serious
enough. to be first degree.

Senator Burns explained that the difficulty he had with the
section was with the language "subsbantial pain'. It seemed o
him that from a publiec pelicy standpeint, 1t's every bit as injuriou=
to the vietim who is subjecked to "substantial pain" as is the situatic
where he is held for ransom.

Mr. Chandler also thought that the word "serious" could be left
out besanse the definition of "physical injury" has Yaken away a
mere "seratch on the finger"; it must be "impairment of physical
condition or substantial pain."

Senator Burns moved to delete the word Heerjons" conftained in
subsection (3) of section %. [The motion carried umanimeusly.

Mp. Paillebtbte called attention to the use of the word tferrorize”
and to the draft commentary regarding this on page 6. He asked if
there was a desire to diseuss this term further, stating that as a
drafting policy terms used in their ordinary meanings should not be
defined. He felt that “terrorize" was well defined and had a ¢lear
meaning. The MPC indicates they were lking sbout a fyengeful or
sadisbic abducticn...”.

Mr. Chandler suggested that perhaps information should be in-
cluded in the commentary as bo The particuiar dictionary being used.
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) Representative Trost asked the reason for using the word "purpose”
in section 3 rather tham the word Tintent®.

Mr, Paillette did not think using "intent” would do any harm to

the draft; in fact, it might make 1t conform more with previous drafts
to use “intent"”.

Sonator Burns recalled that as the various drafts were considered
the attempt has been to ghandardize the langusge. He noted that
"porpose” has been used in a number of instances and asked if it had
been used synonymously with Hintent".

Mr. Paillette answered that it had not been necezssarily so and
thought it could lead To some confusion. He asked Professor Platt
what his thoughts were on this.

Professor Platt recalled that in the definition of degrees of
culpsbility it was decided %o avold the use of the word "purposss”
and to go striectly to the word #intent", He wondered if the crime
could be committed "recklessaly", particularly with respect to sub-
section (4), "to Lerrorize". This might come within the word "reck-
less" as it is defined in the levels of culpapility. Professor Plabb
noted that when a word such as "intent" is employed, it is a word
of ert which is defined elsewhere. He was not sure there were
implications that would make the term ambiguous in section 3, bub 1%
was pessible.

¥r, Paillette said that the basic eriminal inbtent covered by
section 3 is to "interfere gubstantially with another!s...liberty".
This ie set out as the mens rea sbatement of kidnapping in the second
degree and this section ~res Ihe word "intent". Iu order to be guilty
of first degree kidnapping, the actor mist have the criminal intent
which is set ocut in second degree.

Mr. Enight was of the cpinlon that the term "purpose" was broader
than the word "intent'.

Senator Burns referred to the definivion of "intent" conbained
in the Culpability Draft, F.D. To. A: ",...a person acts with a
conscious objective to cause the result oT to engage in the conduct
so described.” He thoughft this was exactly whet was being talked
about in section 3, kidnapping in the first degree.

Aenator Burns recalled that when discussing previous drafts,
particularly with respect ©o Atssault, it was said that the thing to
be proscribed is the act and he asked 1if it were necessary under the
provigions of section 3, first degree kidnapping, to have a complebed
sot in order to have the crime cemmitted.

Mr. Knight remarked that once an actor has broken and entered wiih
the intent to steal, he has completed the erime of burglary.
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Mr. Paillette thought that under Professor Flati's draft
definition of "attempt" this would certainly amount %o 2 fzubstantial
step" toward the commission of the crime.

Drofessor Platt stated that this raised an issue that he had
plarmed to interject: the recommendation in the Ianchoate Crimes
Article with respect te punishment follows the MPC recommendation whiclt
is that the attempt be sanctioned by the same seb of sanctions applying
%o the subshantive or completed crime. If the MPC pattern were
followed, this would mean that first degree ¥idnapping would be in-
cluded as one of the "big three" where the felony of the first degree
is abtached as the sanetlon--kidnapping by force, robbery at guopoint
and homicide,

Senator Burns thought that by using the word "intent' in sechion
rather thon the word "purpose’, looking To the definition of "intent'
va person acks with a comscious cbjective to cause the result" )}, it
would not make any difference whether the result occurrcd or mob. It
would be best, Lherefore, Lo straighten out the ambiguity that exists
as o rasult of the use of the word "purpose'.

Cheirmen Tturri did not think it would make any difference which
Lerm was used——"intent" or "purpose'. He thought perhaps "purpose’
was The betber word.

Mpr. Paillette said that upon reflection he thought "purposs"
was the word that ought to be used. IHe referred, again, to the
mens vea set out in section 2, secoud degree kidnapping which i=
Moy ih iaobent to interfers substantially..." and then referred to
subsection (2) of section 2 which seis out the defense Lo subsection
(1), noting that in subsection (2) (), the sole "purpose" of the
actor is "to assume control of that person’. The acbor could still
have the "intent" to talke "the person from one place to another" or
to "secretly confine the person” (as set cut in section 2 (1)) but
even though he had this "intent", his sole "purpose” would be to
"assume control of that person’. Here, he said, the word "purpose”
is not being used synonymously with "intent".

Vr. Enight still did not think there was a difference in meaning
between the two berms; rather, it was Just a matter of not using
the word “intent" twice in the same statube.

i Representative Frost added that the word "intent" is well de-
fined whereas "purpose” 1s not.

Mr, FPaillette wos of the opinion that it would be bad drafting
to state in section 2 (1), "with intent to interfere substantially..."
and then to go down to section 2 (2) {c¢) and state, "his sole intent®
is %o assume control of that person....”

Chairmen Yturri agreed and asked IMr. Tznzer his opinion.
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Mr, Tanzer thought that the way the draft was set up that the
word "intent"! seems Lo mean what acts the person intends to commlb
and the word "purpose" seems to mean the reasons why he commits them.
He noted, also, that there is a tie-in with "purpose" between one
section and snother. At first, he said, he did not think fthere was
a difference between the terms bub the more he thought sbout it, ths
less sure he was that there was not some difference.

Ssction 4. Ousbedizl interference in the second degree,

Mr. Paillette explained that this provision covered a relative
situation where the child has not reached his sixteenth birthday.
He noted that the crime of custodial interference is a crime against
the parent, interference with custody, rather than a crime against
the person taken. Subsection (1) confines the crime %o those
situations involving a protracted period of time or where the intent
is to hold the child permanently.

Representative Frost voiced the same objection to the language
"$o hold him permanently or for a protracted peried" as he had
bafore to subsection (2) of =ection 2, and even though he had been
overruled, he thought the words "to assume control" would bg better
words to use here, His second objection was to subsection (2) of
secticn 4; he wondered how this really diffsrs from section 2 again.
He felt it was essentially the same crime as kidnapping in the second
degree and added that if it was designed %o be a "cop-out" he was in
favor of it, feeling there should be more of these in the statubes.

(Chairman Yturri left meebing.)

Mr. Knight understood that Representative Frost wanted to know
how seetion & (2) differed from section 2, second degree kidnapping,
other than that section 4 does not invelve "taking the person frem
one place to another” or "secretly confining the person’. He guoted
from secbion 4 and asked how a persen could "take, entice or keep
g person from his lawful custodian" without in some wWay "talking the
person from one place to another" or "secretly confining the person”
someplace; thereby committing second degree kidnapping. He wondered
if this did not almost create a Pirkey situation.

Mr. Paillette replied that from the standpoint of the intent
required, second degree kidnapping would require an "intent to
ipterfere substantially with another's personal liberty" and no such
iptent is required to commit custedial interference.

Representative Haae referred Lo section & {1), to ths langusge,
"Being a relative of a person who has not reached his sixteenth birth-
day...", and agked if it were clear emocugh that it meant "Being a
relative of that person who has not reached his sixteenth birthday....
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Mr. (handler sugeested the problem would be taken care of by
changing "the" to "that" in the third line of subsection (1) so thab
it would read, "...enbtices or keeps that person from his lawfuls..."

Mr, Johnson asked if anyone else was having a problem in respect
to the lanpuage, "Being a relative of a person...and knowing or having
reason to know that he has no legsl right to do so, he takes, entices..

Mr. Chandler observed that this was ailmed at the result of an
unheppy custody situation, really, and in this case the actor would
Imow or have reason to know he had no legal right.

Representative Frost felt it covered the situation where a
father decides to btake a child even though he has mo right of custody-
The statubte enables the attorney to advise him that there is a law
against this kind of conduct; il there is nc law on the books, this
conduct would not be 2 erime. The statute serves as a deterrent in
90% of the cases.,

Mr. Pailletbbe advised that in the first two drafts om kidnapping
the sections required actual knowledsge by the defendant. The Eub—
committee felt this language too restrictive; that there would be
jnstances where there would he a court order but the defendant would
have had no actual knowledge but that he should have known because
the order had been entered and filed. I+t was Ffelt that actual
¥nowledge should not be required-—analogous to receiving stolen
property, for example, where the recipient might not have actual
mowledge that the property was stolen but he had good reason to know
that it was.

Mr. Tanzer thought this seemed somevhalt backwards; assvming
someone plamed to physically take a child away, should he not be
under a dubty %o find out whether or not he has this legal right. He
thought perhaps it shauld just read "Having no legal Tight to do
80, he takeS.ses"

Mr. Johnson asked the penalty anticipated for section 4 and
Mr. Paillette thought it would be classed a misdemeancr.

Mr. Tanzer observed that misdemeanors often supply the leverage
needed Lo settle things unofficially.

Representative Haas moved that in line three of section 4 (1),
the word "the" he deleted and the word "that" be inserted. The
motion carried unanimously.

Senator Burns felt that the section on custodial laterference
was necessary; that it was a lesser offemse of kidnapping because it
involves Tamily situations. He nobed that subsection (2) of section &
wag not intended to involve relatives and asked why it would not be
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more appropriate to delete subsection (2) and permit the ceses which
would have come under thiz subsection te stand or fall in the face of
the defense which exists in kidnapping in the second degree.

Representative Frost cited an instance where the provisions in
section 4 (2) would operate——where a juvenile worker goes out to pick
up a ¢hild and comes back and files a petition.

Vr. Tanzer asked if there was any other sectlon covering the
equivalent of the present ORS statute on the enticement of a child.
He quoted from ORS 163.640: '"Every person who maliciously, forcibly
or fraudulently takes or entices away any chlld or minor under the
age of 16 years, with intent to detain and conceal such child from
its parent, guardian or other person hawing the lawful charse of
such child, shall be punished...not more than 25 years or during the
natural life of such persol....”

‘ Mr. Johnzon referred to subsection (2) of section 4 and wondered
1f the subsection should contain the "sixbeen year old limitation®
contained in subsection (1).

Mr. Paillette referred the attention of the members te the draft
commentary conbained on page 8: "Subsection (2) is broader in its
application and is intended to reach interference by a non-relatire
with the rights of a lawful custodian. Its coverage would not be
limited to child custody situabtions, but would cover incompetents
or others who are entrusted by authority of law to the custody of
anothey person or institution.”

Eepresentative Haas asked if it would do wiolence to subsection
(2) of section & to insert an age limit,

lr. Palllette was of the opinion that it would do a great deal

of wiolence to the section. He advised that the draft was patterned
after that of New York., The MPC has s separate subsection on the
custody of committed perscns and provides for a misdemeanor penalty
if a person "knowingly or recklessly takes or entices any committed

erson away from lawful custody when he 1s not privileged to do so.”
%HPG, §212.4 (2)) The earlier drafts of kidnapping were more in
line with the MPC but the Commission felt that the approach was not
broad enough, that it was not desirable to limit it o just commitied
persons., The draft has thus evolved so that it does not Include
Just committed perscns but alzo other ircompefents.

cenator Burns recalled that originally custodisl interference
in the second degree had been one subsection and it related to people
under sixteen and incompetents and committed people. The dafinitions
of "incompetent" and "committed" people created scme problens at the
last Commission meeting and so the present draft iz set up so that
subsection (1) covers people not yeb sixbteen and subsection (2} is
broadened to sliminate any reference to "committed" or "incompetent”
pecple.
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Mr. Chandler thought there was a reference contained in the
language "no legal right to do so'.

Mr. Pzillette added Hthat the term "lawful custodian" is also
nsed in the draft and is defined in section l.

Mr. Knight thought that the distinetion conbained in sesetlon 4,
which is not contained in section 2 or section 3, is that the "taking"
or "enticing" can be dons with the consent of the vietim. This, in
effect, makes the victim the "parent" or "lawful custodian” under
custodial interference. He nobed that even with a twenty year old
boy the parent is still his lawful custodian.

Mr. Paillebte thought to understand the purpose of section & it
was necessary to go back aud look at what the Commission desired to
do earlier. FP.D. Mo. 3, considered by the Commission in March,
handled custodial interference by talking about "...any child who
has not yet reached his sixtemnth bivthday from the custody of its
parent, guardian or lawful custedian, or takes or entices any in-
competent or committed person from the lawful custody of another
person or institution". The draft defined "eommitted person” as
"anyone committed under judicial warrent, any orphan, neglected or
delinguent child, mentally defective or insame person, Or other
dependent or incompetent person entrusted to another's custedy by or
through a recognized social agency oT by authority of law.

Mr, Pailletbe said it was thought this coverage was good bul not broad
enough. It was felt too restrictive because it was limited to
"eommibted persons" and there might be instemces where there was

an interference with custody but no commitment, as such. This, he
said, was the genesis of pubsection (2) which deletes all references
to "committed persons'. It is aimed atb the kind of situation which
does not involve a relative and may not even involve the interfersnce
of a child-parent relationship but interference with the relationship
with the custody of a state inabtitution or a ward of the court.

(Chairman Yturri now present.)

Senator Burns referred to the discussion contained on page 9,
Commission minutes, March 20, 1969, and stabed that he thought the
present draft was substantially breoader than what was discussed. He
made the point that if the intent is to make the draflt provisions
substantially broader, the intent should be made manifest and if the
intent is only what was intended at the time of the Commission meeting,
different language is needed. He was of the opimion that the "hang-up"
was with the broadness of subsection (2) of section 4 and he feld
that if it were permitted to go nnchecked in its present form, 1t
would create some real problems for secbion 2. IHe moved to entirely
delete subsection (2) of sechion 4 and to dirsct that section # be
returned to the drawing board with instructions to draft larguage
directing that the case of mental incoumpeterts and commitied people
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be covered in the section. He did not have any precise language ready
but referred %o that containsd in earlier drafts and suggested this

e brought forward and that the crime of enstodial interference be
restricted to the circumstances set out in subsection (1) and those
ingtances relating to incompetents sud committed people.

Representative Haas questioned that the "child enticing" situation

would be covered after this amendment znd zsked if thiz would not be
dezsirable. '

Benator Burns wented this type of situation covered and thought
tpat if someone other than a relative inberferes with a child by tTaking
him, keeping him or enticing him away, it would be kidnapping rather
than the misdemeancr of custodial interference in the second degrecd.

Mr. Enight brought up the exemple of the fifteen year old boy
who is enticed into taking a trip to Mexico with & twenly-five Fear
¢ld neighbor. His personal liberty has not actually been taken away
because he goes along willingly although it may constructively be
interfered with because the boy cannot comsent, legally, to himself
going to Mexico. He 4id not think a case like this would probably
be coversed by the amendments.

Mr. Johnson cited an exsmple where a five year old child Is
enticed by various promises to accompany the actor. The c¢hild goes
along willingly and then the actor sends out a ransom note, etc.

He asked how the child's liberty had been deprived, even though he
had not legally been able to give consent. IMr. Johnson pointed out
that without a definition of "personal liberty" he could not know
what it is other than it is a separabe element, the way the dralt
is written, from the consent element.

Chairmen Tturri understood that Mr. Johnson thought the Gemm
"personal liberty" should be defined for the purpose of the proposed
statube to the effect that it is the Temoval of a child under the age
of sixteen from the parental or other conbrol under which he is
legally with whether or not he wishes %o goa- ", He agked if 1t
would do violence o what the members had in mind to, for the purposes
of this stabtute, say that "personal liber%y" means removing a person
under sixteen from the contrel of his parents or whoever has control
of him, whether or not the child wishes to go along with the person

taking him,
Senator Burng asked if this would be done by definidticn or by
note,

Representative Frost repeated his contention that the words
"assume conbtrol” are hetter words thon "personal liberty" and
nrotracted peried" or "to hold him permanently".

Mr. Johnson asked the reason for having the element of "to
interfere substantially with ancther's personal liverty".



FPage 12
Criminal Lew Reviegion Commission
Minutes, June 17, 1969

Chairman Yturri thought this wss what kidnapping is.

Senator Burns was inclined to think that since ORE 165.8640,
child enticement, is of relatively the same level of punishment as
second degree kidnapping in the present code, in that sense it is
really duplicitous. He felt the problem would be approached in a more
simple snd concise marmmer if Chairman Yburri's suggestion wers adopted
stating that "interference of substantisl personal liberty in the
case of a child under sixteen years old means intent to debain and
conceal, remove such person from his parent, guardisn or other person
having custody". Senator Burmg thought that with this qualifying
definition either in a note or in the definition sgection, it weuld do
away with the need for a separate statube which in other particulars
is duplicitous. He asked Mr. Tanzer's opinion on this,

- Mr. Tenzer did not like to qualify something by stabing that
"In the case of X, the language above is defined as meaning somebthing
other than what it means...."

Chairman Yturri asked Mr. Tanzer if his objection was Ho placing
this in the statubte; if it were placed in the commentary would hs
have any cbjecltion.

Mr. Tanzer 4id not feel that the commentary would change the
EXpTess meaning. :

Chajirman Yturri asked Mr. Tanzer how he would answer the guestion
raised as to vwhether or not taking a fourteen year old boy who wants
to go constitutes depriving a person of his personal liberties.

Mr. Tanzer replied that at best it would be ambiguous and he
thought there was a legitimate objection. He just felt that if thers
was a specific problem to deal with, it should be dealt with
specifically, giving it its own body of thought., For example, he said,
right now there are problems in Portland and elsewhere with runaway
children and with well meaning social agencies trying to deal with
the problem. Some thought would have to be glven as to whether
their activity today would be within the provisions of the prcoposed
stabtube or not. For these reasons, he was not gquite satisfied with
tossing in a qualification to a statute which, on its face, accomplishe
its purpose in order to add %o it another purpose. The individual
problen needs indiwvidual thought and definition.

Senator Burns again read ORS 163.640 and commented that the
statute said it much more concisely than how 1t is stated in the draft.

Jhairman Yturri referred to the words "...detain and conceal...”
employed in ORS 163.640 and stated that he did not like this language
because it is conjunetive. It seemed to him that eithsr one of
the elements would be sufficient.
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Mr, Tenzer commented that it would be very easy to take language
qf this sort and create a subsection under custodial interference
in the first degree,.

Mr, Johnson said he would be willing to mske a motion to amend
sgbsectlon {1) of section 1 to delete the reference Lo the age of
sixteen and to prepare an additional section to deal with the problem
of enticement as distinguished from the problem where there is a
substantlal interference with someone's personal liberty.

Representative Frost did not think "enticement" was much different
from what was belng talked of; it is just a method by which someomne
taktes control and the sanctions are usually against the balkking of
control whether it is done foreibly or by enticement.

Mr. Chandler moved toc =send bthe draft hack to subcommittes.

Mr. Johnson repeated hig earlier observabtion that Tthers were two
elements set forth in section 2 (1), kidnepping in the second degree,
and said he had not resclved in bis own mind the necessity of having
the two elements—-the "intent to interfere substantially with anothexr’s
personal liberty™ and "without comsent". He was not sure the first
element could not be removed so that the subsection would read:

"4 person commits the ecrime of kidnapping in the second degree if,
without consent or legal authority, he...." He added that it is
the "consent" element that is giving trouble and asked if "liberty”
and "consent" were not the zasme thing.

Mr. Paillette 4id not think they were and added that the drafd
attempt had been to distinguish kidnapping from incidental conduch
that might accompany some obher crime. He cited as an example the
taking of a holdup wictim from the front office to a back room against
his will so that he might open a safe. If the reference to personal
liberty were delebed from section 2, he felt there would be a potenbial
of a kidnapping charge where kidnapping is not really the crime,

Mr., Johnson agreed with this comment and thought this was why
it would be advisable to discuss a separate crime of enticement.

Senator Burns, Abtorney General Johnson and Mr. Chandler withdrew
their respective motions and the Commission adjourned at 12:15 p.m.
for lunch.

The Commisgion members reconvened at 1:20 p.m. Those present
were: Chairman Yturri, Senatoer Burms, Mr. Chandler, Mr. Clark,
Representative Frost, Representative Haas, IlMr. Knight, IMr. Paillette,
Mr. Wallingford, Mr. Tanzer and Professor Flatt.

Mr. Paillette understood that the problems concerning the members
had to do with section &4, custedial interference, and asked if thers
was really any basic, fundamental disagreement cn the kidnepping
sections, There was general agreement that thers was not.



Page 21
Criminal Law Revision Commission
Mimtes, June 17, 1969

Mr. Paillette noted that the suggestion that section 4 De made
mors precise and more definite directs attention back to the earlier
drafts where this was what the intent had been. Section 5, Custodisl
interference in the second degree (P.D. No. 3), confained the
1anguage,.".;¢child who has not yet reached his sixteenth birthdeFeee
Or. . .80y incompetent or committed PETEON...s" The gsechion then went
on to define what was meant by a "committed person’.

) Mi. Paillette advised that the New York spproach bo cusbtodial
ipterference bresks it down into Pirst and aecond degree (az iE dome
in the proposed draft), leaving first degree, as is done in section

5 of the draft, for the mest serious sitoations. The only difference
is that sechtion 5 of the propeosed draft has an added provisicn for
the person taken from the state. This does not sppear in the New York
approach. He read from the New York Revised Penal Law, §135.45,
Captodial interference in the second degree:

"1, Being a relative of a child less than gixleen years
old, intending to hold such child permanently or foT s probtracted
period, and koowing that he has no lezal right to do s0, he takes
or entices such child from his lawful custoedien; oY

"2, Knowing that he has no legal right to do so, he takes
or entices from lawful custody anyincompetent pexrson or other
person entrusted by authority of law to the gustody of another
person ox institution.”

Mr. Paillette noted that New York did not define what is meant
by an "incompetent person” apparently feeling That it was not necessary

¥Mr. Paillette referred to the commentary, Hew York Revised Penal
Law, pp. %23=324, and read:

t___'eustodisl intorference,' presented in two degrees, is
the crime exclusively applicsble to the taking or enticing of
g child less than sixteen years old by a 'prelative' from ita
Tawful custodian purely for purposes of assumning custody or
control.

tgybdivision 1 defines the basic or second degree offense
gnd grades it a class A mlsdemeanor. This represents a sub-
stantial reduction in punishment for such conduct when it is
considered that it constituted kidnappliog under the former
Penzl Taw and was punishable by a prison term carrying & ten
vear meximum. Thab relatively light 'kidnepping' sentence,
moreover, applied only in the case of a 'parent' defendant; am
aunt or a grandparent, for example, Was gubject to the regular
kidnspping sentence of twenty years %o life or, if the child
died, to the death penalty. The Rovised Penal Law's 'custodial
interference' section, on the other hand, in additicn to its
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oo dreagbie penziby reduction,.sccords the benefits of the new scheme
not merely to a parent but to any '‘relative'--defined as a
"parent, amcestor, brother, sisber, uncle or aunt.’

i "Subdivision 2 defines a related offease very wvimilar to,
if somewhat broader than, a former Penal Law offense penalizing
a8 a misdemesnor the enticing or liberation of lncompetents,

juvenile delinquents and the like from institutbions in which
they are confined.”

My, Paillette asked if it was felt thet the language guoted was
specific enmough ox if it was felt that i1t wes still tco broad,

Representative Frost vhought the present draft language said mneh
the same thing, if not exactly the same thing.

Mr. Paillette thought the proposed draft language was better
becaunse if defined "lawful custodian'.

Mpr. Chandler understood, then, that the sechion would not apply
to anyone not having a "lawful custodian”.

Senator Burns observed that a sixteen year old boy would have
g "lawful custodian”.

Representative Frost thought this problem arose with the draft
definition of "without consent" appearing in section 1.

Mr. Knight thought it had almost been forgotten that a person
could be charged under section 4 {(2): a relative could have a good
defense to second degree kidnapping but the goed defense Lo second
ﬁegr?e}kidnapping would, in effect, plead him guilty to section &4
gub (2).

Chaiyman Yturri noted he had been absent for a short time and
hed missed some of the discussion. He asked why it was felt that
subsection (2) of section &4 was too broad.

Mr., Knight replied that section 4 (2) would include aiding and
ghetting a runaway situation.

Mr. Chandler recalled that there had been concern that the
provision would allow too many people to call the forece of criminal
law down when they really should not be entitled bo unse it.

Mr. Knight noted, also, that subsection (1) contains the language
", . .intent to hold him permanently or for a rotracted period..." but
this lansuage does not appear in subsection 2). If a father, without
permission, picked up his fifteen year old son and drove around a
Few mirnubes, the mother or whoever had custody could come 1n and
charge the father under the provisions of section & (2).
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Chsirmen Yturri. wondered if someone who was a relative could be
¢harged under subsection (2).

Senator Burng snd Mr. Enight both thought he could be so charged
presently, the way the draft is drawn.

Chairman Yturri suggested inserting the l=ngnage "Hot being a
relative! at the beginning of subsection {2).

Senator Burna suggested adding a sub (%) to section 4 reading:
"Subsection {2) of this section does not apply to relatives.” He
advised thabt he had missed this point previously in that he had not
been reading sub (2) in the light of the words "lawful custodian”
snd its definition. He, thevefore, withdrew his earlier objections,
feeling that if it was felt that sub (2) should not apply to relatives,
it could be remedied very easily by amendment.

Mr. Chandler could see where exempting relatives from the pro-~
vigions in sub (2) could cause problems., He posed the situnation
where the State Hospital is legal custodisn of someons {such as Brudos)
and his wife comes up and takes him out. The Hospital is his legal
custodian but she is a relative.

Senator Burns wondered if this might not alsc negate a criminal
charge of attempting to aid in an escape.

My, Clark ssked what harm would be done if the reference To
"givteenth birthday" were deleted in section 4 (1). He felt this
made the years between sixteen snd eighteern a "never, never lang".

(Representative Haas left mee®ing.)

Mp, Pailletbe advised that some of the states go further down
as far =z the age is concerned; Illinois, for example, uses the age
of thirteen.

Senator Burns suggested deleting the first clause down To the
comma in sub (1) of section 4 and the word "amd" so that the sub-
gection will read:

44 person commits the crime of custodial interference in
the second degree if lmowing or having reason to know that he
has no legal right to do so, he tekes, entices or keeps a psrson
from his lawful custodian with intent to hold him permanently
or for a protracted periocd.”

Senator Burns felt this amendment would do away with the arbiftrar
sixteen year old sitwation, the problem when a father takes his child
out of school to go fishing and returns him voluntarily that afterncon
or the next day and other similar cases.
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. _Rapresentative Prost asked if this would not wipe out any
criminai ssnction for the father who does take a child away from a
mother who has been given custody.

Senator Burns replied that the sanchion would be there only if
the child were btaken Tor a protracted period. He noted that there
would he a civil remedy avallable for the mother in that she could
file a motion Lo show cause why the father should neot be held for
contempt for violating a cusbody decree.

Representative Frost really saw nothing wrong with section 4
except the lemguage he had pdnted out (“%o hold him permanently or
for a protracted period") and felt it was a great place for a "cop-ouk"
smd thought scme safety valves were needed in this law. He did no¥
seebghat the draft provision would give a district attorney any greatb
problem.

Mr. Clark moved the amendment to section 4 suggested by Semalor
Burns.

Professor Platt asked if the phrase "or having reason o know®
was being voted on now,.

Chairmen Yturri sdvised that the langusge was in the amendment;
now being consideread.

Professor Platt was of the opinion that the language should be
deleted because it inserted a culpability problem he thought ought
not to be buwilt inte the code. "Enowing", he said, meant one thing;
thaving reascon to know" defimitely suggested to him that the crime
could be commithed negligently and he did not think 1t was the intent
to get into a situabion where a erime could be committed negligently.

Mr., Paillette advised +that the only place vhere this language
has been used (and it was retained from the exisbting caode) is with
respect to Theft by Receiving Stolen Property.

Mr. Tanzer observed that there comes a poin® vhere employing
this language might not be a bad idea because he felt that before
someone iLakes someone away he has a certain duty to look into his
rights. The other thing is, he continued, that you get inte the
"proof of knowledge" problem and frequently this is impossible to
prove.

Chairmen Yturri reviewed the motion and stated that if the motior
garried, section 4 would read =ma follows: "A person commits the
erime of custodial interference in the second degree if lkowing or
having reason to kmow that he has no legal rTight o do so, he takes,
entices or keeps a perzon from his lawful custodian with inbtent To
hold him permanently or for a protracted period.” Subsection {(2) woul
he deleted. The motion carvied; Representative Frost vobing "nmo";
Representative Haas not present.
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HSeetbion 5. Custodial interferenmce in the first degree.

Mr. Paillebbte advised that this section is basically the same
gs section & in P.D., No. 3, considered in March, except that it now
requires "a subgbantial risk of illness orT physical injury" to the
person taken instead of "a risk that the person's safety will be
endangered or that his health will be materially impaired". He thought
the new langusge was clearer and recogrizes that there is some risk
in glmost sny situation and therefore requires & "aubstantial" risk.
He nobted, also, that the section could involwve a rdative; it would
spply to any class of defendant. 1t is anbicipated that the section
Would be classed as a felony offense, slthough it would be a lesser
degree feleny than would kidnapping.

Senator Burns moved the adoption of section $. The motion
carried unanimonsly; Representative Haas not present.

Opticnal Bection 6. CoercioN.

Me. Paillette advised that there were two other optional sections
which the subcommittee Teferred to the Commission since the Copmi ssion
1ot considered kidnspping. CThese are: Section 6, Coercion and
fSection 7, Ceerclion; defense.

Mr. Paillette explained that originally the draft on hssault
end Related Offenses contained a section on Coercion. fhe subcommities
{No. 2) decided to delete the sections on coercion from the ALssaunlt
Draft. It subsequently decided that the Ceercion Sectiong should not
be buried without Commissicn consideration and it was felt Tthat for
purposes of placement in the code, they could fit just as well with
Kidnapping and Related Offenses as they did with Assault. 4t first
it was thought the conduct proscribed by the coercion sections was
coveraed elsewhere but this might not necessarily be the case. The
Theft Drafi, for example, contains a section on Theft by Extortion,
which partly supplants the present extortion law, bub Theft by Extortic
requires the cbtaining of properfty by this conduct. If an attempt
were made to obkain property, then the conduct would be covered by an
Attempt %o Obtain Property by Extortion. There was concern, however,
about the problem arising where the actor compels snother to engage
in conduct that he has a right not to engasge in whers the actor has
no motive Lo obtdin propexrty.

Senator Burns thought the svbrcommittee discussion regarding
thig section might provide helpful information to the Commission
members end read from the minutes of subcommittee No. 2, February 20,

1969, pp. 25~27.

Mr. Paillette rTecalled that subcommitbee No. 2 also discussed
this on April 24, 1969, and at that time it was felt that a "hole
might be left in the code if a separate sectlon on coercion wers not
provided.
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(Cheirman Yturri left mesting.)

Mr. Paillette explained that the present statute is a tHwo-
pronged thing--it requires coerclon vith sn intent to obtain property
or pecuniary benefit or to compel the person to do something against
his will. Part of this atatute is picked up by Theft by Extortion
Tt the other means of commithing this crime is not covered.

Mr. Paillette advised that the MPC has a section on Coercion,
§212.5; New York hes Coercion in the first degree and in the second
degree; Lllinois has a crime called Intimidation. {He understood
the Tllincis statube is presently before the Supreme Court.) All of
these codes are framed in terms of either an intent %o force scomeone
to do something against his will or the act of compelling or inducing
& person to perform ageinst his will.

Mr. Paillette explained that subsections (1) through
(9) of section & are the same as the acts prokivited under Theflt by
Extortion, the only difference is in the lead paragraph where there
ig no element of obtaining property.

( Chairmen Yturri now present.)

Senator Burns =zdvised that he originally was of the apinicn
that it was dangercus to employ the seme language as used in Theft
vy Extorbtion, in the particulars, ~.but he was not now sco sure. IHe
cbserved that the dreft uses the same defense as the IPC does {see
Optional Section 7). '

Mr. Paillette esgreed, adding that the same defense wes used in
the Theft Draft, also.

Mr. Chandler moved the spproval of section 6 and the motion
carried uynanimously, Representative Haas not present.

(Senstor Burns left meeting.)

Optional Section 7. Coercion; defense.

Chairman Yturri understood that this section is similar o that
in Theft.

Mr. Paillette agreed that it was the same defense.
Mr. Chandler moved the spproval of section 7.

ﬁépfesentative Frost questioned the reason for the lan

E age
", ..his smole purpose was to compel or induce the victim to %:kg
reagsonable action %o make good the wrong which was the asubject of

the threatened charge" conbtained in section H ;.
like the condonation of a criminal offens:. /- ¢ Thought 1% looked
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Mp., Paillette referred to the draft commentary on page 12 which
set put the exsmple of this defense where the defendent was accused
of coercion for having compelled & youth, under threat of charging
him with criminal mischief, to paingdefendant's Tence which the youth
had marked up .in an act.of vandalism.

Chairmen Yturri observed that the MPC uses the language
n,, . making good a wrong done.s..’ s

Profescor Flatt again raised the issue of the use of the word
"reasonably”. He felt a crime of negligence would be commnitted with
respect o the element of "enowing or having reason to now" and
he thousht this contrary to the basic policy on culpability. He was
of the opinion that section 7 raised the pame issue by stating "...that
the defendant reasonsbly believed....” 1% was Professor Platt's
contention (and he thought the clearly stated infention of the MPC}
not to impose criminal liability, except in the rarest instance, based
on negligence. If a defense ig created that is of no use toa "o -7
defendant Dy gajng he should have ¥nown but 4id not in fact know
gomething, then the c¢rime of negligence is being ingerted; some problem
with mens rea are being inserted in the code that have not previcusly
been inserted. Professor Flatt pointed ocut that the MPC definition
of Criminal Coercion does nob use the lenguage "reasonably believed";
it simply says "the actor believed...", which is all the difference
in the world in respect to culpability. If the defendsnt believes,
honestly, he said, that he has a defense, whether or not i¥ ig reason—
gble, he cught Lo have & successiul defense if the jury believes him.

Mr. Chandler wondered if Professor Piatt's emenduent were to be
adopted if it would necessitate going back to change the Theft Draft.
{Tape 2 Wegins here)

Profeagor Plabt thought this involved a basic policy decision——
should the revisioniste inject negligence into erims; where should
negligence be injected; where should it be said that a mam can
negligently be guilty of a opime. The only place the PG says this
is possible is in respect to the public welfare offenses and the
homicide offense, such as the negligent operation of an automobile.
Tt ig a rarity in the MPC and Professor Piatt thought justifiably s03
if the mens rea means anything then the code should relate to the
person before The bar of justice to Lind out whab was in his mind,
ot what should have been in his mind. The jury will determine
whether or not they believe the defendant; this is the safely measure.

Representative Frost thought this policy went too far for even
his "defense oriented" tendencies. .

(Senator Burns now present. )

¥Mr. Pailletbe acked if there was not a Aistinetion between draft-
ing a statement of a crime which says a person i guilty of the orime
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1f he negligently does an act ard stebing that the defendant is
going to be allowed a defense to a charge but only if it is s
reasonable defense,

Professor Platt replisd that there might be a distinetion but
the end result is the same. If a man is given a defense and the
defense iz not what he believed, not what was in his own mind,
then he is being convicted on something less than mens Iea.

Mr. Enight thought that what the draft was trying to do was to
place upon the individual some responsibility for not only what he
knowse but for what he should lmow. He camnot go out and do anything
by just cleosing hig mind and ears--he must act in a reasonsble manmer.

Professor Platt thought the "reasonable man" standard would
come in in regard to what the jury, as reasonsble people faced with
the facts would belisve about the defendant's particular defense;
it ie not a stendard expressed in a statute.

Mr. Enight thought the jury would do all right but his concern
with the criminal statubes was with what a judge would do with a
motion for judegment of acquittal. If the langusge read "kuew" rather
than "had good reason”, in order to get past the judgment for
acquittal stage, it will De mnecessary %o have some evidence that the
defendant "}mew". It is possible to get past the judgment for acquitt
stage under a "had good reason to know" basis dy having sufficient
circumstances so that the judge will say the person had good reason
%0 believe gomething and then the jury can determine what they think
ig right under the circumstances.

Mr. Palllette referred to the MPU sesction on Ignorance or
Mistake (§2.04) and noted that one of the defenses set out is when the
defendant "actﬁ in reasonable reliance upon an official statement
of the law....

Professor Platt thought the cases coming under a mistake as to
law were significantly different. He noted that this is one of the
very few places the MPC ingerts the word "reasonable" hecause it
is such a very unusual kind of a defense--if means the defendsnt is
ignorant of the prinked statute.

Chairman Yturri called for a decision on this policy questicn—-or
the gquestion of deleting the word "reasonzbly" appearing in section 7,
coercion; defense, The motion to delete the term fajiled unamimeously,
Representafive Haas not present.

Mr. Chandler's nmotion to approve section 7 carried unanimously,
Representative Hazs= not present.

Senator Burns moved the adoption of the Eidnapping Article as a
wheole. The mofion was sdopted unanimously, Representative Haas not
present,
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Forgery and Related Offenses; Amendments to P.D, No, 2 (45 proposed
_ by Commission 2/22/69),

Mr. Paillette ' noted that P.D. No. 2 wenk back to subcommittee
mainly for the purposes of checking out the draft since nothing appears
in the amendmentz that was not recommended by the full Commission at
its mesting on February 22, 196%.

Zection 5. Forgery in the first degree.

Mr. Paillette advised that what had appeared as sub (5) in
P.D. No. 2 had been deleted by the amendments: "(5) A written in-
strument officially issued or created by a public office, public
servant or government agency.'

Mr. Enight asked why it was thought desirable to remove this sub-
section.

Mr. Paillethe recalled that the example discussed by the
Commission was that of a press release cited by Senator Lent. While
the release might be officially issued, he did not feel it should
amount to forgery. Mr. Pailletie referred the members to the Commissic
minutes of February 22, 1969, pp. 11-13, observing that there had also
been discussion in regard to forged prescriptions. IHe advised the
members that he had sent an inguiry to the Cregon Medical Asscciation
and the Pharmaceuitical Association asking whether or not they felt
there was a need in the forgery draft for specific coverage of pre-
seriptions not related to dangercus drugs or narcotics. QCopiss of
the statutes covering forged prescriptions from New York and Michigan
were sent to the Associastions for review, also. No reply has heen
received from either orgenization so that thelr views are not known.
The subcommittee felt that since there was no specific request to
include forged prescripbtions in the statute, that it would be covered
auyway, but it would not be forgery in the first degree.

Segction 4, Criminal posseasion of a forged inst t i
peo o £ TUmeEnt in the second

Jection S. Criminal possession of ) ) i
dcgree., P a forged instrument in the first

Bection 6. Criminal possession of a forgery device.

Bections 4, 5 and 6 were deleted from P.D. No. 2 and this action
was bgﬁe&‘upon.Pr?fessar Platt's suggestion that they were mot neces—
sary in view of his draft on Inchoate Crimes. The conduct oovered
by the sections was preparatory for the commizaion of snother crine.

Senator Burng asked if +this action was not taken prior to the
submlsgion of the Inghoate Crimeg Article to the subcoﬁmittEE; Ee
Esgeg if the subcomglttea had approved the Article and if its zchion

A een commensurate with what had been expected so thet it would
the conduct that had been set out in sectigﬁs 4 through 6. o
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Mr, Paillette advised that the subcommittee has not yebt approved
the draft because it has not yet considered all of the sections.

Professor Platt zdded that there were still four secticns to be
eonsidered and while there had been no spproval as yet, there had been
no disagreement as to the fact that the Inchoate Crimes Article was
the proper place for the placement of this type of erime. One other
question, thab in respect to possession of instruments, deadly wesapons,
burglar's tools, has not been discussed by the subcommittee.

Senator Burns assumed there would be some dialogue about the
statute already passed by subcommittee No. 1 which had to do with
the possession of stolen property.

Professor Platt agreed—-on the policy question of whether there
should be just one possession section contained in Inchoate Crimes
g8 possession is an incheste cerime. That is, should "posseassion” be
treated generally in the general definition of terms in the Inchoate
Crimes Drafi or should it remain throughout the code in separate
seckions in regard to completed, specific crimes.

Senator Burns understood that it had been agreed that in respect
to sections 4 through 6, Forgery and Related Offenses, P.D. Ko. 2,
it shauld be treated generally in the Inchoate Crimes section but that
it previously had been decided that "possession of stolen property”
should be a separate crime.

Professor Platt recalled that the decision regarding possession
of stolen property had been made before there was auy consideration
of the Inchoate Article. It may be that the Commisslion will went to
back vp and reconsider this or they may just want to leave it as 1t
is. The subcommittee, he said, has not yet arrived at any conclusion
on this and he would hope that when it deoes that it will make a
recommendation to the full Commission in this regard.

Section 7. Criminal simulation.

Mr. Paillette explained that the deletion of sections 4-6 neces-
sitated the repumbering of the remaining sections in the draft and
this section is now renumbered as "Secticn 4",

Section 8. Fraudulently obtaining a signature.

Mr. Peillette stated that Section 8 is renumbered as Section 5
and is smended. The smendment was voted upon and approved by the
Commission because it was felt the preovious language was awkward.
Bection 9. Unlawfully using slugs.

Hection 10. Frauvdulent use of a eredit card,

Mpr, Paillette adviged that these bwo sections are renumbered as
Section & end Seschbion 7.
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Section 11. HNegotiating a worthless negotiable instrument.

Mr, Paillette noted that this section ig renumbered as"Section 8"
and is amended. This section contains the biggestchange in the previour
draft.

Mr. Paillette pointed out that the title o the section had been
changed to read "Negotiating a bad check" and that the language
fnegotiable instrument" had been deleted and the words "check or
similar sight order” imserted in their place., There is no change in
the criminal knowledge-~"knowing that it will not be honored by the
drawee." The prima facle provisions with respesct to presentation
of the check and to the time in which the drawer canm make good the
check (for the purposes of raising the prima facie evidence that he
¥new it would not be honored) are basically the same. The refersnces
to the Uniform Commercial Code definitions have beesn deleted by
the amendments.

Mr. Chandler referred to Section 8 sub {(2) on page 2 of the
amendments . and understood from this language that if he postdated
some checks and they were sccepted he could not be prosecuted even
though - they were bad checks because they had been postdated.

Mr, Paillette explained that if the check were postdabed it would
prevent the prosecubtion from having a prima facle case.

Mr. Clark asked how much consideration had been given to not even
heving this conduct as a crime.

Mr. Paillette replied that it had heen discussed at length.

Mr. Chandler added that he felt most Commission members would
have felt very comfortable ghout leaving the whole preblem of bad
checks out of the criminal code ewcept that it was felt there would
be so much conbroversy raised when the code appeared before the
Legiglature that it might never get through.

Mr. Enight thought there would be great objection from commereial
operations, banks, etc., because they want checks to be treabed,
basically, as money, and if the proscriptions were removed from the
eriminal statutes, there wounld be problems as far as checks not being
cashed, etc.

Professor Flatt referred to U. B. v, Leary case and fo the
extensive discuasion on "presumption” in the Supreme Court opinion
which he felt had ramifications in any modern criminal law code.
The Court, he ssid, takes a very jaundiced view of presumptions of
any sort although he thought that set out in section 8 would be all
right under the Leary case as the genersl rule was that the fact
presumed has to bBe very reasonably comnected with the fact proved.
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The Commission should be aware of the Court view, however, whenever
the propesed statutes "presums" something,

Mr. Paillette recalled that the guestion of prima facie provisions
had been discussed at the last Commission meeting and he Thought 1t
had been the Commission's feeling all along that they should tread
very lightly in the area of creating prima facie evidence of gunilt
or guilty knowledge. He thought that every place whers prima facle
evidence hag been considered i1t has been watered down from existing
law. For example, on the question of Theft of Bervices, the prima
facie provisgions under the existing Defrauding an Innkeeper stabute
have been practically eliminated except in the case where thers is
absconding.

Mr, Clark wondered if leaving scmething like section 8 in the
criminal code was not shirking the Commission's responsibilily te be
somewhat forward locking. He thought the greatest copportunity to
leave somethng cout of the Criminal Code would be that of the Commisaion
not that of the Oregon Legislature at some future time. If it waes
the general concensus of the Commission that this section 4id nod
really belong in the Criminal Code but that it was just expedient to
pug it in, he wordered if perhaps the wrong decision was rot being
nade.

Chairman Yburri thought the draft spproach was the best one %o
take since not everyone was in favor of taking out the bad check
provisions.

Mr. Enight did not think the provieions could be removed from
the criminal code and Senabor Burns voiced the opinion that the pro-
fegsional, hard-cors check burglasr whoe nepotiates 1mad checks for a
living is deserving of incarceration to the fullest degree.

Mr. Paillette advised that the MPC points out, and sme of The
other states have adopted this, too, that any special statube on bad
checks could probably be eliminabted by having the conduct covered
Yy Theft by Deception. The MPC points cut that there is the advanbtage
¢f not having to prove that any property was obtalned by the use of
the check and also the prima facle evidence provisions cen be in it.

. Benator Burms stated that he planned to move the adoption of the
amendments Yo P.D. No. 2 because the Commission went over the draft
extensively and the smendments =zre the spzeific directives made by
the Commission when it sent the draft back for revision, but he
wondered, from a drafi{ing standpoint, if there was not some rather
poor drafting in subssction (2) of section 8. He referred to the
language, "For purpcoses of this section, as well a= in any prosecution
for theft commitied by meens of a bad check..." and wondered,from a
structural stanﬁpoint% if this prime facie provision was to apply
to all such "purposes®, if it should be tucked awsy in subsection (2)
of a section dealing only with negotiating s bad check. He adviszed,
also, that he had checked through the aspproved draft on Theft and
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noted that there waz no crime called "Theft committed by means of
a8 bad check" and the draft now being considered by the Commission
is entitled "Foregery and Relsted Offenses”, not "Theft Committed
by & Bad Check". He felt, therefore, that the draft was employing
a new term that could be confuslng

Cheirman Yturri asked the derivation of the language, "For the
purpcoses of this section, as well as in any'prosecutlon for theft
commmitted by means of a bad check!, containad in sub (2) of section B.

Mr. Paillette sald the language came from the MPC and gquoted
MPC Section 224.5.

Chairman Yturri asked if the Theft Draft had provisions for a
crime entitled "Theft by means of a bad check”.

Mr. Paillette sald no--there was "Theft by Deception.

Senator Burns suggested using the language, "For purposes of
this section, as well as in any prosecution for forgery and related
cifenses...."

Mr, Paillette objected to this language noting that the only
place under Forgery and Related Offences that this wonld come into
play is in the section with respect to negotiating a bad checl.

Senator Burns then suggested using the wording, "For the purposes
of this sedion," snd deleting the langusaece, "as well as in any
prosecution for theft committed by mesns of a bail check,sawa”

Mr. Paillette did not think this suggestion should be adopted
because it would be desired that the same prima facle provisions
apply if it was decided o prosecute the defendant for theft by
deception by means of a bad check.

Senator Burns 4id not think the prosecutor should be given the
discretion to prosecute under the draft sectlon or under the Thefy
section for the same conduct.

Mr. Enight thought the separate section on negotiating a bad
check was %o cover cerbain types of situatlons where the actor wrifes
a bad check that would not come within Theft by Deception because
property is not obtained.

Mr. Paillette did net think Sensbor Burns' objection that the
district attorney is given too much discrebion was well taken because
section B is intended %o be a misdemeancr section.

Chairman ¥turri agreed with this but did feel that the same
language used in the section should be in Theft by Decepiion.



Page 24
Criminal Law Revision Commission
Minutes, June 17, 1969

Senator Burns moved the deletion of the language, "as well as in
any prosecution for theft committed by means of a bad check”, contaned
in sub {2) of amended section & with the notabtion that it be added
in the appropriate place in the Tentabive Draft on Theft which has
already been approved and that the Tentative Draft be brought back
£0 the next Commission or subcommittee meeting for consideration.

Senator Burns stated that the amended section 8 (2) would read:
"Por purposes of this section, unless the check or order is post-dabted
it is prima fTacie evidence...."

Senator Burns' mobion carried unanimously, Representative Haas
not present.

Sepator Durns moved the adoption of the amendments te P.D. No. 2,
Forgery and Related Offenses, as amended by Commission actlom. The
motion carried unanimously, Representative Haas not present.

Purposes; Principles of Construction; P.D. No. 1; July 1968,
Section 2., Purposes: principles of construction.

Chairmen Yhurri scked if Judge Burns had approved of P.D. No. 1
on Principles of Comstruction in subcommittee and Mr. Paillette
sdvised that he had.

Mr, Paillette explained that the draft sets out the objectives
of the revised code and is very similar to the statement of principles
set out in the MPC. Professor Arthur's commentary noted that the
section is based on the Michigean Revised Criminal Code, the Wew York
Penal Law, the Illinois Criminal Code, on Article I, section 15, of
the Oregon Constitution and on ORS 161.050 and also on the Model Penal
Code, 81.02.

The draft includes deterrence and protection of the public; these
statements eppear in the New York and IMichigan statutes but do noj
appear in the MPC or the Illinois sbatute.

Replying to a question, Mr. Paillette advised that the draft
began with Section 2 because the draft is a part of a general Artiele
on Preliminery Provisions and will appear as Section 2 in that Article
Section 1 is rezerved, at this stage, for a short title.

Mr. Paillette Tead the general purposes set out in subsections (a)
through (g) of section 2 and mentioned that while the sectlon was
approved in subcommittee, the statement had been made that perhraps
aub {(e) should be moved up to sub (a}, with the subseguent sub-
paragraphs redesignated.

Mr. Clark asked the mneaning of subsection (2).
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Mr. Paillette replied that it meant that the courts in debermining
the intent of the statube will not spply the common Jaw rule which
was that a statute in derogation of the common law shall be sbtrictly
consbrued, A penal statute is not to be strictly comstrued but
is to be construed, as near as the court can debermine, to prohibit
the type of conduct that the legilature is trying to prohibit. He
noted that the present statute, ORS 161.050, has very similar language:

"Phe rile of the common law that penal statubes are to he
strietly construed has no application to the criminal and
crimingl procedure statutes of this state.”

My, Paillette nobed that Professor Arthur in his commentary
points out that: P"While some courts have in effect closed their
eves to statutes abolishing the common law rule of strict construc—
tion, the Oregon Supreme Court has given the statubte a liberal rather
than a narrvew construction. It is not intended that the draft should
make any chenge in that regard.”

Chairmen Yturri noted that the language was in sssence that
contained in the other new codes; he could nobt see how anyone could
find too much %o object to in the drafb.

Mr. Enight moved to amend subsection (1) of the draft by moving
sub (&) up to sub (a), then redesignating the present sub (a) as
(t), the present sub {b) as (¢}, ebec., in the present order. The
motion carried unanimously, Representative Haas not present.

Senator Burns moved the adoption of the enbire draft as amended.
The motion carried unamimously, Representative Haas not present.

Genersl Definitions: P.D. No. 2.

Mr. Paillette explained that the purpose was to include in the
terms defined all those the subcommittee felt should be defined for
general application throughout the revision. Up to now certain
assumptions have been made in line with general Commigegion policy and
with respect to definition of terms the draftsman had fellowed, if
not the exact language, at least the thrust of the definitions of
the Model Penal Code., 1+ is reslized that it may be necessary to
amend the 1ist of general definitions and add to i% before the reviaio:l
project iz completed.

Mr. Paillette nobted that the definition of "person" contained
in subsection (1) is similar to existing law, ORS 161.010 (11), which,
in effect, includes corporations, partnerships and other entities
within the definibtion of "person'.

Mr. Clark recalled that the coercion statute referred to a "perso
and ssked if this stabubte would apply to a corporatiod.
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Mr. Chandler understood that it would although he did not think
that the definition of "person" meant that the sanctions would spply
to a corporation in every place. In some cases the conduet could only
apply to humsn beings and in other eases it could enly appiy o
COrporatlons.

~ Mr. Pailliette agreed adding that the draft would allow the
legiglature and the courts to loock at each case and each gtatute on
its individual meriis. Tt was felt That the adoption of such a
definition would avoid the necessity, each time a draft is drawn, of
sbating that the provisions of the statute apply to a person, firm
or corporabion.

Senator Burns felt the definition improved on the present
defipition of "person". He recalled that some of the draft definitiont
such as "deadly physical fomce™, "deadly weapon" and "dangeTous
weapon" have already been discussed in Commission meetings as they
relete to robbery and burglary and other substantive crimes and he
felt that in sdopting the General Definitions draft the subcommittee
was guided, in large part, by these discussions in the full Commission.

Mr, Knight asked the derivation of the word Hprotracted” and
Representative Frost advised that it had been used in the MPC.

Senator Burns moved the adoption of Section 3, Gemeral Definition:
The mobtion carried upanimously, Representative Haas nob present.

General Principles of Oriminal Idability, Culpabilitys P.D. No. &.
Section 1. Culpability: definiticns.

Mr, Paillette stabed that the Culpability Draft tries to do what
the Commission stetes is its intent in the draft on Principles and
Purposes: "To define the act...and the accompanying mental state...
and limit the condemnation of conduct...when 1t ig without fault.™
The proposed draft attempts to define the culpable mental states of
“intentionally™, "knowingly", "recklessly" or Neriminal negligence".
The use of "eriminal negligence" has been limited so that 1% will
not generally apply; in fact, it is specifically said that it will
not apply unless it clearly appears by the wording of the sbatute
defining the crime. Thiz does not depart from the MPC, he said,
for theymovide for "criminal negligence”.

Professor Platt agreed that there was a definite need for a
definition of "criminal negligence" in the code.

Mr. Paillette sdvised that the real substance of the draft is
contained in subsections (7) through (10). The terms defined have
bheen used up to now in the drafts with the assumption that they would
heve certain mesnings. The proposed draft now dates what those
mesnings are.
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Mr. Paillebte advised that the MPC uses the word "purposely"
in place of the term "intentionally" and the draft follows the New York
proposal in this respect.

Chairman Yturri referred to the definition of the term "omissicon”
and asked if the other codes limit this to "a failure to perform an
act the performance of which is required by law". He asked if sonme
codes did not state it as "where one hass a duty to perform" and if
there were not crimes in statutes the Commission has adopted which
relate to the "duty to perform' rather than a requizrement by law to
performn,

Mr. Chandler observed that this subject had been discussed in
hir last subcommities meeting and he had felt There should be a pro-
vigion of this type if there was not already one. The subcommittes
had felt, however, that the duties the citizen is expected to per—
form should be spelled out because 1f they are nobt it would give a
judge, a district atborney, etc., the discretion to deecide what they
2rge

Mr. Paillette quoted from the MPC, §2.01 (3): "DLiability for
the commission of an offense may not be based on an omizsion
wsaccompanied by action unless: (a) the onission is expressly
made sufficlent by the law defining the offense; or (k) a duby to
perform the omitted act is otherwise impesed by law."

Chairmsn Yturri asked if this was not broader than the draft
definition. He wondered if there might be a crime where there is 1o
requirement by law that a certain act be performed bub where there may
be a reguirement or provision in the statute that is something short
of a reguirement that it be performed. He asked the reason the MPC
included sub (a) in its definition.

Mr. Paillette thought that what the MPC said was if the penal
statute ibself states that sn omission or z failure to act constitutes
a crime, criminel lighbility will attach; otherwise, it will not. In
other words, it would be on a statute by statute bazls, vnless some-
place else in the law, oubside of the penal code, a duty is imposed
upen a person Ho act.

Chairman Yturri understood, then, that 1f elsewhere a dufy is
imposed, then it constitubtes a requirement by law =and so would be
included by the draft definition.

Mr. Paillette agreed, noting that the MPC approached it from the
other direction. The proposed draft definition states what an :
"omigsion” means and the MPC states that there is not to be eriminal
1isbility for an omission unleas one of the two elements listed in
the MPC definition exists--it isg specifically provided for in the penal
statube or there is a duty of performance otherwise imposed. He
advised that the IMPC placed "omisgion” in their Culpsbility Section
but the term itself is not defined in that section.
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Professor Platt c¢ited a case vhere a mother allows her children
to sbarve Ho death in an sttic. It is am aot . of omission. She is
charged with manslaughter and it is decided that she can be charged
with manslaughter because the mother is under a legal duby of support
snd therefore a legal dubty is imposed upon her uwhich she omitbted o
do. The difficult area, he conbtinued, is depicted by the case whers
& men takes his mistress for the weekend to a hobel and allows her
to die hecause she is & dizbetic snd he does nothing o help her.

The question is what kind of a duty the man is under——sa legal or moral
one cnly. The cases, he sald, are rather split on fthose kind of
cases when one comes up. He understood that the draft definition
would go along the line of a legal duty. '

Mr. Chandler moved the adoption of the Article, CGeneral Frineiples
of Criminal Liahility, Cuolpability.

Professor Platt recalled that P.D. No. 3, Culpability, had cone
tained a section 5 which dealt with Ignerance or Mistake. He noted
that the present draft commentary stated: "The MPC, New York Revised
Penal Tew, Michigen Revised Criminel Code and the California draft
contain sections relating to ilgnorence or mistake of fact or law as
s defense. P.D. Ho. 3 included a similar zection. The subcommities,
while not disagreeing with the legal propesition behind such a
section, was of the opinion that a specific statute was probably
unnecessary in view of the broad culpability Eéovisions already
formulated by the draft. 4 factnal mistake that supports a defense
of jusHification will be covered by a separate Article." Professor
Platt observed that, omitted, them, by choice of the CGommissicn, this
is an area that by specific declision is being left to the courts.

He thought this an area where the courts will have to legislate
and he could see po reason for not adopting the minimal provisions
of MP(O §2.04 on which he thought all could pretty well agree.

Professor Platt stated that he also wanted to insert, by
reference, his earlier remarks with respect to defenses based on
"reasohsble belief" as conbrasted to "pure belisf® or "honest belief",
He still objected to thisz even though the Commission decided other-
wise ¢arlier,

Mr. Paillette replied that with respect to the section o¢n
Ignorance or Mistake, he agreed with Professor Platt. He had drafted
the seebion in the earlier draft because he thought there was a need
for it in the code.

The Commission recessed at %:30 p.m., reconvening at 4:05 p.i.

Attorney General Johnson now present.

Professor Platt sumparized his concern about whether the Code
should conbain z sectiorn defining mistake as to a mabber of faet or
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law. The subcommittee chose not to have such a section and he raised
the issue that he thought the code ought to have such a section, at
least in the areas where there is pretty cbvious agreement,

Mr, Paillette read Section 5, Ignorance or Misbtake, as it had
appeared in P.D. No. 3, Culpability, p. &.

Eengtor Burns rgcalleﬂ the subcommittes had deleted the section
becauze it was felt it should noet be tied down in the statube and it
would be a defense anyway if the defendsnt could show it.

Professor Flatt noted that the section had not contained a lot
of the material contained in MPC §2.04, that relating to the official
advice of an attormey general, district attorney, sdwinistrative
agency or & statute theat has been declared unconstitutional, ete.

Mr. Tenzer noted there were two separate problems-—mistake as
to fact and mistake as to law. He was surprised, he said, that they
were dealt with together.

Professor Platt thought it was a matter of allowing the courts
of Oregon to make the law rather than the legislature and, generally
speaking, this has not previocusly been Commission policy.

Senator Burns wondered if there is a defense 1if it does not turn
on a case by case situation and so should not properly be left to
judicial construction or interpretation or a fact finding process by
the trier of fackt. He thought this had been done time and again,
in determining what is a "protracted period"”, for example. He asked
for the question on Mr, Chandler's motion %o approve gection 1,
culpability, definitions.

Professor Flatt advised that there is a situstion on which there
is a lot of case law throughoubt tieeountry (although he did not know
that there was case law in Oregon on it) and this has te do with
the c¢rime of bigamy. Where the bigamist pariner through reliance
on & divorce court order marries again, it has frequently been held
that there is sbsolubte liability on the bigamigt; the excuse of migtak
as to fact or the law in this case, based on a judge's opinion, does
rot excuse in a prosecution of bigamy. The minerity view is that
this is ridiculous and that an indiwvidual ought to be able To rely
on the opinion of a judge. There is substantial authority however,
which might lead an Oregon court to hold that an individual cannot
rely on & judge in Reno to say that he has a divorce when the in-
dividual ryeturns te Oregon and remarries.

Mr. Tanzer thought this kind of thing should be taken care of in
the definition of a bigamy cffense.

Professor Platt wondered if this was not a problem with all
offenses which shuuld be dealt with in respect to the whole code
rather then with one particular crime.
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Mpr. Paillette noted that the resl area of discussion with the
problem comes with respect to ignorance or mistake as b0 law; not so
mich so with mistake as to fact because here the defendant would
probebly not have the culpability required or would have the defense
of justification.

Frofessor Platht agreed it would occcur in bigamy or in the
particular, odd crimes where the law has traditionally been That
mistake of any sort is not extenuating.

Mr. Paillette advised that no Oregon cases were found where
this defense was atbempted, bigamy cases or others. The IMPC commentary
with respect to the question of reliance upon an official statement
of the law, relence on an invalid or repealed sbabute, or an adminis-
trative order shates: "There is some statubtory and decisional support
for such defenses though the principles have not been generalized to
the extent presented here and there is, of course, much contrary
authority on the guestion.” He observed that on the guestion of
reasonable reliance on the law, the California commentatorg have nob
vet decided on this and some feel that in this area, this is the one
area where there is more of a chance of a spurious defense being raised

Professor Platt pointed out that this is one of The very rare
occasions in the MPC where the evidence must be proved by the defendant
by = preponderance.

Mr. Chandler's motion to aspprove section 1, Culpability, P.D. No.4
carried unsnimously, Representative Haas not pregent.

Section 2. General reguirements of culpability,

Mr. Paillette explained that sub (1) sets out the minimal require-
ments for criminal lisbility and sub (2) provides that "a person is
not guilty of a crime unless he acts with a culpeble mental state
with respect to each material element of the crime that necessarily
requires a eculpable mental state.” Subsection (3) provides for the
strict lizability type of situation if it is a violafion rather than
a crime, unless the statubte specifically so designates or the statute
defining the crime clearly indicates a legislabtive intent to dispense
with culpability requirements.

My, Paillette advised that the subcommittee did not feel 1t
wanted to go so far as to state that there would not be any strict
1isbility defenses. He pointed out that there were a number of
aprgunents in favor of eliminating entirely from the penal code any
gtrict liability crimes. He thought it was a very important Commissior
policy decision to decide whether to have limited criminal liability
without culpable mental state or whethsr to provide that a erime camme’
be committed under any circumstances unless there is one of the culpab-
mental states set out in the draft--intentionally, knowingly, reckless]
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or with eriminal negligence., The draft, he advised, takez a
middle of the road approach, stating that in some instances there
may be statutes that provide for strict liability.

IMr, Lanzer asked what these would be.

Mr. Paillette replied that mll or a good part of the regulatory
gbatutes do not require a culpable mental stats.

Professor Platt added that they may impose a loss of liberbty for
up to six months,

Chairman Yturri remarked that it was not possible to foresee
what the legislature may want to do but that the deor should be left
open to what evelves eventually, as to the strict liability erime.

Professor Platt noted thabt the MPC provides that where statutes
outside the code (the regulatory statutes, in other words) provide
for imprisonment, the state may exact that sanction but only if it
proves, at least minimally, that there is negligence, even though
the statute does not require it. Otherwise, only a violation may
exist and enly a fine may be imposed. Professor Plabb thought thisg
made sense because there is a good deal of eriticism about sending
scmeone to jail for something for which he had absolutely no
criminal mens rea sbout.

Chairman Yturri asked if incorporating this MEC approach into
the Oregon code was considered at all.

Mir. Paillette replied that the MPC approach had been discussed
in subcommittee but the specific provision with respect that there
be no imprisomment for regulatory vielations unless there is s
minimal element of neglipgence was nob discussed.

Mr. Tenzer commented that there has been some recent casge law
where the courts have recognized that it is Just too harsh to impose
a criminal penailty in a situation where there is no actual negligence
on the part of the violator.

Chairman Yturri asked how these violations that are outside
of the code would he classified or categorized.

Professor Platt advised that if the Commission adapted a policy
similar to that of the MPC, as he had sketehily ontlined, for the
state, 1f a city hes a conflicting provision requiring imprisonment,
it would not be valid because = city cannot have a eriminal law that
is contrary or in conflict with the staote. BHe suggested the members
might find §2.05 (2) of the MPC helpful in this regard.

Chairman Yturri summarized@ by stating thss Professor FPlath wanted
%o go beyond the criminal code and have section 2 apply to all regula-
tions of agencies where imprisonment may be inflicted.
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Senator Burns said that he did not disagree with the suggestion.
One of the things he thought the Legislature must address itself to
is the bringing into some sort of reasonable conformity all the
variocus statubory penalties in all of the chapbers of the ORI, He
wondered, however, if what Professor Platt suggested was something
separate snd spart from that which was chargedthe Commissicn and some—
thing which should be handled as a separate thing,

Professor Platt 4id not think this was so at all; he felt it was
g vital issue and anytime there was a loss of liberty statube in-
volved, he felt it was a very crucial criminal law question. He nobed,
also, that where proof of negligence could not be proved, the state
could =till levy a Tine against a wviclabor.

Mr. Clark noved that the policy approach set ocut by Professor
Platt be adopted as the Commission policy. Chairman Yiturri noted
that emly 7 of 1% Commission members were present Lto vole on what
he considered s crucial policy gquestion. !Mr. Clark was willing to
put the guestion over mtil a more representative grovp was present.
Chairman Yturrd thought this was the thing toe do but noted that it
mast not be forgotten because he thought it important that the ]
Commission act on the policy. He asked that Mr., Faillette place fthis
on the agenda for the next Commission meeting,

Senator Burns asked Professor Plati if he contemplated that the
exact language contained in MPC 52.05 (2) be used.

Professor Flatt could see no reason why it should not be as he
saw no conflicts with what had already been approved by the Commission.

Mr. Johnson suggested that it could be stated more simply.

Senator Burns agreed that the issue should be carried over for
the next Commizzion meeting. He had ne personal objection to the
policy and the more he thought about it, the more he thought perhaps
the Commission should consider the problem.

Section %. Construebion of statutes with respect to culpability
reguiremnents.

Mr. Paillette explained that section 3 sets out the guidelines
for construing the stabute with respect to culpabllity.

Chairman Ytourri ssked if Mr. Paillette could recall any sub-
stantive provisions adopted by the Commission wherein the proposed
gtatute does nobt make clear the element of the crime to which the
culpable mental sbate applies.

Ir. Paillette could not think of any in the statutes drafted
up unbtil now.
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Professor Platt added that the section provisions were intended
o guard against bad draftsmanship,

Mr. Paillette noted that sub (2) also would take carve of an
omission in drafting in that if the statute does not prescribe a
culpable mental state, one is nounetheless reguired.

Mr. Paillette explained that sub {3) was a lesser—included type
of culpability and states that if the statube prescribse thsat a
person could commit a crime by acting with eriminal negligence, the
person can violate the statute by acting with a grester degres of
culpability——intentionally, knowingly or recklessly. The section
then states that if recklessness is a "culpable mental state, it is
also established that a person acts intenticnally or knowingly.,
When acting knowingly suifices to establich & culpable mental state,
it is also established if a person acts intentionslly." Sub (4)
provides that the defendant is nct required to know the conduct 18
an offense. IMr. Paillette noted that going back tco the subject of
"Mistake as to Law", it wonld really amount to s limited exception
to the draft statement.

Section 4, Intoxication.

Mr, Paillette advisged that this section is pretty much a re-—
statement of the existing law on intoxication.

Senator Burns was of the opinion that the draft was a little
more liberal.

Mr. Paillette pointed out that the MP'C goes much farther than
the draft intoxication provisions, The MPC uses the term "self-in-
duced intoxicabion" and defines this and uses the term "patholegical
intoxication” which gels to The gquestion of the chrenic drunk.

Professor Platt commented that the "pathological intoxdication®

concept has been adopbed by one of the Circuits just recently in
the Federal systen.

Mr. Paillette explained that P.D. Fo. 3, Culpability, had follow-
ed the MPC aspproach on intoxication snd that this was done becmuse
vhen subcommittes No. % had discussed the insanity defense, the
decigiocn had been that the section on intoxication should not be a
part of the Besponsibility Draft. In line with the direction of
subcommittee No. %, the intoxication section in P.D. Neo. % had follow-
ed the MPC and this was what was considered by subconmitbtee Mo. 1.
Subcommittee Wo. 1 felt it was desirsble to follow existing statute,

Senator Burns .moved the adopbion of sectien 2 ( subject bo
modification after the MPC approach as to proof of miwimm of
negligence before incarceraticn has been considered by the Commission
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at its next meeting), section 3 and section &. The motion carried
unanimously, Representative Haas and Mr. Emight not present.

General discussion of Commission policy regarding placement of

provisions relating to time limitetions, jurisdiction, place of -.*-
trial, efe.

Mr. Paillette advised that Article I of the lPC, beginning with
zection 1.06, Time Limitations, snd going through section 1.11,
Former Prosecution Before Court Lacking Jurisdiction or When Fraudu-
lently Procured by the Defendant, are sections the counterparts of
which now sppear as part of the Commission's Criminal Frocedures.
Mr. Paillethbe asked whether or not the Commission wished to Tollow
the MPC in this respect and in the substantive code include sectlons
that now appear as part of the Criminal Procedure Code or whether
the Commission wished to defer action in this area until it got to
procedure, The Commission, he said, might feel there are some
gections that should be dealt with now because in the absence of the
provisions between sections 1.06 and 1.11, the Preliminary Sections
under Article I would be drafted. He stated that he felt the
sections should be dealt with as part of the Procedural Code,

Chairman Yturri asked if items covered in MPC sections 1.06
through 1.11 would be considered first under procedure. Ir. Pailletle
replied that they corbainly could be. Chairman ¥furri acked if there
were any objections to pursuing this course and receiving none,
announced that this was what would be done.

Mr. Clark said that he would like in some way to obtain official
recognition for subcommittee Wo. 1 to look info the possibllity of
making it a dubty for citizens to come to the aid of persons in
immediate peril.

Mr. Tanzer thought that the mein resistance to this idea is
simply in the lawyer’s mind--thinking negatively about something
different.

Senabor Burns sdvised that this subject had been discussed a
number of Himes by subcommittee No. 1 and advised thaj Ir. Spanlding
Telt rather strongly that this should not be made a crime. Sepator
Burns posed a situation vhere he failed te notify someone of another
driver's speeding, erratic driving and a short time later comes upon
an accident caused by that driver. The driver is laber charged with
negligent homicide. Senator Burns agked if he would be liable to
prosecuticn for violating his duty to report the driver's conduct.

Mr. Tanzer thought there were two separate guestions--—one being
the failure to report the commission of a crime and the other belng
the failure to come o the assistance or to seek assistance for a
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person in danger. He thought the problem dealing with the furmish-
ing of witnesses o the state was the question apparently unot approved
by lMr. Epaulding. The second question, though, 15 essentially a
rescue situatlion.

Chairman YHturri asked Mr. Clarvk if he had in mind cases where
a request has been made for aid.

Mr. Clark cited three instances where people stood by and failed
to help someone in immediate peril: one where a child is floundering
in the water and no one atbtempts to aid; one where the mistress is
dying of a dishetie abtack and the man fails to call for help for
her; and one where a number of people watch a girl being repeatedly
attacked and stabbed without calling for help., He felt there should
be a statutoxy dubty for people to come to the aid of persons in
immediate peril. He said that the situabtion he was concerned with
was the one involving an immediate threat te someone’s life. The aid
required of the citizen would be that which could be expected of a
reascnable person under the circumsitances.

Senator Burns said that a criminal sanction would be imposed,
then, for a perscon'’s lack of judgment.

Chairman YHurri added thet z eriminal sanction would be imposed
where a person is frightened and unaware of what he should do or
where he is just ignorant. He felt that if this were to go back to
culpability, it would have to be broadened so that there would be
liability if the citizen was aware of what he should do.

Mr, Chandler said that the thing  that he was concerned sboutb
was the basic atbitude people have of not wanting to beccome invelved.
Replying o a gquestion by Mr. Johnson, Mr. Chandler said he did not
think having a statute would solve the problem but he thought it
would do some good to meke this conduct a crime,

Mp. Clark thought it would be a policy statement from the State
of Oregon that it expected citizens to do this.

Mr. Chandler agreed, adding that the citizen of the state has
an affirmative duty--if he wishes to enjoy the benefits of the state,
to assist and protect others.

Mr. Tanzer asked if there was a "Good Samaritan" statute and
Senator Burns replied that there was; it was passed in 1967.

Mr. Johnson was not sure that this type of anduct was not more
in the area of civil law rather than criminal law.

Senator Burns suggested that Mr, Paillette prepare a rough draft
t0 be pregsented to the Commission so that a consensus can be obtained
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as to whether subcommittee No., 1 should pursue it. It was agreed
that this would de the approach taken.

Mr. Chandler noted that the Commission had approximately 12-15
months to complete its work in order +o get it befors various groups
before it was considered by the Legislature. He suggested, therefore,
sebbing up two consecutive days each month for neetings, one day o
be devoted to subcommittee meetings and one day to be devobted to a
Commission meeting.

Chairman Yturri advised that he and Mr., Paillette had been dis-
cugsing this problem recently. He thought Mr. Chandler's idez a
good one and sald he would like to implement it as socon as possible,

Mr. Paillette advised that subcommittee No. 1 has & backlog of
drafts %o work on and the staff work is sboub three drafts shead of
subcomuittee No. 2, He advised that as far as the staff is con—
cerned, it could meet wuatever meeting schedule is desired. His only
concern was with the drafts being worked on by Professor Platt;
whether or not this would be a feasible meeting srrangement for sub-
comnittee Wo. 3. He noted that Professor Platf was not z full time
reporter and he would not want to impose an unconsciongble burden
cn him.

Professor Platt advised that the Responsibility Draft would be
ready for the Commission in another week. The Inchoate Crimes
Article ig awaiting subcommittee action,

Senator Burns advised that subcommittee No. 1, begimming in _
July, will mee®t every third Friday at 1:30 p.m. He suggested it might
be best, then, to have a Commission meeting on the next day, Saturdsy.

Chairmen Yturri sugpgested Mr. Paillette prepare a memorandum
advising all Commission members of the discussion and stating that
unless there is objection, henceforth the subcommittees will meet on
the third Friday of each month and the Commission will meet on the
next day, Saturday. The next meeting will be the 18th and 19th of
July.

The meeting wes adjourned at 5:05 p.m.
Respectfully submitted,

Mazdne Bartraff, {lerk
Criminal Law Revision Commission



