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OREGON CRIMINAL LAW REVISION {CMMISSION

First Meeting, August 24, 1967
Minutes.

Members of Oregon Criminal Law Revision Commission:

Sen%tor Anthony Yturri, Chairman, 101G SW Bth,
COntario 97914

Representative Dale M. Harlan, Vice Chairman, 11?1?
Linwood Avenue, Milwaukie 97222

The Honorable James M. Burns, Circuit Judge, Multnomah
County Courthouse, Portland 97204

Mr. Robert Chandler, Bend Bulletin, Bend 97701

Mr. Donald Clark, Portland State leleae, P. D. Box 751,
Portland 9?29?

Senator Géorge Elvers, 12345 Stanley Avenue, Milwaukie
97222

Representative Edward W. BElder, Murphy Road, Bend

Representative Carrol B. Howe, Route 2, Box 6978,
Klamath Falls 97601

Mr. Frank D. EKnight, District ﬂttorney, Benton County
Courthouse, Corvallis 97330

Senatox Thomas R. Mahoney, 510 Dregon Bank Bulldlng,
Portland 97204 -

Representative James Ak, Redden, 107 E Main Street,
Medford 97501 -

Mr. Bruce Spaulding, Standard Plaza Building, Portland

Mr. Robert Y. Thornton, Attorney General, Suvpreme Court
Building, Salem 97310

* k%

Present: Yturri, Chairman; Harlan, Vice Chairman:
: Burns, Chandler, Elder, Enight, Mahoney, Redden
and E. G. Foxley representing Thornton
Delayed: " Howe
Absent: Clark, Eivers and Spaulding

Witnesses: Robert Lundy, Legislative Counsel
Carl Francis, District Judge, MeMinnville; Chairman,
1261l Legislative Interim Committee on Criminal
. Law
William Beckett, Dlstrlct Judge, EugEnE

The meeting was called to order at 10:00 a.m. hy Senator
Yturxi, temporary chairman, in Room 309 Capitol Building,
Salem, Oregon.
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Criminal Law Revision Commission

Minutes, August 24, 1967

BElection of Officers

Senator Mahoney placed in nomination_thé name of Senator
Yturri as permanent Chairman of the Oregon Criminal Law
Revision Commission. Representative Redden moved that the

nominations be closed and the motion carried. By a roll call

vote, Senator Yturri was unanimously elected Chairman of the
Commission. Voting: Burns, Chandler, Elder, Harlan, Enight,
Mahoney, Redden, Foxley, br. Chairman. -

Representative Redden nominated Representative Harlan as
Vice Chairman of the Commission. Senator Mahoney moved the
nominations be closed and the motion carried. By a roll call
vote, Eepresentative Harlan was unanimously elected Vice
Chairman of the Commission with the same nine members woting,

Chairman Yturri inquired as to the necessity of electing
a Secretary to the Commission. Senator Mahoney moved that a
clerk be appointed by the Chairman teo perform cleriecal and
secretarial duties. Motion carried. '

Adoption of Rules

The following rules were provosed for adoption by the
Commission: )

(1) A quorwm shall consist of seven members except
that any four members may receive testimony upon
authorization of the Chairman or a majority of
the Commission. : :

(2} Matters before the Commission will be secheduled
by the Chairman and he may call and adjourn the
meetings.

(3) All motions for introduction of bills shall 'be by
roll call vote and require a majority of secven
members for recommendation.

(4} Rules may be changed by a majority vote of the
Commission,

(5) In all cases when the foregoing rules are
inapplicable, Mason's Manual of Legislative
Procaedure shall apply.

After a brief discussion, Representative Redden moved

.the adoption of the proposed rules and the motion carried
unanimously. - ' ’

Scope and Direction of Commission's Work

_ Chairman Yturri asked each member to express his opinion
as to the scope and type of study which the Commission should
undertake. The members were agreed there was an urgent need
for a complete substantive and procedural rewvision of the

[T E
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criminal code and suggestions for getting the project underway
included. study of the Model Penal Code and recently revised
criminal codes of other states in combination with testimony
from persons knowledgeable in relevant fields and from those
who had been or were now actively engaged in code revisions,
Representative Elder suggested the cause of crime might also
be explored.
> .

Chairman Yturri indicated he had received a letter from
Mr, Norman A. Stoll, Vice Chairman of the Law Improvement
Committee, cutlining some of his ideas on the criminal law

revision project. He read the following excerpt from the
letter:

"In general, I think there are three ingredients
_ g
for success:

"{l) The best possible staff:

"(2) An over-zll committee or commission that
" pays close attention to what's going on--
no matter how capable the staff--on the
premise that these are the people mainly
answerable to the legislature: and

"(3) Bome sort of arrangsment that maintains
a continuing liaison with every group
conceivably having a legitimate interest
in the outcome."

Chairman Yturri asked Legislative Counsel to procure
copies of the Model Penal Code for each member of the
Commission, copies of codes of cother states ‘and the August,
1967, issue of the American Bar Association Journal containing
a resume of Vermont's pretrial discovery procedures in criminal
litigation. He then distributed to each member a copy of the
1967 Report of the California Penal Code Revision Committes.

Chairman Yturri noted that under Chapter 573, Oregon
Laws 1967, the Commission was authorized to accept gifts and
grants and suggested the possibility be explored of cobtainineg
federal funds to aid in the study. Mr. Robert Lundy advised
that the Law Improvement Committee had investigated the
‘possibility of obtaining federal funds when they were discussing
a eriminal code revision and at that time federal legislation
did not appear to contemplate funds being available for law
revision as such. However, he sald, federal legislation was
ncw being considered which broadenad the purpose for which

the funds could be used so there was a likelihood that funds
would be available soon.
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Mr. Lundy, in response to a request by Chairman Yturri,
tad prepared a memorandum outlining the history of criminal
law revision in other states ang containing comments on
methodology. A copy of this memorandum is attached hereto
.as Appendix A. On page 2 his memorandum listed six states
where revisions were in progress. Since the preparation of
the memorandum, Mr. Lundy said he had discovered ten other
states in which there was some activity in eriminal law
revision: Arizona, Colorado, Connecticut, Hawaii, Iowa,
Louisiana, Missouri, Ohio, Texas and Utah. In addition he
Stated there were many projects on the federal level and a
few privately financed projects being undertaken by the
academic community at universities.

Mr. Lundy urged that basic research and gathering of
‘materials be emphasized at the outset of the project to
facilitaté the work and save time in the future. He called
attention to page 4 of his memorandum which 1listed various
types of work that might be done prior to actually beginning
revision of the statutes. )

Chairman Yturri requested Mr. Lundy, at the expense of
the Commission, to assemble research material and information,
including the Model Penal Code and codes of other states as
well as editorial comments contained in periodicals embodying
both procedural and substantive revision. Mr. Lundy agreed
to do so and also offered to prepare a bibliography of
relevant material,

Senator Mahoney suggested a start on statute revision
might be made by revising procedures relating to arrest and
bail to conform to recent cowrt decisions. Chairman Yturri
noted that the article in the Auqust, 1967, American Bar
Association Jovrnal indicated that Vermont's five vear
experience with their liberal discovery statute showed there
were fewer trials by reason of their pretrial discovery
procedures although these procedures were used in only about
20% of the cases. Judge Burns commented on the experience in
the U. 5, Attorney's office in Portland which, he said, was
one of the most forward in the nation in terns of making
disclosure to defendants, The U. S. Attorney had told him
that disclosure produced more gquilty pleas and in lengthy
cases substantially shortened the trials, Chairman Yiurri
asked the clerk to obtain copies of the American Bar Associa—
_Lien article on discovery procedurss as well as COpies OF
the deecision of Miranda vs. Arizona, 384 US 436, 1966, and
related decisions.

Judge Burns indicated he had scrutinized every criminal
case. tried in his court in the last year with respect to
whether or not the Miranda decision had made a significant
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difference and said he had yet to see a case in which that
decision had any meaningful effect on the outcome of the case
and added that the number of acquittals in his court had been
very low. He noted that he did not see cases which did not
get to court because of inhibitions imposed by the Miranda
decision but was of the opinion that once the police weére

advised of the Miranda reguirements, it was relatively easy
to conform to them. ' '

Chairman Y¥Yturri read the follmﬁing excerpt from thg
letter previously referred to from Worman A. Stoll:

"You should plan on spending at least some small
part of vour budget for short consultations with
experts who have beern through the mill on this sort
of {hing--Prof. Arthur Sherry of California, Prof.
Chas, Bowman of Illinois, Dean Francis Allen of
Michigan, Deputy Attorney General Bill Flatz of
Wisconsin- {a very capable and practical guy), Herb
Wechsley of Columbia, Lou Schwartz of Pennsylvania,
to mention a few. I'd be inclined to confine this
essentially to Sherry merely to cut down travel time
and travel expense, maybe relegating contacts with
others to correspondence.”

Chairman Yturri introduced Judge Carl Francis who
distributed copies of the report of the 1961 Legislative
Interim Committes on Criminal Law. He explained that one
of the fiyst things that committee had done was +o determine
its goals and purposes. The committee had concluded that
because of time and financial limitations,, the best they
could do would be a combination of housekeeping and pieccemsal
revision of certain specific areas: Crime prevention,
proceszes of reformation, obscenity, habitunal criminals,
defense of insanity and capital punishment. Judge Francis
noted that the legislature had passed the bill on defense of
insanity repealing the McHaghten Rule but it was vetoed by
the Governor for the understandable reascn that there were
no alternative facilities available to house violators.

At the conclusion of their study Judge Francis said the
committee realized that the status of the criminal code in
Oregon was such that the only feasible solution was a complete
revision of the code. The need, he stated, was so great and

the work so time consuming that the committee's recommendation
Was s : ' :

"The enormity of comprehensively revising the
criminal code requires a permanent commission and
staff devoted to this job alone, Such & revision
could not be undertaken in less than five and would
probably need ten years."”

Judge Francis callad attention to the material which the
interim committee had accumulated during its study and o
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volunteered to spend as much time as required in going over
this material with the Commission’s staff in the hope that it
would eliminate a repetition of the work accomplished by the
interim committee. -

Chairman Yturri asked Judge Prancis how he would begin a
project of this magnitude and was +told by the judge that he
considered an important first step to be dissemination of
information to the public to make them aware of the need for

such a revision. WHe also suggested that codes of other states .
be scrutinized,

Mr, Chandler asked 1f there was a logical way of breaking
the task into stepe so that a porticn could be presented to
the 1969 legislature, ancther portion to the 1971 legislature,
ete. Judge Francis suggested a few topics for initial considera-
ticon: Consclidation of theft statutes; penalties; punishment;
erimes against persons and crimes against property.

Chairman Yturri suggested, in order ito have a report for
the 1969 legislature, that the Commission undertake a complete
analysis and rewview of the procedural aspects of the criminal
law, leaving for the future the substantive revision. Judge
Francis agreed this might be an excellent approach. He left
with the Commission a copy of the budget of the interim
committee together with a copy of their rules and called
attention to the fact that the rules included a decision that
pending ecourt cases would not be taken inte consideration in
the committee's decisions.

Chairman Yturri introduced Judge William A, Beckett,
author of a work on criminal penalties which appeared in the
Oregon Law Rewview, Vol. 40, Nos. 1 and 2. He discussed the
article briefly and suggested portions of it might be of some
benefit to the Commission. He expressed the view that the
Commission would need to have certain short range objectives
because of the importance of presenting concrete accomplish-
ments to the 1%69 legislature. He disagreed with Judge Francis
that publicity was important to the project but did recommend
using the Model Penal Code as az basis for revisicn. Volunme I,
he said, dealt with day by day criminal matters and could be
used as a framework from which the Commission could develop
more long range and controversial decisions. He expressed
agreement with Chairman Yturri's sunggestion that the Ffirst
approach should concern procedural matters, aveoiding the
controversial issues for the time being. Judge Beckett
offered to assist the Commission in any way possible.

September Mesting

Chairman Yturri asked for suggestions as to persons who
stiould be invited to appear at the Commission's September
meeting in addition to Mr. Lundy. Judge Burns suggested

i A
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Arthur H. Bherry, Project Director of the California Penal
Code Revision Project or someone with similar experience, be
invited to outline his experiences in planning for a penal
code revision. Mr. Chandler noted that Mr. Geoffrey C,

Hazard, Jr., Executive Director of the American Bar Foundation,

was occasionally in Oregon and it would be worthwhile to hear
from him when he was in the area. Representative Harlan sug-
gested a member of the Supreme Court be invited to appear and
the Commission agreed that the Chairman should invite Chief
Justice Perry to present his views.

A date for the September meeting was discussed. BSewveral
membexs indicated it was more convenient for them to bhe away
from home at the end of the week rather than in the middle of

the week and it was generally agreed that the next meeting
would be on September 22 and/or September 23.

The meeting was adjoﬁrned at 12:00 noon.

Respectfully =

Aol

Clerk
Criminal Law Revision Commission
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MEMORANDUM
August 24, 1967
To: Oregon Criminal Law Revizion Comnission
From: Robert W. Lundy, Legislative Counsel
Subject: General Commeni: on Background and Methcdology
of Criminal Law Revision

This memorandum is submitted in response to a reguest
that the Legislative Counsel offer some comment on criminal law
revision and the project to ravise the eriminal laws of Oregon
abcut to be undertaken by the Criminal Law Ravision Commission
pursuant to chapter 573, Oragon Lawsz 1967 (Senate Bill 212).
The following comment is general in nature and is limited in
Scope Lo certain background information and to certaln meth-

odology that might be employed in the prosecution of the

Project.

History of Revision

The substantive criminal iaw of only a2 few states has been
revised in the past century. In recent years revised criminal
codes have been enacted in Louisiana {1943), Wisconsin {1956) ,
Illinois (1962), Hew Mexico {1953}, Minnesota (1264), New York
(1967) and Nevada (1967).

Dregpﬁ's basic criminal code dates back to Deady's Cude
of 1864. Although many changes have been made in this code
over the years, most of thess changes have been made on a
Piscameal basis and in reaction to problems of the mnhent.
Even the work of the temporary crime commission created by
the Oregon Legislative Asgembly in 1931 "to stuady . . . all



matters which have relation directly or indirectly to the crime
situvation in this state and to suggest wevisions and amendments
to the statutes of the state of Oragon,” and that of the Legis-
lative Interim Cormmittee on Criminal Law e@stablished in 1959,
must be characterized as piecemeal revision. It is perhaps

- significant that the interim committea, in ité report, atated:
"The committee does feel the work accomplished by it is a start
towards a modern criminal code and must be continued in some
form. It recommends the astablishment of a commigsion made up
of persons from different fislds related to grime and penology

v

and given a statutory life of ten years in which to aceomplish

the revision."

Current Activity in Revision

It appears that the 1960's will be marked as a decade of
considerable activity in the field of criminal law revigion.
In addition to the enactment thus far in this decade of rewvised
criminal codes in the five states referred to above, oriminal
law revislon projecta are presently in progress in six other
states {California, Georgia, Kansas, Michigan, Montana and
Pennsylvania).

To some extent, this activity can be traced to the work
of the EZmerican Law Ingtitute in promulgating its Model Penal
Code in 1962-1963. The Modal Code represents an expenditure
of over a half million dollars and 10 years cf labor by pro-
Fessora, judges, practicing 1aﬁyars, prison administrators,
probation and parole speclalists, psychiatrists and criminclogists,
As stated by one of the code repnrta, the Model Code constitutes
“an invitation to law reform, not a dogmitic assertion of the
only 'right' solutions o the difficuls prﬁblems of criminal law."

~le



Nature of Revision

Although statutes are Pravised" e@ach time they are affected
by legiglative action, these "revisions" differ from the type
of revision usually contemplated by criminal lav revision pra-.
jecte., The difference may be illustrated by noting in the
customary legislative process the absence of a systematic
examination of every statute, court decision and issue relating
to the one or more séatutes directly affected by legislative
action. Law revision, on the other hand, involves # systematic,
extended study of all these materials. ]

In Oregon in recent years we hawve tended to identify law
revision as being one of two types, topical or substantive.
Topical revision retains the framework of the existing law,
while reorganizing its content and attempting to resclve con—
flicts and ambiguities without resort to controversial change.
.Suhstantiva ravision daes all this and more. Tt attempts in
varying degree to harmonize the law with modern social
conditions, BSubstantive revision c¢an make major changes in the
social policies émhadiad in the law. These two types of iaw
revision, of coursa, are less distinct and are differant  in
operation than they are in definition,

The call for criminal law revision in Oregon apparently
ls made by at least two aources: First, those who believa tl:t
the sxisting body of law is inadequate to meet present socisl
~conditions; and second, those who believe that the existins body
of law will be adaquate if it is raviaed to elimlnate incun-
axstanuies needless overlapping @nd unreasonable variations.
Those who base their plea for revision on social conditions

Want a substantive revision of the law. Others may be satisfled

.



with a topical revision or a2 substantivs revision of 2 non-
controversial nature.

The goals of a oriminal law xevision depend, of course,
on which eall for zevision the ievisers are attempting to meet,
Goals may vary dapanding on the portion of the criminal law
being ﬁéalt with. Further, the mathﬁds of revision sultable
Lo accomplish one goal may be unsuitable or inadeguate to
another. Seldom are the goals or methods determinable by a
simple declaraiion of policy. There is a need for an examina-
tion of the nature of the demands for revision; MANY recom=
mendations embrace both types of revision referred to above
without articulating or, pPossibly, recognizing the distinction.
Preliminary Work on Revision

The Criminal Law Revision Conmission will in future months
be deciding on the nature of the revision of the criminal law
of Oregon it desires to undertake. In the meantime, certain
preliminary wnrk.migﬁt be initizted that will, regardless of
the commission's dacision on that matter, provide a solld basis
for future activity. It appears desirable, moreover, that
certain preliminary work precede substantial inrnlvament:hy
the cormisgion itself in the details of the revision. The
preliminary work might include the followling:

{1) Analyze suggestions for revision fxram -all available

BOUrces.

{2) Examine expecriences of other states that have com-
pletad or recently undertaken revisions of the eriminal law,
in order to determine goals and methods employed elszewhare.

(3} Contrast major or sigmificent provisions of the

- =



Oregon criminal law with those in Proposed or recently enacted
vevisions elsewhere and with the Model Penal Code.

(4) Examine criminal law decisions of the Oregon Supreme
Court to determine current issues being dealth with thereby.

{5} Examine and annotate United States Supreme Court
decisions invoiving rights in criminal actiong.

{6) Identify the various public and private agencies and
interast~orisnted voluntary organizations concerned with or
about the subject of the revision.

{7) Examine reported rasearch in areas of the criminal.
law for comments and criticisms. There are a number of agencies,
both public and private, that have recently undertaken limitad
programs in research that should provide valuable information.
For example, in this state the Judicial Council is studying
bail practices, and the Oragon Council on Crime and Delinguancy
has recently completed a study on sentencing.

(8} Conpile bibliographies of relevant material, possibly
coupled with a selective acquisition program.

Appendices

Appended to this memoranduom are coples of lattersz and a
portion of a memorandum written by persons experienced in law
ravision projects, as follows:

Appendix §l: Dean Francis W. Allen, University of
Michigan Law School, who participated in the work on ﬁhg /merican
Law Institute's Model Penal Code and on the Illipois Crininal
Code of 1961, commenting on drafting techniques and repre-
sentation of special interasts in revision projects.

Appondix #2: Professor Arthur H. Sherry, Proiect Dirsctor

-5
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of the California Joint Committes for Revision of the Penal
Code, commenting on the duration of a revision project,

Appendix #3: Pxofessor Sherry, commenting on limitations
of reliance on criminal law revision projects in other statsas
and use of the Model Penal Coda.

Appendix #4: Geoffray C. Hazard, Jr., Execut;?e Directoy
of the American Bar Foundation, comnenting on limitations om
reliance on work in other states and need for thoxough con-
sultation with law enforcement agencies. _

Appendix §5: John H. DeMoully, Execuiive Secretary of the
California Law Revision Commission, outlining detailed pro-
cadures for a revision project.

Cooperation by Legislative Counsel

Chapter 573, Oregon Laws 1967, which creates the Criminal

| Law Revision Commisasion, directs the Legislative Counsel top

"cooperate £wlly” with the commission. Such cooperation, of
course, would have been given to the extent possible aven in

the absence of a statutory directive. Subject necessarily to
limitations of staff time and budget, and to the raequirements

of other duties, the office of the Legislative Counsel will
endeawr to provide such assistance to the Criminal ﬁaw Ravision
Cormisslon as the commission considere necessary for the succers-
ful prosecution of the criminal law revision project apnd as

is within the capacity of that offics.

ot g



THE UNIVERSITY oF MICHIGAN
LAW SCHooOL

: ANN ARBOR
OFFICE OF THE bEAN
HUTCHINE MALL February 23, 1947
L]

Miss Eathleen Bezufair
Deputy Legicglative Couneil
4110 State Capirol

Salem, Oregon 97310

Dear Mige Beanfait:

L have your letrer of Februery 2, in whieh you inquire
about alternative meang of approaching criminal law revisign
and the Decesgary prerequisiteg to 2 successful afforc in thisg

My experience in thig comection relatea to the tfodel
Penal Code Project of the Amerlean Iayw Institure and the drafring
¢f the I1linpig Criminal Code of 1961, 1 shaly confine my remarks
to the latter experienee. I Illinciz the Tevision Proiecr wag
Bot financed by gtare funds. On the contrary, the 1961 Code wag
drafted in the firsr insrznce by a joint comittes of the Iliinajgz
- State and Chicago Bar Associations. 4 committee of Perhaps twenty
Persons Lepresenting both Associationg wag appointed, Judgea
Richard Ausrin wag named Chairman of the full committes. Our,
firac step wag tp appoint a drafting subcommitres of about gix
PeTs0ns derived from tha membership of the full committea. The
PTeparation of the draft was the Primary responsibilicy of rhe
: subcommittee, T 8erved ag Chairman of the subcommnittea. At the
outset of the Project the subcommittee had the services of 4 reporter
wiich were contributed by the University of Chicago Law School. Our
Procedures were about as follows: The subcommitree met to dizcugs
A given sepgment of the drafe. After general conclusions were
Teached ag tq tTeatment of thar subject matter rhe matter was placed
in the hands of the reporter, who Prepared a Preliminary drafe.
! The Preliminary drafe wWad then submitted rg the drafting subcommitres
and after carefyl discussion and medification the draft wasg accepted,
Frequently thig Frocems required reaubmission of the draft te the
Teporter, sometimes many times, After the drafting subcommittes
o “as satisfied with rhe draft, the Segment in question wag submitted




Miss Kathleen Beaufait .
February 23, ingy
Pape 2

to the full committee. Full discussions were then had and the
broposed draft Was accepted or modified, This process was con-
tinved until the revislion iazk was completed and the fyuli Code

#as ready for submission ro the State Legislature. At that point
the two Bar Associations approved the draft angd contributed theiy
support to the Bill i the Legizsiature. Ultimately, the new Code
WaAs enacted., We ware confronced with ®many problemg. Virtualiy
all of the mon2y at our disposal was contributed by the rwo
sponsoring Organizations.  Oup very capable reporter died when

the drafy wag about haif completed and.we were Tequired to ohrain
tie research asslatance of g succession of young men. In the final
Stages Professor Charleg Bowman of the University of Iliinoiz
College of Law, a member of the drafeing subcommittee, assumad the
ITeBponsibilities of the teporter for purposes of bringing the job
to conclusion. Al11 ip 811, we did nat expend more chap thirty or
thirty-fiye thousand doliars.

I do not zqlmie the zbova 2Xpierience ag g description of
n ideal gay o 82t the iob dome., n the other hand, our 2Xperienca
does indicate that a job of thig kind can be gccomplighed with
winimal financing providing ons has a Eroup of lawyers willing tg
expend lavge amounts of time and enerpy becauge of their enthusiawm
for the tagk, T beliave there are several prerequisites to o
sutcessful uadertaking of this kind., I am sure that there shoulg
be a small group of parszons whe Participate in rhe drafting of rhe
entire document, In octher words, { believe that an integrated and
thoughtful job canoot be done by Parceling the tagk oub to vaTious
aroups of perzons who are Primarily responsibic fnr a part of the
Job. 1 belisve aige that there ara perils in having a working group
too large. A notion that every affecrogd iatercst in the state
should e rapresented on the committes seems Fo me ey be in arror,
Where the views of dpecial iatermsts are relevant they can be
canvassad Informally. 1f Special expertise ia eded on certain
aspects of the revisign that a2lso can be ohiaingdm an ad hoc basis,
I believe thar it ig extremely importaat thar the drafr be dccompanied
by reasgnably darailad explanatary Conmentary .

I am not sure that Lhe foregoing will he helpful teo you,
but I believe that it iz about as much as 1 can suggest.

Sinclrely yours

L

A, B e
Francis 4. Allen
Dean

FAA:n

LEGISLATIVE Lol 54 C RABKIIEE
Cifnee of Legisialive Cromg
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APPENDIX #2

February 10, 1957

Vice Chalrman, Oregon Law
Improvement Committee

510 Corbett Building
Portiand, Oregon

Dear Mr. Stell:

It is impossible to make an estimate of the tme, in terms of man-months,
required for any part of the research function in a criminal law revision project,
The time will vary widely depending upon the capabilities and working habits of
Individual research personnel, wheather they will be employed on a full or part-

time basis and the operaticnal plans for the overall project.
of New York, all of the completed revision projects have bee
part-time personnsl, most

law school faculties,

With the exception
n carried out with
of whom have been selected from qualified members of

I den’t know of any project which was brought to completion in less than

8ix years, including New York with its full-time staff
lawyers. In justice to the New York staff
services were diverted to other matters fo

ing stages of their work,

of approximately fifteen
. it must be acknowledged that their
r a considerable time during the open-

Calliornia has a permanent law revision body known as the Califormia

Law Revision Commission,

It is active in zll areas of the law and operates with

a small permanent staff, consultants wha are employed under contract for
specific tasks and its governing body of part-time commissioners. This Comimis-

slon recently completed an Evidence Code after

effort,

To sum up, the time reguirements for an
depend upon the scope of the work and the reso

and personnel,

about seven years of continuons
.. t

y kind of law revision project
urces available in money, time
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Norman A, Stoll, Esq, February 10, 1967

Page Two

I am sorry that I can't he more specific but I ho

pe that the foregoing
will throw same light on your problem,

/ Very trul;r ycrur§?
*\ \.f,/,f_ ——
“ﬁn-yfé H. Sherry b‘
Project Director

AHS:deb
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May 2, 1965

Sam R. Haley, Esquire
Legislative Coungel
State of Cregon

410 State Capital
Salem, Gregon 97310

Pear Sam:

As regards collacting materials for the revision of the Oregon
criminal law, I would think the materialg I mentioned in my earlier
letter waould be sufficiently Preoductive. That is, I think ¥You could ohigip
the revision Comrnission reports that Yed up to the revision of the Hlingis,
Wisconsin and New York legislation, °I really doubt that it will be VETY use-
ful to go beyond these reports. Judged both by rny own cxperience when I
worked for the Legislative Interim Committee in Oregon and by my observa-
tion of the problems of criminal law and its administration from the research
Point of view, [ conclude that the maximum benefit to be obiained from other
states is to be found in the legislative pProduct itzelf, together with the sup -~
porting officigl reporta, supplermented by personal interview with the key
people involved, The official materials disclose, directly or by implica-
tion, the considerations of policy and expediency that wepao officially saig
Lo have dictateq particular cheices, Practically never will yvou fingd anything

and confidential, gdia cussion and these gig cussions should awgit the mounting
of your revision Project and the arrivai on the scene of the Broject diroctoy.
Moreover, it ig My cbservation that the logal traditions, existing institutions
and ways of locking at things vary 5o widely that eXperience elscwhere is oniy
of limited relevance to one's own problems.

For what it is worth, [ think the revisions of criminal law that have
haen undertaken in various states in recent years haye sutfered from twe
common defects, The first is that there is pg thorouph consultation with the
law enforcement agencies., The job tends to be lawyer's joh, reflecting
policy aes umptions and goals that the generaj community wishes it could attain,



Sam R. Haley, Esquire
May 2, 19664

Page 2

rather than a more ve alistic assessment of what ¢an be attained witlh ithe

type and size of law crforcement apparatus that one is likely in fact to have
when the thing comes into affcct. In short, we expect, In my judgment, the
police to do far more things, and to do them with far Ereater sophistication
and effectiveness, than is concelivably possible on any realistic assessment
of police department capabilities. This is not intended to be critical of the
police at all; rather, it is a sympathetic recognition that the job that iz defined
for thern under the prevailing system is simply impossible. The sarme point
hoids for the correctional field,

A sccond observation I have is that a major shorte oming lies in the assump-
tion, as a given, of the arrangernent of existing Yaw enforcernent agencies, For
exarmnple, we assurne, without even questioning the wisdorm of the assumption, that
thare should be a police department and a separate office of prosecution, the latter
having broad "veto" and supervision of what the police do, hut having no direct
administrative responsibility for the way the police go about doing their job. For
further example,. we agsignad state level agencies the job of running prisons
and parole systems, but assume that counties are to continue to run probation
services, even though it is obvious that these are alternative methods of correction.
When these alternatives are built into separate autonomaous agencies, it is sirnply
impossible to have a recaaoned and sensibly administered application of the alter-
natives. Shouldn't serious consideration be given, for still further example, to
merging the prosectorial function into the Attorney General's office at the state
level, establishing district officesa, rather than adhering to the present syatem
under which each county 18 2 realm unto itself, except at the appellate level? It
might be recalled that precigely this soxrt of change has becn effected, by gradual
steps of course, in the ﬂ.rgu_ni.e.aTinn o the judiciary,

Both of the foregoing lines of thought are radical in the scnsc that they would
reguire thorongh reconsideration of both policy and structure in the administration
of eriminal law as a predicate for making a revision of the criminal law., Iknpow

of no state which has sceriously undertaken this kind of analysis, and therefore think

that you would be unlikely to find uwsefnl suggestions from clsewhere. [f it would
be useful to you, I rnight conceivably be able to ar range to come out during one of
my western trips to talk with the Committee and anyone else you think who miight
be brought together, to explore these dimensions of the problem.

Best regards,

Sin *.}rely.

-t

- .- ’ ;,.T-

_Geoffrcyrif?'.: Hazard, Jr,
!

&

GCH/jt



APPRMDIY #5

EXCERPT FROM 19463 MEMCRANDUM BY JOHN H. DEMOULLY, EXRC{FIIVE SECRETARY,

CALTFORNIA LAW REVISION COMIET SSTON, TO CALIFGPHIR SENATE JUDICLARY
COMMITTEE

letailed Procedures.
In general, the Commission would probebly use the following
procedures in preparing & revision of the Penal Code.

1, Belection of & Research fonsultant. When the Commission is

authorized to study & partimdar field of law, it First engages a research
esopsultant to propare a research study. The research sludy is prepéred
vursuant to & contract between the Commiesion and the consultant. _
Although the research consultant 1s paid an heonorariom, the researéh
consultent--to 8 conslderable extent-~contributes his time and talent
a8 a publie service, Past experience of the Commiseilon indicates
“that law prﬂfésgors %hn are experlenced in the particular field of law
being studied usually prepare the most satiéfactory research studies--
stuﬁies thet not only are scholarly butb take Into account the practieal
experlence of persons affected by the study.

The volume of the subject na&tér eabraced within the Penal Code
is 50 great that the Commission does not anticipate that one man couvléd
prepare the necessary research shudy within ﬁ rezacnable length of S
It‘is likely that & number of mssistant-consultants will have 4o be
r&tﬁined to work under the ganeral supérvision of & Chief Research
Consultant, or the Chief Research Consultaut w411 have to be supplied
¥with & staff to perform mich of the work involved in preparing the
ctudy. The Commission expe&ts that the Chief Research Consultant
would be glven cansiﬂerable fleednm in &etermining The mﬁthods 1o
be used in preparirg the research study.

Toe irst tesk of the Commission, then, would be to engage & .

-L2-



Chief Research Consultanb. After discussing with him the best - method

to proeced with the preparation of the study of The Penal Code, the

" tomisslion would make contracts with sdditional consulteants or wvould

provide the consultant with sufficlent funds to acquire the necessary

ataff sssistance.

2. Prepevation of ressparch study by research consultant. The

(hief Research Consultant would be responsible for the preparation of
B comprehenslive Etuﬂy of the existing law In ¢alifornis, the defects
in the existing law, and the various alternative solutions to éure the

defects, The research study would include asn analysie of the Model

- penzl. Code provisions, together with an anslysis of the provislons of

wodern pensl codes adopbed or ﬁrupcsea in other gtates. The Model Penal
Code inénrporates the views of numerous cutstanding individusle who
have conbributed mich creative thoﬁght o ﬁhe field of criﬁinal lay.
Modern penal codes adopted or propesed In other states are another
valuable acurce of ocreatlive thought. The warlpus research consulisnis
preparing portions of the study will likewlse suggest ad@itdopal
slternative methods of curing defects In existing telifornis 1&&.
The Eon5ultants wlll alsc consider the suﬁgesticns of individusls in
California who have practical experience in law enforcement so that
they can prodace & ﬁchﬂl&rﬁg reszarch shudy that tekes inoto accournt
the practical problezs in Califcrnle. Such a study will provide ﬁhg
backgrcunﬁ information thet is nacessary before & revision of the
californta Pemal Code can be wadertaken. |

In preparing his.atuﬂy, the_consu;tant would be expected to -

e

)
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) caonsult with the Attorpey Censral, the Department of Justice, district

attorneys., chiefs of police, sherlffs, judges, the Youth and Adult

j.uthﬂﬂtdes, the Department of Corrections, various other state officeya

and departments, public defendere, privs.t:é attorneye and others vho

‘ bave practical .axperien.ce in the criminal law fleld. The facts preaenteq

Yy thene pers;ns apd an analysls of their suggestions would be i

incprporated in the research study.

fthe recently published research gtudles on soverelgn immmity

snd on the Tniform Rules of Evidence are examples of the type of

resesrch Btu;iy contemplated. In th; case of the Penal Code, portions

of the research atuﬂ;r-_might be published separately ia a mumber ot parts;
Enj.ch portion could then be distributed widely-at the time the Gomiﬂaian‘
ec:mn;:ea ifts study of that portiocn. | |

The research studies pu'bliaheﬁ by the Commiesion are valuable

scurce raterials not only for the Commlssion but alse for the Legizlature |

and for other persons interésted in the particular fleld of law. Xt is-

. not umzeual for a research consultent to disagree with partloulsr

recmnanﬂn.;:.ions of the Cormiestion. ‘In such cases, the Commission ﬂoeé
not require the mnsulta_nt to revise his study to support the position
.t_a.ki_an by the ﬂ@iaainn; rather, the Commiesion _subnﬂ,ta ite recomnmends-
tilon to the Iegislature and dlstributes the énnsulta.nt‘a study in
connection therewith so that the Iegislature mey have the benafit of
thé consultant's vievs es well as those of the Eﬂn‘ﬂ:ﬁisﬁion.

-

The Commissidn would expect the resesrch study to be substentially °

cumpietﬁﬂ. gometime 1n 1965. Fortions of the study should be sufficlently |

. complete by the end of 196k so that the Commisslion might begin working

-y~
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- on the Penal Code impedistely after completing 1te work on its
legislative progrem for the 1965 Sesgsion.

fi. Preparation of tentative recommendations by Isw Revision |
Camisgion. Portions of the research study would be aveilgble in
Jenvary 1965, and the Commission would then begin its detailed study
of the Pensl (Code. . _ |

The first .B‘tf-.'p in this process will be to advise all interested
persons and organizations thaet the Commission will be working on the
Penel Code. Interested pPersons are pérmittea to attend Copmigsion
meetings wa observers; but the Coltmigaion mﬂétings are work sesslons, _
not public hearings. It is anticipated that the Office of the Attorney
Genersl, the Distriet Attorney of Los Angeles County, the Department
of Corrections, the Judicial Conneil, and mumerous other groupe will

wish to have g repreaentative present at each meeting gf the Commission. .

(The Iegislative Counsel cerves ex officto 85 8 member of the Commission, } -

These persons obtain valuabie background Ainformafion by attending the

- meetings and, in addition, provide the Commission with expert sources

of Infoyrmation. Moreover, at the time .it beging studying g portion

of the Pensl Code, the Compission p:l‘::rha'bly would call on intérested -

' persons to provide any information .:_Jr views that are not sdequately
jz-esented in the research study. The Chief Recearch Consultant, and
probably the associate conswltant or consultants who wnr}:eﬂ. on the
portion of the Penal s‘.}ode uwnder gtudy, wc-uld be pressnt at the meet:l;ugs_
ot the Comaission. In the past, persons who regularly attend Commission
nﬂetingu have been provided w:r.th caples of all ma.terials to be considered

by tke Eﬂmisaion. T_hgse rersons review the materi&]ﬁ prior to the

O



Meeting so thaet they are in a resition to rrovido helpful eriticism

S0ty
Pefore the Cormlzaion consldors & pow tople, ke staf? #ipet
Drepares & meroraadiug cutlindng the verious rajor and minpr rollcy
guesltions presenied, togethor with the various slterusiives grnilable.
This, togethor with +he ressarell Btudy, serves ag g starting point
for work on the wopic, After Lasle rollicy is Aeelded, a2 draft stajnote
is prepared by the staff +o carty out the Commtsaion's rolicy deeisions.,
.

The Commission then tarefully considers CVery detail of the drefi statute

to be sure that it ig expreseive of the Conmissien’s intent. Meny tipes

originel policy deciaions will be chansed when the draft statute is

[

considered, ont the stoff will be Airected to rovise the statute
acéordingly. Wren the Comrissicn ls satisfied with the Etatute, g
tentative recommendation eXplaining Lhe Froposed legislation 44 prepared
and, tegother itk fhe dvart steiute, i widely distributed to all
PEYEDNE and groups who have indiested an inﬁeres? in the sublect of
the Commissiontg study. TIn the ragt; the tentative recormendations
and propoged statutes hay. been sent to legsl fNewspapers which hsve
printed them for the information of the bar,
Interested groups often &ppoint comrmittees to work with the
Comel ssion,  In regerd to the Pensl Code; the Commlssion wouid expact
o invite the State Bar, the Judicial Couneil, the distriet attornoys,
Lhe public defenders, the sheriffs, and otheri tg anpoint committess
to revievw gnd cormment on the tentative recomzendations of the Comniseion,
The comments from these erganizations and persons upon the tentative

reeumzendation and dreft stetuis wre gummerized and ginlzrsed by the



Conmission staff mnd ore presented o the Commisaion for considsratlon.
Ir addition, the cooplete text of 21l conmente vesclved 18 reproduead
and provided fo ench Qonmicsioner o thet he may read the comsente

in their entirely.

The Cormmisalan thoroughly congiders oll comments on 145 tendative
proposals and freauently modifies the tentative fecommenﬂation and
draft statnule. A% tiwes, the cownents received have pointed out problems
woich bavc compelled the Commiszion to ahandon commletely the tentaltive
recommerdation distributed ard to turn to other stnlutory mwethods of
denling with the problems.

When the Commisalon is satisfied with its reecrmendation and
statutes, They are printed and sutiiitded to the Legislature,

Ihe Cormlesion anticluvetes that it might net be Lecessary o
use the Foregolng procedure Tor all portions of the Penal Code. Scrme
parss wey be dn need of recodification but not substantive revision.
For such portions of the Penal Code, the Comrission mizht contraet
with the Legislative Council to prepare a draft roeodificsticn for
consideration by the Cﬂﬁmission; This procedure has been used by the
Commission in the past when it has been asked to recedify certain
eodes or portlons of codes without substantive ravision--as in tho case
of the Fish and Gaze Code and that portion of the Penal Code dealing
with grand juries,

Following this procedure, the Commission would expect o complete
the major portion of its tentative recommendation on the Peral Code

by July 1967.
"'T -



b, Tmierim tearings on tentative rhromiendation, ¥4 ig snticizgtag
i e T e

¥,

that extenzive Jalerim hearines on the tentative deafi oo the Penal Code

would Lo held by various inlowin eowaltiess during the WWo-year period

—edpa1k

Prictr $o fthe 19i9 legiclative Zeegion, Thege hearings woulg Tamiligeiyge
menbare of the Legielsture with the problems involved 4in Feral Code
revision and would provide the Commission wish an indicetion of yhas
would be_acceptahl? to the Tegislatire.

2+ Pinal recowmendation to 1869 lepislative se85ion, Tt ia

anticlpated thab the proposed Penal Code (or a revised Pepal Code ard
& Code of Griﬁinal Procedure) would be presented to the 1969 legistative
BEssion.
Cost

| Until the Conaisation has rotained z Chier Besearch Consltany ana
bes discussed with hir the procedure he will Tollow, it 1z not posrible
10 detcrmine accurately whal the cost or the resezreh ETudy wendd be.
Konetheless, ecertain prelirinary estipates gy be rmade, The eXpEnRSES
contemplatad For Freparation and rublication of the Tececreh report
will have to be in eddition to the soney otherwlgs appropriates for
the work of the Coumlssion, Tor during the time thet th; research ig
belng prepared ana publishcd 2ll of the Conmissicnts resources will
be devotcd to olher malor svudies, such ag the lnifoxm Rulez of Evidence,

There 15 progentes telow a detailed fidpet: indicating the additiongl

expenses the Cowmission ealimates that it must ineur if i undertyies

1o reviss the Fenal Cadé=



