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OREGOHN CRIMINAL LAW REVISION COMMISSTON
Sixth Meeting, Movember 21 and 22, 1968

Minutes

November 21, 1968

Membars Present: Senator Anthony Yturri, Chairman :
Representative Dale M. Harlan, Vice Chairman
Judge James M. Burns
Senator -John D. Burns
Mr., Frank D, Knight
Senator Thomas R. Mahoney
Mr. Robert ¥. Thornton

Absent: Mr. Robert Chandler
Mr. Donald E. Clark _
Representative Edward W. Elder
Representative Carrol B, Hows
Representative James A, Redden
Mr. Bruce Spaulding

Staff: Mr, Donald L. Paillette, Project Dirsetor
Miss Jeannis Lavorato, Research Counsel

Reporter: Professor George M, Platt, University of Oregon
School of Law

Also Preserit: Mr. Jacob B, Tanzer, Chairman, Bar Committee on
Crimingl Law and Progsdure _
Justice Gordon Sloan, Oregon Supreme Court
Mr. Jack E. Coliier, Member, Bar Committee on
Criminal) Law and Procedure
Mras., Lucy Schafer, Lebanon :
Members of District Attorneys Association
' Criminal Law Revision Committes:?
Mr. Donald R. Blensly, Yamhill County
District Atborney
Mr, Lou L. Williams, Columbia County
District Attorney v

.. The mesting was called to order at 10:15 a.m. by the Chairman,
Senator Anthony Yturri, in Room 309 Capitol Building, Salem.

Commission Ruling on Proxy Votes

Chairman Yturri indicated he had received & lettér from Mr. Robept
Chandler stating he would be unable to be present at “today's meeting
and conferring upon Senator John Burna ths right to act as his proxy.
Mr, Chendler, as a member of Subcommittee Mo, 1, had actively partici-—
pated in the formulation of the dralftz to bs presented to the Commisslon
" bnday, the Chairman said, ond had sxpresssd confidencs that Senator
Burns would vote as he would vote if it were possible for him te be in
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attendance. Chaiwmman Yturri noted that the Cormission did not have a rule on
the acceptability of praxy votes and requested the Commission to take action
an Mr. Chandler's request,

Judge Burns expressed the view that it would e unwise to lay dewn a
general rule that proxy votes would be in order at 21l times buf because
Mr. Chandler had taken part in the subconmittes meetings and was familiar
with Senator Purns' views on the material to be discussed today, he felt it
would be appropriate to perit his proxy vote in this cne instance without
in any way creating a precedent for subsequent mestings.

Judge Burns moved that Senator Burns he permitted to exercise Mr.
Chandler's proxy vote at the meeting of the Commission on Novenber 21 and
22, 1968, Nr. Knight seconded and the moticn carried unaninously.

Minutes of Meeting of July 19, 1968

d’udge Burns moved that the minutes of the Commission meeting of July 19,
1868, be approved as subwitied. Mr. Knight seconded the motion and it
carried without opposition,

Drafting Technigue for Inclusion of Penalty Provisions

Professor Platt posed a general drafting question concerring the
insertion of penalty provisions ih each section relating o a specific crime.
He noted that the method which the Commission had used thus far was the
tachnique emploved in the New York and Michigan codes; namely, to describe
each crime by degree with the thought that each degree would aeventually he
tied to the appropriate penalty. 2Another methon was employed, he said, in
the Model Penal Code and that was to deseribe within each erime the elements
which made that crime a felony or misdareancr. In order that ail subcommittees
- use the same drafting policy, Professor Platt urged that the Commission decide
which approach they wishéed to employ and if the New York approach were adopted,
- an gdditional subsecticn shownld be 2dded to each degree of every crims so that
rebbery in the third degree, for example, would include a subsection which
said "Robbery in the third degree is a Class __ felony." :

Mr. Paillette related that the very early drafts had included exactly that
language but the practice had been eliminated as dratting progressed; it was
contemplated, however, that such a subsection would eventually be added to
each section as the crimes were classified. Professer Platt said he was notb
urging that these subsections be added inmediately but he was advocating that
the form of the draft ke formalized so there would be no drafting diversities
betueen the subcopmittees which would necessitate redrafting at a later time.

Lhaiman Yturri asked Mr. Paillette to Prepare 2 draft of the languags to
be used uniformily in penalty sections throughout the code, which draft would
-be acted upon at the next Commission meeting., In the meantime, he said, the
drafters should proceed to prepare their drafts in the sare manner as the
ftentative drafts thue far approved by the Commission; namely, along the lines
of the WNew York and Michigan codes. ' o :

Mr. Paillette commented that in circulating tentative drafts, accampanying
material had pointed out that the Cormission was aware no penalty provisions
had yet been designated and the crimes would ha subsequently reviewed and
graded in conformity with the classificarions approved by the Cormission.
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Robbery; Preliminary Draft No. 3; August 1968

Chairman Yeurri tock this opportunity to thank Senator Bums as Chasrmoan
of Subcormittee No, 1 and the members of his cormiteee, Fobert Chandler, Bdwsr:
Elder and Bruce Spaulding, for the time and effort they had devoted to prepec!
the drafts to be considered by the Conmission today. He commended them for G-
depth of their exploration of the problems invelved and the cloze scrutiny giv.
to every detail. : _ S

At the Chairman's request Senator Purns reviewed the Commission's reasons
for reveferring the robhery draft to Subcenmittee No. I at its pravious mesatic
MNote: See Minutes, Criminal Law Revision Commission, July 1%, 1968, e 14-1
He explained that the basic change made by the subcammittee in Preliminary
Draft Mo, 3 was to designate three degrees of robbery instesd of two. FRobbary
in the second degree was designed to take care of the Situation where the rok!
used a toy pistol to commit the robhery, as discussed at the previous mecting,

-while robhery in the third degree covered unarmed rYobbery and was the same a3
Iobbery in the second degree in Preliminary Draft No. 2. Febbery in the firs:
degres, he said, had been narrowed to some extent but was basically the sars
as contained in the draft originally submitted to the Commission.

Judge Burne said he understood the draft to mean that second and third
degree robberies were lesser included crimes and Chairman Yfawrri noted that
the comfrentary on page 2 said:

"A deferdant who is tried under subsection (1) or {2} of
section 3 could be found quilty of the lesser included crimes
of second or third degree robbery, depending upen the natuce
of the evidence regarding the weapon and the use thereof by
the defendant.," o -

Section ). Robbery in the third degree. Judge Burns asked if anyone was
bothered by the fact that third degree was section 1 and first degres was
section 3, Mr. Paillette explained that the draft was purposely prepaved in
that manner begimirg with the basic definition of the crime in section L.
Ascending degrees of the basic crime were then descrited in- subsequent: sec-
tions and in this manner it was possible to relate back to a preceding
section and make each succeeding section a higher degree of the crine by
adding aggravating Factors. S _ '

Chairman Harlan movéd', seconded by Mr. Knight, that section 1 ke
approved. - The motion carvied unanimously. :

Section 2. Robbery in the second degres, Senator Burns called attantic
to the Bugust 9, 1968, minutés of Subcommities No. 1, pages 13 and 14,
describing the comuittee's attewpt to conform the draft to the suggesiions
made by the full Commission, ifr. Paillette explaired the primary rationale ¢
section 2 was the possibility of threat to the bodily security of the victim
but the section recognized at the szme time that the use of a toy weapon or
the threatened use of a non-existent weapon, such as a finger in the pocket,
increasad the terror to the vietim and facilitated the commission of the crins
For that reason such an act was considered by the draft as more serious than
thivd degree robbery. He called attention to the conmentary on page 2 of the
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draft which said that under secticn 2 the state wonld not be reguived to prove
that the defendantiwas actually ammed or that he used or attempted to use a
weapon.  Undey Preliminary Draft Wo. 2, he gaid, the 'th're_artened_ use of a
weapon would have boen treated as unarred robbery. Section 2 of thig draft
attenpted to conform to the Cormission's request that express provision be
made for the situation vhere +he threatened use of a weapen heightenad the
terror in the victim's mind but at the same time did not actually increase

the danger to the victim. . : -

threat was by an act rather than by a verbal or written representation. Ha
asked Mr. Paillette if he was satisfied that "or other. representation" would
cover an "act™ and was told that this broad language had been eniployed to

- over any sort of a gesture or an act that the rohber might use, Mr, Thernton
suggested "any act or” be inserted aftor "dangerous weapon by" in section 2,

Judge Burns inguived as to the difference ketween "threatens the inmmediate
use of" in section 2 and "attempts to use" in section 3 {2). The tnlcaded RN
sitwation, he said, was one which frequently occurred and normally the state
was not able to prove that the qun was actually loaded. ' He asked hens the _

court would constiue "immediate use of a dangerous waapon, " particularly if
Mr, Thornton's suggestion were adopted and "any act or” were inserted in the
‘gectipn, If a gun were used in a rolbery, he said, the jury was presently
entitled to infey that the qun was loaded. Mr. Paillette commented that the

language of the draft would not disturb that inderence,

‘Senator Buxns explained that section 3 (2) had formerly read ‘uses or
threatens 0 use” and the subcormittee had changed that language o "uses or
attempts to use.” He said section 2 was designed to cover the situation vhere
a robker gave the clerk of a store a nole saying, "I have a gun in rmy pocket
and unless you give me the roney, I will shoot you." In +his situation,
although he actpally did not have a qun, he threatened the imediate use of a
dandercus weapon and would be quilty of second degree robhery. If he did in
fact have a loaded gun and was apprehended with it, the crime wonld rise o
the dignity of first degree robkery, The subccrmities, -he said, . thought that
"uses" contemplated a completed act. He explained that if the definition
section ultimately provided that an unloaded gun was not a dangerous weapoh

On the other hand, if the  robhey attempted to use g toy pistol, the crime _
would ke robbery in the second degree. o :

‘Senator Mahoney contended the penalty for using an unloaded gun sheuld not
be as severe as for using a loaded gun. Senator Burns replied that the -
conmitiee was charged by the Commizsion to make exactly that distinction. Tha
comittee felt that the actual danger to the vietim would be less under a
ciraumstance which wonld £a11 undep second degree robbery where the person
‘threatened the use of a dangerous weapon than in the instance where the robher
attamted to use or did in fact use a dangerous weapon as outlined in section

+  Senator Yturri commented that he could see fo difference in the danger
element Letween the vse of toy gqun and an unleaded gun; the actual danger &o
vhich the victim was exposed was not great but the Fear instilled in him was

eXactly the sams as though he were faced with = deadly weapon.
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HMr. Tanzer expressed the view that the danger was increased by the use of
an unicaded gun, partly because of the response of the victim, and he outlined
instances where the robber who was rointing a gun had been shot by the victim.
The reaction of a person to.a man with a qun, he said, was the same whether it
was loaded or unloaded. - . :

Judge Burns gaid the fact that the qunt usgd by the xobber later turned cut
to ke a toy pistol, as opposed to a real gun with no shells, seemed to him to
be a flimsy distinction to make in tems of the fear created in the mind of the
victim. Mr. Paillette advised that under existing law the district attormey
could not get a conviction for armed robbery if the rohber used an unloaded or
toy pisto) and Preliminary Draft No. 2 procuced the same result. The draft
under discussich contemplated a canpromise and provided the crime would ke
-second degree rather then third degree in the seme sitwation; but it would
not ke as serious as using a deedly or dangercus weapon. Judge Burms pointed
cut that even though there was some evidence at the trial that the qun was
unloaded, it was still possible to get a conviction for first degrese robbery
and Mr. Paillette agreed this was a possibility wnder section 3, subsection
{1) oxr {2}. _ ' : : ;

Judge Burns said he could foresee problems in court where the evidence was
a gun and there was no affimmative evidence that it was loaded at the time of
commission of the crime. The defense lawyer would argue that the most the
judge could submit to the Jury would be robbery in the second degree, and the
district attorne, would argue that it was an attemot to use a dangerous weapon
and therefore the judge should submit both First and second degree charges to
the jury. Senabor Yewrri replied that the judge could instruct the jury that
if it was a real gun, whether or not it wes loaded and whether or not he
used or atterpted o use it, the defendant could be found guilty of rchbary
i the first degree. If, on the other hand, the jury found it wes & toy pistol,
they cculd not find him guilty of first degres, unless the toy pistol fell
into the category of a dangerous weapoh by reason of the manner in which it
was used, ot they could find him guilty of robbery in the second or third
degree, Mr. Paillette commented that the intent of the draft was to strengthen
existing law and to inject another degree into the statute to reach the toy
pistol situation which wes more seriocus than unarmed robbery because it
facilitated the commission of the crime and terrorized tha victim to a greater

Professor Platt asked if there was a reason for choosing "attempts" in
section 3 rather than "threatens." Senator Bums explained that the subcormitiee
had moved "threatens" to section 2 kecause the Commdssion was of the opinion
that "threatens" should he used where there was less danger to the vietim,
Professor Platt asked if the choice of tie two words had been made bearing in
- mind that “attempt"” was a word of art to be dealt with in the section on
inchoate crimes. He advised that the emphasis in most modern codes was on the
"substantial step" doctrine vhich meant the fack that the actor had a qun on
his persen when he was sitting outside in the car was considered to be an
attempt to use 2 gun because the atterpt section focused on the dangercusness
of the actor, not on the fear of the victim. For this reason, he said, by
using "attempt" in the draft, the proposed statute vwas roving farther away
from the so-called "last proximate act™ with respect to the use or threatened
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use of the weapon. He said he would feel more comfortable if "threatens” were
used in section 3 instead of “attempts” hecause "attempts moved the line back
to allow the law enforcemsnt officers to intervene earlier than was intendsd
in the draft. : B

Sehator Burns replied that the conmittee was not unmindful of the inchoate
crimes section when tihe robbery draft was being discussed. They were, hovever,
unmindful of the substantial step doctrine and he said he was not sure that it
woirkd be consistent with present Oregon case law. Professor Platt remarked
that the drafting he had done so far on the attempt section of inchoate crimes
would move the line back to allow the law enforcement officer to intervene at
a mich earlier point than was possible under present Oregon law and would focus
on the dangerous characteristics of the actor rather them what might actually
- happen at’ & later time. i _ '

Chairman Yeuwrri pointed cut that if "threatens” were ussd in secticn 3
the offense would be nearly identical to that described in section 2. He
asked 1f it would be possible to use terminology to replace "attempts to use
a dangerous weapon» which would make it clear that the section referred to the
inmediate use of the weapon in the presence of the vickim and was not concerned
with the preparation stage of the crime, : '

Mr. Paillette contended there was a distinetion between an attemptad crime
as distinguished from preparation for that crime, and an attempt to use a
weapon should constitute a erime. Professor Flatt agreed and added that the
fanner in which "attempt! was amployed in the robbery section was not the same
as the way it was used in the inchoate crimes section and yet it was the same
word. He was of the opinion that the use of the same word in koth places
would cause difficilty for the courts in constuing the code. Justice Slean
suggested a statement in the commentary might serve to clear up the meaning of
the word in hoth situations. ' .

Justice Sloan said he did not see how 'dangerous weapon® as used in
section 2 could be canstrued as a toy pistol. Senator Burns suggested’ that
section 3 be amended to refer to “an actual dangerous weapon.™ o

Mr. ¥nighi said that a defense attorney would argue to the court that the
defendant was not threatening the use of a dangercus weapon when he uszed a toy
Pistol so the charge would have to be yeduced to third degres. Senator Yourri
said that argument would not he consistent because the robker wouldn't have to
show any type of weapon at all to ke guilty of second degree rokbery so long
as he threatened to use a dangerous weapon, The fact that he exposed a toy
pistol, he said, should not he of a lesser degree than if he sald he had a gun
in his pocket when he ¢id not. M. Knight said the Commission could agree that
the concern was the manner in which the courts would construe the statute and
if the robber was threatening with a toy pistel, he was not using a dangerous
weapon.  Mr. Paillette agreed that the criticiem was well taken and tha draft
was attenmpting to get at the threatened use of the weapon 2nd not the fact that
a dangsrous weapon was usaed. o -,

Justice Sloan comrented that the debate was centering around the kind of
weapon the roblber used and the thing the statute was attenpting to proascribe
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was the nature of the conduct.

Mr. Blensly noted that section 3 made a distinction hebween a deadly
weaporr and a dangerous weapon. He suggested section 2 be limited to the
threatenad use of a dangerous weapon and section 3 be confined to the use or
attempted use of a deadly weapon. o

- Hr. Tanzer pointed out that ‘representation’ was a key word in section 2
and suggested that the section might be amendad to read ™ - « « if he violates
section 1 and he represents by word or act that he is in rogssession of a
dangevous or deadly weapon.® The important thing, he sald, wae that the
robber coramicated in sere mamer that he had a weapon. He al=o noted that
Jboth sections 2 and 3, through reference to ssction 1; required that the actor
use or threaten physical force. ' R

Hr. Thomton moved, secanded by - Repy Harlan, that section 2 he amended
in the third line by inserting “any act or" after “bw”. L. Thornton suggested
the section might accomplish the ssme purpose if a period were placed after
"weapon® and the remainder of the section stricken, Mr. Knight recommended
retention of the final clawse in the sentence and the members agreed that it
vas more preclse with the phrase than without it. Vote was then taken on Mr.
Toomton's wotion which carried unanimousty.

Me. ¥night soggested that the Conmission discuss section 3 and then send
the robbery draft back to Subcommittee No. 1. Nr. Paillette indicated that
sections 2 and 3 were interrelated and if the Commission was going to rercfer
section 2 to the subcommittes, there was little to be gained by discussing
section 3. : ' S L

AL this point the Comission recessed for lunch and the maeting was
resured at 1:45 pam. with the following mambers of the Commission present::
Chairman Ytorri, Representative Harlan, Judge Pumns, Senator Burns, Mr. Knight,
Senator Mahorey and Mr. Thornton. Also present weres: Mr. Paillette, Miss
Lavorato, Mr, Tanzer, Mr. Colliexr, tr. Blensly and Mr, Williams,

hairman Yturri indicated that Senator Pums and Mr. Paillette had worked
through the ncon hour to redraft section 2, robbery in the second degree. Mr,
Paillette cormented that the critician divected at section 2 of Prelimin
Draft No. 3 was well taken, particinlarly with respect to Justice Sloan's
corment that the subcommittes might have inadvertently written into secticn 2
the implication that the actor would have to threaten the use of an actmal
dangercus weapon. He read the sectien he and Senator Burns had drafted:

: ' !

"A person commits the crime of robbery in the second dagree if
he violates section 1 and represents felther] by [his] words or
conduct that he is armed with what purports o be a dangsrous or
deadly weapon. " ' '

Mr. Paillette explained that "words or conduct® would enconpass the note
written by the actor saying that he hed a gun and also the display of a gun on
his person or the use of vhat appeared o be & gun. The proposed section, he -
sald, was dirvected at the reprosentation made by the robber and not at the type
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of weapon with which he was armed. T use of "dangerous or deadly weapon®
vas also a change from P.D. #3, he noted. s

Professor Platt suggested saying “what appears to the victim to be® rather
than “what purports to ke", Mr. Paillette replied that Professor Platt's
proposed language would add the element of the supjective test. The representa-~
tion and the acts of the robbér rather than what the victim thought were the
important points to be covered, he said.

Juge Purns suggested "his® be deleted from the proposed section and other
members of the Commission expressed agreement.

Mr. Tanzer asked if it was advisable to insert language referring to an
accomplice and Mr. Koight replied that if the actor said his accomplice was
armed, the xobber would also be armed constructively and the final result wonld
depend on the ultimate definition of Havined," After further discussion, M.
Tanzer commented that he Lelieved the proposed section took care of the question
of whether the actor was armed aviually or constructively without further
amendreant. The Commigsion was in accord that "armed" as used.in the proposed
‘section 2 meant that the actor was armed elther actually or constructively.

Judge Burne pointed cut that the Michigan cede enployed "dangercus’instrn-
ment” yather than “dangercus weapon" and Mr, Paillette replied that it would
make no differance which term the draft erployed so long as it was appropriataly
defined. The Cowmission had previously decided, he said, to use "weapon" :
rather than "instrurent." R

Judge Burns commented that the proposed language tool care of the trouble-
sce areas the Commission had been discussing.. In the toy pistol situwation if
the dafense could convince the Jury that the pistol did not purport to ke a
dangercus weapon, the defendant could either be fourd not guilty or cénvicted
of xohbery in the third degree; if the Jury were not oonvinced, the defendant
would ke found guilty of second degree. L C

Bepresentative Harlan moved, seconded by Judge BPums, that secticn 2 he
adopted to read: -

"A person conmits the crime of robbery in the second
degree if he viclates secticn 1 and represents by words or
conduct that he is anmwed with vhat purports to ke a dangerous
or ¢eadly weapon. "
[Mote: See page 10 of these minutes for further amendment to section 2.]

Section 3. PRobbery in the firsi degree. Judge Bumns asked what kind of
situaticn section 3 (3) was designed to cover when it used the phrase
“attempts to cavse serious physical injury.” By way of background information,
Mr. Paillette explained that the early draft of the proposed burglary secticns
included a subsection which would have aggravated the crire of burglary if the

actor intentionally or recklessly “inflicts or attempts to inflict physical
- Anjury to any person.'  He galled attention to page 8 of Subcormittes No. 1.
Minutes of May 27, 1968, outlining the committee's discussion concerning the
use of "inflicts" as opposed to "causes.” ‘The committee had decided to use
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‘causes"” because “inflicts" seemed inconsistent with “recklessly" and they had
also retained "attempts® in the burglary statute, When the robbery statute
was drafted, the caomittee, in order to maintain consistency of language with
the butglary draft, had retained “causes or attempts to cause” with the ‘thought
that the phrase would cover that kind of sitvation where throudh no fanlt of
the defendant, he did not succesd in completing the act e ‘had bagun. The
cormittee felt he should nonetheless suffer the consequences of the ‘attenpted:

_ offense.

With respect to section 3 (4) Representative Harlan s2id the meaning of
"actually present” had been discussed at the Commission's previous meeting but
no definite conclusion had heen rexched. Senator Burns called attention to
pages 15 and 16 of the Commission Mimutes of July 19, 1968, which reflected
the discussion with respect to this question. Mr. Paillette ewplained that
the rationale behind subsection {(4) was that if an accomplice were there o
enforce the robber, the situation wss rotentially as dangerous as if the
robber were armed. Chaiyman Yoorri azwad Af cection 2 (4) was intended to
include a "look-out" ond Mr. Dailletts replicd that the feeling of the sub-
committes was that the subsestion would arply o somsone within such proximity
of the victim that ho vould be in a positicn to aid the accomplice in exerting
force upon the victim. Choirman Yturrd said that such a definition could

include a "look-out" in same cascs end Mr. Paillette agreed. -

Judge Burns remarvied that the draft was really aimed at the added Fear
engendered in the mind of the vichim plug the coded likelihood of violence by
virtue of the presence of more than ono ropkes, Hz sugiested that the come
mentary include an explanation of the tewm "actually present” phrased in
terns of proxdmity to the vietim as stated by ¥r. Paillette in the preceding
paragyaph. Co '

Mr. Blensly ashked if the dvaft should contein the phrase “then and there"
to distinguish batween an cccarmlice Frezent o th2 time of the robhery as
opposed o one who "cazed" the Trariees ot an sarlier time. Mr. Collier
suggested: “Xs acting in concoré with snother person and both ‘BeXsons are
within the conscious presence of the victim." Chajrman Yewrri proposed to
add: "Is acting in concert with encihe- person then and there present . ., . "
te Mr. Collier's suggested Languara. : :

Mr, Tanzer pointed out that tho Conmicsion was thinking in terms of
charging the man inside the skore with the crime. If the sitvation were
approached from the stondpoint of chaxging the man at the wheel of the get-
fway car, that person would bz “addad by other porson actually present"
and ‘oould be emilty of firgk “iygres robbery vhile the man inside the srore
might be charged w@ih third degree robbory because hz wes unarmed. Judgre
Burns pointed out that the mm in tho car could not be gquilty of first degree
robbery because he was not violating coctlcon 1 by using or threatening the
immediate use of physical force unch another, ' .

Chaimman Yeurri proposed to substitute the following language for thagk
contaired in subsection (4): '

"{4) TIs acting in concert with one or rore other persons
Iocated within such prozimity of the thoft as to he able to aid
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or assist in the commission of the theft, ™

He explained that the Commission was not particularly concerned with the
added fear instilled in the victim and the suggested language would include
an accomplice who was either cutside or inside the store which was keing robbed.

Professor Platt questioned whether a “look-out" man really increased
the danger to the victim. Ie was of the opinicn it might actually lessen
the danger becavse the robber would have someone there to-issue an alarm if
a politeman were O appear on the scene. Choirman Yiurri then revised his
suggested language: T

“(4) TIs acting in concert with one or more other persons
Jocated within such proximity of the theft as 6 ke able o
assist in causing injury to the victim of the theft or others
hiearipy. " Lo

. Mr. Paillette comrented that an attempt to define "actually present”
only created more problems because it then becams necessaxry {o define other
terms, and In Chairmmen Yturri's proposal “nearby" would neeéd to be dofined.
He was of the opinion that Michigan had aple 2 "actually present” in its
code. to distinguish between the look-cut situation and the rerscn in close
prowimity.” Judge Burns contended that the type of language Chaimman Yiurri
had proposed should be contained in the commentary rather than the statube,

. Mr. Tanzer asked whether an accemplice increased the danger to the victim
to such a degree that it should raise the punishment. for the crime to a life.
sentence as opposed to the penalty for second degrea robbery. Mr, Paillette
informed the Commission that in New York prior to 1965 robbery with an
accamplice was a first degree offense bub in their revieed cede it-had been
dropped to second degres. Judge Burns commented that the crime of raobbery -
with an acceaplice was also second degree in Michigan and in that code it
was the only manner of committing second degrec robbery. Mr. Paillette
indicated that in the Oregon draft it had heen placed in first degree in an
attempt. to hold down the mumber of dcgrees to ke included in the code ang
when the offense of Eeing ajded by anothex persen actually present was
originally placed in first degree rokbbery, the draft did not contain a
second degree section. ¥r. Enight suggested that section 3 {4) might more
apprepriately be contained in sactien 2 and Senator Burns expressed agresment.

Judge Burns then roved that soction 2 be amended to read:

A person commits the cvime of robkory in the second degree
if he violates section 1 and: :

"(1) Represents by wouds or conduct that he is ammed with
what purports to be a dangerous or dezdly weapon; or i

"{2} Is aided by another person accurily present,

Also-included in Judge Burns' motion was tha instructicn that the cormentary
to section 2 be revised to includz a statement to the effect that the phrase
“actually present" was intended to apply to a person within such prosimity
of the victim that he would ko in =z position to aid the person comitting
the robbeyy in exerting force upon the victim, Senator Durnz seconded the
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motion and it carried unanimously,

Mr. Knight then roved that section 3 ke dpproved with the deleticn of
subsection {4). Mr. Thornton seconded and this motion algo carried without
opposition.

Arson and Related Offenses; Preliminary Draft No. 4; Novelther 1962

Section 1. Arson and xelated offenses; definit‘i-mng- Senator Burns
indicated that arson was the most GiiFicult subject Suhcommittes No. 1 had
undertaken. They spent a great deal of time in attempting to classify the

-property to be protected by the arson statutes and hed finally adopted a
definition of the term "protected property.” He called attention to the
‘commentary concerming this term on page 1 of the draft,

Mr. Paillette explained that 'thmughout the arson sactions the com-

mittee's intention was to build upon the wo-pronged basic rationale hehind

the crirve of arson:(l) the protscticn of public life and safety and (2) the
protection of particularly cherished praperity. ‘The inclusion of forest
land in the definition of “protected property,” he sald, was ‘a departure
from existing law in that the intentional setting of a forest fire under
this-draft would be areon in the first degree and would upgrade that crime

-considerably from existing law so far as penalties were conceyned. The
_subcommitfes's thought was that in the stake of Oregon a forest fire
~intentionally set could cause sericus econcmi= injury to the state coupled
‘with the added risk of darger to human 1ife., Tre definition of “protected

properiy,” he said, was quite similar to the definition of “huilding" in

-the Burglary Article and also similar to the definitions of »building" in
“the donnecticut and New York codes, set out on page 2 of the draft. All

the definitions were aimed at the protection of structures. and buildings

-where people were actually present.

Mr. Knight asked if "customarily occupied by people” w'ai_.s':i:nteﬁded to
mean a building where people lived or slept, A store, he said, vias
customarily oocupied by people in the daytime but not in the nighttine,

- Mr. Paillette replied that this was the area the subcarem. ttee had spent

the rost time on and the problem had bheen approached fram a nmber of
different directions. They had finally decided upen the lanfuage in the
draft which did not limit the protected property to a dwelling house type
of property and purposely avoided reference to buildings where people slept
owernight bacanse it waos the concensus of the committee that theve were
structures cooupied at night where people did not sleep and the burning of
such a structure should be locled upon as sericus since pecple were likely
to ke in it most of the time.

2 beginsg here:

Senator Burms' called attention to. the minutes of Sobcormittee Na. 1,
September 22, 1968, pages 2 through 5, where this subject was discussed and
also pointed ocut the discussion of the subcommittes in the miriites of
August 9, 1968, pages 11 and 12,

Senator Burns suggested the discussion of the Comission hegin with -
section 5 and work backward through the draft, and the menbers concurrad.
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Section. 5. Arson. in the first'degree. Judge Burns said that under the
definition of “protected properiy’ the burning of a car, a telephoné booth,
a hamburger stand or an antomatic. laundry would be first degree arson and,
as a matier of policy, he did not agres with that concept, The hurning of
a telephone booth, he said, was not as serious as the buming of scmeone's
hore, and the person who bumed a telephone beooth should not be treated as
& first degree arsonist. Mr, Tanzer sald he applanded the subcormittee’s
decision to get away from the dwelling house concept but agreed with Judge
Burris that the "customarily occupied” phrase was overly broad.

Mr. Thornton concurred in Judge Purns' comment that the burnirng of a
telephene hooth or a hamburger stand should not ke fivst degree arson and
expressed approval of the New York arson statute. Mr. ¥night noted that to
. be gquilty of fivst degree arson under the New York statute, scmecne would
have to be in the building at the time the fire was started.

. A brief recess was taken at this point and upon reswmting the meeting
Mr. Paillette advised, in response to a question by Judge Purns, that
Prefessor Kadish was scheduled to arrive in Salem on the following day
about 11:00 a.m. and it was planned to devote the rost of the day to his
discugsion. It was cbvicus at this point in the meeting that the agenda
for November 21 wonld not be completed by the end of the day and the members
agreed to meet the follewing morning at 9:45 a.m. to contine their work
session pending Professor Kadish's arrival,

. 'The committee then vesumed theiv discussion of the arson draft and -
Chairman Yiurri suggested that the definition of "protected property” be
revised to state that the term would mean “any structure, place or thing
vhere the defendant Jnows or under the circumstances should have knowm
that the presence of a person therein is a possibility" and also retain
therein the definition of “public buildings" and "forest land" as stated
in section 1 (1), Mr. XKnight said he understood it was, the subcommittes's
interf to place the burden on the defendant to make certain that no peyson
was in the boilding he burned rather than placing the hurden on the state
to prove that the defendant had endangered human life when he burned the
ilding,

Mr. Paillette explained that the raticnale of the sibecnmttes was .
that it made no difference whether anyone was in the building if that =
structure was of the type cusiomarily occupied by psople so that it would
not be mere chance that would determine whether the defendant weuld be -
charged with fivst degree arson. This, he said, was also the rationale - '
of the Model Penal Code. If by a stroke of luck no one was: in the huilding
at the time he burned it, he would not be treated diffevently than somzone
who burned a building where he knew there was schreone present at the time of
the burning. Mr. Paillette wes of the opinion that the New ¥York approzch to .
first degree arson placed an incredible burden on the state to prove that the
defendant knew or should have known the building would be ocoupied.

In xesponse to Judge Burns' earlier criticism, Senator Bums said he
was not as concermed about the burning of a hanburger stand as he was about
the danger of someone being in that struchire who might be Lurned as a result
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of the fire. If the harburger stand were a structure that could reasonably be
said to be customarily ocoupied, he said, there was an arqumant in favor of
placing it within the class of protected property. He added that he would not
consider a telephone booth to fall within the definition of the type of
structure that would ke customarily cecupied by people.

Judge Burns called attention to the affirmative defense in New York,
section 150,10 (2}, and while he was not generally in favor of affirmmative
defenses in the criminal code, he said, it might help to solve the Commission's
problem if the draft were to provide that it was an affirmative defence if the
defendant could show that the building or striucture he burned was of a type
that at the time or place in question was not likely to be ceoupied. A
provision to that effect, he said, wonld take carc of a hamburger stand after
it was closzed for the day or a camper parked in someone’s backyard rather
than in a park vwhere it was likely to ke in use. -

._ Mr. Paillette pointed cut that vnder the proposed section 5 (2) it would
be first degres arson if any kind of property were burned which placed
another in danger so that in the camper situation if a person were endangered
by the burning, the crime would ka first degree arson. If a restaurant
customarily hired a janitor to clean the building in the nighttime, that too
would Le-covered even though the building wes not customarily used as his
Gwelling. The spboorenittes's dafinition was desicned, he said, to get at the
Sitvation where through sheer luck no one was present at the time of the fire,
but. if the property was of the class dsfinod, the crime would nonetheless be
first degree arson and it would not be & bonus to the defendant if he were
lucky enough to born it at a time when there was no one on the pramises.

Senator Bums said the Commission should make the basic policy decision
of whether they wished first degree arsan to go so far as to protect all types.
of structures in which people were customarily found, This, he said, could
conceivably include a hanburger stand: it wosld probably not include a telephones .
booth nor a hamburger stand at 3:00 a.m. when it customarily closed at 10:00 p.m.

Chairman Yourri asked if it wonld solve the problem Lo say "customarily
cccupied by pecple at the time of the fire or explosion.” Mr. Knight asked if
‘that language would cover the janitor who arrived at 6:00 p.m. vhen the office
persommel customarily left the building at 5:00 pan.  Chairman Yeurri replied
that the building would ke considered to he customarily occupied if the janitor
were in the building and the burden should be on the arsonist to make sure the
building was not ordinarily occupicd at the tire he set the fire, Senator Burns
cormented that the judge tring a cazz wunder that language would have the
discretion of submitting a first doorec chargs 1o the jury if he felt under
the facts and civeumstances that the structure wzs of the type customarily
cccupied by people.

Professor Platt pointed out that whon the Conmission was disenssing an
arsonist, they were talking chout a partieular kind of criminal, a pyromaniac,
wihich raised some interesting problems with respect o the care the Conmission
was taking in diluting the mens rea clersats of the crime. The pyromaniac, he
said, was not concerned with wio was in the building at the time he set the
five; his purposes were completely unrelated to the Conmission's concarn that
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the arsonist meke sure the building was uncccupied before setting the fire.
This discussion became especially appropriate at this time, he said, because
the subcommittee studying the Responsibility Zrticle would scon recommend to
the Cormission the doctrine of partial responsibility which said that short
of insanity, a defendant may prove that, because of mental Qisease or defect,
he could not form the intent element necessary for his conviction. For this
reason, Professor Platt sald, in an entirely different context the Cammission
was perhaps unduly concerned with keing too strict if a broad definition of
the elemrent of the crime of arson were drawn. He expressed approval of the
draft as submitted by the subcormittes.

Judge Burns said he was prepared to withdraw his chijections to secticn 5
(1) and to approve the dafinition provided the commentary made it clear that
protected properiy did or did not include, according to the determination of
the Comission, a business structure at 3:00 a.m. which custemarily clozsed at
10:00 p.m. Under the propozed statute as presently drasm, he said, "custom—
arily occupied by people" would mean the structure was "protected property"
24 hours a day, Senator Yiurri expressed the view that it would be preferable
to clarify the definition in the statute rathsr than in the commentary.

Mr, Tanzer inquired if the state would have to prove there was normally a
janitor in the building at 3:00 a.n. under the draft and Sengtor Bums replied
that such was nob the intent of the subcormittes, Mr., Tanzer indicated he was
impressed by Professor Platt's statement concerning the pyromaniac and perhaps
the definiticn should ke overly hroad so that the statute wonld encnpass a
great deal and the judge would then have discretion as to vwhether the act
caused a very dengexous situation or one that was not so dangerous.

Mr. Colller asked if section 5 (2) created a potential situation wheye
the setting of any fire, anywhere, at any time, could conceivably be raised
to the status of first degree areon and Mr, Paillette replied affimmatively and
added that was the specific intent of the subcommittee consistent with the.
rationale of the entire arson statute —— to protect people regardless of
where or when the fire was set. '

Chedrman Yturri comvented that the meaning of "customarily occupied by
people" was causing the Commission a great deal of concern. If the definition
were not amended, be said, the phrase would encampass a very broad area and he
expressed agreement with Judge Burns' interpretation of the phrase which was
that if a place was customarily occupied five hours a day, it would be occupied
by people for the purposes of the draft around the clock. If the Commission
viented to acconmodate the view expressed by Judge Burns earlier that someone :
Purning a hanburger stand when no one was present should be treated differently
than soreone burning that stand when he knew someone was there, evan though
that sitvation could be taken care of by the sentencing powers of the court,
Chatrman Yturri said he would personally feel it would be an improvement if a
provision with respect to time were added: nanely, if the property tere
customarily occupied by people Yat the time of the fire or explosion.”

Judge Purns asked what Chatrman Yturri would do to subsection {2} if his



Page 15
Criminal Law Revision Commission
bﬁ.p.utes s November 21, 1968

proposal were adopted and was told by the Chairmsn that no revision f.-.;auld ba
necessary hecause "protected property® would he defined in section 1.

dudge Burns observed that with Chairman Yeurri's suggested amendment, a
henburger stand at 3:00 a.m. would not be "protected property” if a janitor
was not customarily there at that time, and the Chairwan concurred. Mr. Tanzer
asked if the premises would ke ‘customarily opoupied’ if a janitor were. .
regularly employed-one specific night each week and the Chairman replied that

the court would submit that quastion to the juxy. ) .

¢ Mr. Tanzer expressed concern over Chaivman Yiurri's proposed amendment
because the district attorney would have to prove the time of the fire which
could be difficult in scme cases. He asked if it would be arson to burn a
beach. cabin in the middle of the week which was customarily occupled only on

e week end. The Chairman replied that he thought such an act should be
‘arson whether or not the cabin was occupied and he thought it would be arson
under the proposed definition. Judge Bumns said he would agres that such an
-act should te first degree arson but did not agree that such a cabin would be
"protected property" if the Chaiman's avendment were adopted. - T .

Mr. paillette expressed the view that the rationale of the Model Pemad
Code was sound and that raticnale was to avoid making a capricious cireumstanrce
an element of the crime that would upgrade it to first degree. If the definition
were pimmed down to a particular time, a chance elerent would ke injected into
the statute, He inditated that. the chief concern should be that the building
or structure was of the c¢lass which was custemarily occupied. rathar than o he
concexmed -with the specific building. STl e T

Mr. Thornton reiterated his dissatisfaction with the entire areon draft
and contended that the New York arson statute would be more acceptable pro-
viding the definition section were altered to some degree. He also expressed
- dislike of the term "protected property” and objected to its use particularly
because it had no prior judicial construction or interpretation, T

Chairman Yturri asked Mr. Pailletie what he fomd wrong with the New York
statute. Mr. Paillette replied that the Mew York first degree arson statute
said the actor had to demage a building; that there had to be a person in the
building at the time of the fire; and that the defendant knew of his presaice
or the cixcumstances were such as to vender the presance of a pergon therein:

a reasonable possibility. The subcormittee, he said, felt this placed quite

a burden on the state to prove not only that there was a person in the huilding
at the time but, forther, to prove that the defendant knew or should have knorm
about it. The members also objectzd to making the crime first degree arson :
for the reason that there happened by meve chance fo be somebody in the building
at the time. In answer to a question by the Chaiyman, Mr. Paillette said the
primary purpose of the subcormittee was not to ease the burden on the prosecution
but to protect people, and they felt it would be rore protection to human safety
to define the class of property wirich fell within the definition of protected-’
property even though there might not actnally be anyone in the huilding at the
time of the crime. YR . S S

The Commission recessed at 4:40 p.m.
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Novenbar 22, 19658

Mepbers Present: Senator Anthony ¥turri, Chairman -
' Fepresentative Dale M, Harlan, Vice Chairman
Judge James M. Purns
Mr, Frank D. Knight
Senator Thomas R. jlahoney
Mr. Robert Y. Thornton

Abgent: Senator Joln D. Furns
Mr. Rokert Chandler
Mr. Donald B, Clavk .
Representative Edward 1. Elder
Fepresentative Carrol B. Howe -
Fepresentative James A. Redden
Mr. Bruce Spaulding

Staff: Mr, Conald L. Paillette, Project Director
Miss Jeannie Lavorato, Ressarch Counsal

feporters: Professor George M. Tlatt, University of Oregon
' : School of Law :
Professor Courtney Arthur, Willamette University
College of Leaw - .

Also Present: Mr. Jacob B. Tanzexr, Chairman, Bar Conmittes on
. ' Criminal Law and Procedure
Jusitice Cordon Sloan, Orsgon Supresme Court
Mr. Dopald R. Blansly, Yamhill County District Attomey
Mr. Lou L. Williams, Columbia County Districk Attornay
Professor Donald Brody, University of Oregon
- . Behool of Law

The meeting was called to order at 10:00 am. by the Chairman, Senator
Anthony Yiurri, in Room 302 Capitol Building, Salem,

Arsen and Reckless Burning: -Prelirrdﬁary I_Jifaft Ho. 4; MNowvenmbear 1068

Secticn 5. Arson in the first degree The Chairman advised that Judge
Burns had prepared a proposal to submt to the Cenmigsion this momming degigned
to solve some of the problems which had been discussed on the previous day.

Judge Puins explained that the phrase “customarily cccupied by people” in
the definition of "protected property” was of crucial iwportance at both the
nonsnit stage and at the instruction stage of a trial, The Commission would
presumably decide either thal it was a phvase on which the court shouid
Instruct or that it needed no fuither cefinition and could ke defined by
Jurors acting as people with comronsense.  In any event, the fact finder would
have to decide whethor "custonarily oocupied by reople” was or was not applicable
SO 83 Lo enhance the crime to first deguee arson, He said it appeared to him
that the best way to approach the problem was to add to the conmentary and algo
‘make some revision in the statute itself. He suggested the commentary resd:
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"The aim of the Cormission is to protect human safety; thus
we enhance biming of buildings customarily cccupied by pecople to
first degree arson because of the risk to bumen life or safety.
Further we recognize the severe danger from fires ocourring duxing
riots or civil disturbances and we reccgnize that the complesdty
of wrban society makes it necessary to uge phraseology such as we
have used. We further recognize, however, that sore buildings
and things are customarily occupied by pecple at some tines and
places and not at others. For example, a loundzomat or a ham-
burger stand would rot normally be customarily occupied by people
after reguiar business hours. A camper in the woods would custom-—
arily be occupied but would not be customarily occupied while parked
in the owner's backysrd. BAs a conseguence znd to zolve this problem
of the phrase "customarily oscupicd by people", the Conmission Feels
it appropriate to provide a reduction of the degree of the orine
only where the defendant is ablc to prove that under the circumstances
of the time and place the buiiding was not then and there custamarily
occupied by people and further the clrcucrances at the tire and place
were such as to render the foct of NCAQCCUPENCY reasonably probable.

"The Commission does not regard a telephone Looth as a building
or structure customarily occupied by people.® '

Judge Burns then proposed to add to cection 5 this wording:

"If the defendant proves by a preponderance of the evidence
that the building, structure or thing was, by reascn of ciraumstances
of time and place when [and where] the fivo or explosion ccourrad,
not then and there customarily occupied by pecple, and that the
circumstances were such as to make sush fact of nonoccupancy
reasonably probable, the crime shall ke reoduced to arson in the
second degree, ! : : :

: Judge Burns said the proposad lenguage in effect related to hoth first and
second degree arson, bnt it would take care of *he problem which disturbed him
on the previous day; namely, that the bumning of a laundrcmat oY a hanburger
stand at pight would be first deqres arson. He commented that not all arsonists
vere psychotics and if the defendant wanted to reduce his culpability, he could
present evidence that the buildirng he hurned was not custoparily occupied by

- people at the time he burned it in order to reduce the charge to second degree
wnder the proposed lanquage.

Professor Platt cbjected to the propondsrence of evidence burden placed on
the defendant by Judge Bums® proposed addition to secticn 5. He was of the
opinion it posed a sericus constiinticnal questicn because it appreoached the
point of making the defendant prove his innocence, Even if it were not a due
process violation, he thought it was not the Froper vinree for a new code to take.
e Commission should avoid, he said, placing tha burden of prcof on the. Aaferndant:;
the state was much better able to bear that kind of hurden,

Judge Burns said that as a general policy he agreed with Professor Platt and
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he agreed that the proposal was poor policy essentially, but in this particular
case everything the Commission had said azsumed -that the defendant was quilty of
at Jeast second degree araon. The only question was whether to make all the
acts listed in section 5 first degree where the building was one of a particular.
class. Using the burning of a latndromat as an example, the deferdant would in
2,y event be guilty of second degree arson. The proposed language would say in
effect that generally the Commission wanted to deter those who were inclined to
buen buildings customarily occupied by people by making that the most severs
degree of avson, but they wanted to provids a partial escape hatch to reduce the
degree in cases where the actuzl fire Gid not reasonably jecpardize haman safety.

Senator Mahoney comwented that he agreed with both speakers but in the
crime of arson the results were so horrendeus that if the defendant was quilty,

he saw no objection +o requiring him to carry the burden of the preponderance of
proof as to the deqree of the crime, ' ' -

. Chairman Yeurri suggested that instead of revising secticn 5, the following
might be added to the cormentaxy to satisfy Profescor Platt's objections:

"The Comrission feels that if the state fajils to prove beyond
a reazonable doubt that the building, structure or thing was, by
reason of clroumstances in time and place when the fire oY explosion
- ecourred, then and there customarily oconpied by people, dr that
the ciramstarces were such as to make such fact of oCcupancy
reasonably proiable, the crime shall ke reduced to second degree, "

Proféssor Platt indicated he was not objecting to the treatment of the sube
ject suggested Ly Judge Burns but was raising the preponderance issue.

Mr. Knight said that when a building was burned which might have people in
it, the Commission should moke certain that the burden was on the defendant to
see that there were no people in that building kefore he hurmed it. Chairman
Yourrl indicated his proposal weuld do exactly that. - '

Mr, Paillette commented that if a defendant were charged with first degree
arsen for kurning protected property, the very fact that it was protected
property was a material element of the crime and that fact would have to Le
proved by the state beyond a reasonable doubt. 1§ the state failed to prove
that fact but proved the other elerents of the crime, it would ke a lesser
included offense and would deop to second degree axson. Judge Burns said that
wider those circumstances the judge would prebably submit the question to the
Jury but he doubted that the judge would direct a verdict for First degree arson.
Mr. Paillette indicated he would ke inclined to agree with Professor Platit thak
the language proposed by Judge Burns to he added to section 5 would present a
constitutional dus Procoss. question. '

Professor Platt said the Commission could say, “It is an affirmative defense
that the huilding, structure or thing was not then and there customarily ococupied. ™
This languzge would leave the burden with the statc beyond a reasonable doubt but
would make the defendant introduce "scre evidence" and the mabter would then be
left to the court to decide whether or not that evidence was sufficient for a
conviction. : B . :
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Miss Lavorato suggested the Commission follow the approach of the Michigan
proposed statute which avoided stating the provision as an affinmative defense by
saying:

"A person does not commit the crime of arson in the firge
degree if:

“(a) The building or thing was by reason of the.
circumstances of time and place [when and where the firve or ex-
plosion occurred] not then and there custatarily occupied by
pecple; and :

“{b) Yhat the circumstances were not such as to make such
fact of nonoceupancy reasonably probable, .

"The burden of injecting the issue is on the defendant but
this does not shift the burden of proog "

Professor Platt said this proposal followed his suggestion but was achieved
by different lmguage. He suggested, however, that the last sentence of the -
proposal be rvevised to include an affirmative defense, Judge Burns commented
that when New York and Michigsn employsd an affivmative defense, it was a complete
defense to that particlar crime whereos all the Cormiission was attempting to do
was to shift the crime downward one degree. Chairman Yewrri proposed to say that
the act was an affiumative defense to the charge of arson in the first degree.

- After further discussion, Professor Platt said he would like to amend his
previous statement and oppose the ineerftion of the lanquage suggested by Migg
Lavorato. The affirmative defense, meaning that some evidence mast ke introduced
by the defendant but the burden wonld be on the state to prove the charge beyond
a reasonable doubt, should be used but it was cnly justified in the unique situation
where sore information was within the knowledge of the defendant only. ‘There could
be sore very peculiar situations where only the defendant could know about the
evidence and therefore should produce that evicence; the state should not be Forced
o do that,

Mr. Knight pointed out that the Cmmission was getting away from +the
rationale the subcommittee began with which was to place the hurden on the defendant
to make sure that no one was in the building kefore the fire was started. . Judge Banms
suggested that if that approach was to hbe maintained, section 1 could be amended
to say that "'customarily cccupied by people’ means a building, struchure or thing
which at the time and place when the five or explosion occurred, was then and
there customarily acoupied or that the clrcumstances were such as to make the faet
of occupancy reasonably probable," The definition would then be stated affinmatively
and the burden of proof weuld be on tha stace and wourld include the definition to
ke uged by the court when ruling on motions for nonsuit and when instructing the
Jury.

AL this point Mr. Paillette amounced tha: he had just talked by phona to
Professor Kadish who had called frem the airport in Oskland., The piane he was
te hoard was delayed in its flight frem los Angeles by fog and had Hjust arrived
in Qakland where it had a fiat tire. Since no crews would he available to replaca
the wheel until afterncon, Professor Kadish hed canceled his trip and would try to
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make arrangerents to appear hefore the Comuission at another time. Mr. Pailletts
indicated he had communicated this informetion to Senator Burnsg who was in FPort-—
Aand awaiting Professor Kadish's arrival and Senator Bums was leaving immediately
for Balem in order to ke in attendance at this afterncon's Conmission session.

Chairman Ytoryi then  suggested that the Conmission place in the commentary
all the matters they had kbean discussing rather then attenpting to arend the
statute. He proposed to remove the reference to preponderance of evidence and to
insext in the carmentary the language sggested by Judge Burns plus language of
the nature Miss Yavorato proposed. If guestion then arose as o the meaning of
"custemarily occupied by people," the fact finder could turn to the commentary to
determine the intent and purpose of the statute. The court could instruct the
Jury in accordance with that stated purpose and intent, and the Jury would make
the decision. He pointed out that the jury decided other issues hetween the state
and the defense and this Quastion would then become ane rore determination for
them to make.

Mr. Knight asked how rmch weignt the conmantary would actually carry,
Chaipman Yiurri suggested, aid dustice slozn concurred, that the statute include
A statement that the Commissien sHpecied the courts 4o use the cémmentaiy,
Professor Platt said he had recently read an article Citing an T1llinois Suprame
Court decision which held for thn Firet time that the commerts to the Illinois
Penal Code were accaptable znd would be used in the Suprere Court of Illinois.
Chairman Yturri noted thas Cregon hod similar procedent in a case handed down
within the last year in which the couprt hzd explozed the legislative cormittes
minutes tu ascertain the intcit of ths Jew. Sudge Bums wade a further suggestion
with respect to the matter to be included in the cormentary and after further
discussicn a recess vas taken for the purpose of allowing Judgs Bums to brepare
in written form the language ha had suggested.

When the Commission reassanbiled following the recess, Mr. Paillette read
" the following suggested cormentary which Judge Burns had prepared: '
"The aim of the Commicsion is to protoct huyman 1ife and

‘safety, by enhneing the degres of arson to first degree when
the thing irnolved is a building, structive ov thing which is

typically occupied by people. The xisk to hman life or safety
is especially great whove svch itoms: are scot afiye, Further,
the Commission reccnizes the dongeis frem fires which ooeur

- during riots or civil dictorbantes, and which occur in marty
types of structures, buildings or things whizh vary greatly
due to the cempleztity of our mben socizty.  Some tuildings,
structures or things are cugiomarily ocarpd ed by people at
some times and places, and not ac othcrsy o.6., a laundromat
or hamburger stand are not noxally occupied by pecple after

" business hours; likewise, a Carper in tha woods wonld normally
be ocoupied, whilzs it wwmig not, vhile parled in the cuner's
backyard. We cigect, i - - - Troou Linn T guidelines in
defining the phrase “eustomerily eccnpied o prople.

"In inctructing <juzors, ox in mling on notions for
judoment of acruittal, ete,, therefore, we expoct the following
meahings to be used:
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"2 building, structure or thing is customarily accupied by
pecple, for purposes of the arson section, if: :

- ™{a) By reason of circumstances of time and place when
' the fire or explosion ccours, pecple are normal ly
in’ the huilding, structure or thing: or,

") Circumstances are such as to make the fact of
occupshcy by persons reasonably probable [possibile].

"Therefore, it will nomally ke a jury question whether the
state has proved that the building, structure or thing is
‘costomarily occupied;' the Jury will be appropriately instricted
that if they find it is, the crime would be first degree; if not,
it would be second degree."

Judge Burns indicated that Mr. Paillette had pointed ocut that the rroposed.-
odmentary should explain more explicitly that the statute related to a clags. of -
buildings, structures or things and not merely to ane or two specific ifems. He.
seid there might also be circumstances other than motions for acquittal where
question would arise as to the meaning of the temm and suggested that the oan-
mentary should not be so severely limited in that respect but should be vevised .
to say that wherever the question arose, the meaning would be as cutlined in the-
comeentary and once the definition of “eustomarily occupied by people” was used,
the jury would intcypret it. . ’ T -

Justice Sloan suggested that using a lawndromat as an example might alsg
limit the commentary and Judge Burns asgreed that the commenttary should not: be
so specific as to say a lamdromat or a hanburger stand. It might be better,
he said, to say "some types of things such as hoats, campers, etc.”™ 0 ©

Judge Burns then moved that the rreposed commentary be amended aleng the
lines indicated by the discussion kearing in mind that some further werk on
grammay would ke necessary by the reporter and that it be added to the commentary
for either section 1 or section 5 of the arson draft. Representative Harlan
seconded the motion, ' o

Mr. Paillette asserted that as a general policy matter the Commission should
bear in ming that the weight the conmentary might ultimately ke given by the
courts should not be overemphasized evan though it was an iwportant part of
legislative history. New York, he said, had an annotared code including their
coamentary as did Illineis, but Oregon’s commentary would not be included with
the statute in all probability. ORS was not an armotated code and when the
Commission faced a troublesce problem, he urged that if at all Fossible the
solution be codified. Judge Burns said he assumed that ultimately the criminal
code would be printed in a beoklet similar to Michigan's proposed final draft
with the commentary casily available, '

Chaimman Yturri indicated that the final cormentary would appear in some
form and vhile it would not go into ORS, it would he readily available in printed
form. Professor Platt said the legislature could require Iegislative Counsel o
include the comentary to each seciicn in the annotations to ORS and Chairman ;

¥Yturri agreed. : .



Pane 22 )
Criminal Faw Fevision Commissicon
Mimutes, Noverber 32, 1268

Since a quorum was not present to vots on Judge EBurns' moticn, the

Commission recessed for lunch at 12:00 noon,
Tape 3 begins here:

"The meeting was resumed at 1:45 p.m. with the following members present:
Chaixrman Yturri, Representative Harlan, Senator Burns, Judge Burns, Mr. Knight,
Senator Mshoney., Also present were: Justice Ao Denecke, Mr. Blensly, Mr.
Tanzer, Miss Lavorato, Mr. Paillcette ¢ Prcfessor Brady, Professor Platt and
Mr. Williams.

Judge Burns explained to Senator Burns, who had not been present at the
moxning session, that the motion pending before the Comission was to amend his
suggested commentary which was designed to provide a reasonably definite quide-
line ox explanation for juries, judges and lawyers as to the meaning of
"customarily occupied by people” and left the decision to the trier of the fact
in any given case. The commentary would not impose a burden on the defendant
and would not clutter up the section with an affirmative defiense, he said.

Senator Burns said he found nothing ebjectionable wAth following this
oourse and would vote for the motion, but he said he had- grave reservations
abaut placing this type of information in the comuentary. The Commission
should try, he said, to say clearly in the statute exactly what was meant and
intended but in this one particularly difficult sitvation he agreed that the
Proposed statement in the commentary might he a satisfactory solution., Chair-
man Yturri agreed and said the Commission had made every effort to place the
definition in the statute itself hut had finally coacluded the sare result
would be achieved by approaching the problem in this manner and placing intent
end pbypose of the statute in the cormentary.

Mr. Knight said he would prefer to vse "possible” rather than "probable"
in paragraph (b} of the proposed ctrmentary because “possible implied the
stibcommittee's objective of placing the burden on the defendant to- make certain
there was no one in the building at the time he set the fire. :

Judge Bums then added to his previcus motion. and moved to approve section
% with the addition of the amended comentary plus an amendment in paragraph (b)
of the commentary to state ™ . , . the fact of occupancy by persons a reasonable
possibility.” This commentary, he said, might ultimately be included in section
1 rather than section 5. Representative Harlan seconded ‘the motion.

Senator Mahoney indicated he would prefer to say "a reasonable probability”
and Mr. Thornton was in favor of acopting the New York arson statute rather .than
adopting the. conmentary. ' ' '

Vote was then taken on the motion which carried. Voting for the motion:
Judge Burns, Senator Burng, Me. Chandler, Representative Harian, Mr, Emight,
Chairman Yturri. Voting no: Senator Hahoney, Mr. Thornton. -

-Section 4. Avsen in the second degree. Senator Burns explained that
secticn 4 Was designed to reach such sErucburoes as a bain, a woodshed or other
nonoccupied building, He called attention to the fact that section 4 was
similar to the existing second degree arson statute, ORS 164.030. Second degqres
arson, he said, would be limited to any building which did not qualify under
first degree arson with the elewent of intentional burning of that structure.
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Judge Burns asked if coverage was provided for intentional bBurning of a
structure or thing and lr. Paillette replied that a thing as auch was not
covared.  The subconmittee folt, he explained, that damage of cars, Calnpers
and boats, even though it might be committed by use of fire, would be adequately
covered under Criminal Mischief and it was not necessary to make such an act

arson, " '

Judge Burns inquired if a problem would be caused by employing the term
"building" in second degree arson when "structure, place or thing" was used in
the definition seetion. Mr. Paillette replied that the rationale was that it .
should not be arson to hum a "thing" unless some other consideration was
involved such as danger to human life or protected property.

HMr. Knight commented that arson in the second tegree would undoubtedly be
classified as a felony so burning a shed weould be a felony whereas hurning a
car would fall under Criminal Mischief and he asked whether Criminal mischief
wald be classified as a misdemeancr. Mr. Paillette replied that this decision
had not yet been made and it might well ke that the highest form of Criminal
Mischief would ultimately fall into a felony category.

AL this point a delegation from the Oregon State Investigators'Aszsoniation
visited the Commission maeting and was welcomed by the Chairman. : :

Senator Burns said that if the intentional burning of a car did not rise
Lo the dignity of first deqree arson because of ihe definition section, it
would fall under the Criminal Mischief statute buk if the state were unable to
prove the car was intentionally burned, the state would then ke entitled to
seek a lesser included instruetion for recklecs burning under section 3 of the
arson draft, The subcommittee, he said, had held a long discussion about whether
this sitvation involved a Pirkey problem as far as making the Criminal Mischief
statute applicable to fire cases and had ultimately concluded that no such
problem existed. He asked Mr. Paillette if he wauld agree that reckless
burning of personal property would fall within the arson section and was told
it would fall within reckless burning vnder the definiticn kecause "property
0f another" would include "personal property. " - : : :

Mr. Paillette, speaking in oppositicn to secticn 4, indicated that under
earlier drafts of the arson statute burning of a building where there was no
other consideration involved would not have been arson. He thought there was.
merit in the rationale that the offense was not arson sirply because a building
was buorned because it caused weird situations where a chickenhouss, for examsie,
was bummed and the mere fact thet it happened to ke a "building" made. the:
burning the crime of arson under section 4. In reply to a question by Senator
Mahoney, he said that damage by fire would include scorching. :

Chairman Yturri asked if it was worse to borm down an 01d abandoned barn
than to burn a 1968 car and Mr. Pailletts replied that a person committed arson
under section 4 bacause he burned a building. In all other draft sections the
punishent was tied in with endangering the life of another or with protected
property whereas in section 4 the crime was heing called "arson' because Fire
or explosion was used to commit the orine and secomdly hecanse a building was
invelved, He said the. direction of the Model Panal Code and many of the hew
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oodes was to get away from the artificial characterization that burning a
building was arson simply because the damage wos perpetrated by means of fire.
He objected to calling the burning of a building "arsem,” whether it was second
. degree or not, because the person was being labeled as an arsonist even though
the crime was not of a serious nature. There were other provisions in thes oode
which would move logically cover this type of o2, he said. .

. Originally, arson in the second degres was ticd in with endangering protected
- propexty whereas first degree was tied in with actual damage to property or
actual injury. 2doption of section 4, he indicated, contained a fundagental
policy question to be decided by the Comission.

Senator Burns said he did not se= how the lescer included situation could
be taken care of unless there wes a category of second degree arson. Mr.
Paillette said he would agres a second degree category shewld be included but
if his suggestion were adopted, it would he necessary to xestructure the entire
article. : -

Chajyman Yturri said that in rezding the New York statute it wes apparent
the revisors had gone through the same type of discussion this Comission was
undergoing and bad finally arrived at first degree arson being the situation
vhere there had to be a person present in the building; second degres being the
situation where there was a reasonable possibility someone was present; and
third degree heing the same as second degree under the proposed Oregon draft. .
Judge Burns said he would not be in favor of the New York approach because if
the person could show at the trial that at the exact tine of the burning of a
dwelling there was no one in it, he could get a second degree o_oaviction.
Chairman Youryd replied that such a situation could he taken care of by the
penalties attached to the section. :

Representative Harlen asked Professor Platt if he was of the épinion that
burning of personal property should be treated in the Criminal Mischief statute
-and was told that b= agreed that crime did not beléag in the arson statute.

Mr. Knight said he did not object to calling a firebag an “arsonist,” Chairman

- Yturri asked Mr. Paillette what he thought about sending the draft back to the
subcammittee and dr, Paillette said he vould not object to that course providing
the Cormission gave the subcommittee some policy guidelines to follaw, The basic
policy consideration, he said, wer whethar the Commission wanted to make inten~
tional burning of a huilding "arson" kecanse it was a buiiding which was burned.

My. Knight indicated hz wowld favor claseifying the birrning of a hmilding
as soime degree of arson and suggtsted one way vould he to define a building or
structure and includz a monetary velus as a point of depariure between the
varying deqrees. : : -

. Senator Burns was of the opivion that to insext a monetary value in the
code would only complicate the situation. Ie indicated he was not averse to
the Model Penal Code dafinition of "occupied structure,” hut the subcommi ttee
. had discussed that definition at great length and did not agree with the MPC
that burning a building for purposas of collecting insurance should be arson.
The subcommittee felt that if the actor attamted o or did in fact defrand
&n insurance company by burning, the sct wonld be covered under Thefi by

- -
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Deception. The Model Penal Code made such a crime the highest degree of arson.
Mr. Tanzer expressed agreemant that a fire set For the purpose of collecting
insurance should not be wore aggravated than any other fire.

Chaixmen Yturri asked if a definition of “building” was contemplated and
Mr. Patllette answered that the subcommittee conterplated “building” weuld have
its ordinary meaning. _

Senator Burns moved that section 4 be tentatively approved and Mr. Enight
seconded the motion which carvied unsnimously with the following members. voting:
Representative Harlan, Senztor Bumns, M. Chandler,. Judge Burng, Mr. Fnight,
Senator [ahoney and Chairyman Yourei. _ :

Section 3. Reckless burning. Chaimen Mahoney asked if reckless burning
would cover a situation where someone recklessly drove his car into another
eutomobile and causedan, explosion. Mr.. FaillettS2:9ehat reckless hurning
vould probapbly cover that sithuvion but the Seuvoiol »53 nok written with that
circumstance in mind, Senator Hums seid the ongwar to Senator Mahoney's
question would depend upon the definition ultimately attached to “recklessly."
In an autorobile accident sitnation, he said, there might be negligence involved
and not recklessness. Professor Platt said that Senator Mationey's example wonld
not constitute “recklessness™ under the iodel Penal Code definition.

- Mr. Tanzer asked why section 3 was not phrased in the sare manmer as
section 4; namely, “A person commits the crime of reckless burning if by
starting a fire or causing an explosion , . . . " He said such an approach
would raise fewer problems when making section 3 a lesser included offense
and secondly, it would more direcily refer to the criminal act of starting
a fire. lir. Paillette explained that ©.D. 21 had contained essentially the
language susgested by Mr. Tanzer and the subcoruittee had amended it by deleting
"intentionally” and eliminating "starting a Fire or causing an explosion”.

.. Chalrman Yiurri asked ir. Tancer 3T it disturbed him that section 3 made

. ho reference to an Intentjonal act but did include a reckless act and was told
by Mr. Tanzer that he thought intenticnal included reckless. Mr. Knight asked
if there was a reasonable distinction between causing damage to property which
would be prosecuted under the Criminal Mischief statute and recklessly or
intentionally damaging property of anciher by fire. He suggested "or intenticn-
ally” be inserted in section 3. Mr. Palllette indicated that the section would
then"conflict with section 4. Judge Buris commented that it would also create

" a Pirkey problem to follow Lir, Knight's suggestion.. -

. After further discussion, Senator Burr-= moved, seconded by Judge Burns,
that zection 3 be adopted. The motion carried. Voting for the moticn:
Senator Burns, Judge Burns, Mr, Chandler, Senator Mahcney and Chairman Yturyi.
Voting no: Representative Harlan and Mr. Knight. : :

Section 2., Unlawful use of fire. Senator Burns pointed cut that the
present Oregon law relating to arson was tied in with the civil lawy in so. far
a5 double and freble damages were concerned and the legislature in 1965 had
arended the forestry code and made amendments to several of the civil sections
affected by the arson sections. The subeonmittee had, therefore, retained much
of the present Oregon law in section 2 to avoid doing violence to civil liability
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factors. Because the forestry code was amended so recently and hecanse so much
consideration had been given to it at that time, the subcommittee felt the
civil ‘aspect should not be distwed and the best course would be to enact the
present law with only slight modifications with respect to form. It was contem-
plated, he said, that violation of section Z would be g misdemeanor, probably
of the siightest degree,

- Judge Burns asked if he widerstood Senator Burns #6 say that section 2 in
effect would codify all of the present criminal penalties involved in any kind
of a Forsst fire situvation and would tike all of the criminal penalties out of
ORS chapter 477. Mr. Paillette replied that the criminal penalties were taken
out-of the penal code in 1965 and placed in thz forestry code and the subcom—
mittee had not contemplated taking them out of the forestry code.

- .Saction 2, however, wos not intended to peplaca the forestry sectiohs on
forest fires and @ll section 2 did was restate OBS 164.070. If section 2 were
adopted, he sajd, ORS 477.090, specifically referring to double damages, would
need t¢ be amended te reflect the changzs in saction 2 but the dutieS imposed
upon individials to use rezscnable cave in preventing and controlling fites
would remain wnchariged. The section, ha gaid, was not proposing gty new law
but had keen inclided for the purpose of restoting the: existing law which was
tied in with ORS 477.090. The courts had looked to ORS 164.070 for the standard
of care in conltolling Ffires, . P

_ Proféssor Platt indincted that svhesctions {2) and (4) purported to creat.
a crimin»l a2zl Lat did not define what havm v 5 actually dome by that act. The
stz situation existed in the present law and action 2 only preserved the
problem, he said. He furthzr objected to tha use of the term unlawfuliy®
because it could not be defined and to use "neglicently" and "accidentally”

in the same section only complicated the meaning Pocause no one could e
expected to distinguish between the two as would be necessary in the genaral
definition section if both terms vere emploved. He objected also to section 2
because it responded to a cpecial interest group by continuing a statute with
which the grass growers and the vheat intercsts were particulariy concerned.

He urged that the Conmission return to its original policy of staying away from
anything that suggested special interest legiclation by employing general words
of criminal definition. Professor Blatt stated he did not think that wider any
circumstance should the Commission defend a criminal statute because 3t Facili-
tated enforcerent of civil lew. Chaimman Ytiwri expressed agreerent with
Professor Piatt.

Mr. Tanzer suggested that the Commission consider iodel Penal Code
section 220.1, subszction (3), eclled "Failvr: ‘o Control or Report Dangerous
Fire” and indicated “control or report® were ths key words, Professor Plakt
agreed and noted that the section avoided the problem camsed by employing viords
of culpability. ' - '

.. Senator Bums said he could not take chjection to what Professor Platt had
said but did mot agree that the consideration of the subcommithes was to cater
to any special interast group beceuse certainly the applicability of section 2
would be very broad. He asked Profeszor Platt if he was of the opinion that a
section should ke included in the criminal cods to cover negligent burning,
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Professor Platt replied that it was desirable to hava a sectien defining negligent
barning and his cemments did not go so far as to recomrend elimination of
section 2. : -

. Senator Burns indiceted the problem could be cured by taking ORS 164,070
out of the criminal code and transferring it to OHZ chapter 477 or the problem
could ke referred to the Taw Improvement Committee with the request that they
take appropriate measures if they deemed the existence of ORS 164.070 important
encugh to incorporate it into the forestry code. Chaivman Yeurvi commented thay
would not be doing a complete job of criminal revision if that course were
adopted and said he wonld parsonally prefer to include the section in the
arson draft. ' : e '

_S_eneitar Burns moved that section 2 be rereferred to Subcommitiee No. 1 and
Judge Pums seconded the motion which carried unanimousty, e D

" Section 1. Arson and related offenses: définit_ipgg_ . FRepresentative Harlan
moved, seconded by Senator Burns, that section 1 ke adopted, B

. Judge Burns noted that the terms "possessory or proprietary interest” were
not defined. If a person burned his own property in which someone else held
equitable title or a mortgage interest, he asked 'F that title or interest wordd
constitute a "proprietary interest." Chaivman Yeurri replied affirmatively and -
commented that a contract seller’s interest was contained in the kalance of the
money due him so he would also have a proprietavy interest,  Judge Burns asked
if it would ke a crime to kurn 2 shed on prorerty on which the bank held a
rortgage and Chaivman Yiurrl said he would consider that to be a proprietary
interest, Judge Bums asked if under this statute it would be necessary for a
fomer to obtain permission from the bank every time he wanted to burm an old
shed and Cheirman Yturri replied that this could be the case teday under the
terms of the mortgage; the mortgagee could not dissipate or do anything with
the security without the consent of the rorigagor, Mr. Knight said it would
also be a crire to burn 2 building if it were in the joint cwnership of a hushand
end wife and both parties bad not consented o the burning. o

Judge Burns sald he was concerned that by the use of this language the
Commissien might be bringing under the criminal code a variety of instances -
that wouldn't ordinarily be considered criminzl. Chairman Yturri said he did
not share Judge Burns® concern kocause "proprictary interest” as referred to
in the drafi wouldn't really he in existence until that particular matter was
determined by the court and he thought that "proprietary” was sufficiently-
defined in common law to eliminate any possible difficuity the term might
create. In reply to a question by the Chaiymsn, Professor Platt and Mr, Tanzer
said the use of the term @id not distur® “hem. ' B N

Vote was then taken on =~ ~~~tative Harlan's motion to adopt section 1
and the motion carried unanincusiy. : : S

Because the hour was late the Cormission decided against: considering
the next item-on the agenda, Forgery and Related OFfenses. The meeting was



adjourned at 4:15 p.m.
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Hespectfully submitted,

Mildred E. Carpenter, Clerk
Criminal Law Revision Cormission



