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Senator Anthony Yturri, Chairman, was ill and therefore unable to
be in attendance. Tn his absence Senator John D. Burns, Vice Chairman, -
presided and called the meeting to order at 9:40 a.m. in Roeom 31E&,
Capitol Building, Salem.

approval of Minutes of Commission Meeting of November 7, 1969

Mr, Chandler moved that the minutes of the Commission meeting of
November 7, 1969, be approved as submitted. The motion was seconded
by Judge Burns and carried unanimously.

Perjury and Related Offenses; Proposed Amendment No. 2 Relating to
Sectlon Dealing with Retraction Defense

[Note: See Commission Minutes, November 7, 1969, pp. 5 — 8.]

Mr. Wallingford reviewed the action of the Commissicon at its
November meeting when the members had voted to incorporate in the
Perjury Article a section dealing with retraction., As redrafted, he
said it contained certain safeguards not included in the section first
presented to the Commission.

Judge Burns posed a situation where a person committed perjury
before a hearings cofficer in a workman's compensation case, appealed
the resulting decision to the circuit court and at that time recanted
his earlier testimony given at the hearing. He asked if this would
constitute a successful retraction. Mr, Chandler said it wonld not be
a successful retraction because the hearings officer would be a "trier
of fact" under subsection (c).

Mr. Paillatte commented that a lie stated at a preliminary
hearing which was retracted before the grand jury or at a later tfrial
would not be a retraction in the same proceeding under the definiticn
of "official proceeding" in subsection (2). In order to be able to
advance the defense of retraction in that instance, he would have to
retract the lie at the preliminary hearing.

Judge Burns said that the rationale for inclusion of the section
was to encourage the truth by giving a bonus to the person whoe decided
to tell the truth and if he failed to retract at any stage which he
had polluted by his lie, he should be punished. Mr, Enight pointed
cut that the argument previously advanced for inclusion of a
retraction defense was to remove the necessity for forcing a witness
to stick with a false statement throughout the entire proceeding., If
it would not benefit him to retract at the trial a false statement he
had made at the preliminary hearing, he would then be wedded to his
lie and the purpose of the statute == to get the truth to the trier of
fact =~ would not be accomplished.
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Chairman Burns stated that if the retraction statute were to
permit the witness sufficient latitude to retract at later stages of
the proceeding, cases could arise where a witness wonld lie for his
friend in a2 preliminary hearing and lie again to the grand jury,
knowing full well that if his lie did not succeed in freeing the
defendant, he would retract to save himself from a perjury charge
before the case went to the jury. Mr,. Spauiding pointed out that
under the section as written, he could be prosecuted for perjury if he
followed that course of action,

Mr. Wallingferd called attention to the commentary to the secticn
at the bottem of page 4 which indicated that a person acting in the
manner described by Chairman Burns would still have the retraction
defensze available to him:

"It is intended that statements made in separate
hearings at separate stages of the same proceeding shall be
deemed to have been made in the course of the same
proceeding, until such time as the issues framed by the
proceedings have baen submitted to the trier of fact."

Judge Burns indicated there was an inconsistency between the
commentary and the proposed section. He suggested that subsection (o)
be amended fe read the "ultimate trier of fact" which would better
achieve the intent of the Commission. Where a proceeding went through
saveral segmented stages, the person would then be required to recant

prior teo the time the matter was submitted +o the ultimate trier of
fact.

Mr. Johnson contended that the person who was caught in a lie in
the courtroom could wvoluntarily recant that lie and have available to
him the defense of retraction. Mr. Wallingford noted that "voluntary"
was defined in law to mean "acting or done without compulsion or
parsuasion."” Judge Burns cbserved that the voluntariness of the
retraction would be a jury question.

Chalirman Burns read a sentence contained in the text of the
Michigan Revised Criminal Code, section 4930:

"Statements made in separate hearings at separate
stages of the same trial or administrative proceeding =shall
ke deemed to have been made in the course of the same
proceeding.”

He suggested this statement be added to the definition of
"official proceeding" contained in subsection (2).

Representative Frost moved that the proposed retraction section
be adopted without amendment. The motion carried bhut the action was
subsequently reconsidered.
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Mr. Paillette asked Representative Frost if it was his undep-
standing that the definition of "official proceeding” contained in
subsection (2} was sufficiently clear with respect to whether separate
stages of the same proceeding were to be considered as part of one
proceeding. Representative Frost replied that he understood the
section to say that the various stages of a proceeding were considered
te be separate proceedings. Mr. Chandler pointed out that this was at
variance with the statement in the commentary on pages 4 and 5 of the
draft as forth on page 3 of thease minutes,

Representative Frost, having voted on the prevailing side, moved
that the Commission reconsider the action by which the retraction
section was approved and the motion carried.

Judge Burns moved that the commentary be amended on page 5, line
2, to insert "ultimate" bhefore "trier of fact" and that the same
amendment he made in line 2 of gubsection (1) (c). The motion, he
said, was intended to incorporate the decision of the Commission that
a4 retraction at any stage of a proceeding was acceptable where the
proceeding consisted of several stages. The motion was seconded by
Mr. Chandler.

Mr. Paillette pointed out that the decision of the Commission
would be clarified by incloding in the definition of "official
proceeding” the sentence read by Senator Burns from section 4930 of
the Michigan Revised Criminal Code.

Judge Burns moved to include that sentence in subsection {2} with
the substitution of "econsidered® for "deemed® so that the sentence
would read:

"Statements made in separate hearings at separate
stages of the same trial or administrative Proceeding shall
be considered to have been made in the course of the same
Proceeding."

Vote was then taken on Judge Burns' combined motions to amend the
commentary, subsection (1) (¢) ana subsection (2). Motion carried,
Voting for the motion: Judgs Burns, Chandler, Haas, Jarnstedt,
Johnson, Spaulding, Chairman Burns. VYoting no: Carson, Frost, Knight.

Mr. Johnson moved that the following language be substituted for
that contained in subsection (1) (a):

"Bafore it became manifest that the falsification was
or wenld be exposed.™

The motion failed. Voting for the motion: Carson, Haas,
Jernstedt, Johnson, Knight. Voting no: Judge Burns, Chandler,
Frost, Spaulding, Chairman Burns,
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Mr. Johnson urged that the commentary c¢ontain a statement to the
effect that "voluntary" as used in subsection (1) (a) would encompass
the situation where it had become manifest that the falsification was
going to be exposed. Mr. Spaulding asked Mr. Johnson if he would
interpret "manifest" to mean that the exposure was certain to take
place, Mr. Johnson indicated that although the Commissicn had
discussed both at this meeting and at the previocus meeting [see page 8B
of Commission Minutes of November 7, 1969] the fact that the Model
Penal Code language he faveored would cause diffieulty because of
problems of proof, not everyone agreed that a retraction could be
considered to be "voluntary" when it was obvicus that the untruth was
ahout to be expesed. He urged that the commentary state that the
judge should instruct the jury that "voluntary" was defined in terms
cf the Model Penal Code language, namely, that the retraction should
be made "before it became manifest that the falsification was or would
be exposed." The commentary should further state, he said, that it
was relevant evidence to the voluntariness of the retraction if the
prosecutor could show that the witness made his retracticon after it
became evident that his lie would be exposed. Judge Burns said he
would not obiect to making the evidence relevant to the voluntariness
of the recantation but he would not want the jury to be instructed in
the manner Mr. Jchnson had suggested.

Mr, Paillette pointed out that the Inchoate Crimes Article
contained several sections permitting the defense of renunciation and
section 3 of that Article zllowed renunciation "under circumstances
manifesting a voluntary and complete renunciation of his criminal
intent." The commentary to that section said:

"To gualify for the defense of renunciation, the
section regquires that the renunciation must be completely
voluntary. It is not sufficient if the actor is frightened
inte abandoning his ¢onduct . . . "

Mr. Paillette asked Mr. Johnson if he would approve of inserting
gimilar language in the commentary to the retraction section along
with some examples of the type of voluntariness the Commission had in
mind in adopting this section. Mr. Johnson said the commentary should
indicate that when a witness wasg caught in a lie, a retraction at that
point would no longer be conzidered voluntary.

Mr. Johnson then moved that language be incorporated into the
commentary to say that it was not sufficient if the actor was
frightened into retracting because of the imminence of exposure of his
falsification. Mr. Chandler seconded the motion.

Representative Frost said he thought the motion was going farther
that the Commission intended. Every impeachment by a prior inconsis=-
tent statement, he said, would be relevant evidence if the moticn
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carried. Chairman Burns agdvised that it would only be relevant if
there were some evidence that the retraction was made bhecause of the
imminence of exposure,

Vote was then taken on Hr, Johnson's motion and it carried.

Mr. Frost commented that in his opinion the Commission had just
removed the likelihood of a retraction being made in a proceeding
befare it went to the trier of faet., The purpose of the retraction,
he said, was to get at the truth of the matter hefore the court and
the interpretation just adopted would so overburden the basic concept
that it was unlikely to be effective,

Judge Burns moved that the retraction section and the commentary
he approved as amended. The motion carried. Voting for the motion:
Judge Burns, Chandler, Haas, Jernstedt, Johnson, Spaulding, Chainman
Burns, Voting no: arson, Frost, Knight.

Justification; Prelimipary Draft No, 2; November 1569

[Note: For discussion of sections 1 through 3, see Commission
Minutes, MNovember 7, 1969, pp. 22 - 30.]

Section 4. Justification; use of physical force generally. Mr.
Paillette explained that section 4 ocutlined the circumstances under
which the use of physical force would he justified. The first five
subsactions discussed specific types of individuals while subsection
{6) was a genaral statement coordinating section 4 with the subseguent
sections.

Subsection (l). Mr. Johnson referred to the phrase in
subsection {1) " . . . to the extent that he reasonably believes it
necessary to maintain discipline . . . " and asked if this was an
objective standard. Judge Burns replied that it referred to the
reasonable man standard which was the theory pervading this entire
area of law.

Mr. Knight asked if "reasonable physical feorce" and "deadly
physical force™ were defined anywhere in the criminal code. Mr.
Faillette replied that the Article on General Definitions as approved
by the Commission stated in section 3:

"(5) 'Deadly physical force' means physical force that
under the circumstances in which it is used is readily
capable of causing death or sericus physical injury.”

"Reasonable,” he said, was not defined nor was "physical force"
because the Commission was of the opinion that force not falling
within the definition of "deadly physical force" would bhe "physiecal
force." Chairman Burns commented that the Minutes of Subcommitiee No.
1l dated August 15, 196%, pp. 7 - 9, made it guite clear that deadly



Page 7
Criminal Law Revisicon Commission
Minutes, December 12, 1%6%

physical force would not be permitted under subsection (1). See page
9 and page 10 for amendments to subsection (l}. Also see pages 15 and
16 for further discussion of the Commission's interpretation of
"reasonahble physical force.™

Subsection (2). With respect to subsection {2}, Mr.
Spaulding said 1t made no sense to him teo say that the law was that an
official could do what the law allowed him to do. Mr. Paillette
explained that subsection (2) was stated in this manner in an attempt
to integrate it with existing statutes., As an example of the type of
statute referred to, he read ORS 421.105 which dealt with custody of
immates in correctional institutions:

"The warden may enforce obedience to the rules for the
govermment of the inmates by appropriate punishment but
neither the warden nor any other prison official or employe
-may strike or inflict physical viclence except in self-
defense, or inflict any cruel or unusual punishment,®

Mr, Johnson was opposed to inclusion of a subsection that was -
dependent upon other statutes which might be changed by the legislature
to impose an entirely dif ferent standard upon this provision., To
avoid this possibility he suggested the subsection be amended to read
“ -« + . use such physical force to the extent he believes reasonably
necessary to maintain order and is authorized by law." Mr. Chandier
contended that subsection (2) was clear as drafted.

Judge Burns asked if the subsection would conflict with ORS
421,105 if it were amended as suggested by Mr. Johnson. He ccmmented
that penitentiary inmates read statutes extremely carefully and he
didn't want to change the law so that it could be used by an inmate to
sue or harass a guard on the ground that there was no spaecific
authorization in law for use of physical force except in self-defense
situations.

Mr. Johnson then moved to amend subsection [2) of saction 4 to
reads:

"An authorized official of a jail, prison or
correctional institution may use reasonable physical foree
when and to the extent that he reasonably believes it
necessary to maintain order and discipline and as is
authorized by law.™

Mr. Chandler stated he would vote against Mr. Johnson's motion
and if it failed, he would then move to amend subsection {2) to read:

"An authorized official of a jail, prison or
correcticnal institution may, in order to maintain order and
discipline, use such physical force as may reasonably be
hecessary or as is authorized by law,"”
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Judge Burns commented that the intent was to permit the warden to
exarcise such degree of physical force as authorized by existing law
or by future law and to whatever extent the law might contain gaps, he
should he authorized to use reasonable physical force to maintain
order and discipline. For this reason, he said, he would prefer the
language proposed by Mr. Chandler. Mr, Johnson contended that the
language should be consistent throughout the section and the amendment
he had proposed was consistent with subsesctions (1) and (3}.

My, Spaurlding commentad that section 4 was not intended to
include deadly physical force. HMr. Paillette agreed and further
explained that ®"reasconable" had not been included in subsection (2}
for the reason that the degree of force and the use of force by
correction officials had always been controlled by a specifiec statute
in the corrections code. If "reasonable™ force were inserted in this
subsection, he said, and particularly if the subsection were stated in
the disjunctive as in Mr. Chandler's proposal, the Commission should
be aware that this language would expand the discretion and authority
of the warden over existing law. On the other hand, if the subsection
were to state "and is authorized by law," it would not accomplish more
than the draft section because it would still be necessary Lo consult
the correctiecns code which specifically limited a prison official to a
self=defense situation for disciplinary purposes.

Following Mr, Paillette's comment, Mr. Johnson amended his motion
so that subsection (2} would be stated in the disjunctive:
" . . . reasonably believes it is necessary to maintain
order and discipline or as is authorized by law."

Vote was then taken on Mr, Johnson's amended motion which carried.
Voting for the motion: Judge Burns, Carson, Frost, Haas, Jernstedt,
Johnson, Xnight. Voting no: Chandler, Spanlding, Chairman Burns,

See pages 9, 10 and 14 for further amendments to subsection {(2).

Subsection (3). Mr., Paillatte explained that subsection (3)
of section 4 would permit railroad conductors and bus drivers, for
example, to use reascnable physical force to maintain order. There
was no comparable section in present law, he said, although ORS
764,160 said that railrecad conductors and engineers were vested with
the powers of a sheriff€.

Mr, Knight noted that "reasonable" was not used to modify
physical foree in subsection (3) and Mr, Paillette explained that the
section was framed in this manner because the last clause said he "may
use deadly physical force only when he reasonably believes it
necassary to prevent death or serious physical injury."

Mr. Knight asserted that by omitting "reasonable" not only in
subsection (3) but alse in subsections (4) and (5), the subsections
were saying that it was all right to use any amount of physical force
so long as it was not deadly. In other words, the subsections could
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be construed to mean that it was all right to hit a man five times
when once would have cbtained the same result. Representative Carson
asked if there was a difference inferred by using "reasonable physical
force" in one subsection and "physical force™ in another. He was of
the opinion the courts would find that the two phrases were intended

to impose @ifferent standards.
2 hegins here:

after further discussion of this point, the Commission recessed
briefly. Upon resumption of the meeting, Representative Haas movad
that subsection {3) of section 4 be amended to read:
" . . . may use reasonable physical force when he
reasonably believes it necessary to maintain order . . . ™

Mr. Chandier commented that "to the extent that™ which was
deleted by Representative Naas' motion limited the amount of force and
Representative Haas replied that "reasonable" before physical force
alse limited the amount of force. "To the extent that" appeared to
him to modify (1) the decision to use force and (2) the amount of
foree.

Mr, Paillette was of the opinion that "reasonable" was needed to
modlfy "physical forece" and "reasonably" was needed to modify the
individual's belief.

Vote was then taken on Representative Haas' moticon to amend
subsection (3) of section 4 and it carried. Voting for the motion:
Judge Burns, Carson, Chandler, Haas, Jernstedt, Johnson, Knight,
Spaulding, Chairman Burns. Voting no: Frost. See pages 10 and 14
for further amendments to subsection {3).

Subsections {1) and {2), Representative Haas moved that
subsections (1) and (2Z) be amended to conform to the wording just
approved for subsection {3):

+ = « Ay use reascnable physical force when he
reasonably believes it necessary . . . "

The motion carried with the same members voting as on the
previous motion. Voting no: Frost.

Subsection (4}, Mr. Johnson meved that for the sake of
consistency subsection (4) be amended to read:

+ + . may use reasonable physical force upon that
person when he reasonably believes it necessary to thwart
the result."

Mr. Spaulding commented that the proposed amendment made no
change in the meaning of the subsection., Chairman Burns asked if
there was a specific reason for deleting "to the extent that" from
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subsections (1} through {4} in view of the fact that they read more
smoothly when that phrase was retained.

Mr. Chandler moved to amend Mr. Johnson's motion to revise
subsection (4) to read:

" . . . may use reasonable physical force upon that
person to the extent that he reasonably believes , . . "

The motion carried with Representative Frost voting no. See page
14 of these minutes for further amendment to subsection (4).

Subsections (1), [(2) and (3). Mr. Spaulding moved to render
the language uniform in subsections (1), (2) and {3) by restoring the
phrase "and to the extent that" in all three sections. The motion
carried unanimously.

Suksection (5). Mr, Johnson observad that under existing
law the term "duly licensed physician" was not clearly defined and it
was unclear whether the term included chiropractors.

Mr. Spaulding commented that a dector or dentist under present
law had an implied consent to use whatever force was necessary to
carry out the treatment he had heen employed to perform in his
professional capacity.

Representative Carson asked how subsection (5) would affect
emergency situations where the doctor was forhidden to touch the
patient because of the patient's religious hkeliefs. Chairman Burns
replied that would be a ¢ivil rather than a criminal matter.

Representative Carson then asked if the implied contractual
relationship discussed by Mr. Spaulding would cover all the situations
which might arise, If it did, subsection (5) was unnecessary. Mr.
Spaulding replied that it would not cover every case.

Mr. Paillette explained that subsection (5} was designed toc cover
two situations: (1) Where consent had bheen given by the patient or,
if the patient were a minor, the quardian or parent had consented, and
the treatment consented to turned out to inveolve some kind of physical
force employed against the patient either because it was implicit in
the nature of the treatment or in the course of giving the treatment,
the situation arose in which the doctor felt he needed to use forece to
continue the treatment that had been consented to. In situations of
this kind there would be no criminal liability on the part of the
doctor; and (2) To cover emergency situations where there was no
consent but where the doctor could reascnably believe that somecne
would consent under the circumstances if he were availakle or able to
do so.
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Senator Jernstedt asked if this justification would extend to
ambulance attendants. In his county, he said, volunteer firemen often
served as ambulance attendants and this protection should be extended
to them. Mr. Paillette noted that ORS 20.800, the so-called "Good
Samaritan statute" passed by the 1967 legislature, defined a "medically
trained person" as "a person licensed . . . to practice medicine and.
surgery, professional nursing, osteopathy or chiropractic.™ Suhsection

{5) , by referring to a person acting under the direction of a duly
licensed physician, could apply to an ambulance attendant if he were
acting under such direction.

Judge Burns expressed the view that subsection (5) wauld apply to
a very limited numher of cases. Traditionally, he said, cases of this
type had not been grist for the criminal mill. Chairman Burns said
the subcommittee had recognized this point and because the provision
would undoubtedly be lobbied by the members of the healing arts when
it reached the legislature, the subcommittee had tried to keep it as
concise as possible.

Representative Frost expressed the view that if it were to be
included, it should he made applicable not oniy to physicians but to
dentists, physical therapists, chiropractors, etc. Mr. Spaulding and
Mr, Johnson expressed agreement.

Mr. Chandler moved that subsection (5) be deleted. The motion
carried,

Subsection (6). Mr. Paillette explained that subsection (§)
was included principally to ca2ll attention to the fact that there were
subsequent specific sections dealing with making an arrest, preventing
an escape, etc.

Mr. Chandler moved that subsection (6) be remumhered subsection
{(5). The motion carried unanimously.

Mr. Chandler next moved that section 4 as amended be approved and
the motion carried without opposition. Voting: Judge Burns, Carson,
Chandler, Frost, Haas, Jernstedt, Johnson, EKnight, Spaulding, Chairman
Burns, Section 4, as finally adopted, is set forth on page 16.

Section 5. Justification; use of physical force in defense of a
erson. BSection 6. Justification; limitations on use of deadly
physical force in defense of & person. Seciion 7. Justification;
limitations on use of physical force in defenss of 3 person. Mr,
Paillette explained that section 5 permitted a perscon to use physical
force upon another except as limited by sections & and 7. Section &
limited the use of deadly physical force and section 7 limited the use
of physiecal force of any kind.

Judge Burns asked why section 6, subsection {2}, singled out the
crime of burglary in a dwelling. Mr, Paillette replied that it used
the "man's home is his castle" concept. Ordinarily, he said, under
the Justification Article a person would not be allowed to use deadly
physical force against a persen who was using mere physical force
against him or another, However, he would be allowed to go so far as
to kill the burglar in his own dwelling.
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Judge Burns said sectionh 6 obviously applied to what were
commonly considered sericus crimesz, such as rape or armed robbery, and
asked what the rationale was for omitting arson frem this section.

Mr. Paillette replied that arson was covered under section 8.

Judge Burns asked if section 6 essentially restated present
Oregon law and received an affirmative reply from Mr, Paillette, He
added, however, that the question of retreat was slightly changed.

Representative Frost asked what constituted provogation under
section 7 (1} and was teold by Mr., Paillette that if the individual had
the intent to provoke an altercation with the i1dea he could then claim
self-defense, the section intended to say that provocation was not
limited to physical action on the part of the aggressor; he could
provoke by the use of words. Representative Frost asked if this was
contrary to present law and Mr. Spaulding replied that if a person
provoked a fight, even by the use of words, he could not claim self-
defense under existing law. To support Mr. Spaulding's statement, Mr.
Paillette called attention to the cases cited in the third paraaraph
on page 22 of the commentary. '

Mr. KEnight asked whether section 5 should refer to "reasonable
physical force" in view of the Commission's decision with respect to
the earlier sections. Mr. Paillette replied that "reasonable"™ had not
been included here because section & contained a limitation on deadly
physical force and section 7 then went on to limit other force which
was less than deadly. This was one plage, he said, where "reascnable"
should not be included, Mr., Johnson called attention to the last
¢lause in section S5 which, he said, limited physical force in the
section to reasonable force.

Representative Frost asked if subsection (1) of section 6 would
apply to a situnation where an individual was driving away with a
persch's car after having broken into the garage to steal the car.
Judge Burns responded that even though force had been used to open the
garage, it would not ke applicable because the section was talking
about physical force or violence t¢ a person and involved crimes such
as armed robbery or rape involving force or violence.

Mr, Johnson moved that sections 5, 6 and 7 be adopted and the
motion carried unanimously. Voting: Judge Burns, Carscon, Chandler,
Frost, Haas, Jeohnson, Knight, Spaulding, Chairman Burns,

The Commission recessed for lunch at this point and resumed at
1:00 p.m. The same Commission and staff members were present for the
afternocon session as had been in attendance in the morning. Judge
Stadter was also present and was joined by Judge Walter Foster, a

member of the District Judge Association's Committee on Criminal Law
Revision.
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Section 8. Justification; use of physical force in defense of

remises. Mr. Johmson referred to the phrase in subsection (1} of
section 8 "or a person who is licensed or privileged to be thereon"

and asked if ineclusion of this class of individual served a valid
public protecticn policy. Mr, Knight observed that if a group
entered a rastaurant for the purpose of holding a sit-in demonstration,
a person who was in that restaurant eating lunch would be permitted to
throw the demonstrators off the premises. He was of the opinion that
this provision was too broad.

Mr. Paillette explained that "premises" as used in this section
would be defined the same as in the Burglary Article and would include
real property and any vehicle, boat, aircraft or other structure
adapted for overnight accommodation of persons or for carrying on
husiness therein. The subcommittee, he said, was attempting to reach
the individual in a dwelling house who was a guest or a relative but
did not actually live there., In that situation he would be extended
the same privilege to use force in defense of those premisas as if he
were in lawful possession or control of the premises.

Mr. ¥night pointed out that the section would also refer to a
person who was not, for example, burglarizing the premises but was
merely a trespasser who refused to leawe. Mr. Johnson agreed with Mr.
Knight that the owner or licensees of the restaurant should ke the one
who accomplished the eviction rather than a customer or one who was
not acting at the direction of the person in contrel of the premises,

¥Mr. Chandlaer held the opposing view that a person should be able
to evict a trespasser or one who was causing trouble even though he
was not in possession or control of the premises. Under circumstances
where the owner had fainted or been injured as a result of the
trespass, the owner himself would be unable to act and the wisest
course appeared to him to be to permit the person privileged to be on
the premises to defend those premises,

After further discussicn, Mr. Johnson moved to delete from
subsection {1) the phrase ", or a person who 1s licensed or privileged
to be thereon,®. The motion carried.

Mr. Knight moved to insert "reasonable" before "physical farce”
in the fourth line of subsection (1}.

Mr. Chandler ohjected to the motion inasmuch as subsection (2}
used the term "deadly physical force" and referred back to subsection
(1) thereby causing an inconsistency if the motion were adopted. Mr.
Paillette agreed with Mr., Chandler and further explained that
subsection (2} specifically stated that deadly physical force could
only be used under certain limited circumstances. In this instance,
he advocated that "reasonable" should not be used to modify "physical
force" because physical force was anything less than deadly physical
force.
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In support of his motion Mr. Knight argued that there ware many
kinds of physical force. An individual counld twist 2 person's arm or
he could club him five times and the first could be reasonable force
while the latter would not. Mr. Paillette advised that this was why
the phrase "to the extent that he reasonably believes it necessary”
was included in subsection (1).

Vote was then taken on Mr., Knight's motion which failed. Voting
for the moticn: Carson, Johnson and Knight. Veting no: Judge Burns,
Chandler, Frost, Jernstedt, Spaulding, Chairman Burns,

Representative Carson was of the opinion that "reascnable
rhysical force" should not be used in one place in the Justification
Article and "physical force" in another unless the intent was to define
two different kinds of force. When the language was inconsistent, he
said, the draft was permitting anyone to draw the conclusion that
reasonable physical force was permissible in one area and what
constituted unreasonable physical force was permissible in all other
areas where "reasonable" did not modify "physiecal force,"

Representative Frost agreed that the use of the two terms
constituted an inconsistency and suggested that the problem might be
solved by including a definition of "physical force" Mr. Knight
concurred and proposed that "physical force" be defined as force which
was reasonable under the circumstances.

Mr. Chandler ohserved that the Commission had earlier determined
that "physical force" was anything less than "deadly physical Fforce”
as defined in the General Definitions article. Mr. Paillette stated it
was virtually impossible to define "physical force"™ and Mr. Spaulding
commented that the term defined itself,

Mr. Carson praoposed that "reasonable," when defining "physical
force," should therefore be deleted throughout the draft if #r.
Spaulding was correct in saying that "physical force" by its own
definition meant "reasonable."

Mr. Johnson pointed ocut that subsection (1} stated "when and to
the extent that he reasonably believes it necessary" and maintained
that this language made the subsection sufficiently clear that only
reasonable force would be permitted under those circumstances. He
urged that all the sections of the draft should be framed in consistent
language and was of the opinion that all the earlier sections should be
made to conform to the language in section B,

Section 4, Subgections (2), (3) and (4). Mr. Chandler moved
that "reasonable" he deleted in section 4, subsections {2), (3} and

{4) , where it was inserted at today's meeting to modify “"physical
force.”

In reply to a question by Mr. Knight, Mr, Chandler explained that
Subcommittee No. 1, when working on this draft, had decided that
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deadly physical force was force which either killed somecone, c¢ould
kill him or which caused or could cause serious physical injury. Mr.
Johnson asked why the subcommittee had inserted "reasonable" only in
subsection (1) of section 4. Mr. Paillette explained that Preliminary
praft No. 1 did not use "reasonable" to modify “physical force™ any
place in the draft. The original version of subsection (1} said that
a parent, teacher, etec. could use physical force but not deadly
physical force. The subcommititee ohjected to that phraseclogy because
some of the members felt the implication was that anything which fell
short of killing a child@ wonld bhe authorized. The subcommittee then
inserted "reascnable physical force" in subsection (1} of section 4.
The same obijection, he sald, was not raised with respect to the
subseguent provisions and "reasconable" was accordingly not inserted.

Chairxman Burns explained that Mr. Chandler's motion as stated
woitld not delete "reasonable" on the third line of subsecticon (1),
section 4, inasmuch as that word had not been inserted at teday's
meeting. Vote was then taken on the motion and it carried.

Section 4. Subsection {1}, Mr., Johnson moved to delete
"raasonable® inn the third line of subsection (1).

Mr. Chandler oppossed the motion, "Reasonable," he said, added
another test to this particular subsection and since it referred to
child beating, he urged that "reasonabkle" be retained. Mr., Knight
agreed that child beating was a difficult area and also urged
retention of "reasonable” physical force in this one subsection.

Judge Burns asked Mr. Chandlexr why he felt that another test
should be added to child heating and not to the beating of, for
example, & passenger on a bus and was told that pecple generally
locked upon child beating as a more heinous gcrime than, for instance,
hitting a drunken passenger over the head. Representative Frost noted
that Mr, Chandler had earlier told the Commission that "physical
force" was anything less than "deadly physical force" and was now
saying that "reasonable physical force" was something less than
"physical force," Judge Burns commented that Mr. Chandler had
described an emotional reaction but not a reason why beating a child
was any different than beating a passenger,

Mr. Xnight contended that "reasonable physical forece" imposed a
mora objective standard than did the phrase "to the extent he
reasonahly believes it necessary." Representative Frost pointed out that
that this section was alsc talking about incompetants, some of whom
might be considerably stronger than the parent or teacher who was
attempting to control him.

Mr. Johnson maintained that "tc the extent he reasonably believes
it negessary" imposed a standard of reasonableness and it was a
redundancy to say "reasonahble physical force." A court in interpreting
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this section, he said, would say that inclusion of "reasonable™ was
either a drafting error or was intended to impose a different
standard.

Chairman Burns commented that PTA groups would be particularly
concerned with this section and it should not be left open to the
interpretation that a teacher would be able to use physical force upon
a child which was just short of deadly physical force.

After further discussicon, vote was taken on Mr. Johnson's motion
to delete "reasonable™ from the third line of section 4, subsection
{1}. The motion failed con a tie wvote., Voting for the motion: Judge
- Burns, Carson, Frost, Jernstedt, Johnson. Voting no: Chandler, Haas,
Knight, Spaulding, Chairman Burns.

Section 4 as finally adopted by the Commission was amended to
raeads

Subsection (i1). MNo change from draft.

Subsection (2). An anthorized official of a jail, prison or
correctional institution may use physical force when and to the extent
that he reasonably believes it necessary to maintain order and
discipline or as is authorized by law.

Subsection {(3). No change from draft,
Subsection {4). HNo change from draft.

Section 8. Subsection {2). In response to a question by
Chairman Burns, Mr., Paillette explained that "reasonably" was used
twice in subsectien (2) {b) because one related to the state of mingd
of the individual that there was an attempt being made to commit arson
and the other related to the extent of the force being used.

Judge Burns suggested language similar to that used in section 6
{2) might be preferable; i.e., " . . . to prevent the commission or
the attempted commission of the c¢rime of arscn.” The subsection as
drafted, he said, would limit its use to an attempt to commit arson,
Mr, Spaulding commented that a fire onece started was arson and nothing
could be done to prevent it at that peint but it would do the sub-
gection ne harm to include language such as Judge Baurns had suggested
so it would apply to both the commission and the attempted commissiocon
of arson. Mr. Paillette expressed agreement.

Mr. Chandler peointed out that “prevent" in the first line of
subgection (b} would be inappropriate if Judge Burns® suaggestion were
adopted Inasmuch as it would he impossible to prevent the crime after
it had been committed. :
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rhairman Burns expressed approval of the language suggested by
Judge Burns since it would eliminate the use of Yreasonably" twice in
the same sentence. Mr. Paillette indicated that "reasonably" was not
used twice in section 6 {2}, the subsection to which Judge Burns
referred, because the opening paragraph contained the phrase "unless
he reasonably believes that . . . " whereas subsection (2) of section
8 did not contain that phrase.

Judge Burns moved that subsection (2) of section 8 be redrafted
in language consistent with subsection (2} of section & 50 it would
read:

"When he reasonably helieves it necessary to prevent an
attempt by the trespasser o commit arson, "

The motion carried. The subsection was subsequently further
amended. See page 18 of these minutes.

Mr. Spaulding noted that subsection (2] of saction 8 implied that
the person had to bhe both a trespasser and an arsonist and asked if
the draft would cover persons who ware not trespassers yet committed
arson. Mr. Knight noted that the section alsc applied only to those
who were in lawful possession or control of the premises. Mr.
Johnson asked why section 8 was confined to trespassers and why arson
could not be treated the same as burglary and included in section 6.
Mr. Paillette replied that arson was an exception to the rule that
only physical force could be used in defense of premises and was
therefore placed in a separate section because deadly physical force
was permissible where arson was concerned. Judge Burns further
explained that gection 6 was related to defense of parscons whereas
section 8 related to defense of property.

Judge Foster pointed out that if he locked out the window of his
own home and saw somacone setting fire to his neighbor's house, he
would have no justification for preventing that fire because he was
not in possession of his neighber's property. Mr. Chandler replied
that force was permitted under ancother section to prevent the
commission of a felony. The question of extending the defense of
justification to a nontrespasser was later discussed by the Commission.
See page 19 of these minutes,

Judge Burns then moved that subsection ({2} (b} of section 8 ke
reworded to provide specifically that the section would be invoked
either by the prevention of an attempt to commit arson or by the
prevention of the commission of arscen. Mr. Paillette suggested the
following language and Judge Burns moved its adoption:

"When he reasonably believes it necessary to prevent
the trespasser from committing or attempting to commit
arson,”
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Mr. Johnson moved to amend Judge Burns' motion to amend
subsection (2} (k) of section & to read:

"When he reasonably believes it is necessary to prevent
the commission of arson,™

Mr. Spaulding expressed approval of the amended motion and
observed that it was umnecessary to include hoth the commission and
the attempted commission because if the attempt were prevented, the
commission was thereby prevented and vice versa,

Judge Burns agreed and restated his motion to have subsection (2)
{k) of secticon 8 read:

"When he reasonakly helieves i1t is necessary to prevent
the commission of arsen hy the trespasser.™

Tha motion g¢arried unanimously.

Mr. Carscn asked if it was redundant to include “trespasser" in
suhsection {2) (b) in wview of its inclusion In subsection {1). Mr,
Spaulding expressed the view that it clarified subsection {2) and was
not redundant,

Representative Carson indicated that he did not understand why
arson was being singled out. If a person were stealing his car, he
said, he would not have justification for killing the robbker but if he
saw a person setting fire to one of his trees or shrubs, he wonld be
justified in killing him. Judge Burns said that the theory was that
where arson was a serious encugh danger, deadly physical force would
be permitted. Mr. Palillette added that the subcommittee felt that
arson was one of the serious felonies where the argument might be
raised that it was not a felony involving force and violence as was
the case with burglary, for example. They wanted to make sure that
the felonious crime of arson was covered even though the argument
might be raised that it was not a forecible felony.

Subsection {(3). Mr. Johnson objected to the application of
real property to the arson situvation. Mr. Paillette advised that the
subcommittee's decision was that section 8 should not be limited teo
first degree arscn. He contended that the Justification Article
should allow for the use of reascnable force against a trespasser on
real property which did not necessarily involve a dwelling.

Representative Carson noted that the section could be applicable
to children who burned@ an outhouse on Halloween.,

Mr. Johnseon then moved to amend subsection (3) of section 8§ to
read:

"As used in subsection (1), "premises' includes any
building as defined in Article .
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Chairman Burns explained that Mr, Jcohnson's motion would permit
the use of deadly physical force only in a building and wonld take
care of Representative Carson's objeaction.

Mr. Paillette pointed out that the subcommittee had rejected the
deletion of real property from secticon 8., He asked if Mr. Johnson's
objection could be met by limiting subsection {2) (b} to arscn in the
first degree which would cover arson involving protected property.
Protected property, he said, was defined in the Arson Article as
meaning "Any structure, place or thing customarily occupied by people,
including public buildings and forest land." If his suggestion were
adopted, the only land that would then be covered in section 8 would
ba forast land.

Mr. Johnson then amended his motion to revise subsection (3) of
section 8 to read:

"re used in subsections {1) and (2) {(a) of this section,
'premises’ includes any building as defined in Article
and any real property. As used in subsectien (2} (b) of
this section, 'premises' includes any building as defined in
Article o

Mr. Johnson explained that his motion would limit the use of
deadly physical force so far as arson was concerned only to the
prevention of arson in a dwelling,

Yote was then taken on Mr. Johnson's motion and it carried,

Judge Burns repeated the problem which Mr, Spaulding had raised
earlier with respect to the amount of force which could be used to
prevent the commission of arson by someone wheo was not a trespasser
and asked if there were instances where deadly physical force should
be permitted against a nontrespasser.

Thiz gquestion was discussed at some length and, at Judge Burns'
suggaestion, it was finally decided that the staff would draft an
appropriate commentary reflecting the Commission's belief that a
person who committed arson was a trespasser by virtue of that action
and was deemed to bhe a trespasser within the meaning of section 3.

Mr. Johnson moved that section & be approved as amended and the
motion carried unanimously. Voting: Judge Burns, Carscon, Chandler,
Haas, Jernstedt, Johnson, Hnight, Spaunlding, Chailrman Burns.

Section 9. Justification; use of physical force in defense of
property. Mr. Paillette explained that section 9 was not concernead
with de%ense of a dwelling or fear of physical injury but was designed
to prevent criminal mischief or theft of property,
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Judge Burns moved that the phrase "what he reasonably believes to
ba" on lines 4 and 5 of section 9 be deleted,

Mr. Paillette explained that the two "reasonably believes" phrases
were included for the same purpose that analagous language was used in
section 8 hefore the Commission amended it; namely, one referred to the
amount of force used and the other to the individual's state of mind.

Mr. Chandler expressed opposition to the motion. He was of the
opinion that the deletion of the phrase would regquire the defendant to
prove there was a commission or an attempted coummission of a crime
rather than to prove his belief. Mr. Johnson contended that if he
reasonably believed his action was necessary to prevent a crime, it
made no difference whether the crime actually occurred.

Vote was then taken onh Judge Burns' motion to amend section 9.
Motion carried.

Judge Burns asked if it was necessary to include the phrase
"other than deadly physical force" in section 9. Mr, Paillette replied
that in his opinion there were certain places in the draft where
clarity demanded that this phrase be included and this was one spot
where it should be specifically stated that deadly physical force would
not be permitted.

Mr. Chandler moved that section % as amended be approved and the
motion carried unanimously with the same ten members voting as voted
to approve section 8.

Seation 10. Justification; use of physical force in making an
arrest or in preventing an escape. Representative Frost referred to
the phrase in section 10 "unless he knows that the arrest is
unauthorized" and asked if unaunthorized was the proper word to
indicate an improper arrest. Representative Carson asked if there was
such a thing as an "authorized arrest® and suggested that "unlawful™
might be more appropriate than "unauthorized," Mr. Paillette advised
that section 10 was derived from Michigan Revised Criminal Code
section 630 and the commentary to that section spoke in terms of the
lawfulness of an arrest so this was apparently what they meant by
"unauthorized."”

Representative Carscn moved that "unlawful® bhe substituted for
"unauthorized” in subsection (1} of section 10. The motion carried
unanimously. The subsection was subsequently further amended. See
page 21 of these minutes.

Judge Burns asked if the same criteria concerning a lawful arrest
should ke included in subsectien {2). Representative Carson said he
would have no objegtion to including the same phrase in subsection {2)
if it were framed in the same language as subsectien (1). Mr.
Paillette indicated that the difference between the two subsections
was that subsection (2) was concerned with self-defense of the person
or defense of another person whereas subsection {1) had nothing te do
with self-defense.
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Fepresentative Carson pointed out that in the circumstances
related to gection 10 the law officer was the aggressor and even
though he knew the arrest he was making was unlawful, he could get
arcund the guestion of proveocation by saying he was making a valid
arrest. The guestion of lawfulness of the arrest should be raised in
each subsection, he said, or not raised at all. He added that arrests
by peace officers which they knew toe be invalid probably occurred very
infrequently.

Mr. Johnson commented that section 10 basically tock away from
the peace officer the standard rights of self-defense which were
extended to everyone other than a peace officer. He contended that
the same standard for self-defense should apply to a pezace officer as
to anyone else unless the officer was aware that the arrest he was
making was unlawful in which case the person being arrested should have
a right to defend himself. Representative Carson remarked that this
raised a guestion with respect to section 15 wherein it was provided
that physical force could not be used to resist an arrest.

Mr. Johnson moved to add the following phrase to subsection (2)
of section 10: "unless he knows that the arrest is unlawful." His
motion also included an amendment to the opening paragraph of section
10 to insert "in the performance of his dutias" after "peace officer”.

Mr. Spaulding stated it could place an officer in a difficult
position if, when he was being attacked, he had to stop to think
whether the arrest was lawful before he defended himself. Mr. Johnson
maintained that if the officer were making an arrest he knew to be
uniawful, he should not be able to rely on the protections of section
10. Mr. Spaulding asked Mr. Johnson if he believed the officer should
lose the right of self-defense under those circumstances and was told
that he should lose the special protection of section 10 but not the
right of self-defense which extended tc everyone else,

After further discussion, Mr. Johnson restated his previous
motion so that sectien 10 would be redrafted by the staff as necessary
Lo accomplish the following: ©Delete from subsection (1) the phrase
“unless he knows that the arrest is unlawful" and add a new subsection
(3) to state substantially that "This section is inapplicable if the
officer knows the arrest is unlawful.” The motion carried unanimously.
Subsection (3) was subseguently deleted. See page 24 of these minutes.

Representative Haas recalled the comment made by Mr. Paillettes
with respect toc section ¢ concerning the necessity of specifically
stating that the section would not permit deadly physical force and
asked if an analagous phrase should be included in section 10 to make
certaip that it did not aunthorize deadly physical force. Mr.
Paillette advised that section 11 referred back to section 10 and the
necessary limitations were thereby imposed on section 10.
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Mr. Chandler moved that section 10 he approved as amended with
the understanding that the staff was given sufficient flexibility to
redraft the section as necessary to accamplish the Commission's stated
purpose. The motion carried unanimously. Voting: Judge Burns,
Carscn, Chandler, Frest, Haas, Jernstedt, Johnson, Enight, Spaulding,
Chairman Burns.

Section 11. Justification; use of deadly phvsical forece in
making an arrest or in preventing an escape. Mr, Paillette explained
that section 1l limlted the use of deadly physical force by a pesace
officer who was acting under section 10.

Representative Frost posed an escape situation where a person was
attempting to elude a police officer and asked if the officer would be
prevented from firing at the escaping car because he would then be
employing deadly physical force. Mr. Spaulding replied that firing at
the car would not be using deadly physical foree upon another person.
Representative Frost asked if the officer's action would be justifiable
if he hit the escapee when he fired at the car. Mr. Paillette replied
that the officer would not always know the answer to that question and
section 12 was included to set out the basis for his belief. IHe called
attention to the first paragraph of the commentary on page 35 of the
draft and said it would be his interpretation that if the officer
congidered a viclation of the basic rule to be a feleony involving
force and violence and used deadly physical force to arrest the
viclator, he would not be justified in that action.

Fepresentative Frost cited a case where an arresting officer had
stopped a viclator after a chase at high speeds. When the violator
stepped from the car, the officer thought he reached for a pistol at
his belt although this was not actually the case. He asked if this
action on the part of the violator could be construed to be a crime
invelving force or violence., Mr. Paillette replied that there was no
force or viclence present bnt it did raise the question of self-
defense and if the officer believed there was deadly physical force
about to be used against him, he would have a right to protect
himself. He did not believe, however, that the Justification Article
would prevent the pursuit by the officer of the traffiec offender.
Representative Frost asked if the officer would be justified in taking
a shot at the car to stop the lawbreaker. Mr. Paillette replied that
the arqument that could be made was that taking a shot at the car
amounted to the use of deadly physical force against the occupant and
if that premise were accepted, the officer would not be justified in
his action because the offender was not committing a felony involving
force and violence,

Mr. Knight asked if a bomb threat to blow up a2 store would be
considered to be a felony invelving force and violence and if an
officer would be justified in using deadly physical force in an effort
to arrest the one who made the threat., Judge Burns replied that the
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diseretion of the district attorney could be relied upon in such an
instance., If he considered that a bomb threat invelved force and
violence, the officer would be justified in using deadly physical
force.

Mr. Xnight said he was concerned about the defendant suing the
police officer in some of the situations which counld arise. Mr.
Spaulding commented that conduct which viglated criminal statutes
became negligence per se, Judge Burns said he recalled a line of
cases that said the statutes gave a civil cause of action even though
those statutes were framed in terms of a criminal statute. He did
not, however, recall cases which said to lock at the criminal statutes
and if the crime was not defined there, then the person would have a
civil cause of action. He said he understood Mr. Spanlding to say
that if the conduct was not justified, it was criminal and would
therefore be negligence per se and would form the basis for a civil
action.

Mr. Knight said this would be true unless the arrest statute said
that an officer could use whatever force was necessary, including
deadly physical force, to arrest for a felony. If this course were
not followed, he was of the opinion that the Justification Article was
satting up the standards an officer was regquired to use in making an
arrest. When he went beyond the authority provided in the Article,
he had not only wviclated the criminal statute hut had opened himself
up to the possibility of being sued and the insurance rates for
officers throughout the state would shoot, he said, sky high.

Mr. Knight observed that section 11 was changing the existing law
insofar as the right to use deadly physical force was concerned from
the right to use such force against one committing a felony to the
right to use deadly physical force against one committing a feleny
invelving force and viplence.

After further discussion, Mr. Knight made a2 motion to insert a
period after "felony" in subsection (1) (b) of section 11 and delete
"involving force or violence." He explained that adoption of his
motion would leave existing law undisturbed.

Judge Burns pointed out that adoption of the motion would permit
deadly physical force against a person writing a bad check or against
a shoplifter.

Vote was taken on Mr. Knight's motion and it failed.

Judge Burns suggested that one method of circumventing the
problem which the Commission was discussing was to return to section
11 after the crimes had been classified. At that time it would be
possible to insert a phrase such as "Class A felony"™ or "Class B
felony" rather than "a feleny involving forece or vielence" which would
pinpoint the type of felony to which the section would apply.
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Chairman Burns expressed approval of Judge Burns' suggestion to
postpone a final decision on section 11 until the type of felony which
should be covered under this section could be stated in more
definitive tarms.

Mr. Chandler moved that section 11 be approved with the
understanding that the Commission would consider it further after
felonies had been classified. The motion carried. Voting for the
motion: Judge Burns, Carson, Chandler, Frost, Haas, Jernstedt,
Johnson, Spaulding, Chairman Burns. Voting no: EKnight.

Section 12. Justification; use of physical force in making an
arrest or preventing an escape: baslis for reasonable heliefr. MNr.
Paillette explained that subsection (1) of scction 12 imposed a high
standard on a peace officer to know the rules and laws affecting his
actions while subsection (2) related %o arrests made under a warrant
and stated he was justified in using the physical force described in
sections 10 and 1l. If the warrant were good on its face, he would be
permitted to act without peril,

Judge Burns commented that section 12 was duplicatory in part of
the amendatory language inserted in section 10 and Mr. Paillette
pointed out that section 12 related only to arrests under a warrant,
Judge Burns ohserved that section 12 required the officer to know the
legal rules and his belief that viclation of the basic rule was a
felony would not constitute an acceptable excuse for the officer's use
of excessive force against the of fender under section 12 {1). However,
section 10 would apply to both an arrest with a warrant and one
without. He suggested that subsection {2) of section 12 be deleted
since this provision was already covered in saction 10.

After firther discussion, Mr. Johnson moved to delete subsaction
(3) of secticm 10 which the Commissieon had earlier inserted and to
amend subsection {2) of section 12 to reads

“A peace officer who is making an arrest is justified
in using the physical force prescribed in sections 10 and 11
of this Article unless the arrest is unlawful and is known
by the officer to be unlawful."

The motion carried. Voting nor Frost.
Mr. Johnson next meved to delete subsection (1) of section 12.

Mr. Paillette explainad that subsection (1) was Placed in secticn
12 fer two purposes: (1) To indicate that the police officer was
expected to know his job; and (2) If he used foree te arrest for an
offense that did not exist in law, he would not be protected by the
Justification Article. He agreed with Mr. Enight that it imposed a
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higher standard on a peace of ficer than on other persons but he felt
this was justifiable hecause situations calling for force were more
common to a peace officer than to an ordinary citizen and it was not
unreasonable to expect him to know the law. -

In response to Mr. Knight's concern that officers would be more
liable for false arrest suits and more apt to be sued for assault and
battery if subsection (l} were enacted, Judge Burns explained that if
the officer had a reasonable helief that a crime had been committed
and the eslements of that crime were present, if the facts were true in
law,he would be protected. On the other hand, if he reasonably
believed the facts of the crime were true but together they did not
acdd up and could not add up to a crime, he would not be protected and
he was not sco protected under existing law.

Vote was then taken on Mr. Johnson's motion to delete subsection
(1} of secticn 12. Motion failed. Voting for the motion: Chandler,
Jernstedt, Johnson, Knight. Voting no: Judge Burns, Carson, Frost,
Haas, Spaulding and Chairman BRurns.

Mr, Chandler moved +to approve section 12 as amended, The motion
carried. Voting for the motion: Judge Burns, Carson, Chapndler,
Frost, liaas, Jernstedt, Spaulding, Chairman Burns. Voting nos
Johnson, Knight.,

Section 13. Justification; use of physical force by private
person assisting an arrest. Section 14, Justification; use of
physical foree by private person acting on his own account to make an
arrest., Mr. Paillette explained that sections 13 and 14 dealt with
use of force by a private person. Under section 13 a private person
assisting an arrest was entitled to use physical force when he
reasonably believed that force to be necessary to carry cut the peace
cfficer’s direction and permitted deadly physical force under limited
clrcumstances. Section l4 covered the citizen's right to use physical
force under ecircumstances commonly known as a "citizen's arrest."

Mr. Spaulding objected to the phrase "if that happens to be the
case” in subsection (2) (b) of section 13, Mr. Paillette explained
that if the peace officer was authorized to use deadly physical force
and directed the citizen to use such force, the citizen wonld be
protected. Alse, if the peace officer was not authorized to use
deadly physical force hut directed the citizen to use such force, the
citizen would still ke protected. Representative Carson remarked that
the citizen would be liable only in the one case where he knew that
the pelice officer did not have the authority to direct him to use
deadly physical force,

3 begins here:

After Turther discussion, Judge Burns moved to amend subsection
(2) {b) of section 13 top read: :
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"Ha is directed or authorized ky the peace officer to
use deadly physical force unless he knows that the peace
officer himself is not authorized to use deadly physical
foree under the circumstances.”

The motion carried.

In response to a guestion by Judge Burns, Mr. Palllette indicated
that sectiens 13 and 14 were essentially reflections of existing law
except for changes necessary to make them consistent with sections 10,
11 and 12 of the Justification Article.

Judge Burns moved adoption of section 13 as amended and section
14 without amendment. The motion carried unanimously with the same
ten members voting as had voted on the previous motion.

Section 15, Justification; use of physical force in resisting
arrest prohibilted. Mr. Spaulding asked what the result would be under
section 15 if a person reascnably appeared to be a police officer but
the other person knew he was not. Mr, Chandler answered that if an
individual knew the officer was actually not an officer, he would not
meet the test of reasonably appearing to be one.

Representative Carson pointed out that in the situation where a
person was wearing a police badge and appeared to be a police officer
when he actually was not, the arrestee would be protacted by the "no
sock” principle hecause the proposed statute in the opening clause
required that the individual must in fact be a peace officer.

In reply to a question by Judge Burns, Mr, Palllette indicated
that section 15 would change existing case law regarding the right to
use forece to resist an unlawful arrest.

Senator Jernstedt moved that section 15 be approved and the
motion carried unanimously. Voting: Judge Burns, Carson, Chandler,
Frost, Haas, Jernstedt, Johnson, Knight, Spaulding, Chairman Burns.

Section 16. Justification: use of physical force by guard in
detention facllity to prevent an escape. Following a brief explanation
by Mr. Paillette, Chairman Burns asked if a quard on a tower at the
penitentiary would be justified in shooting an escaping inmate and
received an affirmative reply from Mr. Paillette who pointed out that
ORS 163.100 permitted justifiable homicide in such an instance.

Mr. Knight asked if section 16 would apply only to feleons whoe had
committed a crime involving force and violence and was told by Mr.
Paillette that all the guard would be required to know under section
16 was that the escapee was a prisoner.
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Judge Burns asked how section 16 would apply to a situation where
an inmate of a correctiocnal institution was out of the detention
facility on work releasa, He said he posed the work release situaticn
because in Multnomah County persons on work release were placed in the
Oregon Correctional Institution where inmates were also lodged who had
baen convicted of crimes. Under section 16, he said, 9CY would then
be considered a detention facility in those circumstances. Others
agreed this would be true.

Mr, Chandler said he would interpret section 16 to mean that an
inmate on work release could walk away from the job without fear of
daeadly physical faorgce being applied against him but he could not walk
away from the detentlon facility when he had returned to it without
the risk of getting shot justifiably. Judge Burns said he was not
certain that would be the result of this section because the escape
statutes had been construed to mean that if a persen was in custody
and committed the crime of escape, even though he was out on work
releass, he was nevertheless an escapee. Judge Burns asked Mr,
Chandler if his interpretation meant that deadly physical force could
noet be applied so long as the inmate was not physically in the
detention facility and received an affirmative reply. Mr. Chandler
added that it was not the intent of the statute to say that a guard
could go to the inmate's place of employment while he was out on work
release and shoot him if he walked away. However, 1f he tried to
break out of the correction facility in the middle of the night with
several other inmates, deadly physical force could then be used to
prevent his escape. Others agreed this was the interpretation they
would place on section 16.

My. Spaulding moved that section 16 be adopted and the motion
carried unanimously with the same members voting as had voted on the
previcus motion.

Section 17, Duress. Mr. Paillette called attention to the
commentary on page 42 of the draft which stated that about half the
states now had legislation regarding the defense of duress in a
criminal case hut Oregon was not one of them, Section 17 joined three
other states In refusing to recognize the defense of duress in a
murder case. Subsections {l) and {2), he said, amounted to a
codification of the doctrines set forth in the three Oregon criminal
cases he had been ahle to discover which dealt with the defense of
duress. With respect to subscction (3} Mr. Paillette said he had been
unable to find any reported Oregon cases where the defense of duress
by a woman acting on command of her husband had bheen raised. The
subsection, therefore, changed Oregon law in that the common law
defense of coercion would prchably he available at the present time to
a woman acting on command of her husband. This defense would be
removed by the passage of subsection (3}.

Mr., Paillette noted that the phrase in subsection {l1) "which
force or threatened force was of such nature or degres to overcome
earnest resistance" was similar to the language used in the section
on forecible rape,
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Mr. Enight asked if duress would be a defense to a manslaughter
charge if the charge were reduced from murder and received an
affirmative reply from Mr. Paillette. Judge Burns noted that Mr.
Knight's guestion raised a proklem as to how murder was to be definad
in the Homicide Article and suggested that section 17 be earmarked for
consideration following approval of the definition of homicide to make
sure that the phraseology therein was consistent with the Homicide
Article. Mr, Paillette observed that the homicide draft in its
present form contained ne degrees of murder but manslaughter was not
murder.

Mr, Spaulding called attention to the phrase in subsection (2],
"or recklessly places himself in fthat] situation" and asked if the
Commissgion agreed that it was right to apply this subsection to a
person who recklessly placed himself in such a position without an
intent to go along with the crime. Mr. Paillette replied that State
v. Ellis, 232 Or 70, 374 P2d 461 (1962}, and State wv. Patterson, 117
Or 153, 241 P 977 (1926}, specifically commented on that point and
said that such compulsion must have arisen without the negqligence or
Tault of the person who insisted upon it as a defense. Subsection
(2}, therefore, was not changing Oregon case law. Mr. Spaulding
commented that he liked subhsection (2) better than the case law
because it used "recklessness" which was something more than
"negligence" referred to in the cases. He contended that unless a
person had intentionally or recklessly placed himself in 2 position
where he would have to commit a crime, the defense of duress should be
available to him.

Several examples were given of instances where recklessness would
be a factor: (1) Where a person in a drunken stupor entered a house
of thieves and became involved in their plans to steal; {(2) Where a
person set out to steal hub caps and ended up in an armed robbery; and
(3) Where a person went alohg on a planned armed robbery, the wictim
resisted and one accomplice said, "Shoot him or I will shoot you." In
these situations the person had placed himself in the position of
being invelved and section 17 provided that he was not entitled o
the defense of duress.

Representative Haas commented that he was not convinced that just
because someone was threatened with deadly physical force, he should
be permitted to use deadly physical force upon a third person with
impunity. He asked how the Commission would feel about exempting from
section 17 not only the crime of murder but also any crime involving
deadly physical force upon another, He expressed the view that every
citizen had the responsibility not only to save himself but to apply
the same amount of protection to his fellow man. He said that under
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section 17 an inmate in the penitentiary could beat up a guard and
claim that another inmate had threatened him with deadly physical
force if he did not beat the guard. Mr. Carson commented that his
chances with a Marion County Jjury prohably would not be too great
under those circumstances,

Judge Foster remarked that "not available" as used in subsection
{2} was unclear. Judge Burns explained that the term "defense" as
used in this section reguired the defendant to inject the defense into
the case but the state had the burden to disprove his contention
beyond a reasonable doubt.

Judge Burns moved that the Commission adjourn and that discussion
of section 17 be resumed the following morning., The moticn carried
unanimeusly and the Commission adjourned at 4:30 p.m,
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Tape 3 - Side 1 at 325:

December 13, 1%&9

Mambers Present: Judge James M. Burns
Representative P. Carson, Jr.
Mr. Robert W, Chandler
Representative David G. Frost
Senator Kenneth A. Jernstedt
Attorney General Lae Johnson
Mr. Frank D. EKnight
Mr. Bruce Spaulding

Delayed: Senator John D. Burns, Vice Chairman
Representative Harl 1, Haas

aAbsent: Mr. Donald E. Clark
Representative Thomas F, Young
Senator anthony Yturri, Chairman

Staff Prasent: Mr, Donald L., Pailletie, Project Director
Profassor George Platt, Reporier
Mr. Roger D. Wallingford, Research Counsel

Also Present: Mr, Robert ¥, Thornton, Member, Bar Committee on
Criminal L.aw and Procedure

Zgenda: JUSTIFICATION, Sections 17 and 18
Preliminary braft Ne., 2; November 1969

SEXUAY. OFFENSES
Preliminary braft HNo. 3; December 1969

Judge James M. Burns called the meeting to order at 9:;30 a.m. As
Poet Laureate of the Criminal Law Revision Commission, he delivered
tha following limericks which he had written that morning while gazing
into the mirror with a razor in his hand:

Lines Written Two Miles Above the Benton County Courthouse

There onge was a Knight whose horse
Kicked with deadly physical force,

S0 I reasonably believe

lHis widow must grieve
Because he failed to consider the source,
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Ode to a Criminal Law BRevision bPraftsman

Oh, reason is always in season

So laws aren't hard to frame,
Physical force may be spent
When and o the extent

That reason permits the same.

4

Senator John D. Burns arrived at this point and presided over the
meeting in the abhsence of Chairman Yturri.

Justification; Preliminary Draft No. 2; November 1969

Section 17. buress. {Cont'd), Mr. Paillette said that following
the meeting on the previous day he had discussed with Judge Foster his
concern that "not avalilable" as used 1n subsection (2} was unclear and
had suggested the following language:

"Duress is not a defense if a person intentionally or
recklessly places himself in a situvation in which it is
probable that he will bhes subjected to duress."

Judge Burns commented that this improved the wording and moved to
amend subsection (2) as suggested by Mr, Paillette. Motion carried.

Mr, Paillette pointed out that Representative Haas had heen
concernad on the previous day that only the crime of murder was
excepted from the scope of the defense of duress and asked if the
Commission wished to consider Representative Haas' suggestion that
other sericus crimes involving deadly phyvsical force upen ancther
he exceptad from section 17. There was general agreement that section
17 should not be changed in this respect.

Judge Burns moved that section 17 be approved as amended and the
motion carried unanimously. Voting: Judge Burns, Carson, Chandler,
Frost, Jernstedt, Johnson, Knight, Svaualding, Chairman Burns,

Section 18. Entrapment. Mr. Paillette explained that sectiocn 18
codified the defense of entrapment and made no departure from existing
law.

Judge Burns peointed out that the Oregon cases said that the actor
did not initially contemplatce the proscribed conduct and asked if
subsaction (2} carried this meaning forward. Mr, Enight commented
that subsection (2) could he a codification of present law but was
subject to being interpreted otherwise. For example, if an undercover
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agent asked a seller of marihuana to sell to him, this act was clearly
not entrapment under existing law hut he thought it could be entrapment
under section 18. Judge Burns said the typical case was one whare the
undercover agent said the seller coffered to sell and the seller said
he was asked by the agent to sell:; the evidence was usually mixed and
it became a jury guestion. He expressed disagreement with Mr.

Knight's statement that such an act would constitute entrapment under
section 1§ and further stated that the same act could be entrapment .
under existing law if the jury found that the seller would not have
sold the goods if the officer had not induced him to do so.

HMr. Johnson ohserved that the questicn seemed to rely on Judge
Hand's statement as gquoted in State v, LeBrun, 245 Dr 265, 419 p2d
948, cert. denied 386 0S 1011 (1966), at page 269:

"1(ly did the agent induce the accused to commit the
offence charged in the indictment; (2) if so, was the
accused ready and willing without persuasion and was he
awaiting any propitiocus opportunity to commit the offence, "™

Mr. Enight commented that the proposed statute shounld not deviate
from existing case law and read a further quotatien from Judge Hand
cited In State v. LeBrun at page 270:

+ + « if the prosecution can satisfy the jury that
the accused was ready and willing to commit the offence
charged, whenever the opportunity offered. In that event
the inducement which brought about the actual offence was no
more than one instance of the kind of cenduct in which the
accused was prepared to engage; and the prosecution has not
seduced an innocent person, but has only provided the means
for the accused to realize his preexisting purpose. The
proof of this may be by evidence of his past offences, of
his preparatiocn, even of his 'ready complaisance.’
Obviously, it is not necessary that the past offences proved
shall be precisely the same as that charged, provided they
are near enough in kind to support an inference that his
purpose included offences of the sort charged.,' 200 F24 at
gR2."

Judge Burns expressed approval of the language in the draft
. Section so long as it was clear that it was intended to codify
yexisting law. He called attention to the language in subseaction (1)
hnf section 18 " . ., ., by a law enforcement official, or by a person
\acting in cooperation with a law enforcement official . . . " He -
asked if under current law the gquestion of entrapment would arise
Yhere the buyer was scomecne acting in cooperation with a law enforce-
lent official, Mr. Paillette said that if scmeone were sent out for
he purpose of inducing an individual to commit a crime with the intent
i gathering evidence against that person, the law was not limited just
y actual police or law enforcement officials but would extend to the
% who was cooperating with them and acting at their direction.
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Mr. Enight read subsection (1} of section 2,13 of the Model Penal
Code and said it seemed clearer than section 18, Mr. Paillette said
he had the opposite reaction to the Model Penal Code langnage and
thought it obscured the defense more than it clarified it.

Judge Burns moved that section 18 be approved. He commented that
the LeBrun case and the federal cases it relied upon, together with
section 13, would make the law perfectly understandable,

Vote was taken on Judge Burns' motion to approve section 18 ang
it carried unanimously with the same members voting as had voted on
the motion to approve section 17.

Mr. Knight asked if the language quoted on pages 269 and 270 of
the LeBrun case should be incorporated into the commentary. He was
particularly concerned with the interpretation of the last sentence in
subsection (2} of section 18, Judge Burns and other members of the
Commission agreed that the statement in the commentary which said that
section 18 restated the doctrines of entrapment recognized in Oregon
case law was sufficient to show that the Commission's intent was that
section 18 would be interpreted in line with the holdings in the
LeBrun case, Judge Burns further added that even if both the officer
and the defendant agreed at the trial that the officer was the one who
first said, "Sell me some pot," assuming there were other relevant .
circumstances such as location, previous habits, ete., entrapment
would still be a jury question. There would net be entrapment as a
matter of law merely because the officer and the defendant agreed that
the officer initiated the sale.

Inchoate Crimes; Preliminary Draft No., 2: December 1969

Professor Platt explained that the primary purpose of the law of
attempt was to neutralize dangercus individuals; not necessarily to
deter the dangercous act, but to allow the police to intervene at a
sufficiently early stage to prevent the actor from commtitting the
offense he had in mind.

Section 1. Attempt; definition. Section 1, Professor Platt said,
dealt with two problems which continuously caused problems in the law
of inchoate ecrimes: (1) ‘The mens rea of attempt -- the culpability
element; and (2) The drawing of the line between mere Preparation and
the point at which the act became an attempt punishable under the
Article on Inchoate Crimes. Section 1 was phrased te avoid the problem
of proving a specific intent te commit the crime because it spoke in
terms of intenticnally engaging in conduct which constituted the
cffense and this would encompass all the attendant circumstances with
respact to the crime.

The drawing of the line between preparation and attempt, he
c¢ontinued, was covered in the phrase "constitutes a substantiail s5tep
toward commission of the crime.” This was Model Penal Code language
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and turned away from the classical doctrines generally known as the
"proximity tests.® The Model Penal Code and the substantial step
doctrine focused on the personality of the individual who performed
the act and turned the attention to what had been done rather than
what remained to be done.

The idea of the substantial step, he said, was that the step was
ene which stronaly corroborated the intent to engage in criminal
conduct. The statements and admissions of a de fendant either hefore
or after thea act were admissible within, of course, the constituticnal
restrictions to assist in establishing the purpose of the individual
wheti he first set out on his course of criminal conduct. This, he
said, contrasted with the res ipsa loquitur test applied in scme
jurisdicticons which said that only the act itself could be considered
and not a statement of the actor. The trouble with that, Professor
Platt said, was that most acts were ambigquous and section 1 as drafted
would not allnw as unfair a result as might take place under the res
ipsa loquitur test.

Judge Burns asked how section 1 would change Oregon law and was
told by Professor Platt that it would tend to move back the line
between preparation and attempt to allow the police authorities to
intervene sooner than under present law, It was not, he said, a
dramatic shift but generally would result in earlier interference by
the police in dangerous conduct, Tt did not, however, change the mens
rea element but would clarify the close cases with respect to the
attendant circumstance kind of crime. Chairman Borns added that it
would bhe a jury question as to whether the act constituted a
substantial step.

Chairman Burns asked if it was contemplated that a person could
be convicted of an attempt under this section even though the of fense
was consummated. Professor Platt replied affirmatively and added that
this represented existing law. No one could be convicted of both the
attempt and the substantive offense, however.

Mr. Chandler asked if ORS 161,090, attempted arscn, was retained
in the Article on Arson and was told by Mr, Paillette that this would
be covered by the Inchoate Crimes Article.

Mr. Chandler noted that under DORS 161.09%0 if a person committed
any act prellmlnary to an attempt to burn property, he was guilty of
attenpt whereas in the case of murder he would have to go farther than
to commit a preliminary act. The proposed statute, therefore, would
equate murder and arson so far as the atteaprt was concerned. Professor
Platt said it was generally recognized that mere preparation to commit
a crime should not be made criminal. In the very early stages it was
impossible to tell whether there was a firm criminal purpose. Buying
a box of matches would be an example of a completely innccent act
which might alsc be an act preliminary to arson.
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Mr. Chandler commented that the legislature had decided that arson
was a more heinous crime than, or example, passing a bad check and for
that reason had applied a different standard to attempted arson than to
an attempt to pass a bad check. Professor Platt expressed the view
that this was bad legislative policy and should be rectified. He did
not, he said, see any reason for differentiating with respect to the
line of attempt on any crime and advocated that a uniform standard be
applied across the board.

Mr. Chandler said it was his understanding that it was particularly
difficult to obtain a conviction for an attempt to commit arson.
Professor Platt called attention to the listing on pages 2 and 3 of the
commentary. This information was included in the legislative history,
he said, to offer specific help with the arson problem and he called
particular attention to paragraphs (e) and {f} thereof.

Chairman Burns agreed with Mr. Chandler that section 1 was making
a change in the existing attempted arson statute and was actually
making it more difficult to prove attempted arson. Mr. Spaulding
commented that while this was true, section 1 was also making it easier
to prove attempt in other crimes so that the two were being brought
closer together and accomplishing the worthwhile objective of rendering
attempt crimes uniform.

Judge Burns moved that section 1 be approved. UNr. Spaulding
seconded and the motion carried unanimeusly. Voting on the motiont
Judge Burns, Carson, Chandler, Frost, Haas, Jernstedt, Johnson, Knight,
Spauiding, Chairman Burns.

Section 2. Attempt; impossibility not a defense. Professor Platt
explained that section 2 dealt with a classic detfense in the law of
attempt and reflected the current law in Oregon as well as in the vast
majority of other jurisdictions. The raticnale could be demonstrated
by the case where a man set out to kill his rival. Believing him to be
in bed in a particular room in a rocming house, he shot into the bed
which was empty because the intended victim was sleeping elsewhere.

The charge of attempted murder would lie under section 2 as well as
under present Oregon law although in a sense it was impossible for him
to commit the crime under those circumstances. He again urged the
Commission to keep in mind the basic concept of the law of attempt
which was to reach the dangerousness of the person engaging in the
eriminal conduct. Professor Platt said there was extended discussion
in the subeommittee on both sides of this issue. Some felt that if no
one was hurt, the person who had attempted the crime ought not be
prosecuted. This he helieved to be the minority view and contended
that section 2 set forth the best policy because it allowed the police
to arrest the man at that point rather than to let him try again on the
following night when he might know which bed his rival was in.
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Representative Frost indicated that he had represented the
minority view in the subcommittee. He noted that section 2 included
both factual and legal impossibility and in the factual impossibility
situations he believed the provision to be too broad. He called
attention to the example set forth in the commentary on page 2 where
black magic was chosen as the means for an attempt to kill an _
individual. If the person actually died, Representative Frost asked
if the fact that an individual had been stabbing a doll with pins
should make him guilty of murder. Mr. Spaulding commented that if he
was attempting to commit a crime, he should be punished for it.

Professor Platt ohsarved that Representative Frost posed an
interesting question., The man puncturing the doll did present a
danger because he might ultimately realize that this means was not
going to kill his victim and he might find other more effective ways
to dispose of him. Ancther possibility was that the prosecution had
great discretion in matters of this kind and might decide that the man
was insane and take him into court for civil commitment.

Mr. Chandler asked if the Inchoate Crimes Article presented a
danger of using lanquage which was too loose and vague in defining
specifie crimes, Mr. Spaulding replied that this Article was to be
used in the light of other statutes which were definite., Professor
Platt advised that there was a long line of decisions both in Oregon
and elsewhere which dealt with the law of attempt in substantially the
same form as this draft. He said he had no doubt in his own mind that
there was no "void for vagueness" element in this Article., Tt was
talking about mens rea elements and making clear the kind of
culpability reguired and suggesting the kind of act it would take for
the perscn to be convicted of whatever element of the crime he had in
mind,

Mr., Chandler then asked if an attempt to comit murder would be
punished the same as an accomplished murder. Professor Platt replied
that it would not. The subcommittee, he said, had decided to remove
the grading provisions of the inchoate offenses. The original draft
had contained a section which provided that one who was Found guilty
of an attempted murder would be punished to the same extent as for an
accomplished murder and the same penalty would apply for other inchoate
crimes as for the completed crime. The subcommittee determined that
this decision should be made on the sentencing aspects and referred
the matter teo the sentencing subcommittee for study in conjunction
with the grading of all crimes.

Mr. Spaulding commented that there was a statute which said that
unless otherwise provided hy statute, an attempt to commit a crime was
punishable by one-half of the sentence for the completed crime., Judge
Burns confirmed this statement and said that if a person attempted to
commit burglary not in a dwelling, the maximum sentence was five years
because the maximum for the erime itself was ten years. This was true
throughout the code, he said, except for certain offenses such as
obtaining money by false pretenses where the sentence for attempt was
included in the statute.
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Mr. Paillette related that the subcommittee was concerned with the
provision in the original draft which punished an attempt the same as
the completed offense. They felt it would be better te deal with the
sentencing on a more specific basis because there might be certain
crimaes where they would want to treat attempt the same as the
completed erime but this might not be true in every case and scme
cffenses would need to be downgraded insofar as the attempt was
concernad,

Mr. Spaulding moved that section 2 be approved and the motion
carried unanimously with the same members voting as had voted on the
motion to approve section 1.

Section 3. Attempt; renunciation a defense. Professor Platt
explained that section 3 created a defense for attempt and the same
defense was included in the draft subsequently for solicitation and
conspiracy. The defense would he demonstrated by a person whe set out
to rob a bank and even reached the point where he was walking through
the door with a drawn revolver. If he then veoluntarily, with no
outside pressure, renounced his course of criminal conduct and fore-
stalied the commission of the crime, including a situation where he
prevented any accomplices he might have with him from committing the
erime, this would be 2 complete defense to the orime of attempt,

Professor Platt noted that page 16 of the commentary incorrectly
stated the present status of the law. It said, " . . . & renunciation
defense is such a new concept virtually unsupported in existing case
law . . . " He had econducted further resecarch on this subject and the
renunciation defense, he said, was supported in existing law except
with respect to assault cases, The crimes of assauwlt and attempted
battery were really the same in Oregon. Traditionally and historically,
however, the crime of assault had been identified as a separate
substantive crime. Because of the nature of assault and because it did
put one in the immediate presence of serious bodily harm, the casas for
renunciation had held that at that peint it was too late to renounce
hecause too much terror had heen instilled in the wvictim and too mach
of a social problem had been cuased, Putting those cases aside, the
case law showed that renunciation had always been a complete defense
to an inchoate crime. He expressed approval of this policy because it
enahled the actor to step out of his course of criminal condugt and
encouraged and rewarded him for not going through with what might be a
serious crime.

Mr. Johnson contended that a defendant would have this defense
with or without section 3. Judge Burns agreed bhut pointed out that
section 3 provided some reasonably specific and ratienal criteria for
evaluating this kind of defense. Prafessor Platt added that it was
included to tell the court system of Oregon that the legislature
preferred the majority rule rather than to allow the courts the choice
of taking the other course and saying the attempt was a complete crime
despite the fact that the actor did not complete his conduct.
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Mr. Chandler asked if the renunciation defense would apply to the
driver of a "get-away car" who changed his mind and drove away, leaving
his acceomplices in the bank. Professer Platt answered that it would
not since he did not forestall the commission of the crime.

Mr. Spaulding gquestioned the use of the word "necessary™ in the
last line of subsection {1} of section 3 and asked if "possible"™ might
be a better choice. Professor Platt said the intent was that anyone
who decided not to commit the erime alsc had to forestall the
commission of the crime and if he did not, the defense was not
available to him. The section purposely made it difficult for the
defandant in that he had to prove the defense by a preponderance of
the evidence. MNr. Johnson commented that in some cases this would be
an assistance to law snforcement officials because the defendant wonld
assume the affirmative obhligation to stop his cohorts from committing
a crime.

Mr. Spaulding was not convinced that i1t was right teo provide that
the person who did everything he could possibly do to stop the
commission of the erime would be deprived of the defense by the action
of his acecomplices who continued their course of criminal conduct. - Mr,.
Paillette remarked that the draft on Parties to Crime had attempted to
get to the problem Mr, Spaulding raised. The first draft ¢ontained a
renunciation defense for the accomplice where the crime had been
completed and imposed a stricter standard to inveke the renunciaticn
defense, but the provision was deleted by the subcommittee.

Mr. Chandler moved that section 3 be approved. Mr. Spaulding
seconded and the motion carrled unanimounsly. Voting on the motion:
Judge Burns, Carson, Chandler, Frost, Haas, Jernstedt, Johnson, Knight,
Spauvlding, Chairman Burns,

Section 4. Sclicitation; definition. Professor Platt explained
that solicitation was a new crime in Qregon. At common law sclicita-
tion did exist; however, Oregon was not a common law crime state and
therefore solicitation was not a crime, Oregon presently reached the
criminality of solicitation in an artificial manner through the law of
attempt. As an example, he called attention to the case of State v,
Tavlor, 47 Or 455 (1906}, cited on pages 24 and 25 of the commentary.
The way the court in State v. Taylor found the instigator of the crime
quilty was to hold that he had dene all he could by supplying the
tocols for the crime of arsen and that action constituted an attempt as
distinguished from a preparation. This holding was criticized
by authorities and by the Model Penal Code as being a strained
interpretation of what was really a solicitation situaticon. In most
jurisdictions the instigqator would not be guilty of the crime of
attempt, one of the reasons being that he 4id not himself have the.
intent of setting the fire but ¢learly had the culpability requirements
for the crime of solicitation., Section 4 would for the first time
recognize the crime of sclicitation and punish it as a separate crime.
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Mr. Johnson was of the opinion that section 4 went too far. If a
person were driving up the highway, he said, and his passencder sald he
was in a hurry and urged the ériver to exceed the speed limit, this
could be a crime of solicitation which would carry z misdemeanor
penalty, Professor Platt explained that "felony" was included in the
draft in brackets because the subcommittee left the policy choice for
the Commission as to whether to apply section 4 to all crimes or Just
to felonies. His choice, he said, was to apply it to any crime,
whether misdemeanor or felony. Mr, Johnson's example was really
solicitation for reckless conduct and he was of the opinion that this
kind of conduct should be reached by the statute but runished on a
lower level than the commission of the crime itself,

Mr. Spaulding commented that section 4 would not apply where the
crime was accomplished because the actor would then be a principal.,:
It had always been ceonsidered right and proper, he said, to make the
actor a principal if the crime was completed, and by the same logie it
would be right and proper to make him responsible for soliciting.

Mr. Frost indicated that the subcommittee had decided to place
two policy guestions before tha Commission with respect to section 4:
{1} Whether there should be a crime of solicitation; and (2) Whether
the crime, if adopted, should be applicable to all crimes or just to
felenies. He personally felt strongly, he said, that there should not
be a crime of seclicitation. The example used in the subcommittee Wwas
that of a boy wearing a button saying "Smoke Pot" which could
constitute a solicitation. He contended there was no great social
harm done when the solicitation did not ripen into an attempt. If the
actor went far enocugh to make some move toward accomplishment of the
crime, then there was an attempt and a better reason to file a charge
against him. ?

Chairman Burns said that in the example Mr., Johnson had cited if
the driver said he would not go fast enough to exceed the speed limit,
the driver could stop at the next town and ask the district attorney
to prosecute his passenger for solicitation. Professor Platt agreed
this would be possible under the draft. :

Judge Burns said that the Commissicn was discussing a significant
area of the law which included the First Amendment areas that were so
sensitive today. When someone said, "bLet's burn all the flags," er,
"Let's stop all the inductions today,” section 4 would come into play.
He wanted the Commission to be aware of the import of the provision.

Mr. Johnson remarked that the section was attempting to reach the
dangercus type of conduct where a person went to someone and said,
"I will give vou 81,000 to kill John.” The guestion to be answerad
was whether that person should be allowed to continue this line of
conduct until he finally found someone who would accept his offer or
whether he should be stopped before the crime was committed,
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Representative Frost contended that the Commission would be
taking a big step to make a crime cut of semething that did not
ultimately result in attempt and he did not feel that soligitation was
53 socially reprehensihle as to reguire criminal sanction.

Mr. Chandler maintained that the rationale of the section was to
stop the conduct before it reached the point where it created a real
danger. Mr, Johnson added that in the Mafia type situation a2 provision
such as section 4 might be the only way the individuals could ever be
gonvicted.

Reprasentative Frost moved to delete section 4,

Judge Burns recommended that the first decision should bhe to
retain or omit the felony language and stated his vote on the motion
would he different depending on this decision,

Representative Frost withdrew his motion to delete section 4 and
moved to limit solicitation to felonies.

Professor Platt, speaking on the motion, said the Commission in
voting on this peolicy determination sheould bear in mind that if they
voted to restrict solicitation to feloniss, they might want to restrict
consplracies and perhaps even attempts to felonies in order to maintain
uniformity in the penalties for all inchoate crimes.

Mr. Spaulding commented that in many instances it would not be
known whether the crime was a felony or a misdemeanor until the judge
had passed sentence. Mr, Knight replied that those crimes would be
treated as felonies. Judge Burns added that in any felony-misdemeancor
option situation, the person could still be gullty of solicitation if
the ultimate crime seolicited was capable of being a felony.

After further discussicon, vote was taken on Representative
Frost's motion to limit section 4 to felonies. Motion carried. Voting
for the motion: Judge Burns, Carson, Frost, Haas, Spaulding, Chairman
Burns, Voting no: Chandler, Jernstedt, Jchnson, Knight. Thea section
was further amended. See page 41 of these minutes.

Representative Haas said he was concerned with the situation
posed by Mr, Jchnson where a person offered money to another to kill
somecne, He asked iIf that situation would fall within the attempt
statute and received a negative reply from Preofessor Elatt,
Representative Haas called attention to paragraph {g) on page 3 of the
commentary which said "soliciting an innocent agent to engage in
conduct censtituting an element of the crime." Professor Platt
explained that the innocent agent in that instance referred to one who
had no idea that the person soliciting him wanted him te commit a
erime; in the situation posed by Mr. Johnson he would obviocusly know
that he was being solicited to cemmit a crime if he were asked to kill
someone.
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Representative Haas asked if offering scmeocne $£1,000 to kill
another would be considered a substantial step toward the commission
of a crime, Professor Platt replied that it would not unless there
were other evidence and the courts had consistently so held.

Mr. Paillette said he would like to propose a middle ground for
the Commission's consideration, If section 4 were limited to felonies,
some misdemzanors might well be excluded that would be fairly serious
cffenses which the Commission might want to treat as solicitation. He
was of the opinion that 2 way should be left open to reach the
indictable misdemeanor type of offense and at the same Ltime make it
clear that the seaction was not being limited to straiqht felonies, To
accomplish this purpose, he suggested the following language:

" parson commits the crime of seolicitation if with the
intent of causing ancther to engage in specific conduct
constituting a crlme punishable as a felony or as a
misdemeanor . . .

He explained that the klank would give the sentencing committee
an opportunity to insert a specific grade such as a "Class A"
misdemeanor to get at the corime that might not guite reach the felony
stage.

Judge Burns moved that the language proposed by Mr, Paillette to
amend section 4 he adopted. Motion carried unanimously.

Representative Frost then moved to delete section 4. Motion
failed. Voting for the motion: Frost, Haas.  Voting no: Judge Burns,
Carson, Chandler, Jernstedt, Johnson, Knight, Spaulding, Chairman
Burns.

Mr, Johnson moved that section 4 be adopted as amended, Meotion
carried, Veoting no: Frost and Haas.

Section 5, Seglicitation: repunciation a defense. Professor
Platt stated that the same argument counld be made for renunciation as
a defense to solicitation as had been made for the defense o the
crime of attempt.

Representative Frost asked if the word "crime" should be changed
in light of the amendment adopted to section 4. Mr. Spaulding replied
that the section was satisfactory as drafted since it would take care
of the misdemeanors covered in section 4., The Commission agreed.

Judge Burns moved adeption of section 5 and the motion carried
unanimously with the same ten members voting as had voted on the
previous motion.
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Sectlion 6. Conspiracy; definition. Professor Platt explained
that the definition of conspliracy in section & was significantly
different from existing Oreqon law in two respects. The present
Oregon law pursued the hilateral nature of conspiracy; when two
rerseons agreed to commit a crime, thus constituting a conspiracy in
conjunction with certain other elements, and when the first person
agreed with the other and the "other” was an undercover police agent,
the person could not he held gullty of conspiracy under the present
law. There were no cases to that point in Oregon but cases construing
that situation elsewhere had uniformly held that it tock two to make
a conspiracy under the kind of language in ORS 161.320. Section &
would reject this bilateral emphasis and adopt a unilateral emphasis
0 that the person who agreed to commit the crime and who in fact counld
commit the erime could be reached under the conspiracy statute, even
though the person with whom he conspired was a police agent, was insane
and obviously incapable of consent, was an infant or for some other
reason counld not consent to the course of conduct.

The second major change from Oregon law was that existing law
limited conspiracies to felonies only. This point, Professor Platt
said, had heen resolved by the amendment to section 4, assuming the
Commission would insert the same provision in sectieon § as had been -
adopted with respect to solicitation.

Mr. Johnson moved adoption of section 6 with directions to the
staff to make the appropriate technical amendments to make it conform
to the amendments adopted in section 4. The motion carried unanimously
with the same ten members voting as had voted on approval of section 5.

Section 7. Scope of conspiratorial relationship., Section 8.
Conspiracy with multiple criminal objectives. Professor Platt explained
sections 7 and 8 reflected the present law on conspiracy. Oregon, he
said, had practically no existing case law on conspiracy except that
dealing with evidentiary matters on the hearsay rule whare more than
one person was engaged in criminal conduct. Those cases usually arose
not out of an indictment for conspiracy but out of an indictment for
the completed offense,

Section 7 would define the scope of a conspiratorial relationship.
It was a problem, however, to know how far a conspiracy extended beyvond
the immediate conspirators. If A agreed with B to rob a bank; B
arranged for € to drive the car; C arranged with D to supply the guns,
this would all be part of the conspiracy to rob a bank., Section 7
defined conspiracy so that there was a limit ultimately on how many
conspirators in the chain could be brought in and tried, presumably at
the same time, and how many of their admissions made out of court coulad
be used under the hearsay evidence rule against A. GSection 7 said that
if A knew that B was going to conspire with €, even though he did not
know the identity of C, & would he a conspirator with €., Under the
hypothetical example he had just cited, Professor Platt said A would be
guilty of conspiring with B, C and D because it obviously took both a
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car and guns to rob a bank so he could reasonably anticipate that B
would go out and conspire as necessary to supply these necessities.

If on the way to robk the bank, one of the conspirators down the
lina said, "Let's stop and rob this supearmarket before we go on to the
bBank," the guestion became closer as to whether A meant to conspire
with B to rob that supermarket and it would be a jury guestion under
the language in section 7. Professor Platt pointed out the desirability
and the fairness of not impesing on one defendant the chain reaction
that might be far beveond anything he could reasconably expect.

Mr. Spaulding noted that section 7 made the statements of co-
gonspirators admissible against the chief conspirator.

Professor Platt sxplained that the draft covered two situations
which were hest illustrated by a chain reaction and by a wheel. 1In
the chain example everybody in the chain would be guilty of conspiracy
in the bank robbery situation he had just cited. In the wheel example
the hub of the wheel would represent a persen dealing individually -
with persons who were represented by the spokes of the wheel, Tha
spokes of the whael were not aware of the existence of the other
spokes but dealt only with the person who was the hubh, The United
States Supreme Court had held in a recent case that the spokes could
not be treated as part of a2 conspiracy with the other spokes but could
only be treated as conspiring with the hubk of the wheel. This draft
reflected that policy. :

Section B, which reflected ocurrent law, said that a person
endaged in a conspiracy to commit a numbex of crimes or to commit the
same crime a number of different ways or with different people -- for
example, passing ten bad chocks -- could only be indicted for one
conspiracy and not for a conspiracy each time he passed a check.

Mr. Johnson cited & Mew York case where Luciang had formed an
organization of houses of prostitution. He asked if the prostitute -
could be indicted for conspiracy because she probably was aware of the
existence of the organization. Professor Platt replied that she conld
not because her intent was not to engage in placing other girls in .
houses of prostitution but only that she agreed to submit herself to
this lucrative endeavor.

Mr. Knight called attention to the language in section 7 " . .
and knows that a person with whom he conspires to commit a crime has
conspired with another person . . . " He asked if this eclearly stated
that it made no difference wheather the first person knew who the other
person was. Mr, Knight contended that the section would be more clear
if it said "has conspired or will conspire with ancther person . . . "

Professor Platt agreed.
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Mr. EKnight moved to amend section 7 in that fashion, Motion
carried without opposition.

Mr. Johnsen then moved to adopt section 7 as amended and this
motion alse carried uwnanimously. Voting on both motions: Judge Burns,
Carson, Chandler, Freost, Haas, Jernstedt, Johnson, Knight, Spaulding,
Chairman Burns.

Section 8. Mr. Spaulding asked if it would be one crime if a
group agreed to robk every bank in Oregon and to commit ¢one robbery per
month, Mr, Knight replied that it would be cone crime and called
attention to the provision in section 13 which said that if the actor
had been convicted or acquitted once of one conspiracy, he could not
be tried again. His objection to this provision, he said, was that if
there was an arganized criminal conspiracy wherein one of the members
of the organization was convicted and sentenced to two years, he could
b2 out of the penitentiary in 12 months, be back in business running
the syndicate and could not be charged again so long as his operation
was part of the one continuous criminal conspiratorial relationship.

Mr. Spaulding asked if he could he convicted of conspiracy and
also of committing the crime., Mr, XKnight =said he could be if he went
s0 far as to hecome a principal but he could be careful not to get
into the situation where he was a principal.

Professor Platt said his initial reaction to the prchlem posed by
Mr. Knight was that a jury could never he convinced that, forx example,
somecne had agreed to rob every bank in Oregon at the outset of the
conspiracy. However, he had found an article in 57 Columbia Law Review
3187 which saiad:

"tThen determining whether cne or more conspiracies
exist, the focus of the court's attention is the agreement
and not the multiplicity of the acts done in pursuance of
it. However, when it is to the defendant's advantage to
claim that he has participated in only one conspiracy
despite the existence of a number of conspiratorial
chjectives, the courts have freguently shifted the focus of
examination away from the agreement and toward the activities
performed by the group.®

Judge Burns suggested that the commentary be expanded to reflect
the quotation which Professor Platt had just read.

Mr. Knight said the defendant would be akle to raise the defense
of double jeopardy. Professor Platt maintained that invelved in the
double jecpardy situation was the "same evidence rule" and read a
statement which he said was supportable by case law:
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"The general rule with respect to the same evidence is
that Indictments relate to the same offense when the
evidence necessary to support the latter would have
sustained the conviction under the former indictment. In
conspiracy courts have found no former jeopardies where a
mere change in the co-conspirator is alleged.™

That statement, he said, was an exception to the "same evidence
rule" and yet was found to be the law that was denerally applied.
Therefore, if a conspirator was sent to jail once for a conspiracy,
was released and then on ancther indictment claimed double jeopardy,
the courts had held elsewhere that by changing the indictment to
include ancther conspirator, the same evidence could be used again and
a conviction could be had for conspiracy.

Mr. Knight contended that if this were true, section B was not
needed. He moved that section 8§ be deleted.

Mr. Spaulding was of the opinion that the courts could handle
these cases better on an individual basis than they could if this
section were enacted.

Vote was then taken on the motion to delete section 8 which
carried. Voting for the motion: Judge Burns, Carson, Chandler, Haas,
Jernstedt, Johnsgn, Knight, Spaulding, Mr. chairman. Voting no:
Frost.

Section 9. Jeinder, severance and venue in conspiracy
prosecutions. Professor PIatt suggested that section 9 be considered
at the end of the Inchoate Crimes Article since it was not part of the
logical flow of the draft. [See page 50 for further discussion,)

Section 10. Conspiracy; renunciation of criminal purpose. Mr,
Spaulding questioned the meaning of "manifesting" as used in section
10. Mr. Chandler read the definition from Wehster's New World
Dictionary, College Edition (1968): "to make clear or evident; show
plainly; reveal; evince." The Commission agreed that the word was
suitable as used in the draft,

Mr. Chandler moved that section 10 bhe approved and the motion
carried unanimously with the same ten members voting as had voted on
the previcus motion.

Section 11. Duration of the conspiracy. Professor Platt
explained that when a crime had beon committed, the splitting of the
loot could be included as part of the crime under Oreqgon case law, and
the crime would not be terminated under the defirnition in section 11
until the loot had heen separated. The general lanquage wouid
incorporate whatever the court milght decide were acts flowing from the
actual commission. The crime would not be limited to sticking the gun
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in the face of the wictim but weuld include taking his safa out of the
store, removing the safe to an apartment, opening that safe and
splitting the proceeds. PFor purpeoses of admitting statements made
during the time of sticking the gun in the victim's face and the
actual opening of the safe and passing out the loot, those statements
had been held to be admissible because the crime was not completed
until the proceeds had been divided.

Mr. Johnson posed a hypothetical situation where a group of men
committed a nmumber of bank robberies., aAfter they had completed their
fifth robbery and divided the loot, they continued to meet periodically
and discuss bank robberies generally. He called attention to the

language in subsection (1) which said " . . . a continuing course of
conduct which terminates when the . . . crimes . . . are committed
« - « " He was not certain, he said, that this language covered the

point of termination in every case. Mr. Knight suggested Tcompleted“
be substituted for "committed'in that phrase so that the disposal of
the loot would be included.

Mr. Spaulding commented that in Mr. Johnson's example, if the men
planned a new robbery following division of the proceeds of the fifth
robbery, it would then be a new conspiracy.

Mr, Knight moved that subsection (1) be amended to read:
" , . . conduct which terminates when the crime or
crimes which are its object are completed or the agreement

Mr. Spaulding commented that in his opinion adeoption of the
motion would add to the period of time which would be included in the
crime and Chairman Burns agreed that the amendment would clarify the
intent of the subsection.

Vote was then taken on the motion and it carried unanimously.

Judge Burns pointed out that the subcommittee had discussed the
quastion of whether section 11 preoperly belonged in the Article on
Inchcate Crimes or in the procedural portion of the criminal code and
had agreed to leave this decisicon to the Commission, Mr. Spaulding
commented that section 11 in part definad the crime. Professor Platt
expressed the view that conspiracy made the problems of the statute of
limitations gso different from other crimes that it should be treated
separately in the Incheoate Crimes Article bacause of the continuing
nature of the crime.

With respect to subsection (3] Judge Burns cited a situation
where an individual sought to take advantage of section 11 and =aid,
"The =statute has run on me because more than three years hefore the
indictment for conspiracy to rob banks was returned, I told those
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cohorts that I wanted no more of this caper. I was in on the first
two robberies but from then on I teold them that I wanted no further
part in the conspiracy." He asked if thisg man would be completely
free of blame if therxe were no further evidence to support his
statement. Professor Platt replied that he would be "off the hook™
for the conspiracy charge but not for the completed subseguent crimes
because he had not frustrated the conspiracy with respect to the
future crimes with which he now tried to disassociate himself. The
only way he could have a complete renunciation defense would be to
frustrate the completion of any future crimes: he would, however, start
the statute of limitations wunning by his statement regarding his
complete abandonment of association with the conspirators.

Mr, Paillette asked how subsection {3) would bhe iniected by the
defendant so far as the statute of limitation was concerned. Mr.
Knight replied that the state would have to prove that the crime was
coemmitted within the statute of limitatieons, Proving that the eorime
was committed within the last three yvears, he said, would probably be
sufficient to get the state by on the statute of limitations guestion,
particularly if they could show any type of continued association,
Judge Burns salid if the state had some evidence to refute the defend-
ant's testimony, his unilateral testimony of abandonment of association
with the comspiraters more than three years before would be a jury
question and the court would instruct in the language of subsection
{3}4

Judge Burns moved that section 11 be adopted as amended and the
motion carried unanimously. Voting: Judge Burns, Carson, Chandler,
Frost, Haas, Jernstedt, Johnson, Knight, Spaulding, Chairman Burns.

Section 12. GSplicitation and conspiracy; availability of certain
defenses, Professor Platt explained that section 12 was designed to
forestall some of the defenses that had been raised in the past which
some courts had approved but which the majority ruling on them had
disapproved. It therefore reflected the majority view.

When the defendant in a conspiracy or sclicitation case raised
the defense that the person he conspired to bribe was not a public
official and therefore he could not he accused of conspiring to bribe
a public official, this would not ba a defense under subsection {a)
because the defendant had helieved that perscon to be a public official
and conspired with or solicited him to agecept 2 bribe. It would not
be a defense because he unilaterally had the culpability of soliciting
the crime or the culpability of conspiracy to commit the crime,

Secondly, under suhsection () 1if the person solicited or
conspired with one who was irresponsible or had an immunity to
prosecuticn, as in the case of an undercover agent who obvicusly would
not have the mens rea of conspiracy, it was no defense to the actor -
who had the culpakility to commit the erime to say that he couldn't
conspire or solicit because a caonspiracy reguired two actors. He
himself would be held responsihle for the conspiracy or solicitationm,
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Subsection (¢} reflected existing law wherein the fact that a co-
conspirator had not yet been prosecuted would not permit the defendant
to say, "You have not yat prosecuted or convicted him; you can't
therefore prosecute me." Alsp, 1f one conspirator had already been
acqguitted, this would not be basis for convicting or acquitting the
co-~conspirator now on trial. Case law was split en this issue,
Professor Platt said, so to that extent subsection (¢) was making some
change in the law.

Mr, Paillette commented that subsection {¢) was consistent with
the Commission's action on the Article on Parties to Crime with
respect to liability regarding conduct of another.

Chairman Burns asked if subsection {2) implied that an accomplice
could he guilty of conspiracy and was told by Professor Platt that
accomplices could be gquilty of conspiracy in the normal case with the
exception of a Luciano type conspiracy where complicity and conspiracy
would not necessarily follow. Some cases held that because there was
conspiracy, there was autcmatically complicity. This was not true
under section 132.

Professor Platt explained that subsection (2) was consistent with
the complicity section and with existing law and would cover, for
example, statutory rape. It was designed to protect the girl by
saying that she could not he held for conspiring to commit statutory
rape even though she solicited the intercourse.

Judge Burns called attention to subsection (1) (b} and asked if
the word "immunity" was proverly used with reference to a person who
was immature. Professor Platt said the subsection was designed fo
cover the person to whom the immunity statute applied. If he then
testified before the grand jury, he would be immune from later
prosecution. Because he was immune, a co-conspirator would not be
permitted to say that he could not be prosecuted becanse of the
immunity of the cther conspirator.

Mr. Johnson moved that section 12 be approved. Judge Burns
seconded and the moticon carried unanimously with the same ten members
voting as voted on the previous motion.

Section 13. Multiple convictions barred in incheate crimes,
Professor Platt indicated that section 13 was included because there
were no Oregon cases covering this subject and the section made
specific the law in this area. As an example of the type of case
which would be covered by secticn 13, Professor Platt said there could
be a prosecution in the same pase for scolicitation to a bank robbery
or attempt of the same bank robbery or conspiracy of the same bank
robbery as well as for the bank rebbery itself if it were completed.
Howevex, there could he conviction only for the completed crime or for
cne of the three inchoate crimes. It would be a rare instance, he
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said, where the state would prosecute for an inchoate crime when the
orime had been completed but if for some reason the inchoate crime was
charged in the indictment, then the person could be convicted for that
inchoate crime.

Mr. Spaulding inguired if the section was saying that attempt,
for example, was not a lesser included offense and asked if a person
acquitted of attempting to commit the crime could then be prosecuted
or convicted for the commission of the completed crime. Professor
Platt replied that he could assuming there was no hreak in the congduct
involved.

Mr. Paillette said he interpreted subsection (1} to mean that the
defendant could not raise a defense in a prosecution against him for
an attempt or a conspiracy by saying he was charged with the wrong
crime because the crime was ccmpleted and he should have been charged
with the substantive crime,

Tape 4 begins here: .

Judge Burns pointed out that subsection (3} when presented to the
subcommittee included brackets around the last six words. The
subcommittee had deleted the brackets thus injecting a change in
existing law. Subsection (3} in its present form provided that a
person could not be convicted of both the substantive offense and of

) conspiracy, although he could be indicted for both.

Mr. Knight posed a situation where a defendant was charged with
both conspiracy and, for example, burglary. When the jury retired, he
asked if the judge would then instruct that the defendant could only
be convicted of one of the charges or if section 13 would require that
the state had to elect whether to go to the jury on the principal
offense or on the conspiracy. ¥He said he would cbject to the state
heing required to take this latter course, Mr. Spaulding commented
that conspiracy would be a lesser included offense. Mr. Knight said
that attempt would be a lesser included offense but he was not certain
that conspiracy would be a lesser included offense under the language
of the section.

Representative Carson said that if attempt, conspiracy and
commnission of a erime werxe thought of as a chain, conspiracy did not
fit intc that chain but attempt did; attempt merged into the
commission but this was not so with conspiracy.

 HMr. Johnson remarked that conspiracy could often be a higher
social evil than the crime itself and this more seriocus type of
conspiracy should be dealt with by a separate statute.

After further discussion, Mr. Johnson moved to adopt the general
policy of section 13 that conspiracy was a lesser included offense but
when the Commission had completed its sentencing and grading
provisions, the subject should be reviewed to see if there were
certain conspiracies which should be treated as elevated offenses and
gsaparate crimes.
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Professor Platt said he would agrae with Mr, Johnson's motion,
The provisc, however, shounld not necessarily ke limited to conspiracy
but rather the focus sheould be on the type of pecople involved in the
conspiracy. If the conspirators consisted of a Mafia type group, this
should be more seriocus than conspiracy by less dangercus individuals,
This could bhe accomplished, he said, by the enhanced penalty
provisions as set forth in the Model Penal Code.

Mr. Knight opposed Mr. Johnson's motion and contended that the
statute should be clear with respect teo the situation where the
indictment charged two counts -- for example, conspiracy to commit
bank robbery and bank robbery., The statute should specify when the
state was regquired to make the election between the two counts ==
elither pricr to sending the case to the jury or by letting it go to
the jury and having the judge instruct the jury that a guilty verdict
could only he returned on one charge, Professor Platt indicated the
latter course was the better procedure, i.e., to let the case go to
the jury with both charges and the instruction from the judge that the
defendant ¢ould be convicted of only one of the two charges,

Mr, Spaulding then moved to amend Mr. Jolmseon's motion to approve
section 13 with the caveat included by Mr. Johnson which was that
following the Commission's approval of sentencing and grading
provisions, the guestion would be reviewed of whether conspiracy

should be treated zs an elevated and separate ocffense in certain
instances.

Judge Burns said he had reservations concerning adoption of Mr,
Spaulding's motion because the procedural problem raised by Mr. Knight
had not bheen sclved. He also pointed gut that subsection (2) of
section 13 sald "A person shall not be convicted" while subsection - (3}
stated "A person may not be convicted." Since the procedure hy which
subsection {3) would be implemented was not discussed by the

subcommittee, he suggested that the section be returned to the
subcommittee,

~ Mr, Johnson commented that subsection {3} in effect made the
crime of conspiracy a rule of evidence which was what it should be in
mest cases and urged adoption of Mr. Spaulding's motion.

) Vote was then taken on Mr, Spaulding's motion to adopt section 13
with the caveat enunciated by Mr. Johnson. Motion carried, Voting
for the motion: Judge Burns, Carson, Chandler, Frost, Haas, :
Jernstedt, Johnson, Spaulding, Chairman Burns. Voting no: Knight.

Section 9, Joinder, severance and venue in conspiracy
prosecuticons. Judge Burns explained that the subcommittee had
recommended that section 9 be submitted to the Commission for a policy
determination as to whether to adopt Professor Platt's view to include
section 9 in the Inchoate Crimes Article or to place section 9 in the
procedural part of the criminal code.
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Judge Burns informed the Commission that the Circuit Judges
Association had voted to study the gquestion of joinder, not limited to
consplracy cases, and to submit a recommendation to the next session
of the legislature for permissive jeinder, somewhat analagous to the
federal rule. For that reason he suggested that section 9 be placed
in the procedural code.

Professor Platt said he would have no objection to adopting that
course. His principal reason for including the section in the Inchoate
Crimes Article, he said, was to feollow the general pelicy of the Model
Penal Code of incorporating matters of procedure in the substantive
code which were closely related to specific subjects.

Judge Purns moved that section 9 he transferred to the procedural
code and that the Commission rule on the merits of the section when it
reached that peint in its deliberations. The motion carried
unanimously with the same ten members vobting as had voted on the
previous motion,

A recess was taken at this point and Representative Haas left the
meeting.

Sexval Offenses; Preliminary Draft Ho. 3; December 1969

[Hote: BSee Commission Minutes, July 19, 1969, pp. 2 — 18.]

Mr. Paillette advised that the Commission had considered the
aArticle on Zexual Offenses in July and at that time had made a number
of amendments. Insofar as policy and substance were concerned,
Preliminary Draft ¥No. 3 made no changes contrary to those approved by
the Commission at that time, In October, he said, the subject was
considered by Subcommittee No. 2 and the most important subject '
discussed was the gquestion of sexual misconduct with a minor which
appeared in the draft as section 14 and contained new material which
was not before the Commiszsion in July.

Sgetion J4, Sexual misconduct with a minor. Section 14, Mr.,
Paillette explained, attempted to cover the situations in which the
victim might ke either a female or a male but was over the age of 16
and under the age of 18, The previous draft 4id not include victims
within this age span and this was one of the areas which received
criticism by those who contended that adequate protaction was not
being extended to individuals over the age of 16. The draft in effect
repealed the crime of fornication and while the present Fornication
statute was rarely used, there was nevertheless a statute on the books

to cover the situation of intercourse with a girl over 16 but less
than 18.
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Secondly, section 14 picked up the area previously covered by the
statute on contributing to the delinquency of z minor and was designed
to £ill the gap created as a result of the Supreme Court decision in
State v. Hodges, 88 Or Adv Sh 721, 457 P22 491 (1969%), which held the
contributing statute unconstitutional because of vagueness, With
respect to intercourse, whether it was sexual intercourse or deviate
sexual intercourse, if the individual were less than 18, the act would
be covered by section 14, The sections in Preliminary Draft No. 2 on
sexual abuse would cover the problem of fondling and manipulating,

Mr. Paillette read section 14 a2nd Mr. Spaulding asked i1f the male
under subsection (1} had to be over 18. Mr. Paillette replied that
situation was covered by section 5 which said it was a defense to the
charge when the male was less than three vears older than the female.
Chairman Burns asked if this would be true even if force were present
and was told by Mr. Paillette that the charge in that event would fall
under either the sodomy or rape sections.

Mr. Spaulding suggested it would be better to include the three
year age differential provision in section 14 so that the section
would be complete in itself. Representative Carson commented that the
provigion in section 5 applied to a number of situations and it waild
be unwieldy to include it in each place where that defense would be
applicable. [Purther discussion of section 14 will he found on page
35 of these minutes.]

Section 5. Defendant's age as a defense. Mr. Paillette advised
that the language and the approach used in section 5 was not approved
by the Commission in July. The theory was approved, however, because
the Commission said in the statement of the crime that the defendant
had to be more than three ysars older than the victim in order to be
guilty of, for example, rape in the second degrae, The guestion was
brought up in July as to¢ whether this would require the state to plead
and prove the age of the defendant. Clearly, this would not be
advisable, Mr. Paillette said, and under present law the state was not
required to prove the defendant's age. He had, therefore, decided
that if the section were framed in terms of a defensa, it would be
abundantly clear that this was not an element of the crime and the age
of the defendant was to be raised by him because he was certainly in
the best position to know his own age.,

Mr. Johnson said he agreed that the state should not have a
fornication statute and even if there were one, it would not he
enforced., ©On the other hand, sometimes the law was used to express
t@e morals sanctioned by the citizens of the State. With respect to
minors, he said, there was more excuse for using the law in this
mannar than there was for codifying morals for clder people. He
maintained there would be g greal deal of criticism of this statute

by people who would say this was a license for minors to indulige in
fornication.

Mr. Johnson then moved that reference to section 14 he stricken
from section 5.
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Representative Carson pointed ocut that if Mr, Johnson's moticn
were adopted, it would not be a crime if the defendant had cohabitation
with somecne under 16, but if the victim were 16 to 18, it would be a
crime.

Representative Carson said the Commission should decide whether
it was writing a moral code or a criminal code, Mr., Spaunlding replied
that they were writing a ¢riminal code bearing in mind the moral
effect on society. Mr. Chandler asked what a criminal standard was if
it was not a moral standard. Representative Carson observed that he
had many moral standards which he didn't ask the legislature to impose
upon society. He did not favor a code which would put every sinner in
jail, he said.

Mr. Johnson, speaking in support of his motion, said that he
would favor making sexual misconduct a misdemeanor. This would give
the polica some authority to evict minors from the park who were
engaging in promiscuous activity. Mr. Carscn maintained that it would
andow the police with the authority to put the minors in jail.

Mr., Johnson then restated his motion to direct the staff o amend
the Sexual Offenses Article to make it a misdemeanor for anyone under
the age of 18 years of age to engage in sexual intercourse or deviate
sexual intercourse. He zaid that to adopt any other course would in:
his opinion jeopardize the entire work of the Commission.

Mr. Paillette indicated that if this course were adopted, the
ceriticism would be leveled that the code was allowing a defense to a
rape ¢harge, which was a felony, if the victim were under 16 but wonld
not allow the defense if the victim were under 18 and mayvbe as much as
two yvears older than the victim of a rape. Mr, Johnson said that his
purpose was to draft a separate crime which would in effect be a
lesser or petty offense to deal with fornication between minors.

Professor Platt commented that no matter how this Article was
written, it wonld undoubtedly draw criticism when it reached the
legislaturs. He urged that the Commission focus its attention on the
main purpose of the Article and do what they considered to be best.
If compromise had to be made later, it should be made at the
leglslature when its critics were in a position to voice their
complaints. The guestion, he said, was whether the Commission
believed it was necessarily a crime for 16 yvear olds to have
intercourse.

Mr. Johnseon reiterated that his motion was based upon the
politics of this subject because of the expressed view of many people
who felt that inclusion of a statute such as he had suggested would be
a deterrent to sexual intercourse between minors.
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Mr, Paillette stated that the policy decision that sexual conduct
batween adolescents should not be loocked upon as criminal was approved
by this Commission in July. The critiecism which had been leveled at
that draft was not that it would exclude adolescent sexual experimenta-
tion from the coverage of the criminal law but rather the critics felt
the code was saying that once an adolescent reached l&, she could
consent to all sorts of sexual activities with older men. He asked if
the Commission felt the criticism would be any more severe because the
code did not make it criminal for minors to engage in sex with other
mineors.

Mr. Johnson replied that the public was more tolerant with
respect to consenting adults than they were when talking ahout
behavior of their children.

My, Johnson then restated his earlier motion to direct the staff
to amend the Sexual Offenses Article to make it a petty offense for
minors to engaqge ‘in fornication.

Representative Carson pointed cut that this motion, if adopted,
would go far bevond the present fornication statute which now involved
a female less than 18 and a male more than 18. He asked what the
charge was under present law if two 16 vear clds engaged in sexual
intercourse. Mr, Paillette replied that it would not be fornication
nor would it be contributing.

In reply to a statement by Mr. Knight Mr. Paillette said the
Oregon cases held that a person under 18 could not be charged with
contributing. He called attention to the commentary on page 58 of the
draft wherein it was stated that the Oregon court had impliedly
scoffed at the notien that a juvenile could contribute to the
delinquency of another juvenile. Section 14, he said, would go bsyond
the contributing law if it were made to apply to other juveniles.

Mr. Johnson again restated his motion and moved that the staff
draft appropriate language to make sexual intercourse and deviate
gexual intercourse hetween consenting minors under the aqge of 183 who
ware not married a petty offense. The motion carried. Voting for the
motion: Chandler, Jernstedt, Johnson, EKnight, Spaulding, Chairman
Burns. Voting no: Judge Burns, Carson and Frost,

Mr, Paillette commanted that the difficulty with the statute
which the staff had been asked to draft lay principally with the 17
vear olds, Under existing law if the girl were over 16, the crime was
not statutory rape so before she would he protected by ancther sex
crime statute, she would have to be under 18 but the defendant would
have to be over 18. A 17 vear old defendant who had intercourse with
a 17 year old girl with her consent could net be charged with
fornication nor could a 17 year old defendant be charged with the



Page 55
Criminal Law Revision Commission
Minutes, December 13, 1969

crime of contributing to the delinquency of another 17 year old.
Adoption of the motion meant, therefeore, that two 17 year olds had
committed a crime if they had sexual intercourse, which was a harder
line than that taken by the present law. If the intent of the
Commission was to protect the immature, he expressed doubt that this
was really being accomplished by going after older adolescents than
did the existing law.

Representative Frost commented that the Commission was late in
exercising its Puritanical morals. Representative Carson stated that
the wote just taken had established that the criminal law was
hypocritical and was subscribing to a line of conduct which the
Commission members knew would not be enforced. Mr. Spaulding replied
that on the other side of the coin, if the Commission did not adopt
this policy, adolescents would read in the newspaper that what
everyonag had thought was not accepted by the criminal law was now
accepted and therefore was all right.

Section 14. Chairman Burns asked i1f the criminal code was going
to do away with the contributing to the dependency of a minor statute
and received a negative reply from Mr. Paillette who added that it
would be covered under the Article on Offenses Against the Family.

Judge Burns stated that section 14 could not be approved in light
of the motion just passed. Chairman Burns noted that the motion did
not eliminate the proscriptions in section 14 and indicated it would
be appropriate for the Commission to vote on section 14.

Judge Burns asked if it was clear that section 14 applied only to
a male over the age of 18 in subsection (1) and similarly only to a
female over the age of 18 in subsection (2}. Mr. Knight replied that
because of the three year age differential defense contained in
section 5, section 14 necessarily applied to a male over 18. The
female had to be 16 or the charge would be rape so the male would have
to be over 19 to have this statnte come into play.

Mr. Spaulding said he did not see how the Commission could pass
on section 14 until the staff had drafted a statute in line with the
motion just passed by the Commission. Representative Carson explained
that Mr. Johnson's motion which was adopted would pick out two 17 year
olds and say they would be guilty of the crime if they had sexual
intercourse or deviate sexnal intercourse. He said he did not beliave
this was the policy which Mr. Johnson had intended; his intention was
to say that sexual intercourse bhetween all people under the age of 13
would constitute this minor erime and the three vear defense wold not
be applicable. The three year aqge differential, he said, permeated
the entire Article and the Commission should therefore make a
determination as to whether that defense would be permitted for the
Petty crime just approved.
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Mr. Paillette said that the thing the Commission should really. be
concerned with was the protection of the girl oxr the immature victim.
Mr. Johnson said he was talking about a petty offense which would
carry a minor penalty.

Mr. Chandler moved that section 14 be approved and the motion
carried. Voting for the motion: Carson, Chandler, Jernstedt,
Johnson, Knight, Spaulding, Chairman Burns. voting no: Judge Burns,
Frost,

Section 15. Dewd solicitation. Mr. Paillette explained that
eaction 15 was not betore the commission in July because sections 15
and 16 were originally planned to be included in other Articles. The
subcomnittee, however, felt it might be well to place them with the
Sexual OFfenses Article. Inasmuch as the Article said in effect that
deviate sexual intercourse between consenting adults in private was
not criminal, the subcommittee felt the objecticn would perhaps he
raised that this was going to allow all kinds of undesirable behavior
to take place on the streets. Section 15, therefore, was included to
make it a crime, presumably a misdemeanor, to solicit another in a
public place for the purpose of engaging in deviate sexual intercourse.
Tt was not directed at the act itself but rather at the affronting of
public sensibilities.

Mr. Johnson contended that section 15 was a little hard on two
men who knew each other. Sometimes there was police harassment in this
area, he said, and law enforcement officers might haul someone in for
soliciting when he was actually not committing a crime. He moved that
a provision be included in this section which would make it a defense
if the two parties knew each other prior to the solicitation, The
purpose would be to make it clear that the section would not apply to
purely priwvate conversations.

Mr. Chandler commented that the commentary on page 65 made it
very clear that the section was intended to discourage indiscriminate
public seeking for deviate sexual intercourse but was not intended to
reach private conversations.

Vote was taken on Mr. Johnson's motion which failed. Voting for
the motion: Johnson. Voting no: Judge Burns, Carson, Chandler,
Frost, Jernstedt, Enight, Spaulding, Chairman Burns,

Professor Flatt pointed out that "solicits® was defined in the
Tnchoate Crimes Article and was a word of art. He thought it might be
confusing to use the word in a different context in section 15, Mr.
Carson suggested that the staff redraft the section to use "invitation®
or "request" or some other appropriate word.

Judge Burns moved that section 15 be approved with the understand-
ing that the staff would rephrase it in the light of Professor Platt's
comment, The motion carried unanimously with the same nine members
voting as had voted on the previocus motion.
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Section 16. Public indecency. Mr. Paillette explained that
section 16 was desiganed to get to the problem of indecent exposure and
to proseribe certain types of sexual activity in a public place.

Mr. Spaulding asked why the clause "with the intent of arousing
- +» » himself or ancther person" was inclueded in subsection {3) and
suggested a period bhe placed after "genitals." Representative Carson
sald that if a person were out in the woods, he would have to go to a
service station to relieve himself if that latter phrase were deleted.

In respeonse to an objection hy Mr. Johnson that section 16 was
too broad, Mr. Paillette replied that the actor could be charged under
the disorderly conduct statute if he were merely exposing himself
without the intent of arousing himself or another person.

Judge Burns moved that section 16 be adopted and the motion
carried unanimcusly. Voting: Judge Burns, Carson, Chandler, Frost,
Jernstedt, Johnson, Knight, Spaulding, Chalrman Burns.

Date of Hext Commission Meeting

Chairman Burns suggested that the Commission meet twice in
January on the 9th and 10th and again on the 30th and 31lst. It was
agreed that the staff would contact the members by telephone to
confirm their availability on those dates.

The meeting was adjournad at 3:45 p.m.
Respectfully submitted,

Mildred E. Carpenter, Clexk
Criminal Law Revision Commission



