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Members Prescnl: Senator John I. Burns, Cheoirmen
Mr. Robert Chendler
Reprosentative Nouglas W, Grahiom
Mr. Bruce Spanldéing

Also Prescnb: Mr. Donald L. Pailléﬁte, Projecl Director

The meeting, wzs called to order by Chairmsn John D. Burns
et P:%0 p.m. in Room 371 Capitol Beilding, Saled. Cheirman Burns
welconed Revnrcesenbtabive Graham as a new nember of Subeormaittee Ho. 1.

Minutes of Meeting of Deccmber 18, 1968

Chairmen Burns directed the svtention of lMr. Spanliing to page
8, parapgravh one, senfence Lwe end ssked him Lo look ot the sLote—
ment in context and advise the subcommitiee if the mirutes correctly
gtated vhat e, Bpaulding had szid and nmeant. After some disecnssion,
Mr. Spaulding stoted that he thought the minntes correctly reflected
his stotenents, Chalrman Burns then sald thet if {there were no
corrcetions or additions to the minutes and ii there werc no
obpjections, the minutes wonld be approved without resding them., -
There being no objection, the minales were approved as submitted.

Chairman Burns recelled that at the last subcommittes meeting
the committes had gone over the General Principles of Liability -
Culpability ant smended sceblion 1, adonted sobs {1} ené (P} of
secticn 2 without emendments, and then decided te send the drafll
bhack for redrafting.

Fr. Palllette advised that he snd Professor Arlhor, the re—
porter for General Principles of Idability - Culpebility; P.D. Ho. 1,
had discussed the redralting and that Prolfessor Arthur planned o
distrivute a2 poll to some ol the prosecuiors of Hew York Btate zpd
Lllinois requesting their comments as to whother or not they have
hed zny problems under thelr culvebility staiuies.

.Cheirman Borns wos of the coinlton that the subcomnittes had
performed mervelously but thought that its effectiveness depended
upon 148 abilily to meet regularly ai short intervals. lie hoped
that at thne next meeting the subecommittoe could consider the
second drait of General Princinles of Tisbility.

Chairmen Zurns advisad that lMr. Faeillebbe hed sppesred hefore
the subcommittes of Ways znd Mesns end the subcommitize had completely
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anproved the Commission's reguest for the coming biemniuvm. e @id
not enbticipate any trouble with the budget bwefore the full Ways and
Mears Committes. Onairman Burns zlso related that Genstor Yiourri .
and he had mct wilh the adnirisbrelor of Lhe Criane Control Coordinat—
irg Council and Lwo people lrom the oflice of Lew Fnforcement Assist-
ance in Washington to determine if there would beo zp aveilsbility

of federal funds Lo help the Commission during €he next bienniom.
Apperently funds that would be aveilable arc those {for planning sisges
ard {the Commission's work is beyoand ihe planning stage. Chairman
Barns noted thal ihe Conmission has a couple of conTingency recussts
in and it was poosible the Commission might recelive some assishance
from them, but he Telt it might come too lote fto do any gond. EHe
Iell ihce Comnission would vrobebly have Lo rely on the money received
from the Lezislabture and move as fast as possible to achiove as much
=z possible.

General Definitions; Preliminery Doeft Ho. 1, January 13600

Chalrman Purns asked Mr, Paillcette Lo édiscuss the proposals
contsined in the éraft.

. Faillette began Ehe exgminaltion of Lhwe dreft by pointing out
thet there are zt least two ways the subcormivees could go on the
guestion of definitions: A1l of the deifinitions could be lumbed To-
gether, including the definivions thalt relate to culpsbility as well
as the definitions +that relaite to classes of crimes, putiing then
into one big section; or the subcommittes could proceed as it had
done un unbill novw--wliereby culpability terms would be defined in

the section on Culpebiliiy cnd terms such as "offense," "erime,”
"misdemeanor,” "felony." eve.., would Te defined in a seperate

scctlon on clagaes ol erximes, Mr, FPailllelle felt the lzatier method
made more Sense and was more understandanle when one zpprosched the
code cold. He neted that Few York and Michigan pleced most definitions
in one large scetion,

r. Paillette explained that his soproach vo the relatively
short Jist of definitions contained in the draft was thot the
section should contoin terms that had general application Yhrouzhoul
the cods ond should not comtaoin terms that sppesred in one or twn
places onlys also, that the culpablilitcy definitions znd the crims
definivions nov be brougnt into the ssction on gencral delinilions.

-

Mr, Paillette noted thalt all of the proposcd definitions except
one were new. ile noted, &lso, that the draff begon with gsecltion 3
end explsined that under the Preliminary Artiele there were two olthen
sections zlready drafted and that General Definilions wes designed
to be section 3 of the mejor Preliminsry Article. The first two
scclions ame the Tille Lo Lhe Ceoce arnd Generz]l Purposes of the Coded
These sections were approved by subcommicoee Ko, 5.

Mr. Chandler noted thot the sistutes were in the hands of many
peonle obher than lawyers znd noted thal under the old O0LI1 1€ hed

"
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been dmpessible o find anythine. Under the 0533 it was possible,

he said, to find some things. Ee wondered if it would be easisr for
various people o look up Arson to find 1ts definiftlon or whether

it would be easier for them to have a Generel Definition seciion in
wvhich to look.

HMr. Speulding felt that in respect to definitions of erimoes,
the definitions wsuslly sre =n integral pert of the statement of
enything shout the crime., Be agreed with Mr, Poilletle that the
definitions of kinds of crimes should sopesr in the zeclion on glasses
0f crimes.

Mr. Chandler esked 1if it would be & grest burden to place the
penaral defimitions at the head of eseh chantver.,

Chatrman Durns did not know Tthes 1t would be oo great = burden
but did feel that this was a policy deeision to be made. He fell 1t
would be wmcecsgary to do this. IIe felt that if the code were set
un logically, conerently, and indcexed, it would not neccssarily bake -
o lawyer to loolk up the definlitions,

ilr, Paillette commented that rather than clariliying The law,
he felt the repetition of definitions in each Article of The code
might be confusing Lo many people, e thought a General Definition
sectlion pronerly ezxwlsined so that it wes known That the definitions
applied throughount Tthe cods, along with specific and nscessaty
definitions with respect Lo individueal crimes, would be less con-
fusing.

Chairman Burns statsd that he felt {nhe definitions should be
in 2 peneral definitionsl chepter in the bhepginning of the Criminel
Code itself and not be repesled throvghout each chapter zs a preflace
o each chapter.

Chairman Burns observed that the section would be called
"General Dolinitions" but noted there are some words that need
defining generally such as "felony,” "misdemesnor," "viclation,”
end "eriwme." He Lell {to take these words out of a generazl defini-
tional seclion and place them in classes of crines seemed conrusing.
He asked Mr, Palllette why he felt the wey set up in the wvroposed
draft wes prefersble and why the Llist ol terms defined was so much
more abbreviated in scope than even the prescent OMb 161,010,

Mr. TPailletle noted thal ORB 161,010 dezls with definilions
that primarily relate Lo culpgbiliby. mosv of which will be replaced
bty something in the nature of the draft on Culpzpility considered
by the subcomnittes at the last meoting, It seemed Lo him that Lhe
Yerns lopgically belonged in che sectlon on Culnebility and, secondly,
the section had already been dreited with Lhal, in mind by Prefessor
Erinpr,  He fell Lhe sams vhing conld almost be gald as o Classes
of Urimes. Ir. Paillette admitted that Lhis wes comewhat arbitrary
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and elt the subeommllles could pgoe either wasy on it.  He did not
fecl that in the long ran, 28 lorg zs the definilions anpearnad
gopncvheore in thee code, that 1€ would probably nsire that mpoch
difference. ' '

7. Chandler fell Lhe sobeommd tiee would choogse To go the
delfinitior route becsuse he felt it would sinmplify things to put
a definition secticn in. He felt that i there was to be a
gefinition of a "poroon” or a "wespon' it would not do harm fe also
inelode 1n the sams genersl seclion, o In an immediatzaly following
sechbion, the definition of "misdemeanor," "felony,” “"crinme! etce. It
would seem to him thel these definitions would be as uselful to the
person using bthe books as the definition of "person" would be.

Cheirman lBurns referrcd to nage 22 of vhe fledel Fenml Code
and pointed oul lhal it had sixteen definiticns beginning with
Metalute” and defined aect,” "woluntary,” “omission," "econduelb,”
"setor," "acted,” "perzon,” "clement of an offense;" M"meterisl
element of an offense,"” "purpcsely," "intenvionzlly," "knowingly,"
"recrlessly,” "nepligently" ané “ressonably believes." He noled
that on page 25, after having ithesc delinziions listed, they went
to General Reguiregment of Colpability snd defined: "A person acts
purposely with respect %o 2 maverizl elcement of an offense when:"
sng "\ person acvs knowingliy with respect to a materizl elemsnt ol
2n offense when:" and did She seme for "recklessly” and the sane
for "negligentiy." 'The fterms wore defined by the MPC in the
Culpebility Bection as well as the Definitional Secticn.

FHr. Peililettc obscrved that the MPC did net put in thewrs the
terms that relate Lo c¢lasses of erimes.’ :

Chailrman purns agrecd and also noted they did net include
snything aboul dcadly weanons.

Hr. Spaulding thoughl, Lhat 21l definitions excent what
consh.tutes a particelar erime ought to go into Generzl Definitions.

Mr. Chendler asked 1.f ¥Mr. Speulding meznt that "wesaspon,®
"deadly weapon,” "dangerocus wespon' along with "knowingly," "reck-
lessly,” and "person.," "injury," "physical injury," ete., should all
go in one place snd then keep in another place with the individual
crimes Lthemselves the definition of "arson,”" "robbery,” "bonglary,”
etc. :

M. Spauldine asreed.
a [N ] Lz

Chairmen Burns asked Mr. Pailletve 1T 1t wounld do zany violence
o the projectaed Tormat az 1t relotes vo clesses of crimes to putb
"misdemeznor,” "lTelony," "erime" and "vielavion” in lhe General
Delfinitions section.

Fir. Paillette replied Lhat the drat oooroved by subconmittes 3,
il

P.o. ¥o. 2, Asupust 1968, sets oub what an "oifense” is, classifies
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Terimest and statés what = "felony,” "mlscdamesnor,” "polly mis-
demcenor " oand "wicletien” 3s and goes into olhor nrovisions with

respect Lo Lhe nature of the punishmert feor the reszpective crimes.
The draft not only defines the termz cmployed oot also provides for

a ceritein gmount of disposition of the offchndors—-~action thal wonlid
be Lawen subsoguent o conviction by the court, Mr. Paillecie

felt that. at this atage of the drafting, the delinitionz relating to
clesses of crimes could be moved over and pub inbe this seetion with—
out doing any narticulszsr viclence to whetv 15 accomplizhzd but he was
not so surc the sasne Thing could be zaid about the culpabiliiny
definitions becauss they are in a state of flux at this stape.

IMr, Palillette sugmested znother method of handling the problem
would be to go shead as 1s now provided and then luwp the defirnitions
all togelher after gach of The individusl sections were approved by
the Commisslon.

Mr. Chandler feitv this could te dons but s2lsc falt there should
be a decision as Lo the subconmittee's intens.

Chairman Zurns suggested, for example, having Chaplor 1, General
Provisicns, fellowing the MPC forweat; Sesction 101, General Definitlons
define however many things it wes decided to deline; Section 102,
Classes of Crimes; Section 10%, General Princioles of Construction;
Section 104, Gerners]l Principles of Culpability; snd the whole thing
wounld be within the chanter., He wondered 10 this was what
Fr. Yailletite projecved.

flr. Pailletie rzeplied shet all definitions would he undar one
najior chapter butv in seperste secticns zz the lModel Penal Code scts
out—Article 1, whieh ig Preliminary, then broken down inte =sections
Miich desl with Genersl Definitions, Classes of Crinmes, Jurisdiction,
ete. With severzl dvalters involwved, he said, the aporoach taken
so far feeilitetes the drafting job for the individual revnorter
because he can concern himsell with the one specific scotion.

Charrmzn Burns stabed kis personzl preforcnce was to lump all
vhe defimitions as close togethner as possible,

Ir, Chandler felt thabt if the policy was to Jumd some of the
definitions, everything shounld he lumped--wilth the exception of the
definition of arson.

Chzirmen Burns noted that with thev as a general policy decla-
ration of the svicommittes to give TFir. ¥Paillette something as a
guideline, he would likd to go through the seven definitions on
nage 1 of the provosed drarlt and dliscuss them from a substontive
stendpoint and see whether the meubers feli they were adeqgualiely
defined. IHe would ther 1like {o discuss, he contineed, the other
definilFions sppearing in ths HPC =nd also in OES 161,010 and make
"o judeg ment s Lo which of these should zlso be ineluded. They
pervade the entire criminal code, bhe said, and he felt they belonged
in the General Definitions section. : :
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This procefiure was agreeable with the other members,

Section %, General Definiticons (1} "Person"

Fir. Pailletite road Lhe reflnl tion of "person" conbained in
the draft and nobed thet it comperes wath the Elluulnﬁ law in
ORS 161,010 (11) which now defines "person' as:

"'Porzson' includes coroorations as well as patural

porsong VWhere 'person' is used to designatbte the party
whose proneru} mey be the subjecl of a crims il ilncludes
this staefe, =sny other staltc, government or counlzry which

iy 1awfully OVl any pronerty in this stats, snd =11
rminicinal, public or privale GGPﬂGFdLlGPu, as well o
individuals."

Fir. Paillette noted Lhal Lthe language in the progcscd drafl
wes derived Lrom Hew York Revised Fensl Taw o 10.00 and would
lesve it up the the courl as Lo las instances vhers 116 was deened
epoTopTriate Lo apnly.

Mr. SBpaulding asked 1f it would aoply to The commission of a
grime, like a partnership copmitting & crine.

Mr. Paillelte 4id net think 1t would be held to be avproprizte
there.

Flr. Chandler asked if a {rust was a public or private corporalion.
Fr. Spanlding replied thet 2 trusl in tlseld was net an entity.

Mr, Chandler zsked if the definition spplied teo thosgagainst
whom the crime was commitied as well as Lo the person conmitbing the
crime,

Chalrmen Burns aswered thot 1+ was directbsd abt the acoor.

Chairman Burns singled out the conditionsl phrass "and where
appropriate,” and wondered whether or net it constituved a
constitutienal problem beczuse of nob selbing out z stendsrd in
the statute.

fr. Pailleitte pointed oud that it was valiing zbhoul one word,
"person” snd he dld noet fen) theai there would be a conslitulbionazl
problen vecalse 1L was not sgying a crime was comwitted “where
appropriste” leaving it up to some unstoted stenderd to be a facior
in determining whether @ crime was committed.

Crhalrman Burns tqaarbt it geve the court d15¢“4+1cnj though.

The IPC used the wording “"where relevant™ and he Lhoughi Lhe same

ersunant would apply. He d:kcﬂ Br, Spanlding's opiniecn,
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Mr. Spanlding noved that Few York used the wording "where
eppronriate.”  He wondered ubouft the meaning of the phrase; if it
meant “where meaningfalt?"

Mr, Paillette explainecd Ghat what HNew York wes trying to do
with the definition was to put inlo one definiiion not only a
definitron that would apply to the acloer with respect o the type of
person who could commit a erwime, or the tysc of entity that could
commiv & crime, bul providing as well some guldance with respect to
ounepship of properly. It wes a two-fold definition and the lancusee
"where appropriate” wonld allow the court to avoid weird resuldss bab
8t The sgme Vime eliaminzte the necessity each time a specific crime
was set out ol saying thet the crime does not apvly Lo corporations
or thal this crinme appliesz to nevurazl persons only. Also, he noted,
some crimes might apoly; under certein circurstances there mighl be
a crime where it might be appropriabe to cherge a non-humsn person.

Mr, Spaulding noted that present languzee in OHS 161,010 (1L1)
reed "Where 'person' is used to designatve the parby whose property
may be the subject of a crime...." and observed this did not relsie
to Lhe achor. ile wondered, however, if there were rot seclions in
present code where a corporation could be gullty of erimss.

Chairman Burns reminded 1the members that basically they wore
concerned sbout the Criminzl Code, chapbers 160 throupgh 169 and
wondered if there werc ¢rises defined in these chapters where =
corporavion would be held subjcet or zccountable,

Fr, Paillette cbserved thet he looked unon sub {1) 25 a com—
bination of sub (1}) under ORS 161,010 with Tespect to ownership
of property 1n the event thav "person" would be used in the sense
wiere 1t might come up undéer one of ths sections, so there would
nolk be any questlon thal these entidies could ve the owner of
property. That was more the intent, he thought, then saying they
could be charped with a crime. A% the ssme iime, 1% wes his feel-
ing there might »e instences vhere 1t might be approprisiz to cherge
a non-huilsn person with a crime. He feld FHew York was trying to
cover bolth situations, as he was in adopting the New York approach.

Chairmen Burns reed from the statule referring to Iiresrns,
"Any person who monufseburcs or causes to he manufactured in this
state or imporls or transfers.....firearms shall be in violation...
shall be pumished upon conviction....” and noted this conld zpnly

to a corporavlon or 2 parinership or a goveromental instrumentality.

Hr. Speulding =dded that bribery end treason could also sooly
to & nop~-hunon person,

Chalrman Burne (hought so--through Lhe actor being an azent.
He fhought the subcommitbee hed & policy decision to makg-——whether
they wanted to include corporations snd partnerships as subject to
eriminal proscription. '
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I, &Dﬂuldln“ noted thot the hgﬂrf couid be held yu1ltv fiiEyr
he felt thers was some meril in gelling 2zt the corporation dtselfl.

Choirmpen Burns commented that the sznction would be much-greater
if you could gel at the primce mover, Ile esked 137 it wonld be the
sense of he committee that the com mencery reflect that it was
the intent of the commitiee thet corporsvions, unincorsorated
associations, parxlnerships and ?DYDTD“Eﬁﬁnl 1nrtrumentalities ke
subject Lo the eriminal proseripiions in the Criminasl Code.

Mr. Jpaulding agroed bulb roted that it would be impessible to
put a CGPdﬁ?dtiOﬂ in jail end wondered iI a phrase sheould be insaerted
to denote "where the penalitied arc approprlatE;”

Chairmgn Burns thought that perhaps this was sufficient

justifiestion for the retention of the languagpe "and wheso appropriate

found in section 3 {1).0f the pronosed draft, Chelrman Burns noted
“that most of the Federal criminal penslties include fines ams well as
pericds of imprisonment. He felt fhis was zomoihing that wowld
have to be wrestled with when penalllics were inscrted in the code.

Fr, Palllette noted that the language in the proposced draft
ceme from Few York. HLcalgdn he LGDulPJEﬂ has udopted this but
also has, wiler a separate frtiele, Perties to Offense a scclion
onn Criminal ILighility of Corporavsions, which HQEGiTically scls outs
under what circunstances =z corporation is guilty of sn offense.

Mr. Chazndler cited insitences where counly azasessors wvere lound
gullty of acecepiing money from large corporations. The coroorations
sere awera of what was belng done but the assesscrs wara the only
oncs who wens wo Jail.

Chairman Burng asked for a vote regarding the inclusion of
copporations andéd partnerships as subjecl Lo exiainsl prosceripiion.
The members unsnimously favored Uthe ﬁﬂcuﬁua1

Mr, Svaulding added that he was aleo In favor of trying to de
something to make the penalties against the corporstion commensuras
with Lhe penalties against the 1ndividuals whemre the slatute is
heavy on imprisonment of the individuzl, If the penaliy were solely
imprisonment, thers would be nothine that could be dene to a
corporation,

Ghalpm an purns thought verhaps the Yederal system would have
to be followed; but it would have Lo we solved when the Commission
came to penslties

Chairman Burns zsked Mr. Spaulding if he thoughi sub (1)
sufficiently defined the intent of the commitice to make the corpora-
tions, partnerships, ete., Lhe victim 25 well as the sctor,

1tk
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Ifr, Spaulding thought it did; he thought the elinitions of
crimes would Gake care of 1t becawse Lhey would be drawn so they
could apnly to thesze artificial entitics.

Representative Grahan thought the diseunssion on Lhe wordling
"where sppropriate’ was good in that he feid brozd lotilode was
given 1o whoever made decisiong regarding prosecullion on Lhis., He
noued thal ertificial emtities could not be iluprisoned, but ke did
not feel this meant thoy should not be prosesculed. ferheps, he
conbinued, some olher method of punishment shonid be provided.
Representative Grahan did not feel the definition shonld be erecabed
to meet just the penalby neasns presenlly available but should look
to the fature azs to what might be svailable.

e My |

he rosponsibility, initially, of
% property, such as larceny,

Se pregenses, etce., snd of re-
defining them substantively. Another subeormmiities, he guid, hed

the responsibility ol working on insanity, ete. He explainced thed
one of the subcommittees would have the job of atiaching penaltics

Yo various Lypes of offenses and these would have to be commensurabe
with the punishascnl sppliceble to cornorations,

Chalrman Burns gave soms background information on the Commission
} -
1 had ©
going through all the crimes againg
n
o
)

b
1

Mr, Pzillette felt the proposed drafl codified whal the lpw is
now wivh respeel Yo holding corporations liable for the commission
of a crime because most of the stztubory crimes now ave phrased in
terms of “"any person who" doss such and such and "person” is de-
fined in the code now as including corporations. Corporetions, then,
now are charged where it is sppropristo.

Chnalrman Burns wendered if when the point was meached vhere =
subconmittee was defining penalties 1f it would be zppropriate Lhen
for it to make policy declarations re cascs where it would be
appropriate for a corporation to be held liable., He wondercd if it
would De safe to say that this 18 a decision the subcommitinn would
noet kave to meke at this point.

Mr. Spaulding lhought so but also commented thay if subcommittee
Ho. % were Ho offer any advice it would seem to him thal it should
be to make & corporation guilty of any crime thet it conlé or doas
conmit. '

Fir, Chendler was relunciant to be hound by dellning too finelw.
He thought that mosiy corperste crimes would probably come in the

carea of bribery, {rsud and things of thig nature rather than crines

of violence.

Me., Parllette observed that Michigan held a corporation guilty

if the corduct constituting the offense was cngezed in by en agent
of the corporavion while acting wiihin the scopce of his employmneni
and in behsalf of the corporation and the offense wus a2 misdemncznor
cr a viclevion or the offense was one delined by a statunte thast
clearly indicated the legislative intent to imoose such ocriminsl
liebility on & corporasicn,
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Chalrmen Durns related that in the beginning he had had
gunestion about the leanguesge “wiere aporopriste” in seclion 3
of the provosed draft but he had now rescived thet in faver of
keening the lsnmusge there becanse ho now fell Lbhere was safficien®
need for it. '

SOome -
(1)

Mr. Cheandler commented that the words applied toe Lwo things——
to the =zctor conmiliting a erime ard, apperently, also would attach
to the property subjeel to the crime in some cases and was needed
to be meaningiul.

IMr. Spaclding thoughl there probably was a need for the language
but said there was sUill a Bit of & cuesllon in his aing 2s Lo
whether the language was sufficiently definile o be constitubional,

Chairnan Burns acked 1f there wes o standard Tthot would talke 1t
pasl the constitutions) chjeciion for vagveness,

Mr. Chandler observed that the dmericon lLew lustitute, Hew
York and Fichigen =11 used the sane tyme of lenguase and apparcholy
felt it pessed the constitubionallly Gest.

Bepresentebive Grahem asked who dceided the "where aposropriste”
issue?

Mr. Paillette replied 1hat presumably the courts would decide,
in the final analysis.

Firre Chandler noted that inivislly it would be the districs
attorney.

Chairman Burns regrested that Mr. Paillette did net have
enough help s¢ that he could go through the annovations in the
states thet have this snd see 1 Lhere are any reporved coses,

Mr. Peilletic snswered that he hadé checked Kew York and that
there were no reporied cases there.

M. Spaulding stated thet he did not have enough cuestion
in his mind about the constitellonual megiver to object to the nse of
the words "wnere sooronriate’ and he felt they did help the meaning.

Chairman Durns asked if there werc guestions as to the rest
of the definition of "person.” '

Fr. Spavlding moved the edoption of subsection (1) of sectinn
4 an drafted and Fvy. Chendler seconded the mobion, The motion
carried unznimously.

Beclbior 3. (2) "Posgess"

Mr. Paillette obzerved that this definition would come ud
particularly in respect to some of the properly crimes. Al the

[
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delfinition rezlly dogs, he seid, 1s to deline "possession" i
a way o8 to include constructive poszession snd noted that ©
was from the MNew York Revised TPonal Law.

M. Soeulding asked 1P the word ”tanrlblc” wes neaded; 17 it
strenslhoned the definition sny.  He thougnt 1% might mzise 2 number
of questions in lhe prosccution as to whether something was tangivle
or intonginle and verhops the defendant would be just ss guilty no
mavior wnlch it wes.

Chairman Burns thought that with the more and more sophlsvicated
types of transsetions that csre posaibly subject ©to the CHFTF laws
that a person could be iIn posscasion of intangibles without being
physically in nossession. -

Mr. Paillebte concedsd that it wes concelvable that there would
be a sitevation where it should not he limiLed., He ssid that his feel-
ing was tThat based on the Theft Draft, the vroposed definition would .
cover instances where 1t would moest likely anply. He did act feel
thet deleting the word “"tangible" would deo any violence in the
definition.

Chalirman Burns referred to the seclbion on Heceiving snd Concesl-
ing Stolen Property and asled 17 "possess” was defined in the seclion.

Mr, Paillette dircctod vhie mewbers' attention to page 14,
Thett, T.D. Ho. 1, end rezd that "'Receiving' mesns acguiring
pessession, conbtrol or title, or lending on the security of the
property.”

Chairman Burns gcked where in the code g0 far the word "vossess"
had Deen used and where it wes contvemplated thet it would be used.

Mr. Peillette Teplled that "voscessiorn" had boen used in most
ceses; Tor example, the "possession of burslar's tonols” hed been
nscd in the drafts.  "Burglzr ool had been efined, he szid, but
not "possessien,”  This apprarcd on page 13 of T.D. Moo 1, Burwluﬂy
and Gr1m1nu1 Trespass.

Chairfman Burhs zgked why it wovld be approPTiate wo have
"posesess” in the Gerersl Definitions wien so far it had only been used
in the section on burgler's tools end "recelving” is nol in th
broposed dralt and is defined in the speeific scetion as AT relates
o receiving stolen property.

v, Paillette aangwcred thel trylng o draft the definitions
wos & 1ittle bit of a "chicken or the cgg" type of problem and that
without heving oll o the specific sections drafted on crimes, he
could not be posivive that any one of ihe delinitions might be
reguired,. Ie gave ”possession" ar nareoiics or "possession” of an
instrument of a crime 28 exan 3 to wherce ke Lhought the definiticon
might be recuired.
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Chairmen Purng agked il there was = suiifliclently over-riding
£l

necessity Lo include “"pozsesziorn” within the Geperal Defialtlons
Ml net seme other things t =t oy e uzed 53 much.

Iir. Poillette tho ghb thers was o this extent: he felt 1t
should be made clear what “"posszssion” mesns, that it is not limited
to sctual nossession, that this cncompasses constructive possession
of property as well

Mr, SDuulQlﬂE 1ofﬂd to stwite the word "tengible" in pecticn 3
subsection (£2). Mhe motion carried. (With Chairman BPuins,
Mr. Chandler and Mr, Spenlding vobing "agc". Hepresentative Grahem

a1

was not present ot the time of the vote,

Section 32, (3) "Phyvsical injury"

e, Paillelle advised that this definilion, alsoe, was talren
from the Wow York statute and hed parlicolar imporu&ncn in the
assault and rodbery area. The proposed definiticons furnish goideo-
lines, nhe saild, for distinguishiang detween minor and mgjor injuries
which sre based on the same type ol rationale found in the majority
aof pases on the subjeckh. :

Chairmzn Burns asked whet wos wmeant by the words "substantial

pc 'lt

Mr. Pailietbe adoitted that "“substeniial" was o nebulous worc
but felt the mesning hed Lo be 1eft DbSCbTE hecauss he dld nob
know of asnother way of axprescsing ih.

Mr. S5nauxlding ashked if the fterm did not hsve a genercl meaning.

Mr, Paillette felt the terms used Aid have mesrings in the law,
stly through thJ mees5,.  He ﬁld that "paysicsl injury” was
EEHOHFﬂGaq with ! bad41* injury

Cheirmen Hurns wag 0 " the opinicn thed bEGauae such phra LS
as "egerious bodily injurf, "deadly wezpon,” Ydangerous weapon
and "desdly physical force” were used. in the substantive crimes
alrezdy covered, thal il was gpproprisite that they be deflined;
however, he was nobt sure thet it was necessary to define plzin
"physical injury,” If plain "physicsl injury" were defined in
the definiticn section he thousht it coened 1T up For 2 moltion
to dismiss prior to trisl becaunse the defense abbtorney would have

"somelbhing Lo shoot at vherees 1t might be a guestlon of Tact.

fr. Cherndler vhoughlt that beezuse of the way subsactions Ty,
(5}, (&) and (7) were writben that subscciion (Z) became necessary.
de was, however, concaerned avoubt the word "substantizl" in the
rhirase "substantial oeinf 1bout the difficulty of maasuring
"substantial.”! He presumed this would be a cueslion for the
Juzy Lo deecide.
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Ghu__dx Jurng supposed the line of denzreation would be drawn
belvcen "probracted impairsent” as used in subsccetion (4) and
simoly “imﬁairment” g5 used in subsecticn (3), bulb he wondered
what the word ! Timpaizwent” meantc.

M. Svaulding commented Lhalt he thought it possitle fo have
subsections (4) and (5) without having (3) because he thoupht
everyone lnew what "physical injury" meant,

Chairmian Durns asked Nepresentative Gralhimm what a "dhysical
injury" wvas.

REepresenuative Graham ansvered ths t nedicgelly it was a
"disruption of the tiscsue,”

Cheirmen Burns nebed that Hr. Cheoadler felt subsection (3)
vas nesded with subsections (4), (S, (5) and (7)., whoreas he
and Mr. Spzulding cuestioned this snd he asked M. Chandler to
explain why he felt it necessasy.

Fir, Charndler replied that it secmed to him thet the normal
concept on Ghie part of the a"n*afe nerson, of o DhysicuT injury
is llm1uEQ to lmJalrmc i 0_ nhysical condition. He wiought that
i "substantial vain’ was to be ong of the elementy thav ths dBLlﬂlthﬂ
of 1t mus® be in subsactian {5},

Chairmen Burns asked 17 1l would noet be posszible Lo bave an
injury without zn iampairment of the physical conditicn.

Mr. Chandler did not think 2¢. The mere fact that zomeons
vas pained by someibing without belng cut or having swvelling or
having something broken, would not, in his connotalion, mean a
physical injury, but in the progosed definitioan it would., He .
agein expressed hic concern chout the definition of "substantial,
wondering how "eubstential" could be proved, how 4o convince a
Jury as to what "substantiazl" was.

Mr. Pedllette noted that as zpplied to EV'dPﬂCe, substantial
evidcnee mesns more then a uc_ﬁuLIWE.

Gh irman Burng expressed the opinion thal the necessity Lo
define "physical injury" comes when wou deseribe "serious physical
injury” becausc there you would heve a line of demarcation,

Crraimnan Burns pointed out z technieal difference in that the
Arson Drafl talked =bout a "bodily 1nJv"-” but the proposed Definitien
draft used the Serm "physical injury" =znd he ﬂouud, gssuming that the

N 5 L N . L " 1 M T "
subeonmities adapted "ohysicel injury," it would bo necessary Lo po
back throush znd chanzge the fermineleogy “"bodily injury” to'physical
o} -\_'.h
injury” ] Vs

Mr. Paillelte agein expressed the opinion thet the plzece vhere

this definition would be most imporitant, allliough it conld be
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applied to come olher drafte as well, would he fAzessuli. He sdvised
Lhat the preliminary dralting of the Asscult Drait had been conpleted.
The drait, he conlinued, had been ovredicated on ceorlain sscumpiions
since the Lerms used hafd not bsen defined and one of the assurptions
wes that "physicel injury" and "serious physical injury" woold bo
defined. He would be hesitant, he szid, %o have Lhe subcomritlcc
throw oul o deiinitlion vnlil it ecouwld relabe it to some of the

other Articles. He felt some guidelines musl be given for draft-

ing in some of the other areas. He added that he felt the wording
"substential" shonld pe included in the definition and that he did
not feel 1t needed Lo e defined. He thowught there would be some
language {ihat would appear in the code that shouwld not he defined—-
certein adjectives Lhat would be used. He feld it was possible to
over-define. Ioe. Pailleitte was of the ooinion that san inobruclhion
‘could be franed under the proposed draft and even withoui instruction
2% to what "subsvantizl" meesnt he thoushl a jury wouléd be sble o
anderstand 1. .

Mr. Chendler {houghi The courts would be instructing on
"subatantial” becsuse he thought in some cases it wowld bs the
dilviding line between the prosecution and the defense.

Chairman Burns asked 1f "physical® or "bodily" injury was
oresently deflined by case low.

Fr. Pzillette renlied that "bodily injury” was defined in case
law, Generally, he said, The annotaiion of cases in A.L.R. says
that "bodily injury” meens a hormful effect upon the body caused
by some Torm of external violance.

Mr. Spsanlding thought thers wos 2 poliey question involved——zs
to whelher the commifttee wanted to legislzie on "substantial pain"
withoul "physical injury.”

IMr. Chandler obscrved Lhat he thought of "substanlial pain”
as being caused by the physical act of ancbher upon the body of The
person feeling Lhe pain, not invelving a third pesriy reletionshin
where pain is caused by vilnesszing injury to anothesr.

Mr, Paillelie related that the cdraft on Assault gensrslly followed
the. anproach thal the Medel Penal Cods and the recent revisions of
New York end [lichigen have taken——that is, to define an zzsszult in
terne of the completed act and nobt vhal is sometimes thought
of now ag an incomplete battery. An assault, and the defirition
of Assault, 1s tied 1n with the idsz of inflieting injury on the
victin. The MPC definition of Assaclt, he s2id, is in terms of
"bodlily dnjury” or "serious bodily injury’ and the seriocusnecss of
the injury would alTfect the depgree of the erime, Wew York went
along with that rationale but fell thsl since assault wase beins tied
in directly with =n injury To the vietim, thalt the fterms should he
defined. [r. Paillettc admitted thot he was gucooing somewhat since
the Iew York or Michigen revisionists did not artieulste thelr



Fage 19
Criminsl Ty Revision Comalssion
Subconmitles Mo, 1

Minutesz, Februaziy 11, 1964

reasens in thelr commentary, bub he thought the reason was that they
were vying the definitions in to some of the ether crimcs; Lhat

they were trying tto distbinguish betwesn the kind of act thet reflects
a ninoyr or inconseguoentlzl pain upon the vietim, seying that it hes
to be more than Lhal, that 1t hes to De substentiszl, bul at the sape
vime they d4id not want to limld the definition of physical injury

to Jjust some sctunl »hysicel impairment. He thougnt they felt thatb
pain should enter into 1% ze Far as the viebim was concerncd,

. Fr. Spaulding suggesied using the wording "trouns to the body.™

Representative Grahan agrecd thal the word "trauna" would be
inclusive, all right. Ile thought that the wording "substentiasl
pain” must be included; he f&lt it important bececuse injuries such
25 diglocatiens, ste., could be very Dalnful and yet leave no
visible injary.

Mr. Chandlier objected fo the word “traumz" becouse he felt it,
too, would have ©o be defined Ffor juries.

Cheirmzn durns thought thers were instances relsting to asnaulils
vherce Lhere should be z erininal proscrintion even though meybe there
was not substantial pein inflicted. e thoushit this was z departure
Trom the prosoent lavr gand woonld make 1t azrdee on The prosecution
to prove simple azsssult.

Hr, Chandler did nol zgree thalt 1t would meke it harder on the
prosecutlon. Ile felt they would have elthsr of twe grounds Lo prove
onysicol injury, impaimneant or pain.

Representeiive Grehom asked iT assault required physical pain.

g answered that 1t does not now bet the now
1

Mr. Feillettc
asgsonlt wonld. This would be & decision of the

L
definivion of ==
Comelasion.

Representetive Grahan certainly did not feel thalb he would went
to see assault restricted to physical injursy or pein.

Cheirmen Burns observed that the new definition was certainiy
A departure from the braditicnzl concspt of assoult and ke conld
net: foresee his instinels allowing him to vote for such a departure.

Mr. Paillette expleined that the only difference would he that
whal is thoupnt of now as asszuls would acbuslly Se sn "eattennted
assault” vnder the new delinificon., "Asosull" would he what is now
thought 0f a5 assault and bavcery.

Mr. Chendler moved the aﬁprov&l of aubscelion (3) of section 3

g5 drafted. Representetive Greham god Mr, Chandloer veled “aye

e 1 S T g P o - . T P ?
Chairinan Duarns, "ne': Me. Speulding shstzinsd. Renresentative

Granain then rebracved his "oye" vole and requested furtier discussion.
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Roprecentative Grahias stated thal hils reservetvions obout the
subseclion seemed Lo rovolve sbout the word “subslaniial.

Chairman Burns observed that there arc definifions in {ho ;
cage law of Yeubstentially” just like ihere are pregently dofini-
Linns in the case law of "ohysicsel injury.” T7 there iIs no nesd o
define "substential® in the staiuwte znd you gpo Lo the cose law to
cet & definition, why, he asked, ie it neccsesary to define "whysical
injury.”

Mr. Paillette fclt it was necessery becanse the definitlon
went beyond the case law definition of "physiesl injury."

M. Spanlding commented that the one thing he did not like
about it wag that there could be »naln caused DY &0 OCCLUTTTENCE,
without ohysical contacbt. He felt the meaning of "pain” was
vague. '

Mr. Chandler aprecd that he did not like the "Ghird-party” :
aspect in causing pain, with or without a physical sction on The part
of the actor.

Repressntative Graham asked Mr. Spanlding if he favored suriking
the word "pain.”

Mr. Sosnlding thought he would favor this; of no® having a
eriminal senehion for caising pain where there is= no physical injury.

Mr. Chandler wes of the opinion that if the word "paln™ were
deleted. subsechion (%) would not be needed.

Chailrman Durns noted that this was kis originsl objection. He
felt that by crealing sections that would compound the problems
that the eourts and lawycrs kove with respect to the criminal law,
the members would not be fulfilling their Tunciion as a Criminal
Lew Rovigion Cormission: the revision must be kRepht as conclze sl
as clesr as possible.

Mr. Paillette commented that it was difficultd for the sub—
commithee o dlseuss snd to decide on definitions when they could
not really mead them in context with the specific crime. He repeated
that the draft on Assanlt gensralily follows the olher codes and that
the general idea that assauld requires a physical injury is gneonpassed
in the draift. MHr. Paillette first explained Assault In the third
degcree as: “with intent to cause physical injury to anoiiteT person,
he causcs such injury to such person or to a third person, or e
rocklessly causes vhysical injury to smother person or with criming]l
negligence, he causes physical injury to another person by mesns of
a deadly wesvon or z dangerous instrumenl’ snd then read Trom Lhe
Commentery under the Assanlil Section of the Few York Code, which uses
the proposed dclinition o "physical injury":
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"In visuslizing the operalion of the new "asszuls!
scheme, The followineg observations are pertinent,

"{1) Since actual 'physical injury' iz a reguisite -of
asszull, and the crime 1s not established by an unzuccossial
attempt to canse such, The criame of aticmuled zssanlt bhecomes
a meaningful one, al least with respect to Lhe intentional
Torps oF assault. Yor example, one who with intent Lo cauzse
serious physical injury swipes st another wilh z ¥mife is
puilvy of first degree zsssult il he succeeds (3120.10 [11),
but only of an ettempt to cormit thal erime 1f he fails,

"(2) In view of the 'physieal injury' ragquircmenl,
mere physical conlacet which, though amounlbing Lo a common law
battery, docs nol produce 'physical injury,' is not coversd
by the revised assocult Lrticle. Elindlnstion of such from lhe

crimingl enmbii seens generslly sslutary.. Thewe are, however,

two areas where physiceslly uninjurious esssullive' conduct
does merit ai least some criminal sanctlons. Ones of thesce
relates to the triviel slso, shove or kick delivered out of

hostility, meznness or obther netty motiveo. The obher invelves

paysically uninjurious by offensive sexual zcos.”

Chalrman Barns observed that presently a 1ot of hosossxusl
offenses are procescuted undey Lkhe gulse of assesult end he zosamcd
thal Tollowing the propossed revision throuph Lo 1ts logical con-—
clusion, through ites adopiion, this practice would be climinated
because of the definivion of "physical injury." He wis concerned,
and a litlle coniased, end suggested that perhaps it would be best
0 go on through the resi of the definitions and then cone bask Lo
subsection (7).

This plan met the approval of the subcommittee membens.

{#) "Berious physical injury”

injuny"

Iir. Paillette read the definition of "seriocus physical
N T
2 "sub—

as il appearad in the draft snd noted 1t contained the wo

stantial® which was hot defired and which he did not think should be
defined. The definition, he =said, cculd be relsted te the Kestatement

Torts definition of "serious bodily harm.” YBodily hars' iz Geo-
Tined as '"the consequence of which is so grave lhat 1+t is regarded
as differing in kind, and not ncrcly in degree, from other beodily

herm. 2 have which creabes a substantisl risk ol fatsl consequences

15 & 'serlous podily harm' as is 2 harm, the infliction of whiech
constitutes the crime of mayhem.” The proposed dertinition, he

continued, is dintended to indicate 2 grievowus physical injury to
the person. :

Fr, Chandler- thought 1% was o limiting definition. It wonld
-

keep = districel atlorney froun chserging someone with a2 mors ssrious
crime then the facteo mighi support.

3
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Mr. Paillette obscrved that sach an injury would be Assault
in the ITirst degree.

Mr. Chindler observed $hot it was hard vo draw thoe doefinitions
without looking =t the end Lhe Commission was driving at bui e the
sam¢e bine he said he wowld hete to write the olher statutes with-
out heving at lcast in mind what would be defined sz a erime under
then.

Hr. Pailletle conceded thsaei thalt was what had been done during
the past year; the drafbting hed been done Yy nmalking cerlain
assuapiions as to The definitions which would bo ﬁopted.

Cheirman Burns stated thet the draft deflined "serious physicsal
injury" ss & physical injury whieh (1) creates z subsbtonitial risk
of death or (2} vhich cavecs gerlous snd protractod Llaf1guremenu
{he noted this was conjunctive, both elcments rmust be presont)

(%) protrected ispairment of health or () vrotracted ioss or
impairment (dis unculfe) o Lne function of any bodily organ.

F», mndu1ding zasked why The word "organ" was used inshtead of
dny D&Fu of the human body Lissue. He asked the definition of
"organ,'

Representative Grohem replied thal any tissves of the body
could be claszilied a2s sn orgen. Urgans, e =aid, hsve Tunctions
znd every tissue has 2 funclion.

lMr. Chandler doubtocd {hat the aversge individus]l serving on
a jury would intervret "organ" in this mannes.

Choirmen Burns thoughiy 1t woes a pretity esoteric definition.
11 was, he noted, the same definition that ew York and IMichigen
have. :

lir. Chandler moved the adoplion of subsection (4} of section 3
as drafted. The moticor carried unaninpously.

T

(5) Dezdly nhysical force®

Choirman Burns read the proposed dedindition and stated thuai
he felt the ¥ey word in the definiiion was "readily” canable of
cauaing death or serious »hysical injury. He asked Mr. Pailietis
the genesis of the definition.

Mr. Peillette replicd that the definition came fron Hew York
end he felt Tthal, apain, fssanlt was where i1 would sooly,

ked where so far in the subcommitlea's work
veical force" had been used and Mr, Pailiette
gen used =o fer 1n zny of the swhceommitles's

Chaliman Buerns
the wording "deadly o
SaﬂJﬁ&tthdlmL
WOTH .

a5
n

Chairmen Burns asked where the use of "deadly ph sical foroe"
was conbtemplated and Fre, Pailletiec replicd in dzoault ond under
JusLlflcaflﬂL
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e, Grauldiag bhad no objection Lo the uze of "readlly’ btut
questioned the use of Lhe wond "dcadlg Lo descriue ohysical forcc
czusing "serious physical lﬂ Jury" when it 1z rpot readily cansble
ol cansing death. He did -not fesi -z force ves "deadly” unlass it
WEE Feha¢13 camable of cacsing death,

Cheirmsn Burns thoughnt you could have s force Tthal was capable
of caucing cither deatl or ocerions pnyulrd1 injury snd it might Jjust
ke happenstonce that one or the obther rezuliad.

Mr. Spaulding observed that the delfinition szid that 1t is a
"deadly pliysical force' i 1t is "rezdily czpable of causing dezth”
even thoush it does not cause death.

Fr, Paillette thought if anything were to be delelted, he
would rather see the "death” part deleved end the "serious physical
injury"” retawnud.

Chaimnen Purns cawnated subsecction (5) w:th Sub (6) and Pelt
there should be some dﬂdlﬁﬁ} balween them., He noted thet sub--
seclion (G) left out one ol the elements put inte sub (5) and
wondered 1§ there was GDHSlStEBGj there. He referred Lo suboectlon
(7). the "dengerous wespon" definiiion and ifelt it was the ssame
thing, hdulcally, a8 subsection (&), the "deadly weapon.” He thoughi
that pernaps the way To zmend the subsections wourld be To have
"death" in sub (5}, put "death" in sub (&) and leave sub (7)
draifted.

Mr. Paillette diszagrecd. He thousht subscetions (6) =znd (7)
were imporbtant az they related ve each other becavbse one wes a
"deadly weapon,” which would be something spocifically designed =
a wWeaoon, whereods The other could be an 1ron bar or a fist, etlc.
"Deadly physical forcel he sgald, might or might not include the use
of a weapon,

Mr, Chandler thought the problen of consistency might be
solved by the deletion of the words "death or" From subscetion {S).
Ie would zlso -change the word "desdly” to "dangerous’ or "severe”
or sometbing else so thav it wonld read: ".....vhysical force
means Dhyblc 11 forece whaet under the circomstances in wihieh it iz
used 1% roedily capable of causing serious poysical injury.”

Therae folloved a short discussion of the difference between
a "deadly" znd a "dangerous” woupon,

Chairmen Burns advised thet the "deadly weapon" is the gun
that hes the bullet 4in i+t and 15-presenu]v cazeble of causine
serious physiczl injury. The gon which is proven ‘unlozded is a
"dangerous weespon' when under The circumstances in which 1% is used
(pistol QIEEIHF) it is ecgpoble of causing serious physical injury.
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nairmen Burng ingicated Lnat he did ned have any objection Lo
subsections (G) or (7) and thought perheps his overview, &5 1v
related to sub (D), was insppropriaia.

Fr. Chandler zoked if the words "death or" were removed Iram
anbsection {5) what word would replace "deadly.”

Mr. Spaudling felt the word "deadly' should be re Teinsd bub
thoughy it should be limited to -z force "readily copable of Causing
denth" and in order to be conpletely consiztent there wonld have to
be snother definition and that would be of e "dengerous forcc
vhich would he readily capable ol caualng 'serious physical injury.”

Mir., Chendlsr supgested chanzing "deadly” to "éangerous" and
striking "death or"i then he fclt there would be consiatoncy oll the
wey dowa the definitlons.

Mo, unuu]ﬂ:nﬁ objectad Lo this on the basis that there hed alweys
been the concept of assenlt wilh & deadly weapon and asganlt with &
SanTerols Ueapon.

Tr. Paillctte pointed out that in the cascs snd even in the
atatutes in this stabe the ternsg "deadly" and "dsngerous" are used
interchanreablj now. What the couris have looked al and what the
definition contirmes to do is to look at the kind of use the
instrumen: is put to. For whe sakc of consistency, he szid, he o ld
queh rather sce the subcommitiee insert "death or” in subsections
(6) and (7). 1ile felt this would do no violence to the definitions
althouph he admitied 1t would not oest M, upbu1d1nr‘s objection to

subsoction (5).

Cheirman Buras did not think anytnlnr would be solved by sub-
stituting "dengerous’ for "deadly’ in subsection (D) beczuse the
(ommentary on page 1 saowed HNow the two terms were interchangezbly
used Ly the Oregon case

IMr. Spaulding qupnarted the changing of Lhe word "deuﬂly“ to
MdemreTouna” on the basis thal he did not like To use a word To mean
o .

sommething that it 4did not mean.

Cheirmen Burns asked if he would be willing to use the follow-
ing phrese in the Jdustificetion scetlon: "4 person iz justified 1if
he udcs danserous physical force to thwart attack or in defense of
himgelf.” He thought this would be a departure,

Mr. Spsulding did not think i% weuld be = departure--a person
would be JuSul_lDd in protecting rgﬂlnut cerbain Ghings oy using a-
dongerons waysical Force, as so delined. '

Cheirman Burns surpised that e, Gpoulding's. objecilon vas
thes since the definition hed 2 scrious injury componeant in 1,
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he did neot want it called “deadly” and . Spanldine agrecd that
this was his wiole objectlon.

Mir. Paillette roted that the same thing was said in sub (&)
with mespect to weanon bul there he thouphi it was necessary to
istinguish hetween kinds of weapons.

Mr. Spaulding thought =2 little different kind of concent was
involved in subsection (&) =5 against that in (5).

Eepresentalive Grshem referred to subh {S5) ard suggmested
substituting "dangerous physical foree" for "deadly physicaol force”
and having the definition read: "'Dangerous physical force' means
physical. Torece the® under the circumslences in which it is used
‘is readily capable of causing seriocus physical injury,™

Mr. Chandler thought the subeommitites could follow this
Csupeestlon or could insert "death or" zfter tie word "causing' in
. 5 -
subsections (&) and (7).

Chairman Turns zupgested a third alterrefive: delehing Yreadily"
snd "or seriouns vhysical injury" and ipserting = pericd afber Ydeogih"
so that subseclion {5) wonld read: "'Deadly physical force! means
bphysicsl force that under Lhe circumstances in which it is ugecd
15 cepuble of causing death.’

Mr. Chondler was of Lhe opinion that the wording "or serious
physicel injury" must be rebained.

Chalrman Burns said he would then prefer inserting the words
"death or" in subsections (&) z2nd (7).

5) of Section % be
6) =nd (7) ve anended by
d "serions." The mobtion

Mr. Chandler moved thet subsection E
adopted as drafted and That subscctions
the dinsertion of "death or" before the wo
carried unsnimously,

{(3) "Physical ininry"

Mr, Paillette suggested boecauce of the work thal would be
coming up for another subcommittee thst would shorily be undertaking
the considerztion of The Arson and Assault Drafts, Tthet subsection
(%) be provisionally approved with the understanding vhet subcommitiee
oo 1 reserved the rigat to review the definition in gonnection
with the Assault Arlicle. 3f it later appecrsd that this definition
would be satisfactory with respect to the other Arxticles, 1%t would
stond approved; 1f not, then it could be apended at the discretion
of' the subcommittce.

Representetive Graham moved the adontion of subsection (3)
of section 3 as drarted. IMr, Chandler secondsd the mollion. The
motion corricd with 3 Yaye" votes {Renresentabtive Grahan, Mr. Chandler,
Mr, Spanlding) ond onc "nay" vote {Chairmen Bornal.
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Chairman Burns felt Tthe suboomaittes should Dslke a decision
as to how far i1 wented to go with the Geoneral Vefinition scclion.
He thought the scoctlon should mo further than was probosed and
shonld embody %DAE o1 the dELlLlulDﬂu that are in the L“GP Tgnal
Code, such so "ghelute,” "act,” "voluntary," "conducs," "ackor,®
”acted," "writing," "progerty,” “wrongfuliy," ete.

Mr. Gpaalding referred to 0RO 161,000 znd thought some Lerms
referred to therc should be considered such as "wilfully," "negligent™,

Mr. Paillette noted these were culpability terms relating back
to the draft considered by the subcommiviee on Decewber 18, 18968,
He bad not included the Lorns in the General Definitions Drafi be-
cause hey were 1n the other draft

Chairman Burns noled that in the MPC the definilions appeared
in the Definition Section esnd alseo in Che Culpabllity Seection. He
pointed out that the Lerm "gross deviation" had beoen covered in
the culpsbility sectlion and felt it should be defined in the
delfiniticon section becanse it was uvwsoed somsplsce other than in the
culpability section.

Mr. Peillette sgreed that the term had been used earlicr—-—
in respect bto theft when veferring to "pross deviation" from the
terms ol the apreencent under Unsuthorized Use of z Vehicle. IHe
noved that the subcommittee had decided then not to define the term.

Chalrman Burns obscrved that the term "reasonable person" was
cmployed ssversl times snd that it was defined in caese law., He
vondercd if 1t should be defined in General Definitions.

Fr. Speulding déicé nov feoel thal the subcommittee should try
to define that tera. '

Mr. Chandler suggested thet the subcoamiites COnS: ider ﬂd"'ng
"meterial eclemenl of offense,” "burden of injeesing the iasue’l "elemcnt

of an offense" and " Juror" Lo the list of terms defined,

Chairmen Burne poirted out thal "materis al elemens of an offense”
is defined in the HPG.

Mr. Peillette =2aid that in looking shead EG the rest of the
code, The only vlace thal he could see the term "Jjuror" coming up
wzs relating to interference wiik Jurics and bribing a juror, thal
type of Lhing, He did net think it would have any application out-
side of that seclion. He thought the term "public zervant" would
also have limited appliicetion. Ie noted thet the definition of
"property’ appesrad in the section dealing with Crimes Amainct
Property and was defined as "Any srtiecle, substance or thing of

vziue, including but not limiited Lo monoy, tengible end intznpible
personal oroserty, real property, choses-in-sction, evidence of dcbl
or conbtracl.™
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e, Tailiette adnittad that he coald heve included the tomns
Tact,” Yactor " @nd "omission” and Tfelt they could be included in
General Definilions if the subcornittes desired.

Chairmar Burns &k@d 1f it were the ssnse of the subcommiites
thatl the Genera! Tefinitions reviewsd uu”*icientlj ercompaased the
gconc of the Criminel Code; thel this was all the further the sub-
committee should geo.

Mr. Chandler felt it wes necesscry to define "wilfally" and
"neglipently.™ '

Mr. Paillette agrecd that these must be defined and his reason
for nnt including the terms in the Geaeral Definitions secticn was
that they would be defined in the Culpability section.

Mr. Chandler zasked shout defining the uEfmu_”GDﬁﬂHLt” oT
oﬂ15510n” in the Gensrsl Definitions seeclion, ' -

Mr. Spanlding d4id not feel that the terms "conducil” or Yomission
needed to be defined.

¥r. Chandler then asked about the term "statubte.”
Ir. Gpesulding did not thint it needed to be definsd, eitkeor.

Chaizman Burns ssked if "malerial elenent of an ol fense”
snoultd be defined,

Fir, Pailletie advised that it appcarcd in the Culpability
section.

Chairman Purns observed that five delinitions had been injacled
which do not appesar in cither the PG General Definilion Section
or in Lhe Oregon Genesral Deifinition Stalute and nothithatanﬂlng that,
there are eleven deflinitions in the Oregon stalule and sixtoon in
the MPC. Ile was rpol surc that the proposed Gencral Definitions
section was sufficient. Ile wondercd if perhzps the subcommities
should survey the maiter snd come up with 2 1isgt of terms for
discussion purpoeses to ses 1T uhﬂj should be incluaded in the
General Dafinitions section or in the epplicasble zection.

[r, Pailletle referred the members to his gtotement in the
Commnentary on page 7: "The definitions of some terus thal are employed
generhllv in our vresent criminazl statutes ore locsted in OHS 181.010,
most ol whlch deal with langunsge uﬂnu w1l be replaced by now
definitions set ont in Lhe Iraft ssction on cuWEcb111Ly.” liost of
the MPC definitions are culpability definitions which he felt ware
covered in the Celozbility Draft. Iile thought {heal the only termo
left over were thos=c such as "act,” "actor " and "omission.”
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Chazirman Burns asked where he "had planmed So pul these lerms
and ilr. Paillette answered thet lie kad not ploannad to put Thenm
anywhere because ke 4did not ferl they necded defining.

Chalramsn Jurns asked 1f it were conbtemplated that "zot” o
used included, whore relevant, "ooltted act?" This is a pacul
definition that is in the FEC that he thought would have to be
defined as 1t woulc have broad spplication. '

5
ilar

iIe, TFaillette d4id not think thet failure woul@ be punished under
any of the spscific crimes unless il were set oulh in the definition
of the crine.

Chalrman Burns obscrved that PMr. Pailllette had nretty well
surveyed the situation and thal perhaps as the subcomnitiee
convinued its work terms could he added later %o Shose now listed
in the General Definivions szechion. '

Chelrnan Burns asked Mr. Peilletle to discuss the nowd work of
the subcormmilibee.

Mr. Paillette rcplied that they were still in the sane Lrticle,
Preliminary Provisions. He advissd that he had the resesrch completed
on Time Jimitations and also on deonardy bub did not have them
draftcd as yet. '

Cheirman Burns asked il the subcommitlee would feel it advisable
to go back end firwe up Culpability or Tiability. He asked if it
wokld be sgrocsvle Lo get Mr. Paillette sbarted redrafting General
Frinciples of Liability——Culpability end That this be on the agendas.
for the next meeting so thaot final decisions could be made on it,

ATter some discussion the next meeting for the subcommitice was
scheduled for HMarch 4, 1969, at 2:30 F.H., sabject: FPrinciples of
Iieblility — Culpability.

- The meeting was adjourned zi &:%0 PLIK.

Respectlully svbmiltied,

teorine Bertruflf, Clerk
Criminal Laow Hevision Commission



