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Mambevs Poesent:  anatoy Jobmnm D, Eurng, Chadoomen
Mr. 2zt Chonile

Hr. Braoe &{kn‘ldgug

Dalawed: Depracontative Douglas W. Graham

Alzmo Present: #ir. Tomald L. Paillekte, Project Divesiow

The mecting was called o order by Chaixmen Johwn b1, Duzns ot 2:45 oam, in
Room 3 of the Sitste Librarzy Dullding, Salem.

Chalrman Euwens askod if there were any corrections to he minutss of
Pebruary 1l and sinte there were none, the msinutes wer approved.

Chairman Burns merrod directly to the muhject of the weeting -- Gopoxal
Principals of Criminal Tdability - Culpability. o reported that he had
written a lethex to Professor Arvihwe statiay 0wt the subcommities wos moving
atead hecauze of the pressure by e Lecislature anid they wwould he vary haopy
to look at his survey in eonduuctlioo wish the Linel dvaftz, best in the meoan-
time, tThey wuld ane v, Paillelies, B

In regazd te Culpability, Chairman Biovns zaid it was clear to Lie, afier
sitting with the cubcommittes considering ascanit, how very impartant the work
on definitions and culpability is.

Hr. Paillette suggested that the subcummities might like t¢ compare theirx
‘earlier draft to this one. He sajd ons of the prohloms in the last moeting
seemaed to be the problem of what constituted a"material element” . of.ithe. crime.
fhe way it was originally drafted, it said in effect, that conduct result and
attendant circumstances were material elements. He said he had tried to
write that out of the draft and in effect not define materjal elements.

Mr. Chandler asked if by material elements, he was referring to the con-
duct &nd the result and Mr. Paillette said that was right.
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He added that the draft did not define "material element of the crime.”
Some other states do define that term in their oodes. The MPC defines
alement and material elemsnt, the Giff rrmec aing that an element of the crime
wonid be. something such as vopue, but it 1wl not bo a material elemeint. He
s2id he was not 2o sure that thers was a nocd oo define thone terms,

Mr. Chaadler asgked, “Iu pol daefinisy them, whet do wa gap®

iy, Spavnlding roplied that we know what they mean anywoy. He sajd it
was impoasilbia to define every vord and in the event of an issue, it would
be wp to the esuxt fo define a term.

Mr. Paillette ecspladne? that in a oriminal case now, the sourt will in-
struct the jury on the maicrizl elomsnts of the czima and that tiwe Lurden
is on the siate to prove esach material element Trayond 2 reasonable doubt,
The court tells the jury what the matsrial elewents consist of.

Chairman Burns 8sid that as he understood it, the culpakdlity ssction
35 going e come right behind the seneral definitiens that were discussed
at the last svheommittes meeting. Mz. Paillebte said Shat it would ccmo right
behind the nvticle thot contains the general defipitians. ‘o said there
would be preliminsry provisions inelnsing the gansral definitions which is
the first Article. fThe second Article is Culpability.

Chairman Purns obszzved that rather than defining terms like intentlomally,
etc., in the definitional sectiom, they will be defined in this secifon huk
that they will be so cloze that they will be able Lo Eg vead in. conjunciion,

{1} Act: Mr. Burns ssked {Ir. Paililetic why hi. now insépis the ward “"poim
Izto ‘the culpability duefinitionas Hp; Paillgtia’ said he hed sxigipally-
thonoht “fhat. "Act” nesd net be Iafined ni Wl ninee chAngad Dl mind.  bn
thinks'ile definition Becoares impddtant in setiits up miniman TIEME remenin Fur
cplpoidliity; that it belongs in i1his socbion because s is where it is

more Likely e bhe ugad.

Mz, Chandier vopmesied clerification vo i di8fapsnne bobypad T o
definition: and culpability definitions. Mz, Faillsite veplicd thaot seme of
the definitions set out in this Article are essential to tha unlerotanding
of culpability, while the general defirnitions are intended to anply through-
out the entire code. He added that all these definiticns relate te somabhody
doing something that involves a hodily movement. They all relate fo the
cuipability requirement,

Chairman Purns suggested that they discuss "Act" as a badily povement
apd asked if that were not a little bit restrictive. Hr. Spaulding thought
that it was,

(2} ¥Voluntary Act: r. Pajllotte went on to explain that “Voluntary Act”
in conjunction with "Bct" is a conscious thing the actor is doing and that
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he intends to de.

Chairman Purns reported that Michigen says act means a bodily movement
and includes possession of propezity. He then asked why nol include possession
of property.

Hr. Paillette replied that he had placed it under subsection {2).

Mr. Spaulding statad that what we are saying is that an act means
somethiog more than bodily movement when you say that it includag possession
of nrsperty.

idr. Graham said he didn't see where possession would have much to do
with it.

Chairman Burns established that ¥Mr. Grahzm came in while they were
discussing Section 2 on page 4 and while ir. Paillette was indicating that
his reason for putting act in the culpability section wasz because of the
minimal requirements of culpability in kerms of a veoluntary act.

HMr. Paillette reminded the subcommittes that we are defining this
term mainly for the use of this Article, that it becomes important when wg
logk at what our minimal requirements of culpability are. . We ave saying that
you need to have a beodily movement, but with respect t 3 voluntary ackt, it
couid be a passive sort of thing, for exanple, the possession of stolan pio-
perty, or of narcotics, 1if yon became aware of the fact that you had posses-
sion and if you were aware of the fact long enough ko ko aible to do something
ghant it.

Chairman Burns said that he would thirk tha® mavbe it is alright in
euhaection {2) and to leave it out of subsection (1), (the possession of
property}. He thouaht the concepk was unrelated to act i inseiar as
voluntary ~ct was consmerned, it may be aporopriate to add it so that it
contld be said that the pessession of proneviy iz being voluntary.

He suggested that it be structured in subsection (2) and then werk out
the particulars and not also strocture it in subsection (1). He thought that
gubsection [l)was alright the way it is,

He gquestioned in subsection {2), "effort or determination" and “for
a sufficient period to have been able to terminate it".

After much discussion of the wording in subsection {2) of Sectiom 1,
and several suggested changes, Chairman Burns suggested that the subcommittee
move oh to subsection (3 and come back to this section before the end of the
mesking.
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(3) Onission: Mr. Paillette pointed out that in the definition of omission,
w2 nse "act",; and we have alweazdy deofined thoe teym. We have said what an
ach iz and we are saying thet omigsion is the failure o perform this act.

Mr_ Spawidipg asked if By asding the word act, we are not limiting the
meaninig of the word omiasion? There followed discussion of the word omisesicon
and the terms of this subsection.

Mr. Chandler then asked, if you could commit a2 crime by omission --
by heing complebely pagsive. My, Spaulding ang Mzr. Paillette cited several
kinds of crimes that couvld be commiltted by omission —-— nomsupport, for instance.

Chalilrman Burns comonteod that hisz original thought was that the languagae
was a little unwieldy and shounld be shortensd, Eowever, he szid, if there iz
a possible distinction (between act and omission) since this is fairly well
sek out, he didn't have any objection to keeping it the way it is. He thought
it was more rigidly struetured this way. He also felt that we have to build
this upon act and not focus it equally upen act or duty becanse then we would
be in the position of having to define duky also.

Mr. Spaulding asked Lf it would socund better to say, “Dmissin; means
a failure to perform an act, the performance of which is réguired by law?"

Chairman Burns and Mr. Chandler agreed that it would sound better and
still say the same thing.

{4) Conduct: Br. Paillstte aupizined that these definitions becoms exivemely
important whon we get Lo the later sechions,

Pepresentative Graham askad fer clarificaticn of "accompanying mental
state". Mr. Paillette repliesd that the draft defines culpable mental state.
bMr. Spaulding explained that the eccorpenying mental state of the person has
to he copsidered 10 establish czlnipality awd dr. Grahem wasz satisiied with
the explanation., It was sgresd that svbosection (4) is alright as deafted.

(5} To act: Mr, Spaulding didn't 1like the definition because it said to
act includes not to ack.

Chairman Burns enminded the committee that we have said an act is thia,
omission is this, conduct is this, and now we are saying "to acht" means
" this. He wondercd if this were not just a little bit indonsiskent, Does
it do viclence to our scheme to omit this, he wondered.

Chairman Burns referred to what Michigan has zaid -- that by including
the definition of omission, they are making it <lear that omissions are
included, a matter also streassed in the definition of conduct and in the
definition of to act. Whether it is necessary to stress that or not, he
didn't know, he szid. He could mee no compelling reason to take it out.
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My, Chandler zaid thak if It Lip wend in smoection with subsection (2)
apd rubecotion (01 i doepn't esm T3 e aibnplioabhalyr Bodessary.,

i, Tpoamlaing repeorted that dn gowe ooeiss whore a person fails to
Decfors &odcty, the resuli iz ithak 3 perzon dies. PBe referred to a parent's
faliura to properly case Tor a child.

Chairman pDurag detormined that the committee agreed to accept subsection (5]
as it is.

{5y Sulpabie moptal staber Chadrmag Butns explained that the term means
any ons of tha terms inclided in this subsection, nok necesssrily all of thet,
He veferred to the Decumper 18 meating and mentioned that P.D. #1 did not
dafine culpable mental siate.

The svhcommittee dincuseal e stmuctiere of the peragraph and whothes:
there was 8 nesd For addiviog of & potien werd suwch an “ackto intentionally,
or Ald zemathing inkeviifeonz1lo7.

Mr. Paillette argued that that ir not what he was tryinag to say. He
gaid that he is not referring to "acting"; e iz tallking abouk a state of
mind and ke thought it would confuse it to place act in there again.

Mr. Chandler acraed that this does nok da any domage to the definiticn.

{7} Intentionally: ©Mr. Pailletts pointed ont that the definiticas in swhaontions
(7Y, (21, (9), and {I0) Ententionaily, knowingly, recklessly, with criminal
negligence) make more senss as we resd them in eaneext with the rest of ths
heticle and it is a Littie hapd o discess them abstractly, but these are the

same in subatance as definitions in P. . %) and the raticnals is the sanme.

Section 2:

Mr. Faillette ezplained thnt he had sch oub the miploos rogquicsmenis
of culpability in this section.

HMr. Bpaulding guestioned subgsecticn (2] snd asked #r, Paillette iE -
what he mweant bo sar was bthat 2 perszon acks with a cuipable mental siaie with
respect bo cach element of the orime o which his culpable mental stahe is
material? There ave zlemcnts of moany crimes, b= said, wiwre it dposn't matter
what comnection his menptal state 1Is to some of Lhe elamenbs. There is no
crime that dossn't incliude a mental state, he continued,

Chairman Burng asked if existing law had any reference to vhat yz are
deing?

Mr. Paillette said none, except for some of the definiticns themselwves.
Mr. Spaulding guestioned whether "m2licicusly” should not be included in

the definition of culpable mental state. Mr. Paillette replied that this is
one of the terms we expressly intend to eliminate from the teode.
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There followed discussion of murder and the degrees of murder in con-
nection with the kind of culpability required for the crime,

Chaiyman Burns remarked +that historically, scciety has now .come to
the place vhere we consider murder by Qeqgress.

Hr. Chandler dizagreed with this statement., e caid +he law considexs
murder by degrec; he is not so sure society does. He said he thought that to
the awvarage jurer, it was sort of horrifying to him in some respects fo call
a4 thing murder and thon say this iz less murderous than another kind of mur-
der. It is easier to say this is murder and this ig manslaughter and this
iz samething else.

FMota: Representative Grabam had to leave at thiz peint to make a phone call.

With regerd to inserting a definition of “malﬁgusly", Mr. Palilletts
ezid he thought this was like swimming upstream since all the codbs were now
poiating o simplification of culpability elements and getting rid of terms
likz wantonly and maliciously and sticking with four basic terms - "inten-
“iomally," “hncwingly,® "recklzssly™ and "eriminal negligence, "

Chalrman Burns recalled that the subcommittee had agresd on a basic policy
of doing away with maliciously, but he didn't think about it with reqgard to
marder at that tiue,

Hr. Palllette pointed ogt that they couid examire the cuertion more
closely with respect te murdsr when the criminzl homicide doafi wes conzidered.

Chairman Burns directed the suhcommittes to look at ruybgections (73, {8},
(%) and {10,

HWota: Eepresentative Graham cawme back at this point,

Eubscotion (7) was discussed with regard o the word "intent." [ir.
Faillette supported his draft by saying that when we are talking about the
intent to do something, the intent has to be related to a spacific conduct as
defined by a statute and that a personh has to intentionally do something that
is prohlibifind by statute,

Chaixmon Rurms supported HMe. Paillette by saying that the form he
employed i consistest with the HEC, the WNew York and the Michigan codes.

#r. Chandler remiwdad the Chairman that he had to lesm soo.d aud Chairman
Burns asked him if they had his vote to make tha changes in (2] and (3)
that they had alveady discussed and to leave the rest of (4, (5} and (&)
the same. He also asked him his opinion of the definitions in (7}, (8), (D)
and ‘{10). Mr. Chandler replied that he thought they were pretty clear
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definitions. Then Chalrman Burns asked hiw if the comrittee were so stay
pretty much with what My, Paiilette haz done, they would have his vobe on
any changes they nesded to make and Mr. Chandler responded that they did and
he left.

My, Ppaulding mowed thaet the followinr svhsections ke amended as follows:

2 " o 'vhlungpary soh! neans a boddly novement perfonnnd consciously
and includern the conzcions ponsession or control or property.™

13} " 'Omiscglon' menns a fzilure to perform an act the performance
of which is required by law.™

The motion was passed unanimously.

Representative Groham mowved that the subcommittee accept subsections (1}
throvah £8) a5 amendsd and the motion also passed unanimously.

Hr. Spanlding then meved to amond subhsection [B) as Sollows:

{8} " "¥nowingly" or 'with Xmowledge', when used with Tespect to
conduct or b & gcircemstancs described by a statute definiog
a orims, means 2 pergon acts with an awaveness that his conduct
iz of a nature so deseribed or that a circumstance so described
exists."

M. fpaulding nowed that (7), {8), (9) and {10 he amerdsd o incor-
porate the change in language and punctuaticn Eform} ar reviously recited in
subsection (7). This mction was passed unanimousl

Representative Graham moved that the subccamittee accapt subsectiong {7)
through {10} as amended. The poticon passed mnanimonsiy.

Sactiom :

Hire wailictbte pointed cuk that cubaection {2) is a rescatement of
suboaction {2} of Sevtion 3 of P. 0. #1 and it is possibly the kigoest change
he madx in thiz particular secition.

Chzdoanam Borens and Mr. Spaulding brought attention to the word "physi-
cally™ as usad in the context of physically capable of performing, in
subsection (1). It was subsequently agreed to strike the word "phyzically™
A motion was duly mada. m:d pooused wnanimously.

Chalrman Burns asked Hr. Paillette if he cnvicioned any problem by
having voluntary describe act and not omissjion? Gr. Pajllette indicated
that he Jtd not.
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#pr. Spauiding questioned svbsection (3) which stared that a culpahle
mental state iz not reguired for zn oifsnce thet is a violation and the sub=
seckion was discussed in relatdion o the dafindition of "violation" in the
drafit: gpochion g Milpsrces of drdaes,

FELeE a lenseins disoussian omoihin st lon, Chtalimenn Torns s2id thers

WA nolt poglingaeto shdection asd Hr. Pailletie was reguested o draft an
attarpative Lo pabseciicn (21.

Wiz meating was adjourned at 5:50 p.m.

Fespectfully submitted,

Connie Wood
Criminal Law Rovigion Commiesion



