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OREGON CRIMIMAL LAW REVISION COMMISSION
Svbrommities Noo 1

Seventeenth Meeting, July 7, 1569

Members Present:! Mr. Robert Chandler
Mr. Bruce Spaulding

Members Excused: Chairman John Burns
Members Absent: Representative Douglas Graham

Staff Present: Mr. Donald L. Paillette, Froject Director
' Mr. Roger D. Wallingford, Research Counsel

Others Present: Judge James M. Burns

Agenda: Business and Commercial Frauds, P.p. i1 (Sections 6
to end) (Article 19)

In the absence of Chairman Burns, Mr. Paillecte acted as Chairman
and the meeting was called te order at 1:30 p.m. in Roowm 315, Capltel
Bullding, Salem, Oregon.

The minutes of the meeting of June 13 were approved.

Businesz and Commercial Frauds

Mr. Paillette noted that at the June 13 meeting, the subcommuittee
had considered secticns 1 through 5 although the definiticns In sectiom
5 had aot been approved.

Mr. Wallingford pointed cut that the plan was te leck ati sections
G, 7 and 8 and then go back to the definitions 1n section 5.

Scction 6. Sports bribery; Sectiem 7. Sports bribe receiving; Section
2. Tampering with a sports contest.

Mr. Wallingford said that sections 6 and 7 were bribery statutes
while section 8 related to tampering -- all three sections pertaining
te sports events. He zuggested that the language in section 7, zub—
section (1) "upon an agreement or understanding" be changed te "with
the intent" te conform with the preference of the subepmmities in
eariier sections of this draft.
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Judge RBurns asked 1f "sports participant" would apply to a yell
leader.

Mr. Wallingford replied that there had been some discussion about
the definition of "aports participant" in sectien 5, subsection (2), as
te what "or any other person direcrly assoeiated with a player, contast-—
ant or team member” would incluede. At that time he had mentioned an
agent as an example. Since then, he =aid, he had thought it over and
the only other person he could think of was a team owner. The guestion
in his wmind, he added, was whether it would cover the spouse of a pro-
feasional arhlece In the ca=e of someone trying to bribe her to Influence
her husband. The question, he concluded, was what "directly assoclated"
meant.

Judge Burns wondered just who was covered by the phrase, "directly
associated with a player, conteatant or team member."

Mz, Wallingford suggested that section 6 could apply to the agent
of z professfonal baseball plaver, for Iinstance, who could posslbly be
bribed to influence the plaver in some way. Under section 6, he thought
it might be possible te get the man who had offered the bribe, but under
gection 7, 1t wmight not be possible te get the agent because of the phrase
in subsection (1) "that he will thereby be influenced not to give his
best effort in a sports contest.” In this case, you would mot be bribing
the agent "not to give his best 2fforts." You would be bribing rthe agent
to influence the player.

Mr. Pailletre felt that since the participants and the offielals were
covered, it would pretty well take care of any problem as far as the real
effect on the outcome of the contest were comcerned. He Chought it would
be rather tenuous te get into third parties in this situation.

Mr. Chandler recalled that the problem In collepe sports had heen
with third party invelvement.

Judge Burns pointed ocut that somecne ultimately pagssed the money
along to the player and some player ultimately agreed to accept the
bribe. Eweryone who presumably helped pass the money along could be
tried under che Bribery Sectlon here.

Mr. Wallingford noted that the definition of "sporcras participant"”
could be limited by saying after "trainer", '"er any other active
participant in a sporrts contest."

Mr. Spaulding thought that the fact that the definition of “sports
participant” was broader than was needed would not adversely affect the
crime stated In section 7, subsectionm (1}.
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Mr. Paillette agreed that there was no damage done in this way.

Mr, Wallingford felt that it even informed a lirtle better because
it says, "gives his besat effort in a sports comtest” and he did not
know how one could talk in terms of an agent or am owner giving his
best efforts in a sports contest because he would not be a participant.

Mr. Chandler moved that sections 6 and 7 be approved as amended
and rhe motion carriled.

Mr. Paillette reported that he and Mr. Wallingford had discussed
the tampering concept in section § previcus to the meeting., Racing, he
aaid, is the area mostly involved in this statute, although it could in-
volve boxing as well. The only statutes we now have in this area ate the
ones on racing, boxing and wrestling, he added. He felt "tampering" was
a pretty hazy term but pointed out thar Michigan and New York had both
uaed that cerm, as well az the MPC.

Mr. Wallingford said that after some thought on thi=z zeection, he
felt the language "tampers with any sports participant, sporis official"
ralsed a lot of guestions in his mind about what is really meant. Ha
thought it made more sense to tamper with an animal or equipment. For
example, a pltcher using a spitball contrary Lo the rules governing
baseball with intent to influence the outcome of the pame would be gullty
ender this statute because he would be tampering with eguipment Involved
in the operation of the sports contest conirary to the rules and uwszages
governing che contesat.

¥r. Chandler wondered if that conduct would not meormally be handled
by the sports officialz under the rules of the game.

Mr. Wallingford agreed that it would, but, he wondered, what if an
unhappy manager on the other side wanted to sign out a complaint under
thils statute.

Mr, Spaulding wondered then, exzactly what it was we were trying to
COVEL .,

Mr. Chandler gave as an example, the situation where someome puts
epson salts In the team's water bucket.

Mr. Paillette said that sort of thing is the only kind that is oot
covered 1n our existing statutes, Horse racing is amply covered under
Chapter 462 and boxing contests under Chapter 6463, The only other
things we could be talking about are human participants or the equip-
ment, he thought.
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Mr. Wallingford wondered alse 1f the statute would cover something
like getting the athlete intoxicated before a game or giving him sleeping
pills. '

Mr. Paillette asked Mr. Wallingford abouc the MPC commentary on the
subject.

Mr. Wallingford replied that they made wirtually no comment on it,
but he peointed out that cthe MPC statunte was considerably different from
this in that they specify "rigging a publicly exhibited contest" and it
ia not limlred to sports. They were concerned at the fLime about the T.V.
shows that were being rigzed, hie sald.

Judge Burns asked 1f the phrase "contrary to the rules and usages
governing such contest" applied to the whole section. In other words,
te be a crime, misc you not only have the intent te influence the out—
come of the contest, but alsc must you do s0 contrary to the tules and
usages governing such contest.

Mr. Wallingford replied that this was correct.

Judge Burns continued by asking how then, would this secrion apply
to such things as sleeping pills and epsom salts, because there are no
rules of conduct governing a baseball game that says anything about
those thing=,

Mr. Wallingford pointed out that in earlier discusszion of this sit-
vation, it had geccurred to him that ewven neing a drug or alcohel on a
participant just prier te a game would be covered under this statute be—
cause while the rules governipg a baseball game are such that the parti-
cipant 1z not gupposed to be intoxiecated or dragped, that rule applias
only to him, not to the third party who got him drunk or drugged.

Mr. Spaulding observed that in thar case, it was limited to what
was in the rules.

Judge Burns said that it was limited to something that might happen
on the field.

Mr. Wallingford raported that Mr, Palllette had suggested using the
word "sracute™, incorporaring all the present statutes relacing to boxing,
" racing and wrestling.
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Mr. Paillette read his suggestion: "A person commits the crime of
tampering with a sports contest 1f he tampers or interferes with any
sports participant, spotts official, animal, equipment or thing with the
Intent to prevent a sports contest from being conducted in accordance
with the statutes, rulas and usages purporting ro govern ir." He was
not sure that this language would clear the objections to section 8,
however. He =maid that if the subcommittee felt there was an ares here
that was not presently coverad, all that weuld be needed of Chapters
462 and 463 would be to have them conform with whatever grading pro-
visions are evencually decided upon,

Judge Burna asked if athletes were not given drugs at present.

It was brought out by the subcommittes that it is quite common for
athletes to be given pain killers, cortizone shots in their elbows,
welght retention pllls and amphetamines (a3 in diet pills) for added
ENeYgEy. '

Mr. Pailletre asked If the subcommittee thought that this was a
necessary sectblon.

Mr. Chandler replied that he felt there should be somerhing on it.
Mr. Palllecte then asked Judge Burns what he thought about it.

Judge Burna =zaid the questilon he had was whether there was an evil’
in the State of Oregon that is golng to be stamped cut with this sort
of statute,

Mr. Wallingford replied that presently, Oregon has ne problem.
In researching this area, he said, he found that Oregon has some of the
must stringent laws in the United States and perhaps this is the reason
why there ia no problem.

Judge Burns' opinion was that there was no severe problem or even
an identifiable one. His concern was with passing a statute that sounded
good and then finding that it covers conduct which was herstofore not
criminal, thus making work for the D.A.'s, the courts and the prisons.

Mr. Paillette asked 1f anyone wanted to make a mericen te amend
this section or adopt 1t or reject it.

Mr. {handler then moved to adopt secticon 8 as writien.
After more discussdion, Judge Burns suggested thar since there were

gnly twoe subcommittee mewbers present, It might be well to go along and
let them discuss it larer. This was agreeable with the other members.
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Section 9. Defrauding secured creditors.

Mr. Chandler asked sbout the term "secured creditor." He wondered
if a pergon had to be a recorded secured creditor in this case.

Mr. Wallingford thought he would have to have filed a finanecial
statement under the Uniform Commercial Code.

Mr. Paillette read the definition of "security Interest" from the
Uniform Commercial Code which defined it as "an inceresr in persconal
property or fixtures which secures payment or perfotmance of am obli-
gation...." Tt was pointed out that it did not say anything about
whether or not the gecurity Interest needed to be recorded.

Mr. Wallingford then clarified this for the subcommittee by saying
that the definition is not limited to the interest being recogvded, bur
that rhe recording statutes apply when a person wants to protect his
security interest. BSome states have much broader statutes, he explained,
making it a crime te deal with property subject to securlty interest
for any teason, without a need to show an intent to hinder enforcement
of that interest. For example, 1if you bought a refrigerator which was
secured, then needed money and snld it to your neighbor, that would be
a erime. But in this section you would have to have the incent to
hinder enforcement of that interest, so that if you kept your payments
ap, it would not make any difference what you did with the refrigerater.

Judge Burns asked if this section did not crsate a much broader
scope of criminal behawior than present Oregon law and was told by Mr.
Wallingford thar it did.

Mr. Wallingford noted that other than the guestieon of larceny by
bailee, the only other statute in point is ORS 29.520 which provides
for a civil arrest in an actiom to recover the possession of perszomal
property when it is being concealed, removed or disposed of with intent
te deprive the ecreditor of the bhenefit therenof,

Mr. Paillette noted that Michigan commentary points out that the
gravamen of the crime is Interference with enforecement of a lien and
not the deprivation of the property. The MPC draftsmen felt that there
was need for some penal law in this area but they thought mwany of the
laws went too far by providing felony penaltiea for acts such as re-
moving encumbered property from the county or selling the property with-
cut ceonsent of the secured creditor.
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Mr. Chandler cited a case he had heard of where a person bought a
local furniture =tore. He paid cash for most of his goods for the first
three or four months, then ordered much more which he charged. One
merning he waa gone, along witrh all the goods., He was last heard from
in some small Califormia town where he was operating the same way. Mr.
Chandler thought those peeple who furnished his goods would have an
interest In him until ke paid rhem.

Mr, Wallingferd agreed and noted thar this starute iz aimed more
at that sort of business frawmd than it iz at the private consumer sit-
uvation.-

Mr. Spauwlding noted that this section would alse apply to the person
who bounght all the goods from the furnicure dealer, if he had bought
them wirth inctent rto hinder the entorcement of the security Interest.

Mr, Paillette pointed cut that section 9 was a fairiy common Cype
of statute, not only In recent revisions, bur in most states.

Mr. Wallingford agreed that it was and reminded thar as the MPC
polnted out, some states have more severe statutes than this one and
provide felony penalties without having to show an intent te hinder en-
torcement. There are zituatriong where a person might remove property
subject to security intersst from the coumty In vieciacion of the contract
and =2ell it before it is paid for, not negcegsarily with the intent to
hinder enforcement of it but just becaunse he wanted to sell 1t. In this
case, the seller prebably figures he can continue making the payments
on it but something might come up which would make that impossible. Of
course, the creditor would have no securlity then, unless he had taken
other security. Under the grading this would be a misdemanor.

Mr. Spanlding felt that this section attacks the problem vefy well.
~ Mr. Wallingford pointed out that this statute is part and parcel of
the two thar follow. This one applies to judgment creditors, the next

one to ynserured ereditors and the third, to frauwd and Insolvency.

Mr. Paillette nored that the reguirement of 'to hinder enforcement"
limits the scope considerably.

Mr. Wallingford added thar this statute is very eleose to QRS 29,250
which provides for ecivil arrest for the same situatien.

Mr. Chandler asked how oine would go about making a edvil arrest.
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Judge Burns explained how a civil arrest would be handled, but added
that 1t was hardly ever used because it was s0 complicated. There is a
Form of it in the judgment credlitor proceedings, he sald, where a judg-
ment creditor is cited in to give testimony concemning his assets. If
he does notb show up, you then getk an osrder telling him o come In ox be
held in econtempt. If he fails ko show up then, you get a warrant charging
contempt. In this ecase, he added, you are using the coexcive power of
the court to enforce payment of a bBill.

Mr. Spaulding disagreed. He said you were only making him come in
te answer questicns. He is nob being arrested for failing to pay his
bill. OF courze, he admitted, the reason behind this is to make him
pay the bill.

Judge Burms stated thact essentially, if a person is getting ready
to defraud his creditors, with certzin typas of judgments, he could be
gsubject te a clvil arrest.

Mr. Spaulding wondered if this attacked the same conduct as larceny
by bailee.

Mr. Wallingford sald the intent reguirement was different.

Judge Bumns stated that larceny by ballee would be intent not to
honer the bailee agreement.

Mr. Spaulding added that it would be intending net to keep the agree-
ment accerding to the nature of his trusec.

Judpe Burns thought that in so doing, he would undoubtedly be found
ta hawve the intent to hinder enforcement of the security interest. He
asked Mr. Paillette if the fravd section retained any of this area, so
that the lareceny statute was still Ineloded.

Mr, Paillette replied that larcemy by bailee (165.010) would be
covered by theft by deception. However, he was not sure it would cover
the intent to hinder enforcement without the "taking" element.

Judge Burns wondered what would happen if he were to drive a mort-
gaged car to Washington, an act which traditlcnally has been a crime.
This would be a viclation of section 9, he thought, He would be re-
moving mortgaged property from the state. Suppose he then miszed the
next three payments. That would certainly ensure getting the cage to
the jury because of the intent to hinder enforcement of the gecurity
interest, he felt.
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Mr. Paillecte noted that under embezzlement by bailee, the Intent
is explained by the words, "one who embezzles or wrongfully converts
to his own use...with inrtent to convert te his own use...or injores,
destroys, sells, gives away, or removes from the county where gituated
+««oWhen obrtained withoot the written conseat of the bailor...or fails,
nezlects, or refuses to deliver, keep, or accomnt for, according to the
nature of his trust." '

Mr. Spaulding said the thing that bothered him was that under that
definition a person would be gullity if he just removed che car from the
county where it was mortgaged, regardless of hi=z intent.

Judge Burns observed that it would be pretty hard to find a com-
bination of circumstances where you ¢could prove the Intent to hinder
the enforcement of security interest and mot alse prove the breoader
intent az described in this traditional statute. He said that if a
person took a car to Washington and did not make the next three payments,
you sti1l]l would have a jury guestion of whether or not he intended to
convert it to his own use. Otherwise why would he have taken the car
out of the state and why would he have neglected to wmake the regular
" payments om ik,

Mr. Paillette explained that under the Theft Draft, this would
not necessarily be theft by deception, but simply theft. Tmder the
definitiona of "appropriate property of another" this would amount to
an mlawful appropriation of property, he said.

Mr. Wallingford asked if the term "owner" was uszed in the theft
atatute.

Mr. Paillette indicated that it was. "Owmer of property taken,
ohtained or wirhheld, or owner means any person who has the right to
possession thereef superieor to that of the taker, obtainmer or with-
holder" waa the lanpuage used.

Mr. Wallingford poeinted to that as one of the problems under the
definition of "owner." A debter cannot commlt theft against his creditor
by disposing of property subject to a security interest, since the
creditor’s right to possession iz not superier to that of the debter.

Mr. Paillette thought that was a good point. He added that imder
subsection (3) of section 7 it says "in the absence of a specific apree-
ment to the contrary a person in lawful possesslon of property shall be
deemed to have a right of posszeszion superior to that of the person
having only a security intereat in the property even 1f legal tirle teo
the property lies with the holder of the security interest pursuant ko
the conditional sale contract or other security apgreement.”
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Mr, Wallingford zaid that was the reason he felt rhat a debtor
cannet commit cheft against his creditor.

Mr. Paillette recalled that when this had been discussed in this
subcommirtes at the time it was adopred, the feeling wzs that most of
these agreements would be covered by a specific agreement to the con-
trary in the conditional sale contract.

r. Wallingford noted that California has a statute which provides
a erinminal penalty for a debtor who disposes of his own unencunmbered
property with intent to defrauwd, delay or hinder his creditors. The
subcommltres agreed thils stature was much too broad co be considered
here,

Mr. Pailletre mentioned thar while he was in Michlgan for the
Code Hevision Seminar, one of the discussionsz had been that zince not
cnly the states, but the federal gevernment now have projects to tevise
thelr criminal statutes, and particnlarly aince they are all drawing
on similar common sources such as the MPC, ir is desirable to get as
mych miformity as pessible. It was suggested, he comtinuwed, rhat a
section be examined, adopted if it appears to be desirable, otherwise
rejected. In other words, he explained, 1f there is no good reasom to
reject it, it is probably desirable to include {g.

Judge Burnz noted that one of rhe problems with coda revision which
ends up being code expansion is that you force a further arcifieial pro—
cess inte police and distriet attormey activity. In other words, sciecons
must make the decision of where to place the police and where to put the
prosecutors; which crimes to prosecute and which ones not to prozecute.
One of the eavils of the system, he thoupht, was the fact that distinetion
is drawm by law enforeement officers instead of by the legisliature. He
thought this was a sound policy reason to be careful in adding sections
just to be adding sections. He felt it did not do any good to 1nelude
new statutes if the district attorney was going to ignore them in a
majority of the cases.

Mr. Chandler's opinion was that the state does have responsibility
whether the diatriet attorney wants to prosecute or not and he thought
the state has a real stake in maintaining the validity of rhe ordinary
rommercial preocess, i.e., the sale, the mortgage, the granting of credir,
the use of the check as a means of transferring money and the credit
card-

Judge Burns wondered, however, if you safeguard ot enhance that state
by passing laws that are promptly ignored by district attorneys.
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HMr. Spauiding voiced the cpinion that while the distriet attorneys
did not particnlarly like these statutes, they were not entirely ignored.
He added that he chought it was legally and morally wrong for a person who
has given a2 security interest by agreeing to use that property entrusted
to his care for certain thiungs and under certain conditions to viclare :
those agreements with intent to destroy that security interest. He '
thought that this should be criminal conduct.

Judge Burns questioned though what would happen when a district
attorney has all hiz deputies busy with armed robberies, burglaries and
other such so-called major offenses and when the police captain has mosr
of his manpower engaged in similar cases. What, he wondered, is the point
of having a statute like this if it is not going to be enforced.

Mr. Chandler said that it seemed to him that this parklcular statute
would net involve a great burden on district attorneys and police officers.

Mr. Palllette observed that the subcommittes fzced a problem much as
it had with the bad check section. He supposed the criminal code could
mimimize to some extent the differences of counties. He was sure that it
could not be eliminated completaly because there will always be some
district attormmeys who will work beatter cn certain types of crimes. Nop-
support is a good example. There is a wide variety of enforcement from
county to cownty in this state, It is clearly a felooy but some district
attorneys do not want to bother with it and yet sowe make it one of their
major projects. So, he concluded, he did not think we should take a
Fosition that we will not pass a statute because we do not think the
districr artorneys will enferce it.

Mr. Spaulding moved that section 9 be adopted and the motion carrled
without opposition.

Section 10. Befrauding judement creditors.

Hr. Walliagford pointed out thar this sectlon concerned the same type
¢f comduct as sectlon ¢ except that it referred to judgment creditors and
was new to Oregon law.

Mr. 5paulding said it seemed to him that the judgment ecrediter has
suffielent civil remedies to protect himself if he will use them, He
did not think that where the debtor has not given a security interest
in property, his conducr should be criminal.

Mr. Chandler asked if it wasz not presently a crime in Oregon to
defraud a judgment creditor.
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Mr. Spaulding said it was sometlmes hard to know whether a financial
Insriturion was solvent. He recalled a civil case in 1932 where a school
district had depogited sewveral thousand dollars in a bank in Independence.
The next day that bank, aleong with nearly every bank In Oregon, closed
its doore. It was Impossible to prove whether the bank wag a2t the time of -
deposit, insclvent, or if the events of that ndght and the next day re-
sulted in des insolvency. '

Mr. Spanlding wonderad wherz the definition of "insolvent™ came from
and Mr. Wallingford raplied that it came from the Oregon Banking Code.

Mr. Chandler moved that section 11 be approved and the metion cartied
unanimously.

Section 12. Frawd in dinsolwvency.

Mr. Walilingford explained that this statute protects the unsecured
creditor.

Mr. Chandler agked if this was not the federal crime relating to
bankruptey and Mr. Spaulding agreed that it was.

Judge Burns wondered if this would involve a pre-empticom problem.

Mr. Wallingford said that 18 USC 152 makes it a crime to frawdulently
dispose of unsecured assets dn anticlpation of z federal bankruptey pro-
ceedings.

Mr. Spaulding thought it would cover other things besides a federal
bankruptey.

Judge Burns asked if there would not be a pre-emption problem with
subsection (1) which says "destroys, removes, conceals, encumbers, trans—
fers, conveys...."

Mr. Wallingford really did not kmow, he saild. Apparently Michigan
and New York felt chere was ne problem because their commentary did not
fouch en that.

It was determined that neither New York, Michigan, nor the MPC had
any commentary on this problem of pre-emption. New York indicated that
they formerly had a penal law provision on this subject. It said, "the
former law in Wew York was derived from the sarly revised statutes and
has remained essentially unchanged for over 100 years."

Mr. Chandler wondered if this section wonld apply to those persons
ander the State Wage Earners Plan. It was agreed that it would.

Mr, Wallingford noted that this draft would not only cover the debtor;
it would also cover a third party under subsection (2) which says, "obtains
any substantial part of or interest in the debtor’s estate.'
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Mr. Spaulding answered that it 1s not now a crime, for dnstance,
to rransfer your property to your mother—in-law 1f a judgmenc is to be
instituted against you. It can be shown to the jury at the trial chat
you did cover up, however, and a creditor would have a right of action
to sue to satlefy the tranafer.

Judge Burns asked if it could not also become a federsl crime in
the case of bankruptcy.

Mr. Spaulding thought that it could be but that it would reguire-
gome Infent with reference to the bankruptcy.

Mr. Wallingford nored chat umder present eivil remedies (ORS 95.070)
every transfer wtih intent to evade judgment is declared woid. Tmder
ORS Chapter 23, there 1z a procedure to bring the evader before the court,
examine him and issue a restraining order to tie up his property. If
he does not cooperate, there is a provision for eciwil arresat.

Judge Burns wondered 1f this section would affect an insurance policy
and if such 2 policy would be considered "property.”

Mr. Paillette read the definition of "propercy" from the Theft Draft
as meaning "“any article, substance or thing of value ineluding but not
limited to, money, tangible and intangible persemal property, real prop-
erty, choses in action, evidence of debt or a comtract.,"

Mr, Wallingford thouwght that the cash Iinterest In a 1life insurance
policy would he property.

There followed a disecussion on the difference between a secured
creditor and a judgment creditor and alsc whether they both should have
the same benefits under the statutes.

Mr. Chandler had a guestion zbout whether county houndaries should
he material! as noted in subsection (1). '

Mr. Wallingford explained that che reason "eounty" 1s specified
here iz because it takesz the county sheriff to levy an exeecution. It
is not necessarily the county in which the judgment is handed down, but
it 45 directed to the county in which the property iz locarted.

- Mr. Chandler moved that section 10 be approved. The motion carried
with Mr. Spaulding voting no.

Section 11. Receiving deposits In a failine finaneial inaritution.

Mr. Wallingford poinred out that "filnancial inztirution"” is defined
in sectien 1.
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Mr., Chandler took this to mean that if he bought something with the
intent to defraud Mr. Spaulding, he would be as guilty as the one who
sold it.

Mr. Spaulding cited a hypothetical situarion where he has suppesedly
been kind to a fellow who is now in bad shape financially. The man shows
his appreclation by telling Mr. Spaulding that he iz going to have to go
into bankruptcy, but since he does mot want to hurt his friend, he will
pay him %¢ on the dollar and then take bankruptey.

Judge Burns noted that this was presently a voidable preference.

Mr. Spaulding apgreed, bubt it is not now a crime, he said, rto receive
thart payment. This section would make it a crime.

Mr. Wallingford did not think there would be an intent te defraud
in a2 rase like that 2o leng as the c¢reditor had a right to the money,

Judge Burns reminded that you would know he was thereby defrauding
rthe orher creditors and wondared if that would not be intent to defraud.
He pointed onk that I1f another c¢reditor would gec 100¢ on rhe dellar while
he (Judge Burns) would get only 50¢, the other ecreditor would be trying
to defraud him. 1t weunld be a jury question,he thought.

Mr. Chandier noted that you would have to assume rhat the peraen who
got paid knew that it would have acme effect on the other creditnrs
which in this case would be so.

Mr. Wallingford replied that this type of conduct is fairly common
in cases of bankruptecy. He did not know, however, that taking what is
rightfully yours would involve any element of fraud.

Mr. Spaulding pointed out that it was an agreement to defraud the
cther guy.

My. Chandler thought ik would be pretty hard to prove that the person
taking the payment had an intent to defraud the other creditors.

Judge Burns disagreed. He thought it would certalnly get to the jury.

Mr. Spaulding cited anether case of vhere a person poes into a law
office and the lawyer makes him pay a subatantial fee in advance, ¥nowing
that he is going to go into bankrupkcy.

Judge Burnz questioned whether or not this is the kind of conduet
we want to get at under the criminal eode. Why not leave it up to the
bankruptey courts, he asked. What iz wrong with leaving it as a ciwvil
remedy?
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Mr. Paillette referred to the commentary which quoted che Commercial
Law Journal (1966). "There is a current demand for broad pemal legislation
in the field of business and commercial bankruptey frauds. The newest
and Fastest growing business is the 'planned bankruptcy.' In essence,
the planned bankruptey is a merchandising swindle based on the abuse of
credit, either legitimately or fraudulently established." He pointed out
that this statute was not aimed so mnch at the Individual — although it would
cover such conduet —— as the big-time operators.

Mr. Chandler moved to approve section 12, The motlon carried unani-
mougly.

Section 13. Misapplication of entrusted proparty.

Mr. Chandler voiced the opiniom that subseetion (3) which Includes
rhe languape "administrative and judicial rules” was gquite broad.

Judge Burns asked how the State Sanitary Authority would be affected
k¥ thlis section.

Mr. Chandler did not see how it would apply umder "mlsapplicatien of
entrusted property."

¥r. Wallingford explainad that this sectien is intended to reach
intentional recklessness in the handling of certain kinds of property
by those acting in a fiduciary capacity which would inelude trustees,
admlnistrators, executors, and attornsys at law.

Judge Burns asked what type of activity would be affected by this
statute. Suppose, he said, that he was the guardian of an estate and
had in his possession real property, stocks and bonds. What type of
action would Be criminal uwnder this section.

Mr, Wallingford replied that it could involve using the funds as
an investment in a relative's scheme to make momey. Suppose the plan
was quite obvlously a poor one, whereupon the relative lost his shirt or
squandered the money, he said.

Mr. Spaulding pointed out that there were laws and rules about what
a trustee or guardian could iavest in. If such a person made a sub-
stantial inmvestment in which substamntial risk of lesz was involved, he
would be gullty wnder this secticm.

Judge Burns asked what would happen if, for jinstance, he was a
skipper of a ship ocwned by soweone else and worked out of Warrenton.
Suppose he went out over the bar in violation of the Coast Guard
regulacions. Would that be a crime, he asked, and should it be. It
would be a misapplication of entrusted preperty, in viclatien of ad-
ministrative Tules, andit would certainly involve a substantlal risk
of loss.

Mr. Chandler thought so, if it was dome without the permission of
the owner.
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Mr. Wallingford noted that wnder our definition of "fiduclary",
he would not be acting as a fidueiary,

Mr. Paillette pointed out that uwnder our present atatutes, ithe
conversion of trust property requires an intent to defraud.

Mr .Chandler noted that although this section does not zay that
specifically, it does say that this requires knowledge that the mis-
applicarion 1z unlawful or that it involves substantizl risk, whether
fraud is intended or not. He said he did not see how you could have
intent to defraud in this section 1f what you are trying to cover is
the situation where there is a"substantial risk of leoss or detriment.”

Mr, Spaulding indicated his agreement and norted that what we are
talking about here is "recklessness." '

Mr. Chandler was of the cpinion that this section is actually making
a4 criminal sanction for bad judgment.

Mr. Paillette sald that it seemed to him rthat with public officers,
there is a good publiec poliey argument for holding them to eriminal
sanctions for reckless uze of the property entrusted to them. He did
not know, however, whether we should get intc the area of private trusts
and guatrdianships where there is no crimimal intent.

Judge Burns referrad to what he called “che broad definition of mis—
application here." He mentioned the fact that the State Ireasurer can do
cercain things with the wonie=s of the State of Oregon. If he gets out
of line with thosze mopies, he would get inco trounble. But, he said, he
does not have a plece of real property and the types of property that
guardians normally have and deal with. If they intentionally do some-
thing that constitutes a violation of some administrative regulation,
this makes It 2 erime, even though it does nmor in Faet Invelve actual
lass, so long as it involves a substantial risk of less, or so long as
the misapplication iIs intended. He said he supposed there was a good
reason for some of this language but he felt that this could involve
some not-too-unusual- transdactions that would not uormally be thought of
as being criminal,

Mr. Chandler observed that thers are a1l kinds of peopla — trustees,
guardians, executors, adminlstrators and receivers —— some of whom are
going Ee act poorly out of Intent to defraud and some of whom are simply
going to act out of poar judgment. He aaid he agrees that it 1s tough to
say we 2re going to penalize a man for exercising bad judgment, but at the
same time, he would hate to deny protectlon to those who suffer the actual
loss because of another's bad judgment.
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Mr. Pailette reminded the subecommittee that zection 6 of the Briberw

Arriele which covers official misconduct was intended to cover this kind
of recklessness with public funds.

Mr. Wallingford agreed, but added that it would have a more severs
penalty.

Mr. Pazillette pointed cut that there ate other statutes now such
as unlawful use of finda by the State Treasurer making proefit cut of
public funds, dispesal by treasurer of money In his custedy, making profit
out of woney in hands of port commissioner or im hands of school clerk,
all of which do not require an intent to defraud.

Mr. Wallingford referred to ORS 162.630 which says that "all public
officers...having and holding in their possession or custedy public funds
or woney In trust for any person by wirtue of their office...shall, as
soon as practicable pay the same to the county treasurer...." Failure
to comply with this section i3 a feleny punishable upon cenvietion by
20 vears or $50,000 fine, he said.

Mr. Paillette cauticned the subcommitte to leave ne laopholes in the
law, particularly with reapect to public servants. If this sectlon is
not approved in the other subcommiktee, a provision should be included
in this draft. The guegtion remalns, however, whether or net we want
to reach non-public filduciaries who engage in reckless conduct with funds
or property entrusced to thelr care by making that conduct criminal.

Mr. Chandler was of the opinion that recklessness was something more
thanr just bad judgment.

Mr. Spaulding pointed out that the statute does not use the word,
"reckless." '

Mr. Chandler thought that "substantial risk of loss or detriment
to the owner or beneficiary™ would certainly mean reckless conduct. He
added that if we are going to set up these relationships,.such as truacees,
guardianships, executors, ete., and make the stare responsible for the

proper executlon of them, then reckless conduet in their hands mugt net
be tolerated.

Mr. Spaulding said he suppesed the largest percentage of guardian-
ships were shall amounts held in trust for children. There might be a
caze, he said, where the mother would make an investment whiech resulted
in a subsatantial loas. If, for Instance, she was only trying to increase
the amount of money in trust for her child in order to send him to college,
should she be prosectued?
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Mr. Paillerte's opinion was that with respect to the culpability
element, if this section ia to be retained, it should be made conjunctive,
i.e., it should require knowledge that the act is unlawful and that it
also involves a substantial risk of loss. He thought both elements should
be required rather than either, or and felt that this was the Intent of
the MPC as well. That way, he noted, if you get inte these other regula-—
tions, then the burden would be op the state to prove knowledge that the
misapplication waz done "knowingly" in violation of the law. The Michigan
comuentary indicated that the state would have to prove both elements by
stating:"The culpabilicy element requires {a} knowledge that the actor
iz misapplyimng, i.e., acting contrary te legal rules governing the care
of the property in question and (b) knowledge that what is dome with or
toc the property involves subatantial risk of leoss or detriment to the
actual owner or beneficiary."

Section 13 was amended by changing "or" to "and” in the third Iine
and & moticn was made to approve the section as amended. The motion

carrled.

Section l4. Issuving 2 false finanedial statement.

Mr. Paillette reported that we now have statutes similar to this
in Chapter 165, but thought they would be repealed by this section.
¥Mr. Chandler wondered if subsection (2} covers the situwation where one
is required by the bank to furnish an annual statement of his finaneial
condition, and he just drops them a statement saying there has been no
matarial change in the past 12 months.

Mr. Wallingford pointed out that most of these financial state-
ments are furnished by auditors, bookkeepers and CPA's who affirm
one's financial cendition kmowing it to be false. He assumed that it
would reach them as well as the surety situation, he said.

Mr. Chandler moved that section 14 be approved. The motion carried.

Section 15. Obtaining execution of documents by deception.

Mr. Wallingford pointed out that onme of the purpsses of this statute
is to cover certain types of documents which might have some pecuniary
significance but are not within the definition of "pzroperty” in the Theft
Article. He reported that there are numerous siatutes covering this type
of operation with penalties ranging from 10 days to 30 years. He explained
that "benefit" was defined in the Bribery Article as follows: "Benefit
means any gain or advantage to the benefieiary or te a third person pur-
suant to the desire or congent of the bemeficiary." He suggested that that
definition be added to subsection (2}).
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Mr. Palllette reported that section 8 of the Forgery and Belated
Offenses Artiele would colncide to a certain extent with this section.
It refers to fraudulently obtaining a signature and provides thatr,"A
person commlts the crime of fraudulently obtaining a signature 1f wirh
intent to defraud or injure another or to aecquire a substantial benefit
for himself or another he obtains the signature of a person to a written

instrument by means of any m15r&pr&s&ntation of fact which he knows to
be falge."

. Judge Burns suggested that there might be zome overlapping here by
the language "by deception obtains the execution."

Mr. Wallingford chought there would be. He referred to the summary
on this section which mentions "execution of releases, wills, leases,
trust agreements, licenses, and electiom certificates."

Judge Burns wondered if this would apply te Insurance adjusters,

Mr. Paillette recalled that section 8 of the Forgery Article was
digeussed at come length by this subcommittes with respeet co insurance
adjusters.

Mr. Spaulding said he did not understand cthe use of the word, "pur-
porting" in subsection (1). He wondered how that would apply.

Mr. Chandler ncoted that what we are gaying here is that if a persom
cbtains the execution of a document whish he beliewes at the time to be

good, but which later turns out to be worthless for some reasen, he would
be guilty umder this section.

Judge Burns suggested that the subcommittee might like to take
another loeok at this section in light of the related section in the
Forgery Articla.

Mr. Chandler's opinion was that the related section in the Forgery
Articile was referring to the crime of cbtaining property by forgery whereas

this =zection was attempting to cover odde and ends such as making false
statements to obtain a fisghing license.

Mr. Wallingford apreed that thils was one of the main differences in
the two sections. Some of these instruments do not require anyone's
signature, he added.

Mr. Spaulding moved to approve section 15 with the additien of a
benefit definition in subsection {2). The wmotion carried.
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Mr. Paillette reported on correspondence he had received via Senator
Burns from George Van Hoomissen regarding pyramid sale of distributorships.
The correspondence referred to a letter from 2 man in Nevada to the ity
Attorney of Portland who sent it to Mayor Schrunk, who then referred it to
Mr., Van Hoomissen's office. The purpose of the correspondence was to
promete legislation which would prohibit the selling of distributorships
in an endless chain scheme. Those who purchase such discributerships pay
a considerable portion of their Investment for the chance to participate
in thie acheme. Should they enlist others in the scheme, they will thep
be rewarded financially. '

Mr. Paillette agked if the subcommittes falt there should be =
criminal statute similar to Califermia’s which states: "Every petson
who contrdves, prepares, sets up, proposes or operates any endless
chain ie guilty of 2 misdemeznor. As used in this section 'an endless
chain' means any scheme for the disposal or distribution of property
whereby a participant pays a valuable congideration for the chance to
receive compensatlon for introducing one or wore additional persons in
the participation in this scheme or for the chance to receive compenea-
rion when a pergon introduced by the participant introduces a nmew par—
ticipant. ‘'Compensation’ as upsed in this section does not mean or include
payment based upoen sales made to persons who are not participants in the
scheme and who are not purchaging in ardet to participate in the
scheme,"

The Portland City Attorney indicated that Fortland has a section
(Article 16-1121 of the Portland Police Code) which deals with chain
lerters but that they have nothing dealing with this kind of situation.

Mr. Chandler sugpgested that Mr. Paillette write teo California to
find out what results they have had with their statute before drafting
anything on the subject.

The meeting adjéurned at 3:15 p.m.

Respectfully submitted,

Connie Wood
Criminal Law Revision Commission



