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OREGON CRIMINAL LAW REVISION GOMMISSION

Subcommittee Ho. 1
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Minutes

Hembers Present: Senator John D. Burns, Chairman
Mr. Bobert Chandler
Representative Edward W. Elder
Mr. Bruce Spaulding

Alse Present: Professor Courtney Arthur, Reporter, Goliege of Law,
Hillamette University
Mr. Domald L. Paillette, Project Director
Hisgs Jeannie Lavorato, Resesarch Counsel

The meeting was called to ovder by Chairman John D. Burns at 9:45 a.m. in Room 309
Capitel Puilding, Salem.

Mirutes of Meeting of November 15, 1968

There being no objection, Chairman Burns declared that the minutes of the meating
1of November 15, 1968, were approved as submitted.

New Subject Matter teo be Considered by Subcommittes Neo. 1

Mr. Paillette reported that in accordance with the decision made at the previous
meeting of Subcommittee No. 1, he had discussed with Senater Yturri, Chairman of cthe
Commission, the desirability of this subcommittee undertaking revision of the Preliminary
Provisions and General Primciples of Lisbility. Senator Yturri had indicated his '
approval of this procedurs and Professov Arthur had accordingly prepared the draft to
br considered at today!s meeting.

Hr. Paillette explained that Subcommittes No. 3 had previcusly approved Professor
Arthur's drafts on Classes of Crimes and on Purposea and Principles of Constyructicon,
both of which were a portion of the Article on Preliminary Provisions. These drafts had
now been transferred to the Subcommittee No. 1 notebooks and were thus available to
the committee for reference.

Chairman Burns then welcomed Professor Arthur to thé meeting and expressed

gratitude on behalf of himself and the other committee members for the work he had
accomplished for the Commission.

PRELIMINARY: General Principles of Liability -- Culpability:

Ereliminary Draft He. l; December 1968

Professor Arthur explained that the draft to be consldered at today's meeting
" had to do with the mentzl elements of crime and the manner in which blamsworthiness
in erime was to be-described. If the draft were adopted, he gaid, it would net
necessarily change the law in Oregon. 4s-drawn, the draft would set up four mental
elementa and any erime could be coupled wirh one or more of those mental slements.



Page 2

Criminal Law Revision Commission
Subcommifroe H{o. 1

Minutes, Decembar 1&, 1968

Professor Arthur said he would iike to make a strong argument for adopting the Model
Penal Code appreoach employed in this draft for the reason that New York had adopted it
25 had Michigan and Illincis, and California was in the procesa of doing sc. It would
be helpful, he said, to have the same general appreach as the largest states in the
country to insurs a reservoir of court decisions to follow as precedent as well as to
maintain uniformity.

One thing that did not appear in the draft before the compiittee, Professor arthur
commented, but which was important te bear in mind was the Model Penal Code definition
of "element of an offense” as it appeared in section 1.13 {9). These elements wers:
(1) conduct; (2) attendant circumstances: or (3) result of conduct,

Profesaor Arthur remarked that the Model Penal Gode, California, New York,
Michigan and Illincis codes said that a person was not liable for z crime unless he
was blameworthy. Oriminal offenses were possible, he said, where ne blameworthiness
exlsted but, generally apesking, In Instances where society needed a regulation pro-
scribing a certain conduct, if the persom were not blameworthy, the penalty should be

a2 modest one. Therefore, the draft was based on the assumption that the penal code
wag dealing with serious crimes.

The drait, he explained, contained four culpable mental states: intentionally,
knowingly, recklessly and criminal negligence. Each of these mental states was in
turn applicable to the three material elements of the crime set forth in the Model
Penal Code definition of "element of an offense;” i.e., conduct, attendant c¢ircumstances
or result of conduct.

Mr. Chandler commented that the Commission had tentatively approved az number of
proposed statutes and he was not certain that each of those crimes contained one or
more of the four mental setates which this draft set up as a test of whether a crime
had been committed. Chairman Burns indicated he had the same thought and noted
section 1 implied that every specific atatute would have to embody within its own
definition the fact that a person was "not guilty of a crime unless he acts intenticnally,
knowingly, recklessly or with criminal negligence, as the law may require." Professor
Arthur agreed that adoptlon of the draft under cousideration would reguire reviewing
every crime which had been acted upon thus far to insure that each crime was drawn to
conform te the definitionas of the culpable mental states.

Hr. Chandler inquired if it would be possible to include a general statsment in
the code that one of the four mental states was to he applied to each crime rather than
going back inte the individual statutes and was told by Professor srthur thar the
draft wonld take care of a general statement for certain situations. If a criminal
statute did not say which mental state was requited, this draft provided that a person
could be proved guilty of that crime if he committed the get recklesaly, knowingly
or intentionally but not negligentliy. If he were to be gullty on the baszis of
criminal negligence, the statute must .specifically sc provide.

Representative Elder inquived if a distinction existed between a person who knew
he was by his aect violating the law and one who did not recognize his act ag a viclation
of law. Professor Arthur called attention to section 3 {3) of the draft which stated
that if 2 defendant did not know what the law was, this was not a defense and did not
relieve him of 1iability for his act.
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Mr. Paillette expressed the view that the committee should not be too disturbed
about reviewing the drafts rhe Commission had approved. When the statutes were drawn,
the sybcommitteee had discussed the mens rea elements of the crime and used language,
such as "recklessly,” which had not vet been defined but which they anticipated would
be defined as in the Model Fenal Code. In most of the drafts, he said, the mens rea
element was implicit in the definition of the crime. Many of the present QRS statutes
did not specifically say "intentionally," for example, but it was implicit in the
statute that the c¢crime did not refer to a negligent crime of conduct but was talking
ahout intentional conduct on the part of the actor.

Chairman Burns noted that Oregon courts had built up & body of case law which was
known as "specific intent erimes" under which the judge would tell the jury that the

defendant ecould not be found guilty unless the state had proved specific intent. He
agked if thia draft would abrogate that body of law, Professor Arthur replied that
present statutes nowhere defined "specific intent! but the. court decisions had defined
the term. This draft would place specific intent in the statute ip language that was
readily understandable to a Jury,

Mr. Chandier pointed out that pressot shatutes defined seven mens rea elements
and asked Professor Arthur if it was his belief that "intenticnally,® Aknowinglyh
and "recklezsly" would cover those asvet slements. Professor Arthur roplied affirmatively.
Hr. Paillette pointed out that the draft was not inteading to say that the defined !
]terms could he nsed interchangeably and Professor Arthur concurred,

Chairman Burns asked 3§ "ractically" as used in section 2(2) was 2 word of
art and Mr, Spaulding replied that he did not thiok so. In reply to a suggestion
that "likely" be substituted For "practically," Mr. Chandler commented that Ypraotically?
drew a finer distinction than Mikely.h

Professor Arthur read section 2 (3) and Mr. Spaulding inquired if the phrase
"constitutes a gross deviation from the standard of care that a reasonable person
would exercise in the situation" referred to gross nepligence. Professor Arthur
roplied that it did not and noted that subsection {3) applied the community standard
of judgment to sach particular situation and each case then became a Jury guestion,
He called attention to the alternative draft of seetlon 2 (3) oo page 6 of the drart
which made provision for a person who created a substantlial risk but was unaware of
that risk by reason of voluntary intoxieation. He also pointed out that State v.
Hodgdon, 2Lk Orzl9, adopted Mr, Justies O'Connellls conclusion in Williamgon v. McKeana,
223 Or 366, that gross negligence was identicsl with recklessness, so the conrt
at pregent was saying that to be guilty of negligent homicide because a peEracn wWas
grossly negligent, he had to he reckless. (Hobe: Bes eccrmentary on page L of draft. )
Professor Arthur said he thought the Oregon Supreme Court in saying a person had to
be reckless to ba guilty of a erims requiring gross negligence, was saying that he
did not have to realize the risk, but his conduct was unjustifiable under circumstances
where the aormal person would have realized the risk. Thas court, he said, was setting
up an ebjective standard, and the draft would let tha jury decide how big that risk was.

Chairmen Burns noted that section 2 (3) adopted the Model Panal Code appreach
of making recklessness a subjective awareness and rejected the Orepon Supreme Court
eonstruction of an cbjective standard. The objective standard was then inserted ip
stbsection (1) of seetion 2 and presumsbly made adherence to the standard a leszer
degree of erime.
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Chairman Burns read the proposed statute on Unauthorized Use of a Motor Vehicle
which had best approved by the Commission and asked if it would be hecessary te insert
a culpable mental state in that statute if this draft Were adopted. Professor Arthur
replied that the statute should be reviewed, but as it was now written, one of the three
mental elements of intentionally, knowingly or recklessly would be required to prove
guilt. Urless the Commission specifically wished to include only cne of those ¢lements,
an amendment would be unpecessary. If ths Commission wanted ohe of the mental states
of the crime to be eriminal negligence, it would he necessary to include a statsment
to that effect. Under this draft, he explalned, iontent, knowledge or recklessrness
would be implicit in every erime and it was oply incwumbent upon the Cemmission to
make affirmative exceptions.

Preofessor Arthur suggested the committee discuss whether section 2 set fopth the
correct order of increasing blameworthiness by placing “"intentionally" first aod
descending to criminal negligence. Chairman Barns reptied that he thoupht this was
the correet order for most crimes but the ranking woutld not necessarily hold true
with respeet to negligent homicide. Profsssor Arthar agreed that negligent homicide
was a confusing area of the law. He traced some of the history of the presenot neglipent
homicide law and noted on the oge hand it was tough on the driver who killed someone
1ln an automobile aceident by limitiog him to a three year negligent hemicide sentence
and on the other hand was protecting him from a manslaughter santence,

i Mr. Spaulding commented that he was.on the Legislative Gommittes of the Distriet

" Attorneys' Associastion at the time the negiigent homicide statute was snacted, The
reason that Association requested the statute, he sald, was that distriet attoroeys
were not getting convictions under the manslaughter statute when automobiles were
involved in killings and they thought they could get convictions if the statute carried
a lesser penalty.

Ssetion 5. Culpable mental states: when inapplicable. Chairman Burns said he
could not think of an example which the subcemmittse had scted upan thus far whers 3
proposed law clearly indicated a purpose to digpense with any culpable mental state.
He said he was assuming that section 5 pertained to both misdemeanors and felonies
aud expressed doubt that a striet liability felony would be constitutional. Mr,
Paillette said he could not think of a specific instance in the proposed criminal
code of a striet liabllity erime. He did not, howsver, oppose inclusion of section
5 because the Commission might later coms upon an area where the section would be
needed,

Chairman Burns asked how section 5 would fit into a situation where a ity had
anacted a state statute in its entirely and what would happen if that statute were
repealed or amgnded when the new criminal ecode was enacted. BSince no one was able to
answer his inquiry, the Chairmap suggested that Miss Lavorato research the question
and preseat a brief on the subject at the next meeting of the subcommittes.

Alternate Section 2, subsection (3). {(Page 6 of draft}, Mr, Chandler expressed
approval of alternate subsection (3} because it Lok an affirmative stand an the
. ,question of recklessmess caused by intoxleation. Mr, Pailiette indicated that the sub-
.. section would not change existing Oregon law with respect to intoxication because
voluntary intoxieation was not presently a defeotse except as it went toward the ability
to form a specifie intent and Professor Arthur added that the proposed subsection would
bot be inconsistent with ORS 136.400.
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Chairman Burne was of the opircien that it would be praferable to reject alternate
subsection (3) and adept section 1 {3) as it appearsd on page 1 of the draft. The
Gommission coutd then inssrt at. another place in the code a general intoxication section
tc be applied to the entire criminal code. Mr, Paillette apprised the committee that
Subcommlttes No. 3 bhad decided not to ipcinde an Intoxication section in the Responsibility
draft on the assumption that the subject would be dealt with in the general provisions
but they wers of the opinion that a section on intoxication should be incinded in the
code. He called attention to Model Penal Cods section 2.08 which stated:

"{1) Except as provided in Subsection (L) of this Secticn, intoxication
of the actor iz aot a defense unless it negatives an clement of the cffense,

"(2) Then recklessness establishes an slement of the offense, if the actor,
due to self-induced intoxication, is unaware of a risk of which he would have
been aware had he been sober, such unawareness is immaterial,

"(3) Iatoxication does not, in itzelf, constitute mental disease within
the meaning of Section 4.01.

v(h) Intoxicabion which (2) is not self-induced or (b} is pathological
iz an affirmative defense if by reason of such intoxication the actor at the
time of his cooduct lacks subsbantial capacity either to appreciate its criminality
{wrongfulness) or to conform.his conduct to the requirements of law.

"(5) Defipitions. Tn this Section unless a differsnt meaning plainly is
requireds

{2) T"intoxication" means a disturbance of mental or physical vapacilics
resulting from the iotroduction of substances into the body;

(b} "self-induced intoxication" means intoxication caused by substances
which the actor knowingly introduces into his body, the tendency of which to
cause intoxication he knows or ought to koow, unless he iotroduces them
pursuant to medical advice or under such eircumstances as would afford a
defense to a charge of crime;

{¢} "pathological iptoxiecation® meana intoxication grossly excessive
i degree, given the amnunt of the intoxicant, to which the actor does not
know he is susceptible,n

The commitiee was in agreement that Professor Arthur should draft s separate
-ntoxlcation section to be included with the general provisions,

Section 1. Culpability. Professor Arthur explained that the material elements
of eonduct, the result therecf and the attendapt circumatances would be more specifically
lefinsd 1o a subsequent section. ' '

Chairman Burns ingquired as to the derivation of the term "attendant eircumstances
]and waz told that the phrase was used in Model Penal Code ssetion 1.13 (9). The
commitice discussed the meaning of the phrase and Prefessor Arthur axplained that
although it was a new term to Oregon law, it was in use in New York, Michigan and
Illincis and for khat reason would have a uniform conatruction,
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Chalrman Burns suggested that section 1 be amended to read: "Except as provided
in seetion 5, a person is not guilty of a erime unless in the course of commission of
the erime he acted intenticnally, kaowingly, reckiessly or with eriminal negligence. ™
Frofessor Arthur was appased to Senaztor Burns! proposal because the section as drafted
would reguire the courts to look at all the slements of the crime, The problems
connacted with the crime of statutory rape, he said, made adoption of section 1 highly
desirable inasmuch as the atteodant clrcumsiances became very important in that erims,
He noted that in Orepan a perscn could be guilty of statutory rape even though eulpabilit
did not exist with respect to the girl's age and he contended that should be spelled
ait in the statnte,

Mr., Spaulding inguired if venus was a material elemesnt of a crime and was told
by Professor Arthur that veaue was not a material element for purpeses of culpability
and this would be set forth in a subsequent drafi which weuld specifically say that
matters of veoue and jurisdiction were not material elements.

- Chairman Buras contended that the distinction between conduet and attesndant cir-
cumatances was not sufficiently eclsar.

Mr. Spaulding said he too was having difficulty in determining how "attendant
circumstances” improved the draft when it had to be shown that the act was done
irtentionally, knowingly or recklessly with respect te the conduet itself. He con-

- tended that section 1 was plaving a significant burden on the prosecution, Professor

Arthur agreed this was true and added that he thought 1t was a burden the prosecuticn

-%hould have and one they had at the present time sven though it was not spelied ont
iv existing law. The draft would delineate that burden in the statute,

To reply to a question by Mr., Paillette, Professor Arthur said he interded to
define both "element! and “material elemeat™ in a subsequent draft but did mot intend
to define “attendant ecircumstancss,!

Thers followed a lenpgthy discussion concerning the meaning of the term atisndant
circumstance. "  Attendant circumstance was applied to hypothétical situations lovolving
statutory rape, burglary and robbery but members were unable to agree precisaly on
what the term was inteaded to Cover or to articulate a clear-cut distinction between
attendant circwmstancs and conduct.

Mr. Paillette then indicated that if the state were reguired to prove beyond a
reasonable doubt that the requisite culpability was present with respect to each
material element, that was a heavy burden withont gatting into “attendant circumstances, !
If that requirement wers the commitiee’s objective, it could be a¢eomplished by '
eliminating the concluding elause in section ) and amending section 1 to reads

M. . . or with criminal pegligence, as the law may require, with
respect to sach material elemsnt of the crima, "

Mr. Paillette indicated that the statute could then be read in connsetion with
the definition of "material element" and wonld then accomplish its purpose and at the

s2me time circumvent the necessity of deciding what was ar was mot an attendant
slreumstance.

Mr. Chandler moved the adeptiaon of the amendment suggested by Mr. Faillette and
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Hepresentative Elder seconded the motion which carried unanimously.

Saction 2. Culpable mentgl states: definitions,

Jubsection (1). Senator Burns noted that "lotenticnally® was not Presently defined
in the Oregon statute but was defined in case law. He asiked if it would ke advisable
to insert "specific! before "inteptd in subsection (1) in view of Professor Arthur's
earlier comment that subsection (1} dealt with specific inptent whereas subsection {2)
referred to general intent, Professor Arthur replied that "specific intent" carried
connotations which it would be wise to avold and he wonld much prefer to say either
"intentionally" or "with intent." Me, Chandler remarked that subsection {1) was eisar
as drafted and he would Cppose inserting “specific intent® gp igeneral. intent® in
section 2,

Representative Flder meved, seconded by Mr, Chandler, that snbzection (1) be
approved as drafted and the motion carried.

Subsection (2}, Mr. Paillette asked if the amendment to subsection {1} which
the committes had Just approved made that subsection iocompatible with subsection (2).
Professor Arthur expressed the view that the twe provisions were compatible without
further revision and both Mr. Chandler and Mr. Spaulding agreed.

_ Mr. Chandler moved, seconded hy Represantative Elder, that subsection {2) of
!'section 2 be approved and the motion carried,

Subsection (3). Chairman Burns noted that "gross deviation" was employed inp
subscction (3) and had also been nsed in the draft op Unauthorized Use of a Motor
Vehicle., He asked if it was anticipated that the term would be definad and was told
by Mr. Paillette that a2 defioition was not contenplated in the general provisions,

Draft format. Chairman Burns then expressed the view that the format used by
the Model Penal Code with respect to definitions was preferable to that used in the
draft, and asked the - committes if they would agree that the material sheuld be
redrafted aleng the lines of gectiaon 2.02 of the Model Penal Ceode by saylng, '"As
used 1o this criminal code, the following definitions apply: (L), (2), {3}, ete.n
Mr. Paillette suggested that some reference to materisl elsment should be contained
in subsections (1), (2}, (3) and (4) of sectian 2. Chairman Burns then proposed
that Mr., Paillette's objective be put into effect by amending section 2 to read:

"(L) A person acts intentionally with respect to a material element
of the offense when 1t is his consclous purpose to engage io the conduct or
cause the result.

"(2) A person acts knowingly with respect to a material element of the
offense when he is aware of the nature of hiz eonduct and the existence of
the attesndant cireumstances,

"{3) A person acts reckliessly with respect t0 a material element of
the offense when he acts in awareness of a substantial risk . , _»

The Chairman explained that his propesal was an attempt to make the draft uniform
bztieen the subsections apd Lo ¢larify the fact that the section was intended to
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refer explicitly to the material elemsots of the crinme.

Mr, Spanlding explained that what the law had traditionally referred to as a
material element of a erime, or the elements of a crime, were those things that the
state had to prove with respect to each charge that was made. He thought it was net
improper to use material element in a2 sense different from that historical eoncept,
and the meanipg of the term as employed in this draft was entirsly different: it

referred to criminal conduct in general, the result of that condmet and the attendant
cireumstances,

Mr. Paillette indicated that he was bethered by the fact that the draft requirad
the state to prove the conduct, the result thereof, and the attendant circumstances of
the crime beyond a reasenable doubt. Professor Arthur did not agree that the draft
accomplished this result, and Chairman Buras commented that if there were doubt as
to the meaniog of the draft within the committes, it should be revised because it
was virtually certain that the statute would later meet with diversity of epinion
among judges aud distriet attorneys.

Mr. Paillette said that the Model Penal Code and the Tllinois code were talicing
about material elements that involved ecertain things, such as the naturs of the
conduct and atiendaot circumstances, whereas the draft, derived from the California
cade, seemed te say in effect that these were the material slements., Tt sagmed to
him, he =said, that it was far different to say, as the Model Penal Cede did, that a
person acted purpesely with respect to a material element if that element involves
the nmature of his conduct tham fo say that his conduct was a material element.
Professor Arthur commented that his only reason for using the California verbiape
was for the sake nf uniformity; he had ne gquarrel with the Model Penal Code lanpuage
and would be perfsetly willing to go along with that approach,

Chairman Burns indicated that it was apparent, because of the apprehension of
the committes members, that more work of a drafting pature would be necessary before
the members could reach unanimity. If the draft were to be redrawe to conform mare
closely toc the Model Penal Code format, each section would have to be rewritten and
he suggested the commitice make a policy decisien regarding &2 format which would be
most likely to escape the conflicts discussed at today's mesting, The Chairman
then asked sach member of the commititee to axpress his oploion.

Mr. Chandler indicated that if the choice was betwesn the Model Penal Cods o=
the draft, the Model Penal Code approach appaared te be tha safer of the two.

Mr, Spaulding said he would have to giva the subject further study in order to
make a recommendation but expressed agreemsnt with the objective of the draft.

Representative Flder commented that the trial procsss was sufflciently complicaded
for the district attorney at the present time and he wonld be epposed to insertioag
provisions which would impose additiosal burdens of proof unless there was an
important reasnn for doing so. He sald before making a figal Judgment he would like
Lo know what the experience had been in states which had adopted a code similar te
New York's and whether the code had proved to be an aid %o the people administering
justice and provided a bhasis for them to proceed on a reasonable and logical basis.

Chairman Burns sald he would personally prefer to see each crime carry within
its owo definition in the statute the culpability element, whether intentional,
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rackless or knowing. In the genaral definition ssetion he would then propose to sei
forth as simply and coucisely as possiblae, somewhat on the order of the pressut Oregon
eode, a definition section which would say:

"Aa used in this code, the following definitions apply:
"{1) “Inteotionally’ means . . .

"{2) 'Enowingly' means . .

Ete. M

He suggested that Professor Arthur and Mr. Paillebte work together in redrafting
the material discussed at today's meeting.

Mr, Opaulding noted that section 2 {3) referred to recklessness wlth respeet to
the actor's conduct, and conduct was usually considered to be affirmative action, He
asked if this definition would cover erimes that were geommitted by a failure to act.
Professor Arthur replied that an omission conld undoubtedly bs reckless snd, while
this provise should not necessarily be included in the definition of "recklesgsly,"
the subject would be dealt with in a subseguent draft.

Arson; Preliminary Draft No. L. Section 2. Unlawful use of fire. Mr. Paillette
explained that the Commission had approved the arson draft with the exceptlon of
section 2 which had bsen rereferred to the subcommittee. The sarly arson drafts
considered by the committee, he said, had not included this section but the committes
later decided that because it waz tied into the forestry code and the civil zetions
j brought under that cede and becanse the case law which cogstrued the statutes had
locked Lo this eriminal section to define and establish the standard of care that should
be imposed in contaioing fires, the section sheould bhe incorporated in the arson drafs.
There was considerable dissatisfaction expressed at the Commission megting with
retaining the section io the criminal coda. One solution proposed at that meeting was
te eliminate the section entirely, but the Commission opposed this course of action.
Sinee the Commission obvriously did noet wapt to inelude the section in the arson draft,
an alterpative soluticn would be to do nothing with the seection gxcept to recommend
25 a part of the Commission's report o the legislature that this statute be trans-
ferred from the pepal code to the forestry cods. Mr. Paillette indicated that the
statute was poorly drawn for a number of reasons, but this appeared to be the most
satisfactory solution to the problem.

After further discussion, Mr. Spaulding moved to delete ssetion 2 from the arson
draft and to transfer ORS 16L.070, without amendment, to CRS chapter L477. Implicit
within the motion was renumbering of the secticas in the arson draft hecessitated
by the deletion of section 2. The motion ecarried unanimousiy.

The mesiing adjourned at 2:45 p.m,

Respectfully submitied,

Mildred E, Carpenter, Clerk
Criminal YLaw Revlsion €ommission



