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OREGON CRIMTNAL LAW REVISION COMNISSION

Subcommitrae No. 2

Third Meeting, Febrvary 20, 1949

Hinut;s

Hembers Present: Representative Wallace P;-Earsnn, Jr., Chairman
Senator Berkeley Lent
Attorpey General Rebert ¥. Thornton
Abseng: Representative Harl H., Haas
Also Present: ESenator John D. Burns
' . Donald L. Paillette, Project Director
The meeting was convened at 1:20 P.M. by Chalrman Carson in Room 401,

Capirol Bveliding, Salem.

Assault zng Reiated Offensea, P, D, No. 2 {Article 11)

Mr, Paillette ezplained that the draft contained three degrees o
criminal assauit zné also some orher related crimes such as Menacing
and Recklessly Endangering Another Person. Ye noted that the proposed
draft was net as radical a departure from present lawv as it might appear
at first glance as the Oregen Suprems Court now looks upon assault as
e gseparate offense aceerding to the cases. The propesed draft follows
the pattern set by other drafts on substantive crimes by providing for
the varlous degrees of rhe erime. VWhen it comes time Lo add penalty
provisicnz to all of the crimes, this methed will help to distinguish
among the different classifications of erimes and provide for a consist-
enf penally structure. The drafts start cff with the lowest form of the
crime and in some drafts there are two dagrees of a crima; however,in
this draft there are three degrees of assault.

Section 1. Assault in the thipd dcg;ée.

Mr, Paillette stated that Assault in the third degres would consist
of intentionally, knowingly, or recklessly causing physical dnjury to
another. He thought the terms appearing in the definirien needed a
dittle dizcuzzion and advised that in the Draft Artiecle on Culpability
Requirements the.terms "intentionally," "kpowingly" and “recklessly''
as well as the tern "negligently" are defimed for general application
throughout -the Criminal Code. o
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Other terms that appear in the draft, i.e., "desdly” or "dangercus
weapon,” the definition of “physizal dnjrry" and "eerious phyeical injury"
have been defined in the Article on General Definftticns and he referred the
subcomnittee members to copies of that draft which was approved by suhcam-
mittee Ho. L, after mincr amendments. He felt the Jdefivitions contained in
the CGeneral Definitions draft should be kept in mind when the draft on Assault
znd Related Cffenses was being considered. The definitions would a2pply to
other crimes as well; "dangerous' and "deszdly weapon"” comz up In Armed Robbery,
for example. Mr. Failler“e explained that rhe idea was te follow the format
of the Modsl Penal Code sud the recent codes of other states In putting the
Generz) Definirtions eacly in the schematle arranpgement of the code and to
apply them throughout rather than having to redefine each of them in each
sucteeding section.

Mr. Paillette repeated that it would he third degree Assault if a person
caused physical Injury to amothar oz, if the mems ez element wewe nepligent -
conduct, by mesnz of a deadly eor dangarous woapod.

Sectiom 2.  A=sault Ir the second derree.

Mr. Patllette pointed out that the word “bodily" appearing in Section’Z
sub {a) should ba deleted and the word “physical”™ inserted te correct an
ervor in the drafr. The term "physical injury” rather than “Bedlily Irjury"
is uzsed thronszhout the draft and the defimition din the Definlrions Iccticn
iz for the term "physical injury.”

He noted that Assault in the seccond depree would consist of Intentlonally
or knowingly causing sevions physical injury te another; or inreantIonally or
knowingly ceausing rhysical injury {as distingulshed from serious physical
indury) to zoother by means of a deadly or denpaxgus weapon; or reckless
conduct (as that term 15 defined) by means of a waapoun.

Sectton 3. Assault din the first dasres.

Mr. Paillette pointed out that as far as culpability went, in Assault in
the first degree, this would be "Intentionally," "koowingly" or "recklessly”
and the type of injury would be the "serlous physical injury” plus the added
element of "under circumstances uwanifesting extreme indiffercnce to the value
of human life."

Mr, Pailiette referred to the Commentary and pointed our that the aggra-
vating Factors ave the culpabllity or motivatimn that the defendant-had for N
the assault; the serlousness of the injury actually inflicted; or (these are
conjunctive or disjunctive elements) the dangerousness of the means tie
actor uses,which is a deadly or danperous weapon. He advised that the charts
incliuded in the Commentary of the draft (pages 3, 4, and 5) contaiuned addi-
tional comments with respect to the various sections eof the draft, showing
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the degree of assault, the mens rea requlred, the type of injury required
and the type of weapon requived if one is involwed.

#dr, Palllette vead the followinz Ivca the Mest York Drafi Penal law:
"The proposed asdaunlt formulation, requiring acrual shvsdcal
Injury, places the crime of assault fo the main rategory of oifenses
{robbery, larcony, perjury, ets.,) vhich era couefited only whan
the offender succesds in his criminal objective., And as with
other offenves of this nature, #v unsuccessful endeavor consti-
totes an atiempt. Attempted assault, then, will be governed by
ths gom: rules which apply to attempts to commit other crimes.
it wily be necessary to discuas attempted assault in terms of che
low of attempis, in particular in regard to the elements of
proximity and impossibility."

Elsewhere In the New York Uede, he sald, they defins an attewpt as
follows:

"A person is guilty of an attempt to commit a erime when, with intent
to cosmdt o crime, he engapges in ¢opduct which tenls to affsct the ecosmission
¢f suzh crime." In declding what “tends" to effect the cowmdssion of such
crime, tha Hew Yorlk courts have adepred the "dangerous proxlmity text,”
{hcta in furthersuece of a erixinal project do mot reach the ptag- L &n
attempt unleas ey carry the project forward within dangerous pro-izity
ta the trizfinal end to be chtained,)

Mr. Paillette commented that the languape in some respects was pretty
ethereal and noted that all of the states as thay approach the queation of
Yintent" have tried tu move “attempi™ farther back Zute rhe scten’s prep-
aration to plok vp activity whizh would not ke thought -~ as having reached
the dimity of becoming “attempt." What wiil happer, k& continnesd, 15 that
the "attempt” will be occurring earlier in the =hags of the comdeet and alse
there 1z goiag to be less need for crimes such as whzt 38 now considered
assault. If rhis approach to asssult, sz fermulated in thae MPC and New Tork,
iz adopted, what is thought of now as assauit would become attempted assault.
He added that California ds using thils same appreach to assault,

The MPC, Mr. Paillette stated, discussed this for a long time and Ffirst
decided that they would go the direction that the Mew York deaft finally
took, but on thelr final draft in 1962 they changed theltr minds and put
back in the traditional concept of aszault =o they have an attempt or the
commission. He referred the members to page 11 of the draft which set out
the text of the Model Penal Code. Mr. Paillette felt the decision as to
whether or not fo change the traditional concept of assault would be the
. basle policy question with respect te this Article that the Commissien
would have to make. Whether or not it was felt the sens{ble approach would
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be to go the way New York iz poing and call it assanit enly when there is
actually some injury inflicted on the victim and cover the incomplete crime
as an attempt or whether to adept the appraach the MPC finally -adeptz2d. He
noted there was duire a difference of opinion among the ALI reporters about
this and the original approach was to go the way it was presented In the pro-
posed draft. ’

Mr. Paillette told the subcoomittee menhers thar the Artiele on Inchoate
Crimes w2s now belng drafted by Professor Plztt and while Mr, Paillette had
not seen the draft, he lmew that Profeceor Platt's approach, as far as “attempts”
were concerned, was going to follew, generally, the type of approach that the
new codes have been taking.

Yr. Patllette informed the subecommittee that the commentary attempted to
sumrarize vhat tae proposal does, where it ceame from and how it affects exist-
ing law. He referrsd them to page 8 of the drafr which showed that Assault
in the third degree was adapted from section 211.1 of the MPC and that Assault
in the seccad degree from section 211.1 of the MPC and section 120.05 of
the New York Revised Penal Law and Assault in the first degree [rom the MPC.
He again poimted out the basic and, he felt, very important differemce from
the MPC in that the proposed draft did net includs the “attempt"” as an assault.

Senator Lent referred to page 7 and read, "Aseault with Intent to rob,
rape oy kill will be dealt with as robberg" and asked if it were Intended
to read Yattempted robbery?"

¥y. Patllerte sald it was not so intended because the definition of
robbery defines it as employing force in the commission of theft, so undex
the draft 1t would be a rars case where there would be an attempted robbery.
An attempted theft, even though no property is taken, 1f force 1z ewployed
wenld come unds=r robbery. The Robbery Draft, he adviuel, hud baen tentatively
aunroved,

Me. Padiletee divected the ettention of the members to page 9 of the
draft otasing that it set out the exisving stetutes and added that the deaft,
also, wonid do away with the separate statutory crime of mayhem, It would
be covered as a degree of assault depending on the nature of the injury and
vhether a weapon was used.

Referring to his earlier statement that the Oregon Court really looks
upon assault as a separate offense, Mr, Paillette noted that ip State v Wilsen
the Oregon Court sald: .

e are of the opinion that eriminal assault, even as defined by this
couri:, should be regarded es a distinct crime rather than an uncompleted
battery. The mere fack that assault is viewed as preceding & battery should
nat preclude us from drawing a line on one side of which we require the
present abllity to infllet corporal injury denominating this a3z assault and
on the othier side conduct which falls short of a present ability, yet so
adveuced toward the assault that it is wmore than mere preparation and which
we denominate an attempt.” : )
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Section 4. Menacdng.

Chairman Carson asked what placing the hand en the sweid and saying,
"Were not Assize time, I would slay thea" would come wader,

Mr. Paillette replied that inder tha draft it would be called menacing.

Chairman Carson asked 1f it could not be brouzht under Attempted Assault.

My, Paillette thought 1t probably could if it would fit in with the
deflnirion of "attempt™ as it wzs finaliy formulared. He referred to page 14
of the drafe: znd neted that " A person commitg the crime of menhacing if by
word or conduect  he intentionally attempts to place another persem in fear of
jwninent serieus physical injury."

Sectien 5. Bechklecsly endenpering ancother porson.

Hr. Pailletse dircered the attention of the subcommittee members to
seciion 5 of the draft znd poted that ™A person commits the erime of reck-
lessly endengaring another persen if he recklessly engages In conduet which
creates a substantial risk of serious bodily injury. Here the mens rea would
be reckloss comduct.

Ceneral Dafinitions, P. D. Ho., 1

Mr. Paillatte asksd the members of the subceumittee to Iook at the
Azticle on Dafinitions as he felt ic might help with the understanding of
the terms used if thay could see how they were definsd. He referred spec—
ifically to:

" 'Eaysical fajury' means impairment of physical enndlilen or substantial
paln.

" YSeviousz physical injury' means physdical injury wnien crestes a sub~
stantial risik of death, or which cruses geripus and protracied disfligure--
ment, vrotvacted Impalrment of health or protracted loss or Impairment of
the function of any boedily organ.

" 'Deadly weapon' means any instrumeaﬁ, article or substance specifi-
cally designed for and presently cabable of causing serious physical injury."

He noted the last definition was intended to cover guns, swiltchblades,
brass konuckles: something that really has no other purpose but to be a :
weapon. & dangerous weapon' would pick up the other types of things that
have lLeea defined throughout the years as dangerous weapons and here. it
would desend vpon how the article was used or attempted to be used.
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~ Mr., Palllette thought that nowhers in the proposed code would the def-
snitioms be more Important than in the Assault drait. He pointed out that
the General Definition draft had beéen tentatlvely asproved by Subcommittee
o, 1, but had not yat bean consldered by the full Commission.

Section b, Coercion

Mr. Paillette advised thar this generally follews the similar type of
erime of cosreive comduct as ser out in the Theft draft. The difference is
that under Theft, therve is the added element of obtadning property a2 a re-
sult of this. While he felt these related sectdons (4, 5, and 6) helped
£411 ort the code and the draft, he did not fszel they contained the real,
basic policy quections that the main three sectlons {1, 2, and 3) did.

Chajrmen Carscr. notzd that the method of classifying degrees of a crima
vas directly opposite thnt method uscd in medicine and asked if this was
general throughout itho code.

Mr, Paillette replizd that the approach in dicfting had been to use the
ascending apnreach; to have the basic statement of the ecrime as the lewest

deprec of the crime and then enhanpce that by adding certain aggravating factors
to it. ’

Chairman Carson noted rhat the Model Penal Code had two degrees of
Assault, Simple and Agpravated, and wondered if it werc necessary to break
it into three elements a8 was proposed in the droft.

¥r. Paillette answered that the drafting appreach had kesn to limlt the
nrizar of deprees wherever posslble. In many cases, he said, where the New
York Draft hos been followed and where New York has throe ox perhaps fonr
degrees of a crime, we had gome to just two hecause we felt it unnacessary
s get intc so wmweh refinement beiwsan the verious sectionn, The approach
§n assault was formulated on three degtzes although he thenght wirhout dodng
too muck vielenes, it eould prebably be combined into two degrees. He was
not cartaln it would make it amy easier to work with in the final analysis.

Senator Burns observed that things are beginning to fall into line, the
way in which each crime 4s set up In degrees and the way in which the same
preface 1s uvsed each time, and 1f is 2ll related to the definitions. Senator
Burns related that when considering the Bobbery draft the subcommittee had
tried to cut the deprees down to two but Found they could not do it; iIn Arson
they did cur the degrees to two. Senator Burns also pointed out the fact
that in Assavit in the second degree the distinction is drawn between
intentionally or recklessly causing a physical injury by wmeans of a deadly or
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dangerous weapon and informed the subcormittee members that this was the

same formulation used for the same degree of Robbery and Burxglary. Tt is
the trend in the states in the revision projects, hs said, to adopt this

uni Formity.

Kr. Thernioo ratsed a point regarding the wovrds "manifesting extreme
indifference” in secticn 3 of the proposed draft. lie sald he realized that
it was MPC language but wondered if the word “extreme" was needed there as
he felt it rzised another troublesome fact, a question of proof, to the
prosccutdr sort of 1ilke the problem cxeated by "gross negligence"” in the
negligent homicide statute, MNe asked the members' oplnion of deleting the
word "extrema.™

Replying t¢ a aupstion by Senator Burnz, Mr., Paillette said that the
commentary in the drafi did not contaln a separate discussion about the use
of this language.

Senator Burns asked if MHr. Paillette had plcked up any annotations on
Wew York or Mlchirun on cos2s reportad.

lr., Pajllette replied that thave were none in New York that were located.
Michigan followed the Hew York drafr on this. Since mnst of the Michigan
text for mozt erimes 1s almest identieal to that of Hew York, it was not
set out in the draft.

Senator Burns felt there was a basic policy doclsion regarding the sep-
aration of Assault and Battery. Lf the subcommittee adopted the route of
the Preliminary bDraft this would, in effect, create a new class of crimes
called "Attemprs." He thought this rasal basic dcpzyture from Oregon law
should be discussed.

Senator Duyms neted that time and zrain theve was the antter of coudng
e agaiast the insevtion of new languzge which to some extent or other com
plicates the code-and vhich seemed to im o leave the way <pen for jaudicdsl
intaypretation. He felt the job of the Commlssion was to sluplify and render
the present code more ceogent. HNe was not parkdenlarly enawored by the Insertion
of new terms but if there was some pracedent in scme other case of some other
state which could be incorporated inte legislative histery to give the courts,
the prosecutors and the defense attorneys some guidelines, then he felt it
might be all right.

Senator Burns asked if the use of “extrems indiffcrence to the value of
human life™ would cpen up the need for ancther definition.

Senator Lent agreed that this could be a problem vhere a judge would be
isstructing a jury for the firsc time.
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Chairman Cargen asked if there was concurrence for striking the word
"extrema."

Senator Burns thought this would make 1t so first degree assault would
not be stringent enough to be first depree assault +- it tould be just “man-
ifesting indiffercmes te the value of human life."

Senator Leat referred to paze 5 of the draft and from the “Comment"
colunn read: '"(3) reckless conduct evincing extrems depravity, e.g., shooting
into a erowd without any speaific homicidal intent." The problem {3 that a
judge should aot imstruet by the use of examples, Serator Lent sald. He
certainly thought the intent was to go beyend mere Indifference; however.

Mr. Pailleite agreed, adding that an individual could be indifferent
gnd be just merely reckless.

Chairman Carsen aslied 1if Mr. Pailletre were then supgesting there be
Yextreme recklessness.”

Mr. Paillette s2id no. He noted that the culpabllity lanpuage was in
the section {Intenticnally, knowingly or recklesslyY but that first depgree
has to bre something more than that and the proposea langpuage was Intended
to fummish some guide, withour further definition, of the really flagrant
sitvation.

Senator Burps wondered if it might net aid the subcommilttes in approzch-
ing the question raised by Mr. Thornton if they did not start with first
degree assault first., He thought there would be questions regarding Sections
1 and 2 and after thevy had thoroughly digested the problems inhevent in those
sactions, he thought the members would be In a hotter position to approach
first degree agaagplt.

Chairman Carson referred to the policy decislon necessary regavding
dividing Aszoult from Assault aad Battery, godinpg to Azsault as proposed In
the draft. He asked if the wembers waunied to make this decision now.

Mr. Paillette felt this was a good comment because if the subcommittee
Were to reject the proposed councept of Assault, there would have teo be a
major restructuring done because Injury te the victlin is an integral part
of the proposed definition of Assauvlr. :

Senator Lent Indicated he favored the »roposed approach because he felt
that lawyers and judges were the only people who think of an assavlt and
battery as distinguished from esach other.
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Mr. Thernten and Chairman Carson Indleated thoy also were In favor of
the proposed approach.

Senator Burns alse favored the prepesal and added that it was the
direction evervone seemed to be going and also hand-in-hand with it was
the new crime of "Attempt." He thovght it would simplify things for juries
and for the courts snd lawyyers.

Hr. Paillette advised that it had been the intent of the reporters vhen
drafting the revision to not leave any foles. In other words, even though
a specifie cyime might have a name change, it was intended to eover certain
kinds of conduct., It was felt, he sald, that it would not matter top much
vhether the term "attempted assault" or something else was used as long as
there was a proseription to cover the wndesirabls conduct.

Senator Lent asked why in the first three sections of the draft there-
appeared a sub (1} when there was no Sub (2}. Ye asked if the present
Style and TForm Hamual for Legislation was being followed or if it was belng
isnored at this poink.

Mr. Paillette replied that Senator Lent's polnt was = good one whether
or mot tha drafting was golng by the foxmat of ORS and apreed the sud (1)
wWas Unnecassaiy. LT

Senator Burns noted that dn the past from time to time mesbers had
restructured dyafts or made technlcal corrections by offlclal subcommitice
action and he thought it might be appropriate te do that here.

Mr. Paillette recalled that in other drafts the cections would begin
with the presmble, without any number, He aoted that in seection 1 of the
praopesed draft that (a) would become (1) and that (b} would become {(2}.

Section 1. Assaulr in the third degrees.

Chodiyman Carssn asked the members if there were any concerns about
Assault in the third degree.

Senator Burns understood that "intentlonally,” "knowingly" and “reck-
lessly™ would be defined in the General Articles.

Mr, Pafllette replied that they were defined in the Article on Culpability.
Sepnator Burns then said he had no objection to sub (a) but that re-

peatedly the guestion of the neglipence factor in so far as criminal liability
is concerned seems to come up. He asked for an example as to where M"ezligently
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causes physical injury to another by means of a deadiy or dangerous weapon'
would apply in third degree Assaylt,

Mr. Paillette replied that there was a statute now covering negiipgentiy
vounding another. This would be negligent conduct through the use of a
dangerots weapoLl.

¥r, Thornton asked if he meant the "unloaded" gun situatlion and Mr.
Faillette sadid it would he covered vhere the actor thought it was unloaded,
but 1t was, In fact, leoaded.

Senator Lent thought the langnagze was broad enough so that Lf he
were operating his automobile and falled to maintain a preper lookout and
hit someone in a crosswalk, that he would be pulilty of Assault in the third
depree. Although his automobile would not be a “deadly" weapon, the way
in which it was used it would be a "dangerous" ome. iUnder the proposed
lanpuage he felt he would be guilty of 2 crims as well as liable in a tort
action. ‘He wondered 1f the languape went too far. .

Mr. Thernton asked if he felt the operatiom of a motor vehicle should
be excluded. -

Senator Lent was not ready to suggest this butr was wondering if the
intent was te make simple negligence combined with the use of an automobile,
uhich ecauses Injury to someone, & crime.

Chairman Carson asked if it were not -trve that any btangible article,
even a parerweoight, negligently, could become a dangerous weapon. A paper-
welpght dropped negligently an someone's foot could become Assault in the
third degrea.

Senator Burns did not think that automibilles should be excluded. . He
did not think they should be exbraced within the seope of sectien 1 but
ehought they certalnly should so far as sectlon 2 was concornid because there
arz ocecasional. cases uhere peuple have heen prusecuted for ruaning people
dotm with cars.

Senater Teut referved to saction 2 zub (¢} and noted it vzed “recklessly
epuges™ and he assumed it would cover the kind of conduct in cunncntiﬂn with
the uze of an automnhile that now comds under “guest pﬂssenger car" or
negligent homicide."

Mr. Paillette observed that 1f you now kiIll somebody with your car
when you are driving under the influcnce you eould be charged with negligent
homicide; hewever, if vou were driving under the influence now and ¥an over
someone but didn't kill him, there would be no erime. It could be reckless
driving but as far as it relates ro the vievim, there is no crime.
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Senator Burns advised that the FMPC speaks to this by striking the word
"dangerous" so that it would read "negliysntly causas physieal injury to
snother by means of a deadly weapon” and a car would mot comz undex the def-
initien of a "deadly weapon.”

Mr. Paillette noted that under the definition of a "dangerous weapon”
Hew York speeifically inelundes an automchile by saying "ineluding a vehicle
as that term is deflaed elsevhere.” Hichigan alse does this. He noted that
in the propoged definition of “dangerous weapon” a wvehicle was not specdfi-
cally Ineluded nor was it intended to leave it out. He thought fnder the
proposed definition that a vehicle under certain elrcumatances could fit
within the definitdion.

Scnator. Burns thought so toon, and felt it dmportant not te Lyy to pul
too many things in the statute but to leave these things to the determination
of the court. :

Chairman Carson commented that 1t scemed to him that the subcommittes
had the chofce of either godng to criminal negligence as they d4id in the
New York Revised Pemal Law or of dropping "dangerons weapon” as they did in
the WPC.

M. Palllette pointed cut that the proposed definition of "nagligence"
{e the definition of criminal nmegligence. He advised that the culpability
definitions had been through a subcommittee once and that they were In the
redrafting stages now.

Generally speaking, he thought the definition would be pretiry close ta
the MWew York definition which he read:

"A person acts with criminal negligence with respect to a result or to
a circumstance described by a statute defining an offense when he falls to
perceive a substantial and uwnjustifizble risk that suck result will oeceur or
that such circumstance ewists. The risk must be of such nature and depree
that the failure to perceive it constitutes a gross deviation from the standsrd
of pare that a reasonable person would observe in the situatien.”

Chairman Carson thought that when you rTead negligence In the criminal
code you almost had to add "gross" to it. S

Mr. Paillette agreed that it would have to be a gross devistlon from the
standard of care of a reasoanzble prudent man. . ' -

Senator T.ent was excused to attend a scheduled meeting of the Senate
Commitiee on State ond Pederal Affairs.

Mr. Paillette explained that the culpability definitvions distdnguish
between "negligence” and realklessness" in that "wegligence" 3is the failure
to perceive and "recklessness" has an acter who 1s aware, but disregaxds what
he is aware of.
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Mr. Paillette thought the criticism of sub {b) ¢f secction I, was well
taken but he did fzel there were circumstances where negligent conduct
should be covered. Hz thoughi the hetfer appreach woold be to eliminate the
“dangerons weapon" from this and not eliminzte neglirent conduck. It seemed
to him that negligently wounding asauother poveon with 2 gun sheuld be included.

Senator Burns thonght this.-would prebably be the instance where negli-
gent wounding would be most used.

Senator Burns stated thar the solubtion he favored was the. deletion of
the stords “or dangercus." With this amendment he falt that section 1 weuld

_he acecepteble,

Mr. Thornton agreed with this statement.

Sectién 2. Aszault in the second desree.

Sanaror Burns neted that a perzen commits the erime of Assavlt In
the second depres if he:  dntentdonaliy or knowingly causes serious physieal -
injury te another; or Intentionally or knowingly causes physical injury to
enotlhier [he noted it did not have to be serious physical injury], with the
additional element of sing a deadly or dangerous weapon. It was gpprop-
riare ia hils judgment te leave "or dargerous" in because of the case of
intentionally running someone down. Alfe included in the definisien, he
continued, was recklessly causing serious physical injury to amcther by
means of a de=adly or dangerous weapon and he thought this alse was approp-
riate. He was concerned about the constiturional question between suvhsectien
(b} of section 2 and section 3 insofar as assault with intent to kill is
concaerned. He could wof =see a sufficlent standard prevalent in the statute
to distinguish between the two.

SBenator Bumms cited the example of someons holdine up a proesry store
or of getting into an argument with someene and of shooting anciler pzrson,
but #or killins him. The.actoi would be dntantiensliy  sod Easwingly. crusdng
physical injury by meens of a dangéreds wveapon and sisc detzatlonaily and
knoingly cousing. sericvus physical injury to the parson’under . circumstances -
manifestiog extieme dndifference te his life. He asked how the Judge would
rule on the demurrer there. '

Chairman Carszen thoupht the question would be on "serious” there but
wondered 1f that would be a sufficlent "iizb to hand on."

Mr. Paillette apreed that there was a different definition for "physical
Injury'" as opprosed to "serious physical injury." e thought that Senataor
Burns” hypothetical case would almest without argument fall under Assault in
tha first degree, assumiag there was a serlows physical injury. He assumed
that Senator Rvrms was concerned that there might possibly be a Pirkey problem
hera. '

Seaptec Curvas achked Iy, Thernton if he thogsht there would be a problem
hera or if lis thouvht the wort "wezfous” would ald ea additicnal element
wiilch would tzske the court of £ the 1dih.
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Mr. Thorntem thought it did, that it would be all right.

_ Mr. Paillette felt it furnished a puide for a grand dury or for a
district attorney or fer a judge if he has io dzfermine nat wnly the nature
of the injury plus whether or not the civcumsteaces would manifest extreme
indifference to life. N

Senator Burns asksd Mr. Paillette if he would hypothecate subsection b}
as a pistol whipplng, perhagps.

Mr. Paillette thought it could be a pistol whipping.

Chairman Carsop thought pistol whipping could alse be Assault in the
tirst desrec, depending upon how sericus the danger and how bedly hurt the
victim is. He felt a pistol whipping would cercalnily manifest extreme
indifference toe human life.

Senator Burns thousht the definitiens between “physical injuzy™ and
Mgerious physical injurs" sufficiently define it so that he found nothing
wrong wlith section "2.

Mr, Thornton neted that in other {nsztances he had discouraged the use of
gmalifying adjectives such as "'serilous” but he felt it was necessary to
have the word Mserious” in sub (¢) to have a basis of distinction from
sub (b}. He said that he would vote in favor of scction z.

Bertdon 3, Assauvlit In the first degres.

Chairman Carson noted this covered "intentionally, knowlngly or reck-
lessly causes sericus physlcal injury to ancther,” which ie the same as
Assanlt in the second degree, pius the "serious injury” amd the additrional
eloment or stendard of under circumstmees manlfesting elfthzy exireme 0%
dust indifference to the wvalue of huiusa life.

Chairman Carsen recalled that Senator Lent had indicated a coneern ahout
the word "exrreme" but that he had not heen prepared to. remeve the word.
Chairman Carson said that he was inclined to apree with Mr. Thornton about
these adjectives.

Senator Burns noted that the depree of sssault being discussed was the
highest degree and that it becomes a matter of interpretation uniess it is
qualificd and there is a wide vange as far as the differences are concerned.
fle was concerned about leaving the word “extreme" in the definitien and asled
Mr. Paillette what his research indicated with regard to this and how he
would justify elther leaving the language in or taking 1t out. He also
asked hew Mr. Paillette could justify having ''recklessly” causing serious
physical dnjury as Assavlt in the first degree when nection 2, subsection (e),
tasanlt in tha second degrec, cavries the wording “recklessly causes sorious
thysienl Izjiuvy to snother by mawde cf @ Jasdle oo Jenperous waspon.”  ila
auecticned placing “raekiossnzss®™ withia the asbit of {irst Gzgwee Assault.



Page 14 |7

Criminal Law Revision Commission
Svheemmitrae Moo 2

Hinutes, February 20, 1969

Chairman Carson thought thar if “reckless™ were dropped out of the def-
inition, it wenld be dropped zight dowm to secend depree Assaulr.

Bnanator Burns oLopryad that Assault in the first depree would probably
be a crime that would be punishable by lifz or by pexvhaps twenty-five years.
Assault with intent to kill. prescotly is punishable by life fmprisonment
(he noted that it .carvied 2 higher penalty than second depvee murder). Presently,
he safd, negligent hondedlde carvies only three years din the penirentiary. He
estimated that peoaliy for the propoged Assavlt In the second degres wronld
be somewhera in the categery of one to ten.

Mr. Pailletts crpizined that in definding Assault In the firsc degree,
the Model Penal Cede approach bad deen studded and that 1t basically seemed
to be a sensibla apprsach don that it fook in the kind of situation in which
there was a depraves wind ab work, perhaps someove who was not actually
intending to hurt enybody but nonetheless sueceaeds In hurtdng semecne. Ha
thought their fecling was that this kind of conduct should be rapped quite
stiffly and he thought this mads z2ence. Miss Lavorato and he did not feel,
however, that they ¢ho ld ge auire as far as New Yorik did with respeect to thedr
Azsault In the firsr degree. My, Paillstrs commented that in combining these
two aprroaches it was prseible that some viclouss might have been done, par-
ticularly to the individeal viho Iz Jjust reckless as opposed to someone vwho
intentlonaliy does thesze things. Y2 surmised that Scaator Burnms' objection
was that 1f someons rechleowsly did wher someone elsa Intentionally ddd, he
was going to be punished just as severeiy.

Senator Burns agreed. e pointed out that wmost of the ecrimes that carry
a proscriprion for recklessness Jdo not carry that proscription inte the
highest degiee of the crime. Hz roted in rorcading the Text of £he Hodel
Penal Code that im Agrravated Assault it did Include "recklessly" aad was not
sure he could agree with them hecause he felt there was a Tine of demarca-
ticn hetsreer a "knowing cov Intentionzl" act and a “reckless™ azt,

Hr. Podllette advized that Wew York sald there was Assanlt in the fizst
degprez wien there was an attempt to cause a gerlous physieal Injury and it
is caused by a dangerovs or deadly weapon or if there is an intent fo commle
mayhem or "under circumstances evincing a depraved indifference to human
iife, he recklesaly engages in conduet ...." e noted that reckless conduet
1z modified only with the langrage abeout “depraved indifference to human life"
arl he thought this might be where they had run afonl in the draft. It
geamed te him that If serious physieal injury were cauvsed Intenticnally, a
strong argument could be made for calling it Assaelt in the first degree
withour the otber element of a "depraved” o “extrewe" Indifference to human
1ife. He thought perhaps Senator Burns' objection could he met by not
applying the eutreme indifference to humen life feat to intentional conduect
but applying it only to the veckiese condoct.
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Chairman Carson thought that then the only diffexence betwean gection 2 {B)
and section 3 would be how strong the vigtin was and how vulnerable he was
to serious injury. o

vy, Paillette sucgested leaving sectlon 2 as arafted except for sub (&).
In sub {s) after "weason” add "or under circomstances manifesting extrens
jindifference to the value of human 1ife and making scciion 2 Amsault in the
first degree, eliminating the proposz2d section 3. Seetion 1 would then
hecome hssault in the sccond degres. He asked Senator Burns if this would
meet his objections.

senator purxns did not feel it would hecause there would be no line of
_demarcatian drawn between assault with intent to Lill and assault with a
dangerous weapon and he felt there definitely was a difference.

chairman Carson cnistioned that thers was ~-- in the prosscutor's mind.
He wondered if intent to kill waz nokt often proved by The weapon vsed and the
viciousness with which it is used.

Senator Burns advised that one of the real practicalities as far as this
is cencerned, in the wind of the juige trying the case and in the mind of
the deafcnse akttorney, is that assault with 2 dangerous weapon is a lessaer
includod offense and the svggestion of cutting the degrees of assault to
ruo would eliminate the distinction: would- eliminate the plea bargaining.

Ir. Palllette agreed that thexe would not be as many options cpen Lo the
prosecator. .

Mr. Thornton was of the opinicn that the drackless” injury should be
taken out =f first degree: he thought it should stay in sscond degree.
He thought the wording "extreme indi£ferenca” undonhitodly cmme ovt of cases
in defining zecklessness. He asked if the language follnwing "recklessl " owas

an’ atl a part of the definition of “reckhlessness.”

lr. Paillette dié not think it read too clearly but he thought Mr.
Thornton was right and that it was intended just to apply to "recklessly."

cenator Burns stated that if the language was reant to apply just o
recklessly, there was a Pirkey problem betwzen vintentionally" or “knowingly™

causing sericus physical injury insofaras section 3 and section 2 wgre
concoerned.

Mr. Thornton again suggested the deletion of the word "extrems™ in
section 3 of the proposed draft. i

Chairmar Carsen was inclined to go along with Mr. Thornton's suggestion.
He recogrized the problan regarding v ipdd ffcrence® but did not know how
anyons winld go about insbruoting ahout "exttrons? indivinrence.
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Mr. Thornton suggested leaving section 3 as l1s, retaining "recklessly"
in first degree ond just deleting the word "extreme."

Senator Burns objected to hawing “recklessY in the same cateqory as
Assauwlt in the first degrec. He feit If Hr. Thornton's suggestion were adopted,
it would compound hi= objection to-having "yackless" in zection 3 bacause
he thought the sugg=stich would lower the degree of racilessness.

Lir. Thornton thought that the languaye "upder circumstances manifesting
extrema indifferance to the value &f huwan life” was intended by the fdraftg-
man to differcniiate the recklessness in section 3, the first degree, as
against the recklessness in section 2 {c)

Hr. Paillette agreed that this was the intent.

Mr. Thornton stated that hHe conld support section 3 of the proposed
draft if the word "extreme" were deletsd.

tir. Paillette advised the menbers as to the position taken by New

York regarding this. e RAgeTe e B S I 15 o I
Lt SR SRR R R A I ST
O R Sl P8 waF e . Mew York talks abouk "recklesshess™ as

npnder circumstances evincing a depravad indifference to human life, he recklassly
engages in conduct which creates a grave risk of death to another person. and
thereiyy causes serious physical Injury..." (Haw York Revised Pepal Law 5. 120,10
{3)1.

Hr. Paillette read from the Hew York commentary:

nsubdivision 3, defining the highest crime of reckless asszault,
iz éepecially significant when consildered in eocnjunction with another
provision defining the same conduct as murder when death resulkts. The
marder provision, virtually the same as & first doemres murder provision
of the Pormer Penal Law, applics to conduct of extrsms depravity, such
as shoobing into a crowd wantonly but without any specific homicldal
intent. &lthough this constitutes murder under both the former and Revised
Penal Laws in the event of fatality, it did not constitute assault under
the former Penal Law if the result was - sericus but nonfatal physieal
injury. This obvious gap is f£illed by the revised provision in issue, which
renders the 'wounder' guilty of assault in the first degree. Upon
this subject, it is pertinent to note thai, even thevehi his bullat
fortuitously hits no one, the culprit is still guilty of another and
lesser, though felonious, crime.'™

Mr. Pailletfe noted that Wew York felt the actor was just lucky if he
did not kill someone and was their rationale for puiting it in Assault in the
Eirst degrzco.
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' Senator Lent was now present.

" Senator Burns noted that it would not be Assanlt in the first degree
if youn shot at somebody and mizscd him.

Mr, Daillette aguoed but noted that he was talliing about an instance vhere
somecne Has wounded warhdy than killed. *F the victia were killed, the actor
would be prosecuted @y murder but under the former Nuw York penal law 1f
the vietim was not lilled, the sctor was not prosecuted for anything. This was
what the New York r:visionists were tyying to get at.

Senator Burns commented that he felt very strongly about placing "reck-
less* in the sam: catefory as Assault in the first degree although he
understood completely the rationale lying behind the gualifying language in
the séction. He asked Mr. Paillette to drayw a distinctlon haiwaen the crime
of "recklessly causes serjous physical injury” in sectlion Z(cl and the crime
of first degree Assauli that dr. Paillsatte just spolled out in the Hew York
comrentary. .

Mr. Paillette replied that the more he thooght about it and refiected
on the State vs. Pirkey, the less certain he was that he could draw a satige
factory distinction. He thought Senator Buarns had a good polnt; that there
might be 2 problem as to whether the section provided a sufficient guideline or
whether it could be argued that it gave the prosecutor a chance Lo arbitzarily
charge “he defendant under second degree or first degree.

chairman Carsocn was of the opinion that as the draft was written,
the language "manifesting cztreme indifference to the value of human life"
applied egqually to "intentionslly" and "knowlngly" as well as to “"recklasaly."

Senator Lent agreed that it must apply egually in section 3 otherwise he
wondered what the difference would he betwesn it and second degree Assanli,

Sopator Burns indicated this was his second question. He fz21& that in
the Hew “ork text just read by Mr. Paillette that the language Ye.evincing a
depraved indiffercnce to human life... " applied only £o Yrecklessness" and
Mr. Pailletts agreed.

Senator Burns informed Senator Lent that it had been suggested that the
dogrees in the Assault draft be reduced from thres te twe. He also stated
ho opposed this becausge it did away with the distinction between Assault with
Intent to Kill and hAssault with a Deadly or Dangerous Weapon and does away
with plea bargaining and lesser freluiied crines.

Mr. Paillette stated that what the drafters were trying to do {and he was
not 50 sure they had su=ceeded) was to relate the scriousness of the ofifense
either with the kind of implement that was used in the crime or with the kind
of injuxy that was inflicted, one oxr the other and as far as the culwabhility
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element was concarned, o talk in terms of "intentjonzlly." He thought this
might. be the basis cf ths real problen because when vou talk about "intentionally"
you could have diffcrent kinds of intent when you comwit an assault. ¥You

could have an intent to inflict bodilsy lmjury or you could, on the other

hand, have an intent *o inflich sesicvs bodlily inthuwery 2nd he thovght that

perhaps the subeommitice eould 2irtinguish betber if they locked o the type of
intent involved. He suggested that pexbaps the intent slement in the draft
needed further refinzment.

Senator Lent wainted out that the proposed draft had three things in
gecond degree:  s#n {a) dealt with yoouwlt, with serlous physical injury: in
sub (b)) ithere may be wery slight infvxy but it is the vse of a deadly or
dangerous weapsn that brings it up to szcond degree; in sub (e} reckless conduci
gets into it if it cwuses seriovs plysical injuicy, vhich brings in both the
‘result and the deadly or dangercus woarsh. Seckion 3, he continued, goes to
the circumsiances, whether or not it creates a serions risk to 1ife. Here
you get into the casa vhere life is actually threatenad and he thought this
wag what was trving to be accomplished betwoen second and first degree.
First degree would be where life can very easily be snuffed oub rather than
either injury plus a voapon or sericus Indvey without a weapon. First
degree, he thought, went Further; it got the climate inte it the result
is nol so important if the circumstarces meell oub a high degree of risk Lo
life rather than high degree of risk of injury.

Senactr Burns said that he was not arguing that the section should not
be in the draft and he gathered thai Scnator Leat seemed to denote some
rationale for the existence of it, also. Senatox Burns again stated that he
had had an pbjection teo making the persen who is "rechless" guilty of first
degree Assault but noted that Senator Lent seemed to think it appropriate.

Senator Lent said that what he was getting at wazs this: Section 3
read "intentionally, knowingly or recklessly" causes, first of 211, "serious
physical injury” and he noted that "serious physical injury™ appeared also
in Section 2 but without the use of any weapon. In Section 3 i: is not tied to
a dangerous or deadly weapon, elther, but it is tied te the circumstences
in which the "serious physical injury” occcurs. Zt would he a ecase, probably,
where life was in danger of being snuffed out and it scemed teo him that
2 valid distinetion was being made.

Senatoy Lent again brought up the preblem arising whon a judge attempts
te instruct a jury as to the neaning of "extreme irdiffersnce."

4. Pajllette was not sure it could be defined.
Senator Bnrns asked if “"depravity" could be inserted.

By, Sloroson nobed thakt was the New York approach. They say "umdezr
circunstances evincing a depraved indifisvence to hwen life, he recklessly
engages in conduct which greates a2 grave risk of death te andther person, and
therahy causmes serious physical Injury to another.” '
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Mr. Paillette observed that the New York lanpuage included "grave risk."™

--He thonght this definition was worse because of the added question of what

is a "grave risk of death™ alonpg with Ydepraved indifference."

Mr, Thoraton indicated he was cowdng around fa ihe idea of having but
twer degress of Assaple,

‘Benator Leat =23 he had not wsiouvsed this baonesze he thooghe there was
gu idea in the drafr of impertance zo the pronesed hiaz, if 1t could be
stated to the zubrormiftee's zatisfantion. ¥Us rzviered by stating that
Assault in the third cegrea was caunsins phvsical Injury if done intentionally,
kncwingly, or recklassly: or negligence 1f a deadly weapon 1s wagd. Assault
in the second @:ipree was causlng serlous physical injury 1f dome without a
weapen; of amy dadury Lf a2 deadly o+ lanpgerous weapon iz used; and reckless
entera into ir when there is 2 sexloas phrsieal injury and a deadly or
dangarons weapon i used. Aesgsault Zu thy firat degree petrs o the point where
deadly or danperess weapens are nob “avelwvad and you have eny cue of thres
kinds ¢of ceonduct, iotentlonally, kv .siupivy or reckieszly, bub vou look then
fo the surrcunding elrcumstances as Lo vhethsr there was a cousiferable degree
of risk of the loss of some human l:sfe. H= thousht this was a third step and
thought the problem was stating it fo everyone's satisfacrlon rather than
the concept.

Chairman Carson wac hopeful that "depraved" had & definition othexr than
that in Webeior's Hew World Dietdonary bacause he did not think it would fit:
"Morally bad, coriupt ot perverted.’ He said he realized "depraved indifference"
was & standard phrase and that Hew York wvsed 1.

Senator Burns asked how Vextreme® was defined.

Chalrman Carson read: "At the end or outermost Dolnt, farthest awey,
most remobte, wtepst, last, final, geine to groat lengths, In the greatest
degree, very great or greatest, excesaive, 1lmmoderate."

Mr. Thornton suggested that if there mwst be a qualifying adjective
that the word "total"™ be considerad.

Senator Burns left the meating.

Senator Lent obsearved that nothing was accomplished, really, by playing
wilth words bub from & practical standpeint it must be something that & judpme
could Instruct on. He noted that "gross” or "great" could be used and thought
that by using "pross" instead of "extreme" the subcomittee would know that
they could borrow from: the civil field as they lknew the courts had dealt with
"eross negligence™ for & leng time.

Mr. Paillette noted that there had heen a pood deal of trouble In the
past regarding defining or not defining such terms as “substantiazl.™ YGrozs
deviztion" was another rerm used and 3t was decided not to try to define the
term.
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Mr. Thornton noted that the Model Penal Codz used just the "Simple
assault® and the "Anpravated ascault" appyoach znd asked Mr. Paillatte why
he did not favor this aporoach.

Mr. Paillette sald Tt vas m.lnly a question of atructuring the draft.
He thought the proposed drait accomplirhed the same thiny as that accom-
plished by the MPG only with a Iittle diffievant formmi. lHe noted that the
MPC skructure was not as sicple as it leoked because of the way in which
they put in their penalty provisions. Z2cpravated Assault iz really two
sepatate crines under the MPC because wday section 211.2 {a) it is a
second degree felony and 1f It cores wnder sectien 211.2 {b) it iz a third
degree feleny. In effect, then, there are thrce degrees but the MPC says
it In'a little different way.

Mr. Paillette suopested oue other way of structuring the draft that
might make a litile mone sense would be to taoke the "sericus physicsl
tnjury...by means of o deadly or dangercus weapen' out of second degree
Aszanlt and wove it dooan inteo the first degres cabepgory.

Sepator Lent could not agrae becauns he still felt thave was an idea
in seetfon 3 different from thet in section 2.

Chaiiman Carson. thought that I1f Mr. Faillette's sugpastion of pollipg
out subsection (B) of sectlion 2, ware followed, thare would uot then be any
conflict. TIn Seeticn 3, Assault In the fider deprae, the phrase "intentionally
or kncwingly causes phvsicail injury to another by mezns of a deadly or dan-
gerous weapon,” would atand on its own and thea would read “ar recklescly
capses seriouvs physicsal dnjury to ancther under clrcumstances manlfeating
extreme indifference to the value of human 1life." The two concepts would
then be separated; one would be the intemtional, physfcal dnjury to another,
seriots or othercise, by a deadly or dangerous weapon znd the second would
he the reclkisss indifference.

v, Pailieite added that Assanli in the sccond depres, then, wouvld .
cover an iuntentional, serlous physical injury whether or net thers was a
wezpen and reckless, serious injury by 2 deadly or dangarous waanon.
Intentional, physical injunry by means of 2 weapon would be covered under
Aepsault in the first degree.

Semator Lent could net support thiz. He thought thac in sectiem 3, 1f
thers was to be any differcnce at all, it was ln the idea of the circum-
stances, lle felt it took both the intentional and recklesz act and put
them in terms of the eclrcumstances under which they oceuri this, he thought,
was what distinguished section 3 from sectiom 2.
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Chalrman Carsow thought thils was beyond where other states have gone.
It secmed te him that nomsslly "extreme indiffercnee' velates to reckless—
nasg; that 1f you shot inte 2 crowd, that thz acter would cerfainly cuaiify
wvithout the language “extrome indlffarence," It seemed o hin that if you
intentionally co something iike that, ycu could almest zssume "iadifference.”

Mr. Thoraten suggested that in the Interest of simpllcity and stresm-
iining, the subcommittee consider having Simple Assault and Agpravated Assault
and let the penalty refect the difference in degree.

Senator Lent noted this would mean koncking out section 3 and simply
making the penalty range big encugh under section 2 to take care of some of
the sitwvaticna where the sentencing authority, the judge, took inte con—
slderation the clrcumstances under which the erime was committed.

Chairman Carscn asked 4 this was not op2 of the things the revisientsts
were trying to ger awey Irom—-the one te tweuty-five, where one defendant
gets one year and ancther in another county decs the cawe thing but recelves
twenty-five years.

Mr. Thornton noted you could get awsy from thi. by using the Federal
approach and having 100 percent indutorminate seqeence,

Mr. FPaillette explained that the Comulscion pracrice had heen to Jeave
out ail of the penalty provisions in the drafts aad to attempt to grade them
8¢ they all fit in together and so there would not be Inconsistencias in the
penalty structure, That Is the reason, he said, that they had gone te the
“degree' approach. To facilitate this, ke obsorved that he would certainly
hesitate following the PO approsch to Assault because Lt would stick our
“like & sore thumb™ in comnection with sll of the other drafts. Everything
else that has been drafred so far has been drafted in ctetms of degrees.

Mr. Therntan thought 1t woeld be possible to eall it by degress—-first
and secernd legrie.

Mr, Pzillette polnted cut ther the HPC actually had four degrees,
Simple Assault could be a adsdemesnor or = petty misdemeanor; Ageravatad
Assault could be elther a felony in the second degree or a felony in the
third degree. The drafrers of the proposed Assauit Drafr felt that Assault
in the third degree would probably be graded as & misdemezncr, that Assault
in the second degree would be a middle category of felony and that Assault
in the first degree would probably fit into the upper range of felonles. The
game idea was.followed in the Rebbery Draft, with first degree Robbery falling
into the upper category of the grading structure, '

Replying to Senater Lent, Mr. Paillette apreed that zll final decisions
were made by the full Commission, no matter what a subeommittee might decide.
The full Commission relies strongly, however, on what the subcommittee has done.
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Senator Lent moved that the ﬁubﬂommittee at laast adept the concept of
having three degrees -of Assault, The motion carried unanimowsiy,

Senator Lent thenh commented- that he theught the one thing really bother-
ing the members now was the use of the word "extreme.”

Chairman Garson added that Senator Burns was eoncerned about the Inclu~
sion of "recklessly™ in section 3. (Szpator Burns not present)

&z, ‘Thernton moved the adeption of section 1 with the words ™or dangerous™
deleted and with the numbering chanped to conform with the drafting wmanpual,
The woticn carried unanimously.

Senator Lont moved the adoption of section 2 as drafted but with the
lapnguage "bodily Lnjusy" changed to read "physical injury" and with the out-
line changed, also, The motion carried unanimously,

Senator Lent moved the adeption of section 3 as drafted, with the elim-
ination of the subsesrion (1) symbol and Mr. Thornton noted this would
allew the werd "extrone" to go in, He asked the opinion of the membevs re-
garding the substitution of the word "gress"” for the word "extreme, Senator
Lent thought there was legic in the auggestion bBerause at Ieast the couvrts
would have had some experience working with the word “gross." Mr., Thernton
said he could support Serator Leni's motion if he would amend it to sub-
stitute "grosa" for the word "extrecme."

Senator Lent moved they accept Section 3 as written, after deletion of
"(i)" and after substituting the word “gross™ for the word “extreme.," The
motlion carried wnanimously,

Mr. Paillette understucd, for the purposes of any other staff work en
the draft, that the subcommitiee wanted to leave it as it was drafted; that
it was satisfactory to the memhars,

Senater Lent zaid there were the policy concepts that (1) the subconmittes
would po this way--ihat Aszault maant scie injury; (2) that the subcommittee
fevored three degrecs; (3) that ths subcommittee was ready te submit it to
ful]l Commission as to language, wr, Paillette asked if the subcommittee was
gatisfiéd that seetion 3 said what the subcommittee intended. Senator Lent
thought that it did; he thought the concept there was the additienal facter
of the circumstances,

Chairman Carscn asked if it were not agreed that the phrase ™under/in the
circumstances manifesting gross indifference to the value of human life"
applies equally to "intentionally,"™ "knowingly" and "recklessly.," The other
members agreed to this statement.

Saction %, Menacing.

Mr, Palllette cowmzcizd that this veally e~verad ibe "threat,” He
noted there were examples 22t ovl in the commsntasy,

Mr. Thernton aslked why the new word "menacing®™ was used inctead of
“threatening,™ Wr. Paillette replicd that the lanpgUage was taken fron Mew Yorl,
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Chairman Carson noted that New York did pehe 2 distinction in menacing, covering
not only physical acts but also threztening words.

¥r, Paillette noted that the MPC combinad manacing with thelr Assault;
whereas, the proposed draft puts It in as a separate seecrion.

¥Mr. Thornten thouzht a gesd argument was that Oregon would be tied to
2 major populous state and uould have Lthe advantages of judicial construction
in that state.

Seaator Lent thought that it might be better to use the new word "menscing”
so ag not to carry along the trappings of Vihreatening,"” which might be
tied in with the old distinction between Assaunlt and Battery.

Mr. Thormton remarked that "menacing' was more than "rhreatening.”

Senator Lent road from the dicticna2ry: “Hﬁnﬂctu—projccting, threatening,
g threat cr threatening, anything threstening hare nr evil, to threaten;
synonymns, cae threaten.”

Mr. Pailletre motod cthat another problem, in just deelding what language
to use, 1s that "thrcat® appears elzewhere in the cade., It is uwsed in Theft
by Extortien. He noted that you could threaten someone by means other than
fear of physical injury. The drafters were trylpg to have the word convey
the thought of a threat to do physical injury to the vietim.

Chairman Carsop posed a situation where he told an jndividual that he
would Tough. up the individval's child and asked if he would then be puilty
of "menacing.”

Mr. Paillette replied thzt he would not.

Chalrman Carscu observed, thew, that he had certainly "threatened" the
vicrim but apparently had not "menaced" him. He noted the language in
the draft "... place another perss: in fear of imminent serious physlecal
injury" and presumed it veferred o the persci te whom the menacing word iz
made. If that is true, them he fzlt there is a difference between a "'threat”

and a "menace.”

Senator Lent felt, even though: the dictionary used the words as synonyss
for each other, that there is a little more sinlster connotation to "menace'
than there is to "threat." :

_ Mr. Thornton proposed the acceptance of Section 4 es written. The wmotion
carriad unanimously.

Senaton Temt polntad cut thai section 4 "menacing! iz talking about an
Vatpempt” cid wondeved IF thep weve gatt’nz dnta the orohlem Aiscussed eatlier
about the cifference heiw=er Teirlmes” and Mabvenoto.” Here & orinma is actually
defined as an "attempt.”
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M. P&ilieﬁte asked if he meant that *nenacing” could be Attempted Assault?

Sepator Lent asked how you could get at .someons for an attempt ab Henacing?
Menacing is 1tself an attempt.

Chairman Carsen did not thiuk you could have an atiempt at Henaclng.

Senator Lent asked 'if the members were confident that there would be no
problem regarding the earlier expressed thought about the difference between
2 "crime" and then making o separate distinction for zn "attempt."

The other memberz did not feel this would be a problen.

Mr.. Paillette noted the intent of the actor covered by section 4 would
not berancattempt to hurt or injure someone but is an intent to place them in

fear,

Saction 5. Racklessly endangering another percoen.

Senator Lent referred to the language "resklessly engages in conduct which
creatos o substantial risk...."” and felt this was diiferent from the language
in section 4, "bv word or conduct he intentionally attempts to place. v

Wr. Pailletie suswered thas thils went back to the definitions of the
‘Culpability elements and that the d=finitions are framed in terms of defining
Mrockiassly” and "negligently” and "knowingly” and "intentionally." He noted
that “recklessly”" modified the vert and not the noun. '

Sepator Lent noted that the Tiszconsin text read Nreckless conduct" but
~ that the Hew York Revised Tenal Cole read “recklessly engsges in conduct.”

My, Paillette advised that the Hew York definitions were geared to "reck-
- lessly™ and "negligently'' and "inteationally."

Mr. Thornten noted that Hew Yewlk had two degrees of Reckless Eandangerment.

Mr. Pailletre commented that ¥aw York had a tendency to break every-
thing down into numercus degrees. analling that they had four degrees of
Criminzl Mischiefl. '

Sepator Lent called attention to the use of "bodily" instead of "phyeica "
injury in Section 5. Nr. Paillette took note of this.

Senator Burns wWas now present.

Senator Lent noted that what was being said in Section 5 was: "A person
commits the crime of recklessly endanpgering another petson if his reckless
copdunt crestos a substantial risk of serious physical injury te another person.”
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Mr. Paillette agreed.

Senator Lent thought there was a subtle 31fference between talking
about "recklessly engaging in condunt” and "engaging In reckiess conduct"
but he did not know that it was an impovians oue., I there were a declsion
made beczuse some courns f21t there was & ﬂiffarence,'then perhaps another
look should be tzlan.

Senatoy Burns d4id not know-that theie was a diff:rence between the two
vordings.,

Sonator Lent referred to sn earlier statement by Mr., Thorntom regarding
the fact that by stisling to the New York statutes whare we can, and the
fact that that geate is so ponulous,  there will be decisions for our courta
to use as guldance and said this might be another instance vhere this would
be true.

Mr. Thornton wondersd if the subcommittee should not glve some consldera—
tion to the two degree approach adopted by Mew Teork. '

Senator Lent nsied that the New Youk text involved the use of the languaga -
“depraved indifference™ and "grave risk” discusaed earlier.

Mr. Paillette admittcd that from the plea bargaining standpoint the New
York approach hLad gome merit. Michigan, he advised, comes right out and says
that one of their bacic objectives Is to facilitate plea bargaining. He
thought the suhcommibtee conld go anether degreec if it desired. MNis feeling
was, that whera there is a situation where there has not really been any
injury, that serious questions covld arise as to whether it would come under
one degree or another. The drafrers did not feel that this would probably
be a blg area.

Senator Burns thought that iIf the members declded to break this section
down into two degrees that they would be indireetly approaching a questlon that
another subcommittee will be working on and that he thought they would wrestle
with in full Commission, and thet is Claszification of Crimes. He thought
there had been some thinking about Alstinguishing misdemeanors betyeen Claes
A, B, and ¢ and he thought Erdangering in gection 5 was a misdemeancr type
of offense.

Mr, Paillette thought section 5 woeuld be a misdemesnox type of offenza.
He advised that New York had 2 very sophistlcated and unnecessarlly complicated
penalty strocture.

Sepator Burns thought that when the members discussed putting two degrees
into section 5 they were really talking about two degrees of misdemeanors and
fie felt this should be avoided vwherever possible. ' '

Mr. Palllette informed the members that the subcommittee working om
Claesification of Crimes had approved of Mizdemosnors and Fetty Misdomeanors,



Fage 25

Criminal lLawv Revision Cemmisslon
Subcommittee Wo. 2

Minutes, February 20, 1969

This, he sald, iz yeally the only difference they had made in classifying
the erimes from the present law. :

Senalor Lent noted that in Nev York the lesser crime was cae where the
zctor only threatencd sevicwus physical lnjury and the greater crime was where
the actor threatened to extinguish a life and they again bring the ¢ireum-
stances idea through which is what disginguishea the draft's second and third
degres Assault. ’

Mr. Paillette reminded the members that they must, also, kecp in mind
the definition of "sericus physical injury” end that it is implicit in the defini-~
tion.thit~ it "creates a substantial risk of death.” With this in mind, he
¢hought- it might be somevhat redundant to have another degree in sectlon 5.

 Senator Lent moved the acceptance of section 5 as drafted, with the pro-
vision that the word "bodily" be changed to "physical.”

Senator Burns noted the presence of the language "substantlal ris " in
section 5 and asked Mr. Paillette 1f this was Lo be defined in the General
Definitions section, or if it was necessary.

Sepator Lent noted that it had been diseussed & little while Senator Burms
was absent from the meeting and that it seemed to be the conzensus of opinilon
that seme thinge would not be defined--that they would be laft to the discre-
tion of the courts. '

Mr. Paillette advised that the term had been discussed by other subcom-
mittees in relation to various draftz and that he thought the genexal feeling
had been that a polnt is reached where you cannot define any furthez.

 Sepator Lent felt that the courts are used to dealing with terms such as
"substantial evidence", ete.

Mr. Thornton pointed cut that the 1angﬁage "substantiai‘risk“ was also
used by Mew York. .

Sepator Lent's motlon to adopt section 5 carried unanimously.

"gzetion 6. Coerclon.

Mr. Palllette admitted that he was not overly enthusiastic about having
this section in the draft, but he felt that the decision as to including the
section or deleting 1t from the Assault Draft should be a subcommittee decision.
Mr. Paillette thought the crime was prztty well covered in ingtances whers
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it would be most Likely o ocenr and that is where there is some property
element dnvolved-~-an attempt to get proparty as a resuli of this action.

The languege int sectlon &, he said, is almost identical to the language con—
talned ic the Theft by Fztertdon Disfit.

Mz, Taornton thoupht it should be carefully studied because he felt
coerclon was somethipe a little differcnt from extertiom. . Extortion, he saild,
will nod reach certaln types of racketeering and shakedowm conduet and he
was not sure whether the Theft statuts would or not.

ifr. Patllette referred to the present statute, ORS 163+480: "any per-
BON...wF0 threstens any injury to the person or property of amothex...or
threatexs to accuse another of any crime with intent thereby bo extorf any
pecunlary advantage or property from him, or with intent to compel him fo do
any act apainst his will, shall be punished...". He noted that the crime
is commicted when the threat 1s made and there is neo requirement that prop-
erty bz cbtained. The proposed draft follows the present law but ssoparates
the offenses of thefr by extortlicn and ceercion. If property was lmvolved,
he said, it would £fall wader Theft and if no property was obrained as a result
of the Thefr ir could be attempt.

Mr. Thornton recalled coming up against gituaiions and Finding that the
extorrisn statule was dnsufficient and of offering a bill on this. He
had spme notes regarding thils that he would 1like to check out.

Chairman Carson referred to the language in section 6 (8), to the effect
that cocrclon is demanding conduct or telling someone to refrain from conduct
to use or abuse his position as a public servant by performing some act within
or related to his official duries...and he wondered about its application say,
to committee. chairmen in conducting a hearing or meeting. He noted the
wording was Iu the proposed draft, Illincis and a few other places.

Mr. Paillette noted that the language in the draft came from the MPC
as well as from Mew York. 85135.60.

Chairman Carson was of the opinion that the draft was such a hybrid
that it lost the safegunards in both dinstances. He noted the MPC deiined
criminal coercion "with purpose vnlawfnlly teo restriect ancther...” and
then put in the subsection relating to taking or withhelding action as a2
public official. '

Senator Lent pointed out that Illincds starts out the first part ¢f
its section by saying Y...a threat to perform without lawful autherity any
of the following acts:" and noted this d4d not appear in the proposed drafe.

Hr, Palilette agreed that the language In the draft was much cleoser to
that of New York.
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Senater Burns noted that Mr. Paillette was & little upeasy with respect
to section 6 and asked how he wonld altercsiively cover the void that would
be left if section § ware deleted.

#Hz. Paillecte askel Lf he messt the woid in respect to the present
extortion statutes? )

Senator Burns s21d,"yes" as he thought the precent extortion statute
almost covers some of rhe same thiugs covered by szetion 6. He noted that
it did not have rh= =lement of property in it.

Mr. Paillette thought the present Extortion statute was covercd under
the Theft statute the way it is draited because under present law there has
te be an Intex® to extort a pecuniary advantape or property from the victim
but there does not have to be any actual cbtaining of property to be extortion.
Under the Theft draft if thz actor obtains property it 1s Theft by Extertion:
if he does not sbiain property but just makes the threat with the intent
{the same Iintent that 15 necessary undey ORS 163.4807), it would be Attempted
Theft by Extortion. With respect to aressnt law, he did not feel thers would
be & wold, but with vespect to the question raized by Mr, Thorntom, that he
felt tie prezent Exi-ction statute hag proven to be insdequate, poerhsps
there is5 a woid that rhould be remedled.

Mr. Ynoroton ept:ted that he was not ready to wvote on the guestion and
bhe had 2 tide problem which would prevent him from staying at the meeting

- much lomper, He would like to check some notes he had on the problem and

study the draft wore befors he wvotad.

Hf.'Paillette sald that in respect bto the Assaonli Article that he
thought the cecercion crime ecouvld go any number of other places in the overall
draft.

Eenator Burns noted that it could almost Lbe a footnote to the Entortion
eection. He noted that if the subcommittee meibers had oot lockdd at Extortion,
that hz thought they should lock at Coercion in conjunction with Extovtion.

He theught perhaps it would be in order to postpone consideration of seetion 6,
and zt the next meseting Lring in the approvsd Extertien draft and place it
glde by side with eection 6 and ddzcpss which way ko go.

Hr. Palllcite dnformed the members that Hew York placed coercion in their
Kidpaping Article.

Chalrman Carson ennounced that if there was no objection, the course
suggested by Senator Bummg would be followed and upged all members to read
or rersad the approved Extortdion Brafit. There were no cbjactlons volced.



Page 28

Criminal Layw Revisinn Comrission
Subcommittee Ho. 2

Migutes, Februarcy 20, 1565

Mr. Paillette announced that he would like to liave a subcommittee meéting
every two or three weeks durlng session. Ie will get together with Chalrman
Carson and work cut thz date for the next meating for the subcommittee.

The meeting was adjourned at 4i20 P.M.

Raspectfully submitted,

Maxine Bartraff, Clerk



