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Fourth tleeting, April 24, 1969

Minutes

Hembers Presentt Representative Wallace Pl Carsom, Jr., Ghairnan

Absent: Senalorv Berkelay Lent
Hepresentabive Harl 1. Haas
Attorney Ceneral Uobert ¥, Thorbton

Stafl: Mr. Donald 1. Paillette, Project Directar
br. RBeger D. Pallingford, fescorch Counsel

The meeting was convened al 1:00 p.m. by Chairman Cavsen in Room an1,
CApltol Beildirg, Salem, Althouph there wis not a quoctin prescent, Chailrman
Carson asked Mr. Paillette to explain the provisions contained in the draft
on Kidnappihg & Pelated O2Zenges; P.D. #4; and alse to give sowe ackground |
informotion regarding the throe drafts previously considered,

Kidnapping and Related Offences; P.0. No. 4; April 1268 (Article 12)

Me, Pailletke statéd that Kidnappivg and zelated Gfenses; P D1 Ma, 3
had been considered by the full Commission at its meeting on ilarch 20, 196%, e
adviged that e had taken cure of the changes the Govmiszsion had requestod At
thiz meeting and in doing so had really restructuved the deaft, This can readily
be noted by comparing PN Mo, 3 with P.D. No. 4.

Mr. Paillette noted thot £2,D, Neo. & retained the tio degrees of kidnapping
and makes more aggravated the hosiage-shicld case; where ransom iz invelwed;
serious physical injury te the vietim is caused: or the vietim or another neTS0on
is terrorvised,

tir. Paillette observed that the thrust of the draft has not been changed;
it is really more a motter of struclural changes made in the attempt to get
away from the definition problems botherinz the Commission, specifically, the
terms "restrain® and "abduct” which had been defined in earlier drafts. Walle
the definitions do not appear in the present draft, the same concept is retsined
in the beasie definition of Kidnapping in the second degree, Mr. Pajllette
referred o section 2, subseotion (1}, to the languaue, "..o.with intent te
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interfere substantially with another's personal liberty,,." and adviszed that
this i's the sawe language that appeared in the @eFfinition of "restrain', He
noted that the wording "Takes the person Erom onc place to another” was subs
stantially the same az thal which had aAppearad in the definition of "abduct™,
The sane rationale, therefors, is contained in P, &% as was in P.D, #3 excent
that they are stated as elenents of the crime rather than set faorth as aefini-
tions., He was hopeful that this appreach would answver the objections to the
Previous drafi,

Chaivman Carson said he had jotted down a mews to "aveid affirmative
defense” when the draft wasg redrafted and recalled that most of the problens
bothering Comnission members had cewme up farther along in the draft--when they
had reaclhed the more refined areas, i,e., custodial interference.

Mr. Faillette agreed that thete had been trouble in this arez, alsa, and
advised that this had been changad,

Mr, Paillette referred to the section on Kidnapping in the first dofiree
and reecalied that theve had been guestions raised regarding the words "hostage"
and “terrorize', Judge Burns had been of the obinion that these terms should
be defined. Hr, Pailtette stated that e had placed definitions of these terms
in the commentary, DBoth terms have precise dictionary definitions and are in-
tended to kave the same mesnings, as used in the draft, The word "hostage", he
noted, 1s used in the present statute,

Chairman Carzon felr that the term "hostage” did not need defining because
it is easily identifiable and understood. The word "terrarize", howewver, is
a colorful, literate word. He noted that in seetion 2 a peraon would be guilty
of Kidnapping in the second degree if he confined a perzon In a place where he
is not likely to be found., I the elemenl of "terrorizing' the victim is added,
it boecomes first degree widnapping, He asked what would tlappent LT the actor had
Just weant to “scare the victim a Jittle hit",

Hr., Paillette did not think the actor would be guilty of firsi degree kide
napping, To "terrorize” would involve an oxtrenely {rightening experienco--a
fear of tovrture, starvation, ete. What the draft is concerned with, he said,
is "any of the.....purposes,..", so that what the actor intends to do is ime
portant, It 1s not so much whai the effect will be on the vietin or on another
person but what is intended by the actor. He agmitted thai the proof of thisz
intent would be a gquestion of fact and many things would enter into this such
as the age of the victim, whether theive was any other motivation on the part of
the actor, ete,, and all of these things would have to be considered, ‘The MPC,
he felt, very cavefully chose this word ond theic commentary points out the
kind of cases they felt would be covered by it, indicating that the term was
eaployed to cover "vengeful or sadistic abductions accoipanied by threats of
torture, death.,...". As on other cases, wiere intent is trying to be nroved,
the best evidence of the intent of the dctor is what was done by the actor,

Hr, Paillette nointed out that the dictionary definition of “terrorize"
1s "to jmpress with terroz; to coerce by intimidation” and "terrer"” is deFined
a3 the "state or iustance of ecxirene fear; wiolent dread; fright™, e did nat
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think the dictionary definition conld be improved upon.

Chairman Carsen posed a case where the actor sccrets someone iam a cabin In order
to eompel another perzon to do an act, . He asked how this weuld be handled
undetr the draft previsions.

thr. Patllette stated this would be hidnapping in the second degree, He
noted that this brought up another poiut. During the consideratiocn on the
Azsault Dralt the section on Coercion was deleted and at that time {here uas
some discussion aboul the nced for such a erime. Mr. Thornton felt there wore
some acts that could not be reached uniess such a section were written into the
statUte. The MBS places coercion in their kidnapping seetion and he thought the
subcomittee might feel it desirable to add o section on coercion to the pro-
posed Kidoapping Draft,

Chairman Carson cited an instance where sowmeone hands a note to a bank
manager telling him that his Cawilv has been kidnanped or the actor may, in lact
detain the family of the baok president, He asked if this would coue under the
"ransom” element in section 3,

Mr. Paillette Eeltr it very well wight be kidnappiug: it would certainty
cowe under rabbery,

Chairman Carson asked if it was not assumed, psycvologically, that kid-
napping is one of the most severe crimes, much wore so tham rebbery or burslacy,
He noted this is a erime that is a Federal offense,

Mr. Paillette Teplied that it was considered a nuch more severc erime than
burglary but not so much more thagp robbery, particoelarily armed robuery, e
noted that the reason kidnappily is a Federal offense is that the vietin is
taken across state lines, There is o presumption. he added, that after twenty-
four hours the victin has been removed from the stote and this is written into
the statute,

Hr. Paillette indicated that he felt the provisions in the draft would Cover
about every aspect of the crime, barticularly with the proposed commentary
included. He referred to section 2, Kidnapping in the second degree, and again
stated that the change was a matter of structure, nol of substance, The delfini-
tions previously in the section were eliminated and somc o the lenguage
previously in the definitions of "reslrain’ ang “abduet™ has been written into
the statement of the crime, e, Paillette referred to the languase, ... intent
to interfere substentially with ancther's personal liberty,.." and toted that
the word "personal!" had not been in the previeous drafts,

Chairgan Carson recalled that the Cowsnission had objected to the language
"A person dees not comait & erime under this sectian if:" appearing in section 2
of the previous draft, Ile noted Mr, Paillctte had taken care of thiz nbjection
in the new draft with the langusge, "It is a defense to a prosecution under sub-
section (1) of this seciinn if:™,

e Patllette added that this defense would he limited to ¢ relative and
: Telative is delined as ™n parent, angestor, brothew, sister, uncle or aunt.” In
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addition, the person taken must not have reached his sixteenth birihday and

the gole wurpose of the actor wust be to gain custody. 411 three clemonts must
co-exist for Lthe acter to have this defense and it is a defense only to kid-
napping in the second degree, IE any of the aggravifing faclors come in

(those Yistied in seckion 3}, the defonse set forth in subsection (2} of section
2 will not apnly,

Chairmen Carson guestisnedthat this faetk was elear in the vzl

Me, Paillette thouzht it would be clear when read along with the epmmentary
on paga & oand with the way custodial interference has been drafted, e related
that bhe had attempled fo draft custedial interference nreviding just one degree.
He had concluded, however, that it wes nccesrary Lo separate the narental
siluabtions frouw the others, ozt of the sktates, he said, have srovieions
which apoly to interference with custody. The Federal Hidnapping Statute
speoiflioslly exeludes parvents [row kideapping.  The aroposed statufe would
change existing law which covers faking away 2 ¢hild with inteut teo detain and
which doaes cover relatives, Under $his statule it iz possible far {he actaer
to get 1ife inmpriscnuent. HMr, Paillette indicated he would rate custodial in-
terFerones in the szecoud degree 23 4 misdemesnos and as a felony iF it werco
first degres, ouly for the reaszon that there are situations where the child is
taken out of the statz, He noted that under subsection (13 of secticn I,
custedial interfereuce in the segond dagres oot be cormitied by a relative,

The langusge “with intent te hold hin permanently or for a prolracted woriod™ is
intended tu provide some protection For 2 relative and would also “eep the

tingr custodial interference cases, which should be handled as a comntempt of
court, cut ol the distrlst ottorney's office. To be guilly wwler the provisions
af secliet: 4, the actor rust he A relative of the person upder sixteen and know
or have reason-to know that he has no legal risht te take, enticz ar keep tho
child £rowm his lawlful custedian plus having the intent to hold the child ner-
ranently or Eor o protractad veriod. Subsection (23 of section 4% is meant Lo
cover the Individual in the custedy of an institution. Cuestodial interference
in the Tirst degree arises when the person taken is retoved fiom the statn or

is exposed te a substancial risk eof illness or physical injury. Subsection (2)
of sectioh 3 is meant te cover the situation where A child is under medication
or on A szpacial foraula, ete,

Hr, Pa2illetie commented that child custeody is a wvery ""sticky” area atd
noted that under the oresent statute there iw very little diflercnce betueen
kidnapping and child stealing., If it is really an agoravaled came, he felt it
could bo prosecuted ns kidnapping in the first degree under the pronosed
orovisions,

Chmairman Curson as%ed tle reason Sor picking the age of 16 as rhe age
limit in tie draft provisions.

ST, Paillette aduitted that the age wes fairly arbitrary. The HPD, he
said, uses 1%, Michigan and Heow York use 16, Illineis uses 13. 1l noted that
glxteen was the age used in the statutory rane statuic now,

Mr. Vallingford noted that in Oregon there is an age in child custedy coses
where & ¢hild has 2 right to be heard on the issue of his custody: it was his
understanding that this was fourteen years of age. -

Replying to a gquestion by Chairman Carson, Mr. Paillette stated that the lan-
ruage used In stating the age of the child, "a persor who has net reached his six-
teenth hirthdey,” wins sugpesicd by Judge Sloan,
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