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OREGON CRIMINAT, LAW REVISION COMMISSION

Bubconmittee No. 2

Fifth Meeting, May 3, 1969
Minutes

Members Present: Representative Wallace P. Carson, Chairman
Senator Berkeley Lent (Delayed)
Reprozentative Harl H. Haas
tbgent: Abtormey Genersl Robert I, Thormbon

Staff: Mr. Donald L. Paillette, Project Director
Mr. Roger D. Wallingford, Research Counsel

The meeting was convened at 9:3%0 a.m. by Chairmen Carson in
Room 401, Capitol Building, Salem.

Sexual Offenses: P,.D. No. 1; January 1969 (Article 13)

Chairman Carscn asked lMr. Paillette to go through the draft
section by section, explaining the provisions of the drafi.

Mr. Paillette advised that the draft had been drawn by Miss Jeannie
Tavorato and reflects some ideas thabt sxre a desparture from the way bex
crimes are presently looked at in the State of Cregon. He felt that
the draft was arrenged in such a manner that it becomes necessary to
ilook at the vwhole draft in order to see how it fits together.

Mr. Paillette referred the members to the Reporter's Note
appearing on pages 1 and 2 of the draft. In this shatement Iliss
Tavoratto scts out what the draft tries to accomplish. The draft
seeks o protect two interests: (1) protection of the individual
against all nonconsensual and forcible sex acts and {2} protection
of the young from sexusl advances. It also attempts to discard some

of the old notions that are, a3 & practical matter, unenforcesble.

The proposed draft would not proscribe any sexmal activities
engaged in between spouses or any sexual conduct engaged in bebwesn
consenting adults. This would eliminate homosexual conduct as a
gource for a oriminal charge. It would not proscribe amy consensuval
sexual activity engaged in by adolescents where the parties involved
ape within four years of age of each other. Mr. Palllette felt that
this would probably be one of the most technical parts of the draft--
tﬁﬁiﬁg to see how the relationships are distinguished on the basis
of age.

Mr. Paillette outlined the provisions in the proposed draft as
follows: Definition of Terms; Proviesions Generally Applicabie to
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the Sexual Offenses Article; Rape (3 degrees); Sodomy (3 degrees};

and Sexual Abuse (2 degrees). He noted that the sections relating to
rape, sodomy and sexual sbuse are divided into degrees based on the

age of the victim and the age of the actor; or the mental or physical
condition of +the vietim; or the use of force or fthreats. BHe pointed
out that a5 the age span between the defendant and the victim increases
the liability iaocreases proportionately.

Senator Lent now present.

Section 1. Sexusl Offenses: Definitions.

Mp, Paillette noted that the definitions used throughout the
draft are set out in this section and read the definitioms for sexual
intercourse, deviate sexual intercourse, sexual contact, mentally
defective, mentally incapacitated, physically helpless and forcible
compulsion appearing in the draft. (Bee Bexual Offenses, P,D. No. 1,
PP. 1 ang E?g

Section 2. Provisiong Generally Applicable to Articile , Beyuzl ~ .
ﬁerﬂEes "

Mr, Paillette explained that section 2 sets out scme general
provisions that epply throughout the Article.

Subsection (1), Lack of Consent--Mr. Palllette noted that whether
or not specifically stated, it is an element of every coffense defined
in this Article that the sexual act was committed without the consent
of the vietim, Presumptions are set out that the individual is deemed
incapable of consenting when he is less than sixteen years of age
or mentally defective or mentally incapacitated or physically helpless.

Subsection (2), Mistake as to Age--1lr. Paillette advised that
"in any prosecution under this Article in which the criminality of
conduct depends on a child's being below the age of ten, it is no
defense that the actor did nd know the child'as age or that he reason-
ably believed the child to be older than the age of ten. When
criminality depends on the child's being below a specified age other
than ten, it is 4 defense for the actor to prove that he reasonably
belisved the child to be above the specified age at the time of the
act giving rise to the charge." Mr. Paillette obaserved that this
would work quite = change in existing law.

Subsection {3), Mistake as to (onsent—-ilr. Paillette pointed
cut that it is a defense for the zctor to prove that at the time he
engaged in the conduct he did not know the facts or conditions re-
sponsible for such incspacity to consent.

Subsection (4}, Spouse Relationships--Mr. Paillette advised that
husband and wife relaticnships would be excluded as well as peraons
living together as man end wife,
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Bubsection (%), Sexually FPromiscucus Complaingnts-~He noted that
proof that the alleged victim was & prostitute is the only evidence
that can come in.

Subseotion {6), Prompt Compleint--Mr. Paillette noted that this
wag & new provision glthough scome of the cases have considered this
from the standpoint of raising some inference if there has been an
unreasonable delay, This subsection would speil it out. Three months
would be the cut-off point unless the vietim were a child less than
sixteen. In this situation it would be up to the parent or guardian
to notify the authorities and they would have three monthes after
learning of the offense from the child,

Section 3. Rape in the third degree,

Mr. Paillette advised that in third degree rape there was the
element of age-—the female is less then sixteen years of age. There

is & new slement, also, reguiring that the male be at least four years
older then the female.

An optional subsection (2) is set out in brackets for consideratior
by the subcommiiiee and the Commission.

Ssetion 4. Rape in the sscond degreeé.

Mr, Paillette noted that this offense involwved the elements of
"mental defect, mental incapacitation, or physical helplessness."
Here the age is less than fourteen for the femsle and the msle 1s
elighteen or older.

Section 5. Repe in the first degree.

This section covers the highest degree of the offense end
involves the element of force or the female is less than ten years of
age or involves Tamily relationships. Subsection (3} of section 5 is
retained from existing law.

Senator Lent asked if under present statute thers was an enhanced
panalty for repe on & sister,

Mr. Paillette read from ORS 163.220: "A person coavicted of
raping his sister, of the whole or half-blocd, or his daughter or
the dauvghter of his wife, shall be punished....".

Mr, Paillette suggested that perhaps it would be best to pause
in the discussion of the over-all draft to consider the three sections
on rape. & noted that secctions 6, 7 and B covered sodomy and while
some of the considerations with respect o forge, ete., are the same
z8 those in the sections relebting to repe, it might bes well to con-
asider the sections on rape firat.
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Sechion 1. Sexus) Offenses; Definitions,

Cheirman Carson suggested the discussion return to the section
on definitions.

Mr. Paillette pointed out that the definition of "Deviate sexual
intercourse” is limited to conduct between perscns; it would net in-
¢clude the human-animal Hype of sitnation.

Sepator Lent also noted that it made another change--that involv-
ing whether or not the persons were married.

Chatrman Carson advised that he was not closing the door on
further consideration of the definitions in section 1 but suggested
going on to section 2.

Section 2, Provisions Generally Applicable to Article . Bexmal
Difenses.

Senator Lent cbserved that in several places in the section it
is stated that "it is a defense for the actor to prove..." and wondered
if thare would be any problem arising from Supreme Court rulings on
proving defenses. He cited the instance of the Leland case and asked
for information regarding the present status of Tproving defenses”.

My, Paillebte replied that at the time the Leland case vas
decided, the burden was on the defendant te prove Tbeyond a Teascnable
doubt"” and that burdern was sustained by the Court. He noted thab
there is a lesger burdsn now--"by a preponderance’ ,buf the burden is
still on the defendesnt. The present proposal covering the insanity
defense retsins the burden "by a preponderance of the evidence". In
a couple of other instances, he added, because of the nature of the
knowledge {being peculiarly within the lkmowledge of the defendant),
the burden hag been placed on the defendant, i.e., Professor Platt's
draft on Inchoate Crimes, the defense of renunciation in the charge
of sn atbtempt to commit the crime of solicitation or conspiracy. Hers
the burden is placed on the defendsnt because presently it iz not
aven a defense recognized in this State. The MPC writes it in as an
exemption in their Attempt Drafts--this not only mekes it 2 defense
but mekes it an exemption which keeps the burden on the state. .07
Professor Platt’'s feeling was that if the revised code moved in this
direction and allowed the defense to be raised by the defendant, it
ie not an undue burden Ho make the defendant prove it by a preponder-
ance of the evidence, Mr. Paillebte said that he agreed with
Professor Platt's thinking on this.

Senator Lent steted that, policy-wise, he tended o agree with
this, BHe felt that the State would be put in a pesition of having
to proved negatives beyond a reasconable doubt and this would be an
almost insurmouzntable burden.
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Mr. Paillette added that, as a practical matter, whem it is saild
that the defendant "has the burden by a prepondersnce™, if he puts
An any evidence, he is "home"™ because the buzden is shifted back to
the state Lo overcome thie, anyway. He did not feel there would be
a constitutional problem involved with this spproack. Actually, the
approach set out in the draft is more of a break for the defendant
than is sllowed under the insanity defense becavse it is just stated
as a defense in the draft on Sexual Offenses; notbing is indicated as
%0 the burden of proof. The MPC approach is that vhen it is stated
in terms of merely a defense, the burden is s¥ill on the sbate. It
really smounts to what Michigen cglls "the burden of injecting the
issue”, Whenever they have an instance where they allow the defenss
{sometimes called an exemption), they state it as "the burden of in-
Jecting the issue is on the defendant but this does net shift the
burden of proof". Mr. Paillette felt that the langnage employed in
the Sex Offenses Draft would be construed to mean that the burden ig
on the defendant o raise the issue and once he does this, the burden
would be on the state Lo overcome it; Tthe gtate would stil) have the
burden of proving the case beyond a reascnashble deubt.

Chairman Carson agked the significance of the age of ten - years;
why not twelve, for instance.

Mr. Paillette admitbed that whenever ages are diseussed, it ie
somewhet arbitrary. Ten, he szdvised, was the common lew age for rape--—
thgse below the age of fen were conzidered below the age of consent,
Over the age of ten, the wictim was not considered raped unless force
was used. The MPC uses the age of eleven.

Chairman Carson indicated he waould favor raising the age specified
to twelve,

Benator Lent was inclined %o agree with Chairman Carszon. Ee falt
that antil children get out of grade school they are quits unworidly
and at twelve they would be reaching the seventh grade level.

Chaiyipan Carson noted that, alsc, this was sbout the age most
girls reach puberty.

Mr, Paillette observed that the commentary on page & of the
draft discusses this and notes that it is generally held that a
reasonable mistake of age does not constitute a defense. The MP{, he
advised, dug into thiz gquite thoroughly when working on this guestion
and the draft "misteke as to age" provisions gre taken from the MEC.

Senator Lent moved that wherever "ten" iz used in this comtext
it be smended to "twelve”, The motion carried unanimously.

_ Benator Lent referred to section 2,subsedtior(4), Spouse Relation-
shipa, to the languasge, "...the exclusion extends %o persons living



Page 6

Criminal Law Revision Commission
Subcommittee Wo, 2

Minutes, May 3, 1969

as man and wife,..." and asked if this were defined anywhere.

Would going to a motel for the night end registering as man and wife
be sufficient.

Mr. Paillette replied thet this was pot defined buf that it

- gontemplates what would presently be thought of as lewd cohsbitation,
commen law relationships=-actuzl living Ltegether, holding themselves
out 10 be men end wife. What the drafy is trying to get at is the
bersonal relationship with one snother; whether or not they are legally
married wounld not be controlling.

Chairman Carscon terded to agree with Senator Lent thet there
¢ould be problems created where there 1g .no time limit spelled out
regarding the peried i{he vnersons lived together as men and wife.

Senator Lent compented theat more and more freguently individoals
are and will be living together without getting married. 1% may he.
a relationship that lasts a few weeks or several years. He would be
reluctant to puf those people in a different position for this type
of law Hhan a2 man and wife.

Uhalman Carson asked if the crimes of lewd cohabitation was being
elimingted and Representative Haas also wondered vhers this would come
inte play.

Mr. Paillette replied that the provisions would not come inbo
play in respect to the sex offenses; lewd cohabibtation is not covered
in this particular éraft. Section 2, general provisions, makes it
clear that the draft provisiens on sodomy, rape, ete., do not apply
to vwhat individusls do in their own home as husband and wife, %c spouse
relationships.

Chairman Carson sdded that the draft provisions would spply to

8 girifriend-boyfriend relationship if they meet whatever the regquisite
period is.

Senator Lent did not feel that it was so much a pericd of time
that should be looked ab bub rather s matter of intent. He indicated
he would be willing to take the approach taken in England just a few
years back-~that no act is crimingl if done between consenting adulis
in privete. Representative Haas glso indicated bhe would asuppert this
ronte.

Chairman Carson was of the opinion that, effectively, this is
what would be achieved unpder the draft provisions,

Mr. Paillette agreed that this is what the draft now says. BSexusal
activity between these people would not be criminal under the draft
provisions but the question might come up with respect to forcible
sexual intercourse or scdomy, efe.
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Mpr, Wellingford cited an example of a young couple who are
running away from home and living as man ang wife, inarily, they
would be young snough to come under one cof the repe sechtions. Would
they be exempt because they are living together as man and wife. He
noted they would not be consenting adults but consenting minors.

Representstive Haes noted that as to married, conmenting adulbs,
there was no problem. He understood, however, that as tc unmarzied,
consenting adults, sodomy wounld still be a crime under the draft--if
the relationship between the individuals were a weekend lizaon as
cpposed to renting zn spartment togethez.

Mr. Paillette agread that thisc statement was generally right.
He noted that the definition of sodomy in the third degree was “deviate
sexual intercourse with a person not his spouse...”.

Senator Yent noted thet the "living jogether” is the wery crux
of the matter. He did not think any of the subcommitbes mevbers felt
it should be necessary that the consenting adulta be legally married
or even de facte married.

Chairman Carson cited the instance where some sherifi knooks
down = motel door and the question is then presented to the district
attorney as to whether or not the individuals involved were living
&8 man and wife., He questioned how this would be determined--the only
true way of determining this would he whether or net they were in
fact merried, He felt the subcommittee might be opening a "Pandora's
Box" and thought that if the point the revision was going te was thet
of "consenting adults" then he felt they should not hide behind The
language presently contained in the draft.

Senator Lent pointed out that if the committee went to the
"econsenting adults" approsch, Mr. Paillette would have to do some
revising in regard to situations where the individuals involved kad
not reached the age of majority.

Representative Haas agreed with Chairmen Carson’s comments and
felt that presently the draft provisions were hypocritvical. He .
observed, also, that if medical studies were available as Lo whal is
deviate sexual behavior and whet is not, he doubbed that the draft
gefinition would meet the medical definition.

Mr. Paillette sgreed that the draft imposed separate standavds
of sexual conduct for spouses as opposed to unmarried, consenting
adulta.

Chairman Carson felt that except for the situation involving
minors, he would be inelined to raise no differences between standards
for consenting adults, married or unmarried.
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_Senator Lent asked if the budgst for the Crimingl Law Revision
Commission carrisd on through the next Legislative session; whether
or not Mr. Paillette would be available for consultation by the House
and Senate Committees studying the proposals submitted.

Mr. Paillette replied that the budget spproved for the Copmigaion
would carry through to duly 1, 1971.

Mr. Paillette asked if it was the desire of the gubcommitiee to
continue consideration of the draft or to 4ry to amend section 2e

Chairman Carson suggested that Mr. Paillette work on the
amendments. GSenstor Lent suggested the subcommittee take up that parl
of the proposed draft considered still valid, besrding in mind that
there would be aome hasic redrafting necessary.

Chairmen Carson agreed with this approach noting that the membenso
could bear in mind thatb “sPouse peintionships” will be redefined a8
mesning "consenting adults".

Sepnator Lent pointed out that from a drafting standpoint it might
ba best for Mr. Paillette to review the entive draft and then perhaps
do something with the sections, carryipg through the whole idea. This
might be better than patching the draft in cne place snd then finding
that it falls epart in snother.

Chairman Carsen and Mr. Paillette agreed tha® this might be the
better way to handle the problem.

Representative Basa referved the members to section 2 subsechion
(5), Sexuslly Promiscucous Complainants, and noted that he had seen
trials whers evidence has been admitted as to the conduct of the
complainant. It was his understanding that this kind of evidence
would not be admissible nor be a defense now.

Mr, Paillebte replied that a majority of the states do not allow
this. Tn common law the prior unchastity of the female was not a
defense. While some states have allowed this evidence, he pointed out
that problems arise because when you get into the area of promiscuity
and begin discussing chastity it become quite nebulous. In regsxd to
sexually promiscuous complainsnts, ander the draft the only thing that
would be zllowed to come in would be a question s to whether or not
she was a prostitute.

Representative Haas asked if this wonld be defined in the
statutes,

Mr. Paillette replied that "prostitute” has not been defined and
Cheirman Carson observed that the Supreme Court had jush defined
Usommon prostitute’.
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Senator Lent asked if under the draft the defendent would be
allowed to bring in evidence, not of specific acts, bubt of general
reputation in the community for promiscucus behavior by the complainant.

Mr, Paillette answered that he could not bring in evidsnce of just
preomiscucus behavior but he thought the defendant could bring inp
evidence of general reputabtion as & prostitute,

Benator Lent thought this brought up a serious policy decision-~
are either specific acts of promiscuity or a general reputation for
promiscuity to be cut out, This evidence really only goes to bear
on her credibility in comnection with a particular act; the evidence
18 not a defense since the defendant is not allowed to rape & girl
oinply because she he2 been promiscucus in the past. He asked
Mr. Paillette for the policy behind the draft approach,

Mr. Paillette replied that the MPC comments to their §207.4 ars
bhelpful on this issue:

"Inquiries of this character may be justified in cases
involving older adolescent girls where the easence of the offense
is the defendant's corruption of immocent but cepable females,
If, however, we proceed on the hypothesis that girls under 16
lack capacity for judgment in this area, it is something of =2
farce to ingquire inte their virtue. Previous aexual experience
in thies situation might well betoken previocus victimization,
which should not be a defense to a subsequent victimizer. How-
ever, One can envision cases of precocisus 14 year old girls
and even progtitubes of this age who might themselves be the
victimizers. Accordingly, the draft while rejecting the concepts
aof wirtne, chastity, or good repute permits the defense that the
girl is a preastitube...”.

Mr. Paillette referred, again, to conmentary appearing on page 8
of the Draft and read: '"This subsection recognizes a defense when
the vietim ia an underage prostitute whose lack of consent is baged
solely on the fact of legal incapacity o consent...”.

Senator Lent understeod, then, that sectiom 2 subsection (5)
refers only to someone under sixteen, Mr. Paillette agreed this was
correct and Benator Lent sbtated that his concern, then, had been in
eTTOT.

Mr. Paillsttw called atbention to section 2 subsection (2),
Mistake as to Age, noting that this subsection should be discnased
quite thoroughly., The subsection, in effect, states thet if the
defendent engages in sexual achivities with a c¢hild below the age of
12, & defense of mistake as to age will not be allowed since this is
considered pretty abnormal behavior. From a techumical, drafting stasnd-
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point, he noted, these sre tough problems to try to spell out. The

MPC approach and that of cdsher states has been to try to distinguish

end say that when you get to the teenage category there must be gquite
an age gpan befors the law becomes %00 harsh, recoghizing that young
people today ere much more sophisticated than they were a few years ago.

Mpr. Paillette cited the case of People v. Hernandez, a 1964
California case, nobting this case made quite a departure in the law
with respect to misteke of age. Until this came, it waz quite
universally accepted that mistake of age of the vietim with respsct
to statubory repe was not a defense, California allowed the defense
¢f a "reasconable" mistske and the test was objective rather than
subjective, Ilr, Paillette read from the Draft Commentsry, page 13:
"The rule that knowledge of the vichim'z age is not an essential elemant
of the crime of statutory repe and that therefore justifiable
ignorance of age is not =2 defemse in a prosecubtion for that crime is
apparently en exception to the general rule that guilt attaches only
vhere the accused intended to do the prohibited act."

Senator Lent directed attention to section 2 subsection (2), to
the languege, "When criminality depénds on the child'a being below
a specified age other then twelve, it is a defense for the actor to
prove that he reasonably believed..." and asked if this test was
subjective to the defendant. He asked if it would simply ba a
matter of semantics if the language were changed %o ",,.for the actor

to prove that a reasonable man in the same or similar circumstances
would have believed...".

Mr. Paillette felt that the way the draft was writien made the
test subjective.

Benator Lent felt a deciszion should be made as to whether the
committee wented the best phrased az a2 subjective or objective test.
He favored leaving the subsection as drafted but felt a decision shonld
ke made by the subcommittes as the way in which the test is applied
and the menner in which it is phrzsed could make the difference he-
tween convichtion or acquittal at one level and whether or not an
appellate court would say there was error.

Mr. Paillette thought this might be expanded in the commentary,
aileo, to make the intent clear. He added that to allow the defense
at all is guite a departure from the btraditional view that when the
sctor engages in sexumal activity with certain age girls that he does
80 at his own risk. With this in mind, it might be felt it was going
too far to allow the test to be Jjust what the defendant reasonahly
believed and that since the defense was to be allowed at all, thas it
would not be a burden to make it & "reasonable man" test.

Representative Haas said he would go along with this,feeling that
the mental abilitiesa, the capacity of the defendant, would be part of
the evidence admitted under thalt test.
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Senator Lent understoed that the subsection would then read to
the effect thet "it is a defense for the actor to prove that a reason-
gble man in the same or similar circumstances would have believed the
¢hild fo be sbove the specified age..." and aszked if the defendant
would be entitled to an instruction from the triel court that the
mental ebility, the capacity of the defendant, is one circumsiance
that the jury may teke inbto consideration. He thought that if the
present draft languaze were reftained, the defendant would be entitled
to such instruction while if the language were changed to a "reason—

gble man" test, he was not certain the defendant would be entitled
to it.

Mr. Paillette polnted ocut that the first question to be answared

wesg whether or not the defendant should be entitled to the defense at
all,

Representative Heas thought all would agree that where a giri
locks snd zcts nineteen, there should be this defense for the defendant.

Repregentative Carson pointed out that this would really be trying
the girl, her sppearance. Actually, he conbtinued,  the issue would Lo
decided on how old the girl looked to the jury, not on the dunliness or
nental capacity of the defendant.

Representative Hass moved that as a policy matter the subcommittee
edopt the "reasonsble man" test as opposed to a subjective test. He
noted that the approaches apre intermingled but explained that the
conduct of the complainant would be viewed as well as the circumstances
surrounding the act %o determine whether or not the defendant was
reasonable in the mistake as to age. The motion c¢arried unanimously.

Mr. Paillette asked if the subcommities wanbted this spelled out
gpecifically in the siaftute.

Senator Lent thought this could be done easily by changing the
language to: "..it iz & defense for the sctor to prove that 2 reason~
able men in the same or similar circumstances wonld have believed the
¢hild to be...".

Mr. Paillette asked the feeling of the subcommittee with respect
to the burden of proof. If the subsection language is left ama it is
{just saying "it is a defense"), the burden will be on the stabe.

Benator Lent gaid that the burden iz on the sbtate in all coriminsl
caees anyway. 1f the defendant remains silent and puts on no defense,
the stete still has the burden. He noted that the amended subsection
would allow the defendant to inject the issue and would not be changing
angthing in regard to the burden of proocf.
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Cheirman Carson asked Mr, Peillette if he thought it should be

as it is under the issue of 1lnesnity--placing The burden on the
defendant after he injects The issue.

Mr. Paillette replied that he was not certain--he fellt something
could be said for requiring the defendant to prove by a preponderance
that there was a reascnable mistake in age. However, in the case of
insanity, he noted, there is a presumption of senity to begin with.
This situation is different, also, he said, from renunciation where
there are fackts peculiarly within the knowledge of the defendant.

Benator Lent recalled the Leland case and while his memory was
somevhat hazy, felt there was a case following Leland on which the
Court got inkto the whole question of provisions where guilt must he
proved beycng a reascnable doubt, placing the bhurden of proof, ehec.
Senator Lent fhought that the Supreme Court in the second casa wentb
toward the position taken by those who dissented on the Leland case.
This, he noted, would coler the thinking as to the burden of proof
provision in section 2 subsection {2).

Senator ILent noted that part of the problem comes from the fact
that the State of Oregon treats presumptions differently then the
majority of the stabtes. A presumption, he said, is of a higher ordsr
in Oregon than in most sbates; in most states there is very 1litvtle
difference between an inference and a presumption. A presumption can
digappear completely from a case when overcome. In Oregon, however,
in the law of evidence a presumption does not disappear completely.

He wondered if subsection (2) required the defendant to prove a defense
by & preponderasnce of the evidence if this would be requiring the
defendant to come forward.

Representative Haas felt there was g difference. For example, in
a sitnation where the defendent is accused of driving while intoxicafbed,
if he wents to present a defense that he is an epileptic he must
present that evidence. The state does not have to negate, they are
just going to have Lo prove facts to get the case Lo a jury. in sub-
section (2), however, if the state provea the elements of the ¢rime,
if the defendant is going to assert that there were unusual circull-.
sbances, such as that the defendant appeared to be of an age o glve
consent, the defendant must present these facts.

Chairmen Cerson felt the shtabe would be put in an impossible
position--the state would have to prove that the defendant looked
below twelve years of ags.

Senator Lent posed the situation where the defendant presentsd no
evidence except the appesrance of the girl in the courtroom, leaving
it up to the jury to judge her appearance. How could the appellate
court handle the case?
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Representative Baas 4id not feel the defendant would get the
instruction hecause the triszl court would ssy there had been no
evidence put in the recerd in thiaz case which would justify a resson-
ably prudent man making a migteke as to age.

Mr, Paillette agreed; he did not think there would be an in-
atrugction by the court unless something was placed in the recerd.
As a practical matter, he noted, the appearsnce of the plaintiff
affacts the decision of the jury--although this cannot be argued.
Mr. Paillette was not too satiefied with the language contained in
the swbsection with respect to defense, In previcus drafts, for
instance, it has been described as an "affirmative defense® or it is
nade clear that the defendant has to come forward, The propoeed. draft
simply reads "it is a defense" and then by using the words vfor the
actor to prove" implies the defendant has the bupden of proof and does
not designate the kind of burden.

Representative Haas indicated he felt it should be "proof by &
prepondsrance of the evidence".

Mr. Paillette noted that the draft language was taken from the
MPC but the MPC adéds that the actor must prove the defemse by "a pre-
ponderance of the evidence'.

Senater Lent wondered if the adoption of the objective, reason-
able men test wrote out the parbicular defendant who actually lmew
the girl's age. He thought languege would have to be edded to provide
that such a test would not be a defemse if the particular defendant
actually had knowledge of the plaintifi's age.

Representative Haas 4id not think this would be a problen since
the tast would be for "a reasonsble man in the seme or similar gircum—
stances would have believed..." and one of the cirvcumstances would he
that the defendant knew the pleintiff's age.

Senator Lent suggesbed inserting the following langusge in
ssction 2,.bubsection (2), "did not know the true age of the child
and that a reasonsble man in similar circumstances would have believed"”
80 that the sentence would read: “"When criminality depends on the
child's being below a specified age other than twelve, it is a defense
for the actor to prove that he did not kmow the true age of the child
and a reasonable man in the same or similar circumstances would have
believed the child to be above the specified age at the time of the
act giving rise to the charge.”

Representative Haas noted this would make the defendant testify.
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Mr. Paillette felt that no matter what language was placed in the
gubsecticon it would make the defendant testifyy; if the defendant wants
to take the defense, he will have to testify,

Mr. Pgillette cobserved, also, that when the whole code is fitted
together there would Le sections where it will resd "it is a dafense"
or "it is an affirmative defense”, etec., and it may result in a hodge-
rodge unless cere is exercised.

Representative Haen azsked Mr. Paillette how he viewed the differ-
ence between "affirmative defense" and just "defense.

Mr. Paillette thought that if it read Jjust "defense" it would be
analogous to what Michigan calls "injecting the issue'-~the burden of
injecting the issue i on the defendant and he has to bring it up.
Thiz is gll the defendant has to do; the burden is not on him to prove
it. The burden is still on the state %o prove everything, including
that issue, beyond a reasonshle doubt.

Chairman Carson was of the opinion that if the test were left
obhjective, it would not regquire the defendent to come forward himself.
He felt the defendant's attorney could draw the stbtention of the jury
to the appearatce of the witness with the intent of raising the defense
of migtake as to age. If the test is put subjectively, it would
reguire the defendant to sppear onh the stand to prove what he reason-
ably believed. The only way he could avail himself of the defense
would be by taking the stand.

Senator Lent pointed out that if the langusge "by a preponderance
of the evidence" were inserted in the subsection, it would be going
much farther than the Michigan interpretation.

Mr. Paillette advised the MPC hes been very reluctant about
rlacing the burden on the defendant anywhere throughout their code.
In respect to mistalte as to age, however, they do spell out that the
bu;ggn is upon the defendant to prove by a preponderance of the
evidence.

Chairmen Carsomn:.asked if there had been a distinction drawn
between excuse, defense, affirmative defense, and various cabegories
of duties,

Mr. Paillette said that it hed not really been spelled out.

Repregentative Hoas added that a defense just has 1o be raieed
but an affirmative defense has to be proved by a prepondersmes,

Senator Lent thought it would be sufficiebt for section 2, Sﬁb-.
section (2} to read "...it is a defense for the actor to prove..." with-
out adding "by e prepondsraprs nf the evidance®.
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Chairmen Carson indicated he would go along with Senator Lent
and favor leaving the language as drafted.

H:. Paillette noted that the MPC has a seéction (and he anticipated
the Oregon Revised Code would have something comparable} which conbaini
the following approsch on effirmative defenses:

"{1) No perscn mzy be convicted of an offense unless each
element of such offemse is proved beyond a rsasonsble doubt, In
the ahgence of such proof, the irmocence of the defemdant is
aszrea .,

(2} Subsection (1) of the Bection doss not:

(a) require the digproof of an affirmative defense
unlazs and until there is evidence aupporbing such defense;
or" (MPC, Seotion 1.12)

Mr. Peilletbe observed, then, that once the gvidence is injected,
there must be evidence Ho disprowve this. '

Representative Haas noted that the stabe must prove their case
beyond a reasonable doubt and asked if the defendant came forth with
the defense of misgtake as to age, is the state put in a "beyond a
reasonable doubt" pesition to rebut or iy negatvive proving of that
defense enough., He felt that if the defendant presents =0me evidence
of mistake a5 to age, there should not then be an instruction that
the state must disprove this defense beyond & reasonable doubt.

Senator Lent commented that just by allowing the defense it might
have to be disproved beyond a reascnable deubt by the sgate, He felt
the only other way to handle it would be to return to the old law and
not allow a defense, to allow 0o exXcuse.

Mr. Paillette pointed ottt that the jury ise instructed on any
eriminal case that the burden is onr the state to prove each and every
material allegation beyond a reasonsble doubt and this defense would
not be & materisl allegation; the prosecutor would not plead this
ip his indictment. "The age of the child is an element but not what
the defendant believed and the reasconsbleness of it is not an element.

Representative Hans agreed and felt that the sbate would Jjust
have to rebut the evidence presented by the defendent and take 1t to
the jury. The jury would be instructed upon whether or not ¥a reason-
able men in the same or similar circumstances would have believed...".

Senator Lent pointed out that the underlying assumption of the
whole thing is baced on the fact that the state on something othexr
then the girl's testimony is going to be able to prove she was 3
certain sge, say, under the age of sixbteen., He posged a situation
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involving an orphened Korean child perhaps brought over to this
country for adoption--where no birth records would be available for
proof of age. Mny testimony given by the child in this regard would
he pure hearsay. How would this be handled.

Chairman Carson agreed that this was one thing that is purely hes
say--testifying as to your age.

Senator Lent agaln gtated the problem--whebther or not it is a
defense for the actor to prove misbake as te age by a preponderance

of the evidence or whether it will be left as drafted and left to-the
courte to handle.

Mr. Paillette referred o the MPC and read: "When criminality
depends on the child's age being below a critical age other than 10,
it is a defense for the actor to prove by a prependerance of the
evidence that he reasonably believed the child %o be above the
eritical age.® (MPC, §21%.6 (1)).

Senstor Lent steted that as a policy matter he weuld be willing
to mocept this; anything else would put too substantial a burden on
the stste. He moved, therefore, that in section 2,subsection (2},
after the word "prove" the language "by a prepondersnce of the evidenc
be inserted. The motion cacrriéd unanimousiy.

' Senstor Lent stated, alsc, that the same language should probably
be inserted in subsection (3), Mistake as Vo consent. He asked
Mr. Wallingford's opinion regarding this.

Mr. Wallingford agreed, adding that if anything, it would be
stronger in subsection (3) since this might involve some rather
difficult situations involving, perhaps, a mentally defective child,
He thought perhaps it would be easier for the defendant te raise the
defense of mistake as to consent that that of mistake as to age.

Mr. Paillette Tead from the draft commentary on section 2 (3):
"There is ne requirement that the mistake be 'reasonable’. Since
in most csses the only source of information about the mistalke will
be the defendant himself, this means that he will need to take the
stand on his own behalf to prove the defense. At this point the jury
should be competent to judge his credibility. The defendant is given
the opportunity %o exculpate himself but The state is not given the
difficult burden of proving culpeble knowledge." In other words, he
said, the state just has tc prove the lack of congent and does not
nave to prove that the defendant knew of any particular condition
of the plaintiff.

Chairman Cerson remarked that spparently a subjective v, cbjectiv
approach would not be a problem in subsection {(3) gince it is what the
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defendant believed to be faot., He asked Mr. Paillette if ha felt the

language "by a4 prepondersnce of the evidance” should be inserted in
subsection (3). .

Mr. Paillette advised that the MPC 4id not have a provision for
mistake a8 to consent; thiz was taken from New York and he resd from
Section 130.10: ",..1% is an affirmative defense that the defendant,
a2t the time he engaged in the condwet constituting the offenses, did

not know of the facts or conditions responsible for such inecapacity
to consent,"

Representative Haas observed that this area really dealis with
the adult, principally-~the male or female who is intoxicated, under
the effects of drugs, mentally diseased or defective, etec. The stabe
is going to have to prove that this zdult was not able t¢ consent.
The defendant, unless he has unusyal evidence, will probebly have
to tske the stand end state that he did not koow of this incspebiliby
and state facts as to why he did not know this. He felt the state
would have to prove ncun-consent te start with.

Mr. Paillette referred to section 4, Rape in the second degree,
and pointed ocut that incapacity to consent is an element of the crime,
If somsone i® charged with second degree rape, the prosecutor will have
%0 plead "incapacity to consent" in the indictmemt. If the situabion
ig one where there was no consent, then it becomes a crime of foreible
compulsgion;, rape in the first degree.

Chairman Carson asked if the term "affirmetive defense' would be
defined.

Mr. Paillette thought perhaps it should be defined. It has not
been necessary until now, he said, becanse everywhere the term has
been used its meaning has been spelled out. 4 problem might arise,
however, when the statutes are amended and the oxriginal languege is
changed.

The subeommittee recessed for five minutes,.

Mr. Paillette referred to section 2, subsection {3), Mistake
as to consent, and suggested the subsection be made consistent by
placing the burden of proof by a preponderance of the evidence upon
The {‘ie fenﬂaﬂt - I

Representative Haas moved that in section 2, subssction (%), after
the word "prove" to insert "by a preponderance of the evidence". The
motion carried unanimously.
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Bection 3. Rape in the third degres.

Mr. Paillette advised that there were three degrees of the crime

of rape. Because of the way the three degrees of the crime are framed,
he 4id not think they were "lesser included" offenses.

Replying to a question by Chairmen Carson, IMy., Wallingford noted
that the provizions in gections 3, 4 and 5 did not zpply to men.

Senator Lent understood There would be a penalty in the draft,
however, applying te foreible sodomy and advised that homosexual rape
apparently is becoming quite a problem in the correctionsl institutions.

Mr. Paillette replied that there was a section in the draft cover-
ing this conduct and Representative Haas added that it could alsoc be
covered by the charge of assaunlt.

Cheirmen Carson asked if there was any objection to the language
"less than sixteen years of age" contained in section 3.

Reprezentative Haas asked how long the age used in these statutes
has been sixteen.

Senator Tent noted that the draft provides that the male must
be gt least four years older and this getz awsy from charging a sixbeer
vear old boy with statutory rape when it involves a fifteen year old
girl.

Mr. Paillette advised that optional subsection (2) was inserted
for consideration by the subcommittee and would take care of infrequent
¢cages involving trickery.

Chairman Carson asked if the draft provisions would, in effect,
gay that a mele nineteen years of age could not commit rape in the
third degree.

Mr. Paillette pointed out thet it would be rape in the second
degree if the female is less than fourteen and the male is elghteen
or older, :

Chairman Carson asked for the theory behind the four year age
span writter into section 3. He looked at This provision as opening
a gap rather then closing one.

Senator Lent agreed that it was opening = gap in the area of
consenting relationships. He thought that the closer the boy and girl
were in age, the less chance there was that the boy would be taking
advantage of the girl.
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Mr. Wallingford remaried that the provisi -t i
at teenage ewperimentation. provisien wam aiped, prieecdliy,

 Chairman Oarscn felt that vhen the boy 1s undex sixtoen and the
girl fifteen, he could agree with this; however, as the male becomes
sixteen, sevenieen,eightoen and just short of nineteen, he did no®
have much undergbanding for a boy of this age experimenting with a
%irl of fourtesn. Under the dvaft provisions this conduct woald nob
B Tape.

Mr, Paillette agreed that if the male and female were within the
four year age spread 1% would not be rape.

Senetor Lent added that the girl must be over twelve; if she i#
under twelve it would not matbter what the age spread was, it would
not be & defense. He cbeexrved thalb a present the male has no defense
even when he iz gixteen and she is fifteon and the relationship is a
congenting one. The problem often does not arise until the girl De~
comes pregnant.

Chairmen Carson referred to optiounsl subsection (2} of section 3
and agked the definition of the language "a sexual act" used in the
subsection. He noted that "sexual contact” is inciuded in the defini-
tion section but not "a sexual aot'; was it meant to mean “sexual
intercourse”?

Representative Haas felt the present languege in the opticnal
gubsection would go well beyond cevering juet sexual intercourse.

Cheirmen Carson sgreed and asked if repe was intended o cover
more than this.

Mr. Paillette felt it was simply a poor choice of terms and that
the langnage "a sexusl act" should be replaced by the wording "gexual
intercourse'.

Senator Dent added that it should resad, r.,.is unaware That
sexual intercourse is being performed with her,..'.

Mpr. Wallingford asked what bhe difference was between the
optional sub (3? in section 3 and subsection (1) in section 4.

Senator Lent thought the optiomal sub (2) in section 1 would give
rise o problems involving individuals living together as husband
and wife by the use of the language . .because she falsely supposes
that he is her husband.". He posed a cituation where a woman finpds
out that her mayriage is not velid and out of vindictiveness wants
to prosecute the man she falsely supposed to be her husband.
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sug§nsiyian of marriage based on a common laM‘ralatinnship. The
derivation of the subsection is the MPC, a section entitled "Gross
Sexual Imposition” which weadsd o the effect that a male who has
sexual intercourse with a female not his wife commits a felony of the
third degree if he compels her by threat; if hs knows that she sufrers
from 2 mental disesse or defect vwhich renders her incapable of apprmis
ing the nature of her conduct; or he knows that she is Unaware that

8 sexual act is being committed upon her or that she submits becanse
she mistakenly supposes that he is her husband.

Mr, Wallingford cited an instance where n defendant had inter—
course with a womsn who was unconscious because she drank too much.
Could he not be prosecuted under either the optienal subsection {2)
o section 3 or subsection (1) of section 4. There would be sn en~
hanced penalty under section 4, he said, but the defendant would be
Builty of both since the female would be "unmaware tvhat sexual inter—
course was being committed upon her" and she was also "incapable of
consent by reasen of.,..mental incapacitation,”

Representative Haas asked if this got into the problem of the
same act with an enhanced penalty-—giving the district atbtorney the
right %o choose which he would crosscute under.

Mr, Paillette did not think there would be a problem involving
giving a district attorney too much discretion because there is the
added element of "imowledge® in section 3. The male "knows that the
female is unaware...", while in section #, rape in the second degree,

the female is incapable.

Senator Lent indicated he felt it would not make too much giffer-
ence whether the optiomal subBection in section 3 were incluoded or
left out.

Representative Haas felt the last rart of the optional subaection
was needed; that lsnguage resding "...that she submits becauee she
falsely supposes that he is hep husband.™ He felt this would cover
the situation where several children later the women finds she is not
legally married.

Chairman Carson thought this was what should be svoided--if the
couple live as man and wife, this would exclude their conduct from
the scope of the dpaft pProvisions on rape, godomy, ete, He objected
te the inclusion of the language in the optiopal subsection if it
refers to the legal relationship between the individusls because the
subcommittee had previously removed, for all practical purpeses, as
far as rape, sgdomy, etc., are concerned, any legal relaticnship of
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marriage and he would not went to put it back in so that the wife
could claim that she supposed they were married but zipce they are
not, the relabionship becomes rape.

Representative Hass understood that the esrlier amendment had
to do with the relationship between consenting adults, He felt that
the optional subsection language was, again, getting almost into the
area of consent--under the circumstances where the women felt she wag
married and she was mot, the consent would not be valid,

Representative Haas moved to delete the optiona) subsection (2)
of section 3. The motion carried unanimously.

Bection 4. .Rape in the second degree.

Mr. Paillette explained thet in second degree rape the critical
age for the female is less then fourteen while the male isg eighteen
years of age or more. He recalled thst in the Kidnepping Draft when
the age of sixteen wag discussed the following language was employed,
"a person vwho has not reached his sixteenth birthdsey". This langusage
was suggeated by Juﬂ%e Slogn because he felt this would cleariy ine
dicate te any judge the intent meant,

: Senator Lent thought this had been covered in the dreft--that the
person is deesmed a certain age up to and including the day before his
next birthday.

Mr. Paillette advised this information was contained in the
draft commentary. (See p. 6, Sexual Offenses, P.D. No. 1}

Senator Lent thought the language in the commenrtary was good and
wondered if it could not be made general and be placed in a definition
section somewhere so that it would apply wherever ages are mentioned
in the ztatutes.

Mr, Paillette promised to see what he conld come up with in
this regard.

Chairman Carson noted that the age below which the female is
unable to consent had been reised from ten to twelve and asked if the
age of fourteen set out in section 4 subsection (2) was still satis-
factory. The section would now cover a one year period rather than
two years.

Senator Lent understoed that in any case, irrespective of age,
vhere there is forcible compulsion, the male would be gulilty of rape
in the firast degree.

Mr. Paillette agreed this was right; this is not changed from
prezent law.,
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Mr. Wallingford asked if the fact that there was some over-
lapping between section % and section 4 would create any problems.
He cited the case where a young couple could be guilty of either
third degree or second degree rape because of their age--a thirbteen
year old girl and an eighteen year old boy, for instance. Under
third degree she would be "leas than sixteen” and he would be "at
least four years older". Under gecond degree she would bhe "less
than fourteen" and the boy would be "eighteen years of age or more,"
Could the eighteen year old argue against being charged with second
degree rape when he could just as well be charged with third degree
vhich it can be assumed would have & lesgser penalty.

Mr. Paillette thought the only way there might be z problem
would be if rape in the third degree were to be classed a misdeuwsancr,
but he was of the opinion that all three degrees of rape would be
classed as felonies., The Court has szid the mere fact that one
criminal act viclates two felony statutes is not improper.

_ Senafor Lent moved the adoption of section & as drafted. The
motion carried unanimously.’

Section 5. Ravne in the first degree. -

Chairman Carson reminded the members that in section S, subsection
(2), the age had been changed sc that the section reads "the female
is less than twelve years...".

Mr. Paillette advised that the lanpnage contained in subsection
(3) was taken from the present statute,

Senstor Lent asked if the language in the section was broad
enough so that a husband forcing his wife to have intercourse with
ancther would be guilty of rape,

Mr, Paillette thought this type of conddet would be covered and
added +that he had Just finished a draft on Parties to Crime in which
he talks about sccomplices. Under the dreft, which ig no different
from the present sccomplice concept, the hugband would be guilty of
rape for conduct of this kind., He noted there is an Oregon case
which says a female as an sccomplice cen commit rape. In Oregon they
gre all principals.

Senator Lent moved the adoption of section 3 as amended and the
adoption of section 5, amended as to age in subsection (2). The
motlon carried unanimously.

Sections 6,7 and 8, Sodomy in the third, second and first degrse.

Mr, Paillette explained that the offense of sodomy was divided
into three degrees. The berm "deviate sexual intercourse" is used
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in defining the crime and this term is defined in section 1 of the
draft., In each degree conduct with a "spouse" is excluded-—the

langusge "consenting adult" will be inecoTporated as a result of scktisn
by the subcommittee,

) Chairman Carson understeod that consenting adults no longer,

in Orsgon, could commit sodomy--male upon male, femele upon female,
or male upon female. The "consenting adult" would be someone sixbeen
or above sccording to the provisions in sechion 6.

Yr, Paillette agreed this stabtement was correct, He added that
Tthe age of aixteen applies Ho the present statutory rape provision.

N Senator Lent noted that nothing applies to sodomy in the present
aw.

Mr. Wellingford advised that the only exception iz the present
fornication statute whick would spply to a szseventeen year old girl
and a boy over eighteesn.

Mr. Pailliette read from ORS 167.030: "Any male person over the
age of 18 yeers who, without committing rape, c¢arnally knows any
female person of previcus chaste and moral cheracter, who is over
the age of 16 years =nd under the age of 18 years...". He advised
that the provisions of +the proposed draft woulé repesl the present
gtatutes on adultery, fornication and seduction.

Representative Haazsg referred to section 5, repe in the first
degree, and noted that subsection (%) covered the sister, the daughter
and step-daughter who is less than sixteen yeers of age. He asked
why this same provision wag not included in the section on first
degreoe sodomy. If rape i criminal conduct under those circumstances,
he felt sodomy would certainly be, also.

Mr. Wallingford thought the same provision should probably
spply to first degree sodomy; statistically, he thought this conduct
was more comnon then rape.

Representative Haas moved the provision contained in section 5,
subsection (3) be added to section 8 so that it mey be considersd by
the full Commission.

M. Wellingford asked if this were put in under the sodomy
statute if it would apply only to femaies or would it epply also %o
a mele step-son &s to his step-mother.

Mr. Paillette thought the languame employed in the sodomy section
would have to be a little different from that employed in the rape
section.
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Cheirman Coarson asked if it would fsll within the new "conbribut-
ing" section.

Mr. Patlletts rather doubted FThat it would.

Benator Lent referred to section 8, subsections (1) and (2),
noting the use of the term "victin" and =3id he did not think bthe
provisions should be confined to just females; the conduct could in-
volve father against son or father asgainst step-son., He suggested
language tc the effect: "..the victim is less then sixteen years of

e and ia the actor's brother or sister, of the whole or half-bleood,
his son or daughber or his spouse's son or deughter,”

Representative Haas agreed that this wonld be his motion and it
carried pnanimousiy.

Chairman Carson announced that unless there was cobjection, sention=

6, 7 and 8 would be considered spproved as amended. There was no
abjection.

pection 9, Bexuzl sbuse in the seccond depgree.

Mr. Paillette explemined that the key phrase in the section isg
"sexual contact" which is defined a3 "any ftouching of the sexual or
other intimate parts of a person not married to the actor for the
purpose of arousing or gratifying the sexual desire of either party.”
The crime of sexual azbuse in the second degree consists of saxmal
eontact plug no consent or the incapacity to consent. It 1s a defense
for the actor to prove the victim's lack of consent was due sclely
to incapacity by reason of being less than sixteen years of age
and the alleged victim was more than fourteen and the actor was less
than four yeavs older than the alleged victim. Mr. Peillette thought
thet if subsection {(2) of section 9 were rebained, it should be re-
structured to maske it clear that the elements were to be resd in the
conjunctive——all three elements would have to apply to make the de-
fense available.

Mr. Paillette read from the draft commentary: "It should be
noted that consensual sexual contects between adults are not pro-
seribed. Subsection (2) of section 9 mekes a defense available to
the defendant when the circumstances are as specified. The purpose
of this defense is to exclude from criminal sanction certain activity
by adolescents, i.e., 'the necking party' between a 14, 15 or 16 year
old 'victim® and smother young though criminaily responsible person
of slightly greater age. 1% is anticipated that the age of criminal
responsibility will be 14 in the final proposed Code.” He noted that
14 is the age now appesring in the Responsibilivy Article.
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Section 10, Sexual abuse in the first degree,

There were no questions concerning section 10 snd Chairman Capson
stabted that unless thers were objections, seetions 9 and 10 would bhe
considered approved. There was no objechbion raised to this approach.

Senator Lent suggested that the subcommittes go over the draft
on Sexual Offenses after Mr. Paillette redrafts it,

The date of the next subcommittee meeting was left open: due to

the very heavy legislative schedules maintained by the subcommittee
members.

The meecting was adjourned at 12:30 p.m.

Bespectfully submitted,

Nexine Bartraff, Clerk .
Criminal Law Revision Commisaion



