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OREGON CRIMINAL LAW REVISION COMMISSION

Euhcommittes Mo, 2

Sixth Meeting, June 10, 1969

Mihutas

Members Present: Representative Wallace P. Carson, Jr., Chairman
Representative Harl H. Haas
Attorney General Lee Johmson

Absent: Senater Berkeley Lent

Staff: Mr. Donazld L. Paillette, Project Director
Mr. Roger D. Wallingford, Research Counsel

The meeting was called to crder at 1:30 p.m., by Chairman Carson
in Room 315 Capitoel Building, Salem.

Bribery and Corrupt Influences; P. D. No. 1l; April 1962 (Article 21)

Chalrman Carson asked Mr. Wallingford, the reporter for the draft
to explain the |draft provisions.

Section_1, Bribery and corrupt influnences; definitions.

Mr. Wallingford explained that section 1 contained seven defini-
tions of terms used in the Article. He added that since the draft had
been reproduced, it had been given additional study beginning with the
second definition centained in section 1 and he would suggest some
changes. Subsection (2} of section 1 now reads "'Pecuniary henefit’
1s benefit . . . " and it is felt it would be better to have it read
"'Paecuniary benefit' means . . . ",

Mr. Paillette noted the change was mainly of style and he falt
the word "means® limited the definition and alsc was more precise. He
added that the Drafting Manual prescribes the use of "means"
ordinarily.

Mr. Wallingford advised there would be other changes as the draft
is considered in connection with the words "means” and "includes".
Three of the definitions in section 1 use the word "includes™ and it
was felt that this term tends to expand the meaning and the use of the
word “means" tends to restrict it. Mr. Wallingford referred to the
definition of "public servant” and read the proposed change in the
language: "'Public servant’ includes any public officer or empiovee o
government, legislator, judge, any person, exXcepting witnesses, partie
cipating as an advisor, juror, consultant or otherwise in performing
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governmental functions, and a person who has been elected or appointed
to become a publie servant although not yet occupying that position,”
He noted that the word "designated" appearing in the draft had been
deleted and the term "appointed” used hecause it was felt it was more
commonly used,

Mr, Johnson asked what would happen with respect 0 a member of
the bar in that he is an officer of the court.

Mr. Wallingford thought he would come within the scope of the
definition of "public servant",

Mr. Johnson wondered if this would create a problem -=- would a
lawyer be taking a bribe every time he took a fee? This would be
econamic gain. He thought perhaps the definition should be a little
more preciase,

Mr. Paillette noted that the definition would be used in context
with the brihery section,

Chaimman Carson noted that the definition excluded "witnesses®
and asked if this was because this would be picked up in sukorning,
perjuring and tampering with witnesses.

Mr. Wallingford replied that there will be specific bribing of
witnesses statutes under obsiruction of justice which will be in a
separate Article, He added that it is very difficult to consider
witnesses as public servants and cordinarily witnesses wonld be bribed
before they are sworn in to testify and at this time their legal
position would be nothing meie than that of an ordinary citizen.

Mr. Jonnson posad an example whers the goverunr relies on a
private citiuen as an uwnpaid advizor and scmzone bribed the advisor.
He asked how this situation would be handled under thoe draft
provisions,

Mr, Wallingford thought that under the draft definition if the
advisor were acting as a consultant in the performance of governmental
functions, he wonld be covercd even though he was not on ths payroll.

Mr. Paillette did not think that the definition envisioned that
the individual must be on the payroll to be a public servant.

Mr. Jdehnsca thought the question was whethsr it was desired to
cover this individual by the skatuta,

Representative laas did not feel that pay was really a factor
since there are so many unpaid boards in Oregon., He did not think
they should be excluded.
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Chairman Carson commented that clties, such as Salem, have a
number of advisory committees, i.e., traffic committees, gity
beantification commitfees, etc. He wondered about the situation where
a member of one of them accepted a gift.

Mr. Johnson added that the type of consultants he was talking
about (and he thought eveory chief executive probably had a group of
people he relied upon) were private citizens who probably all had
special interests for which they are being paid, which fact is
recognized by the chief executive. He asked about the status of
lobbyists, nébing that the legislature often relies on these people
for advicae. He pointed out that sometimes civic committees are made
up of people who it is recognized have vested interests.

Mr, Wallingford suggested that one way that would tend to clarif:
and restrict would be by the expansion of the definition of what a
"governmental funetion” is. Presently the definition of "public
servant” and "governmental function" are tied tegether in that
"governmental function" refers back to what a "public servant" is,

Chairman Carson suggested going ahead with consideration of the
draft to see how the definitions are aspplied in the sections, noting
that further work may necessarily be done on the definition section.

Mr. Johneon tended to feel the draft provisions ghould he limited
to people who are actually heing compensated for their services.

Representative Haas disagread, pointing out the large number of
pubilic boards thece arc. e speecifically cited the Highway Commissior
as on exarple and the problem arising if scmecons in a community
akbtemptad to bribe a Cammission menber. He also cited the Governor's
Cormitiee on Workmen's Compensation ag a commitiee which specifically
recognizes people with "labor™ and "managemeant” interests,

Mr. Wallingford referred to subsection (4} of section 1, the
daefinition of "Govermment", suggesting that the word "includes™ be
deletad and replaced Iy the word "means" since "includes" was
ambiguous. It was felt ths prosent language, "'Govermmeni® includes
any branch . . . ", night suggest it was just part of something large:
and the draft intended to exclude tha federal government.

Mr. Johnson understood this but did not feal that a1l of local
government was inclweded in the definiticon, HNe did not think a home-
Tule ¢ity was a subdivision of the state government and he was not
sure about the udegquasy of the language, “or any locality within ig",

Chairman Carson asked the reasen for the draft definition rather
than using the language "municipal or quasi-muonicipal government", s
as school districts, sewer districks, water districts, etc.
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Mr. Wallingford replied that the definition was intended to cove:
all of these, "Government" is meant to mean any branch, subdivision
or agency of any locality within the state. He agreed to reexamine
the language to make the intent more clear,

Chairman Carson read from the definition of "Public Servant" set
out in section 10.00, New York Revised Penal Law: " . . . means {(a)
any public officer or employee of the state or of any political sub-
division thereof™ (which he felt was the way it was noxmaliy stated in
Oregon statutes) "or any governmental instrumentality within the
gstate . . « " Chairman Carson felt that the langnage " . . . or of
any political subdivision thereof" would pick up the water distriects,
sewer districts, ete., and by adding the phrane "any governmental
instrumentality . . . ™ it would catch the home-rule cities,

Mr. Johnson commented that Legislative Counsel has drafted this
type of thing a number of times and have language that has been unsed
by the courts of Oregon so that there would be no guestion about what
was or was not included by its use,

Mr. Wallingford explained that the definition of “"govermmental
function” contained in subsection (5) is somewhat tied to thae defini-
tion of "public servant' contained in subseckion {3); itherefore, if
some changes vere made in subsection (3), it would probably necessi-
tate some changes in the definition of “"governmental functions®.

Chairman Carson asked if “pﬂlitlcal pacty" was defined anywhere
in the Oregon code.

rir. Johnson replied that it was and then went on to say that he
gquesticned whether the condunct boing discussed, cartainly part of it
if not all of it, was applicable to criminal sanction or whgther it
was something that should ba in the Corrupi Practices Aci, separate
and apart from the criminal code,

Mr. Wallingford advised that the term "party official" is used ir
gackion 5, Intimidaticn in public and political matters.

Mr. Paillettie zsaid that when the draft was written, an attempt
was made o stay away from the Corrupt Practices Act, as such, and Mr.
Wallingford agrecd that this was correct.

Mr. Jolmscn stated that the Corrupt Practices Act covers some of
the conduct described in the draft and he thoushi possikliy it properly
should be covered by the draft and not ia tha Corruvpt Practices fct.

Chairman Carson asked 1f section 5 wanm the only place where thexr-
was referance to political parties and #r, Wallingford replied that i
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wag. Chalrman Carson referred the attention of the members to section
5 and commented that it was purely for the protection of party
officials. It did not refer to his influence upon Someone else and
referrad to "harm" not "bribery" which is more like threatening an
assanlt.,

Mr. Paillette added that it was more like coercion, as it had
been defined in the Kidnapping Article.

Mr. Johnson stated that the conduct set ounk in scetion 5 of the

draft is clearly contained in the Corrupt Practices et today in
several places.

Representative Haas observed that the section also encompassed
economic harm done.

Mr. Johnson said that he frankly thought that the kind of conduect
being discussed should be placed in the draft and taken out of the
Corrupt Practices Act bhecause the conduct is felonicus, or at least
approaching a felony.

My. Paillette pointed out that this was mentioned in the daraft
commentary appearing con page 26.

Mr. Wallingford called attention to subsection {6) of section 1
and asked if there was any problem with this definition of what a
"party official” is,

Representative Hass asked what the lamgvage "or otherwise™
contained in the definition was meant o onccmpass,

Mr. Wallingfoxd replied that it would cover auvone operating in a
political apparatus who was not appointed cr eleckted, although he
admitted he could not, offhand, think of who this . would be.

Chairman Carsen commented that the SDS is a ron-leadexrship
wganization; they have no leaders elected because it is totally
democratic.

Mr. Johnson didé not think the SDS would be regarded as a party.
He advised that a "political party® is defined for the purpcses of
the election law znd he was of the opinion that this definition was
the one which sheould e fcllowed. He thought pevhaps the term "party
official™ was algso defined in the Elestion Code.

Chairrian Carson xzad from ORS 24#.010:; "'Majer political parky!
means an affillation of electors representing a political party or
organization which polled for its caniidates for presidential
electors, at the last gensral election, at lszast 20 percent of the
entire vote cast for that office.®
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Mr. Johnscon stated that this statute has a "minor political
party” in it too., There is statutory rocognition in it as there are
steps to go through to form a party and asked if what was belng
discugged was an informal party.

Mr. Wallingford pointed out that the definition of "party
official" contained in section 1 (6) wonld only apply to section 5
which covers intimidation of a party official; it does not come up in
the bribery seciion., Only the definition of "public servant” would
apply in bribery.

Mr. Johnson suggested that in view of the open priwary system in
Oregon, that the definltion of "party official" be eliminated.

Mr. Wallingford was of the opinion that it would be very
difficult to draft a comprehensive definition of "pelitical party"
without some auvthoriiy to tie it to.

Mr. Johnson {heought that if the definition were toco broad it
would rwon into a f{ree speech problem., People, he said, have a2 right
to pay someona to go out and advecate a cause.

Mr. Wallingford pointed out that under the draft the Lhribery
sections will not apply to party officials; section 5, intimidation,
is the only section that will apply to a paxty official.

Repiesentative Haas posed a situation where a lawyer is a member
of & central commities which i3 to appoint someone to £ill out a temm
of an offiice. A c¢lient of his calls and expresses the hope that a
certain individual will be appeinted and if Tie is not, that business
will be withdrawn from the lawyer. He asked if this conduct was
covered by the draft provisions,

Mr., Johnson asxed if the type of conduct being discussed would ke
felonious. Pea asked if the statules were not designed to protect
against corrupt behavior and to protect againgt corruption in the
coperation of government.,

Mr. Wallingford saig that most of the bribery statutes would
probably be felonies but the other erimes would be misdemeanors,

Chairzman Caxscn asked 1if an individual who is threatened with
harm world not have racourse, other than thot provided in the draft,
where he would have to relv on his bring a pacty official. He
cbserved, again, that a "major political party" is defined in ORS
248.010 and that a “minor political party® as defined in ORS 249,710
{(2): " . . . means an affiliation of electors representing a politi-
cal party or organization which: ({a) Polled for any one of its
candidates for any public office in the state, county, precinct or
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¢ther electoral districi for which the nenination is made, at the lasi
general ele:tlcn, at- least five percent of the entire vote cast for
Representative in Congress in such electoral district . . . ™.

Mr. Wallingford referred to the commentary on section 5 which
points out that perhaps the statute is not needad at ail; that a bread
eriminal coercion statute might cover exactly the same type of
offense. He observed that the same type of coverage i1s provided in
the Now York statute under their coexcion statute.

Mr. Johnzon moved to dolete subsection (6) of section 1.

Representative Haas favored the deletion of the subsection also
and Chaiman Carson stated that it wonld be taken out and the reasons
explained to the Commission when the draft is considered by them.

Mr, Wallingford thought that since subsection {6) of section 1
was deleted, the subcommittee might alse want to delete subsection (7},
depending upon whether ¢or not section 5 was retained,.

Mr. Johmson referred to the language "'Haxm™ means loss, disad-
vantage or injury, or anything so regarded by the person affected"
appearlng in subsection {7} and gajd he counld understand the language

"regarded by the person affected” from the standpoint of the intent of
the parson intimidating but added that it put the person accused in a
difficult position because it is purely subjective on the part of the
vigtim,

Mr. Wallingfoxd agreed that under the definition the fest would
he subijective.

Chairman Carson thought periisps the wording should be changed to
"reasonably regarded by ihe person affected . . .".

Me. Paillette asked where this definition wonld be important and
Mr. Wallingford replied that it would he in saction 5.

Representative Haas suggested the members go shiead to consider
the other draft sections and that they could then return to section 1;
definitions.

Section 2. Bribksry.

Mr. Wallingford explained that subsection (a) covers the giving
of a bribe and subsection (k) covers ithe taking of a briba, Ha read
subsaction {a) and noted a typographical error == the word "will"
should e inserted in the subsection so that it will read: ™ . . .
his pfficial capacity will be thereby influsnced . . .". A change was
also made in subsection (b} to make the language conform to that of
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subsection {a). Subsection (b} will read: " . . . as a public
servant will be thereby influcneced.”

Mr. Wallingford advised that subsection (¢} of section 2 estab-
lishes a defense where “"the defendant conferred or agreed to confer
the pecuniary benefit upon the public servant . . . ". Subsection
(¢), in effect, takes away a defense in that it is no defense "that
the person sought to be influenced was not qualified to act in the
desired way . . « because he had not assumed office, lacked jurisdic~
tim Fr ® = & " -

Chairman Carscn understood that subsection (c} covered the
situation where a public official, in effect, commits extortion hy
demanding something for an act on his part and the person charged with
bribery would have a defense if he could show the public aofficial
demanded this,

Representative Haas asked if this were a standard defense.

Mr. Wallingford explained that the reason for it was that the
courts have generally construed the act of bkribery to ha a volumtary
conferral or indpcement,

Representative Haas could envision this defense coming up quite
frequently.

Chairman Carson thought that the prosecutor would have to prove
"an agrecment or understandiug"; he thought there would have to be
same voiced or undetvstood dezl. He noted that the question of "undexr-
standing" was guite sigunificant.

Mr., Paillette agre=d that this would ba an element to be pleaded
and proved by the proseccution.

Chairman Carson, while admitting that as a legislator he might bs
supersensitive, was concerned that one might be chargad with byibery
for having dinner with a lobbyist, though perhaps it could never be
proven. .

Representative Haas added that conduct must be influenced by the
bribe. '

Mr. WallinuFord commented that if the passage of the consideratic
znd the agreement could be proven, it would nct be necessary to prove
that any action was takan on 1t.

Mr. Johnson feit that what the subcommittee was really a little
worried about was the pecuniary benzafit. e referred to section 4,
Rewayding past official misconduct, and pesed the situation where a
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legislator recelves a gift at Christmas aleong with a note thanking hinx
for wvoting for the sender's bill, He wondered if there was not scme
way of putting in some element such as "substantial" in describing the
pecuniary henefit.

Mr. Wallingford rewnliad that the section on Rewarding past
official misconduct would only apply to consideration given for a
violation of duty.

Chairman Carson stated that while the word "substantial" has beep
usad other places in the code, he hesitated getting into the pesition
of defining "how wmuch is too much". He remarked, also, that perhaps
all being legislators, the committee menhers were tending to lock at
the draft from that wviewpoint while it should also be viewed from the
position of others, i.e., that of the attorney general or that of
circuit judges. It was his opinion that a judge should not receive a
pecuniary benefit of any kind.

Mr. Johnson agreed with this view but thought it was somewhat
implicit in the Judicial Code of Ethios, He did feesl, however, that
the operating politician has a little more Aifficult time.

Mr., Paillette said that these kind of problems were the ones the
draft approach was trying to get at by the use of the words "pecuniary
benefit™ rather than just "benefit". He pointed out thai the bribery
section was written in torms of "pecuniary benefit" wvhich would get
away from "log rolling", "voie trading™ and this type of thing.

Chairman Carscn read the dictionary definition of "pecuniary™:
"Consisting of monay; exacted or given in money: entailing a money
penalty; relating to money; monetary". He stated that if this
definiticon were used, the gift of a trip or some iitam would not be
considered. He wondered, however, if it was the intent of the members
to really limlt the benefit to a "pecuniary kenefit”.

Mr. Paillette recalled that the draft definition of a "pecuniary
benefit” is "benefit in the form of nonay, property, commercial
interests or anything else . . .

Representative Iaas suggested that rather than using the woxrd
"enbstantial™ perhaps the word "significant” would be more acceptable.

Chairman Carson bromght out the peint that a pecuniary benefit
could be cbtained through vote trading, also. An indiwvidual could
tradle his vote on a measuve for a favorable vote on anothsr measure
which would favorably affect a business on industry in which he had a
vested interest. He thought the problem was in knowing how broad a
meaning the term "pecuniayy benefit”™ had.
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Mr. Wallingford replied that the key phrase in the definition is
"primary significance is econcmic gain". He admitted that the defini-
tion was meant to cover more than just money as he. felt this would be
undnly restrictive.

Mr, Johnson acked what would be done in respect to campaign
contributions. He noted there is o provision in the Corrupt Practices
Act but he wondered if the draft statuvte would also cover this,

Chairman Carson thought there would be a problem arising with the
receipt of birthday gifts, Christwmas gifts, etc,, unless heavy
reliance was made on the language "upon an agreement oY understanding™
appearing in section 2. He felt this language wenld raquire an zetion
on the part of the dcnee as well as the doneor, He felt this language
to be the key rather than the benefit conferred or received.

"Mr, Paillette agreed with this, adding that the definition was
caertainly preferable to the present statutes: ORS 162.220, which uzer
the language, " . . . any gift, gratuvity, valuable consideration or
‘thing whatever . ., . " and ORS 162,230, which uses the langunage,

- « « corruptly accepts or receives any gift, gratuity, valunable
consideration; or thing whatever . . . " Me advised that the ALI
‘thought this kind of language too broad,

Mr. Jehnson thought one of the questions involved was whether or
not some of the conduct covered by the draft provisions would be
hetter handled some other way. He thought perhaps political contribu-
tions could be taken out becsuse they were handled in another statute

which requires disclosure.

Mr. Wallingford observed that the bribesry statute was not
intended to cover the pclitical centribution unless it were given upen
an agreement to influenca.

Mr, Johnson was o©f the opinion that political contributions shoul-
be exempt from the draft provisions and the way he read it now, the
provisions would apply. He felt there were presently laws to handle
the problem through disclosure.

Chairman Carson was reluctant to write in such an exemption in
that he felt thz exemption of campaign contributions would, in effect,
be saying that that type of agreement or understanding, wiich would
otherwise he bribery, will be handled elsewhere,

Mr. Wallingford added that it would also be wexy easy to bribe
under the guise of a contribution,

Representative Haas asked if there was anything wrong with a
large corporation advising a legislator of its stand on an igsue and
telling him that if his vote would favor this stand, that they will
contribute to his campaign.
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Mr. Johnson felt it was standard practice for business and other
organization representatives to ask a candidate his position on
various issues,

Mr. Wallingford thought the guestion here would be whether or not
the candidata's judgment was influenced by the contribution oxr whether
he was given the contribution because his judgment was already
favorable.

Chairman Carson observed that as a rule a contribution is made
during the campalgn,; prior to a vote on an issue, 50 that unless the
interview were discussed in detail, as a practical matter, it would
appear. that the vote followed the contribution.

Mr. Johnson felt that unti] citizens are willing to subsidirze
canpaigns and there are countervailing reasons for campaign c?ntrihu-
tions, that without them politicians will be unable to communicate,

Mr. Wallingford understood, then, that it was desired under the
bribery secticn, for ewample, that it be made clear it was not
intended thal: campaign contributions be covered.

Mr. Johnson agreed because he thouwght there would be a real
problem whenever a substantial contribution was made,

Mr. Wallingford commented that there might b2 a proklem then in
defining what a "political contributicn" is,

Mr. Jobnson advised that it was defined in the Corrupt Practices
Act, alithough it was quite broad.

Mr. Paillette recalled that there were just-a handful of Oregeon
bribery cases, none of which invelved political bribes or political
candidates. He noted that the prohleme being discussed by the subcom—
mittes were the same asz those wrestled with by the compilers of the
Model Penal Code. He read from the MPC Commentary on seation 268,10,
Bribery in Official and Political Matters, T.D. No. B: FNatuxe of the
Benefit; Poliitical Inducements. Bribery laws commonly speak of offer
of sanything of value,” with various elaborations intended to make it
¢lear that the value may be 'present or prospective,' . . . The term
has been interpreted broadly easugh to include sexual relations
solicited of a ¢irl by a law enforcement officer, as consideration fo:
his overlooking illegal behavinr of her father. Other statutory
formulations expiicitly encompass 'advantage’ or 'beneficial' act, as
well as 'anything of value.' Some employ language vwhich would appear
to be restricted to pecuniary bribes. Log=rolling, i.e,, the offer by
a Iegislator or other official to vote or act in a particular way on =
publle issue in exchange for a reciprozal comnitment by another public
servant as to his official action or decision, has been treated as
briberv.” Mr. Paillette noted that this was the Californla statute.
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The MPC "defines the cffense in terms of 'any benefit'; and
benefit 1s defined very breadly in Section 208.50 to include ‘any gain
or advantage, pecuniary or otherwise, or anything regarded by the
beneficiary as gain or advantage.' The purpose is to reach every kind
of offer designed to influence official or political action by
extranczous incentives. There would be no doubt, for example, that it
would be bribery to offer a2 poblic servant a job in private industry
as air inducement to make an official decision favorable to the pros—
pective employver. So also, where an employes of a private corporation
is a member of a stats legislature, it would be bribery for his
employer to give him a promotion or a raise in pay as part of a
bargain by which the employee legislator casis hig vote for or against
a particular bill.

"The necessary breadth of the definition of 'benefit' does,
however, create difficulties when applied to bargains made in the
prrocess of political compromise. The Council of the Institute and the
Advisory Committee were in agreement with the Reporters that it wonld
be unrealistic and improper to make all such compromises criminal even
though they may involve offers of appointment or promoticn in the
public service, or promises to vote for a particular measure given in
exchange for a like "benefit' proferred by ancther. Logrolling is
often offensive and sometimes gubversive of good government: but it is
most fregquently an unaveoidable technigue for brirging persons of
differing views together on scne program of action.

"One way of meeting this problem would be to draft a specific
exception to cover it . . .

"Exceptions. This section shall not apply to:

"{a} representations of a candidste’s poziticn on public
issueg, made 1o influence olectors: ox

T{b) arrangements with or among public servants, party
officials, or candidates, for reciprocal support or commitments
in relation to elections, appointnents, legisiniion, or other
reselution of matterz of public policy or administration, where
such arrangewents do not involve pecuniary benefit to aay
pariticipant or violation of any other law,

"This was rojected because such an explicit exception might be
interpreted as atfirmative approval of log-rolling and =imilar
practices, and because of the difficulty of drafting a proper line of
separation betwesn criminal and exempt activities . . .

"Giving up, therefore, the attempt to narrow the scope of
Thenafit,' by definition or exception, to take accvunt of the fore-
going probliems, it was decided instead to rely on the worz2 ‘corrupt!
to characterize the sort of influence to be prohibited.”
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Mr. Paillette advised that though this was stated in the MPC T.D.
No. 8, the word "corrupt" was taken out of their official, approved
draft because it was thought ambigucus.

Mr. Johnson felt the use of the word "corrupt" helped the draft
and Chairman Carson agreed.

Mr. Wallingford chserved that subsections (2 and {3} of the
final MPC section 240.1 are more restricted because they use the term
"any henefit™ in respect to judicial or administrative proceedings and
in respeck to a viclation of a known legal duty,

Mr. Johnson advised that he has read a good deal of what has beern
written on this subject and that most writers on the matter conclude
that the only sanction feasible is exposure through disclosure laws
because it is really a case of trying to legislate morality.

Mr., Wallingford pointed out that the bribery law hy including
public servants, legislators and politicans would probably be in the
mlnoritj. The class discussed covers the entire judicial svstem and
the entire adninistrative and executive system of governmeni also,

Mr. Johmson noted, however, that those in the jvrdicial system ars
in a different situwtlon in that they are more removed and do not have
to compromise whereas the very essence of our system requires the
legislator to compromise.

Mr. Paillette was of the opinion that the MPC approach of just
covering the preblem in their comusentary begged the question a little
because they say: "0ffers of non-pecuniary benefits, e.g. political
support, honorific appointments, are penalized . . . only in connectio
with attempts to influence judicial and administrative proceedings.”
{See MPC Cammentary, seckion 240.1, p. 196). Mr. Paillette was not
convinced that saying political support is a non-pecuniary henefit
really gets to the problem.

My, Wallingford asked if it was the feeling that a special
provision relating to the leglislative process should be drafted,

Chairman Carson was concerned that writing in an exemption for
the legislature would appear to condone log-relling and other such
practices, He ithought the questiun was simply whether or not to rest
hope on the fact that the averoge juror would net be vindictive in
this sense. Replying to a comment made by Mr. Wallingford, he stated
that to be able to rely upon the discretion of prosecutors in bringine
this type of charge would require the changing of other stafutes
becauvse the prosecutors feel they have no discretion. If they de not
progecute any viclation of the Corrupts Practices Act, they can lose
their 3ob,
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Mr. Johnson commented that it is the age old problem of trying i«
legisiate a higher morality than society abides by. He felt it might
help the problem if the word "corrupi” were employed.

Chairman Carson asked if the term was defined anywhere and Mr.
Paillette read from ORS 161.010: "'Corruptly' imports a wrongfal
design o acquire some pecuniary cor other advantage to the person
guilty of the act or omission referred to." He noted that the
definition of “"corruptly” could be changed for the purposes of the
revised code,

Myr. Johanson felt that part of the problem could be eliminated if
the definition of "public servant” were limited.

Chairman Carson advised that the dictionary definition of
"corrupt” was a lot stronger than just accepting a benefit, He guotec
"o become putrid or tainted. To become debased; to lose virtue.”

Mr, Paillette suggested that perhaps it would be necessary to
take the approach used by the MPC and rely on the commentary to ex-
plain the intent of the revis.rs.

Cchaisman Carson stated that he was not heartened by the Oregon
Supreme Court's allegiance to legislative history. The Court retains
the question of the "plain meaning rule™; they do not have to look to
legislative intent behind a statute if it is obwvious on the face of it

Mr., Johnson asked if there was any possibility of requiring
corrchorating testimony in the statute.

Mr. Paillette replied that the question of "corroboration" and
"accomplices" would be dealt with under the Article on "Parties to
Crime™, There is one section in that draft which provides that a
person is not considered an accomplice under the statute if his
conduct is necessarily incidental to the act which is prohibited, Fo:
example, 1f someone were being prosecnted for bribexy, the bribe give:
would be an individnal whose conduct wonld be considered incidental.

Mr. Wallingford advised that under existing Oregon statute &
defendant cannoil: now be convicted on the uncorroborated testimony of
an accomplice,

Chairman Carson was of the opinion that there were really only
two choices left -— {0 exsmpt legislators (and to be fairx he thought
it would hawve tu cover all the legisiative branches, city, county,
eta,.) or to use the MPC approach and put in the commentary the fact
that the revisers clearly did not intend to prohibit "log-relling®.

Representative Haas said that the stzia of mind of the person
offering the bribe and that of the person taking it were the importan-
factors and that what was really being discussed was "malice". He
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read its dictionary definition: "The state of mind manifested by on
jntent to cammit an unlawful act: a deliberate intention to commait the
act.”

Mr. Johnson Telt the addition of the word "corrupt" would at
least characterize the conduct and it would then not be just a matter
of the benefit. '

Mr. Wallingford referred to the commentary on page 6, Bribery and
Corrupt Influences, and advised that it set out the reason the term
"corruptly" had not been used.

Mr. Johnson wondered if the problem was not with the words “or
understanding® contained in section 2, He felt this to be a rather
vague term.

Mr. Paillette suggested tfhat perhaps the problem could be solved
by deleting the words "an understanding" in subsection {a) of section
because here it is discussing the intent of the offeror. There could
certainly bz an evil intent on the part of the bribe giver and no
understanding or agreement on the part of the receiver. He felt that
the bribe giver, then, would be just as guilty as he would have been
had there been an understanding.

Mr, Wallingford felt the term “agreement” implied a meeting of
the minds.

Representative Haas referred to subsaction (a} of section 2, to
the word "upon" and asked if this were not poteniially perspective ——
the offeror could be turned down and it would still be bribery.

Mr, Johngson favored deletion of the language "or understanding”
contained in subsection (a) cof section 2.

Mr. Paillette suggested that hoth terms ("agreement” and "under-
standing”) could he deleted in subsection  {a) and handled the way
Michigan did. He referred to the text of Michigan Revised Penal Code.
page 11 of the draft, which talks only of the intent of the bribe
offeror. '

Chairman Carson thought that leaving the term "agreement® in
would seem to reguire some proof on the part of the prosecuntor that
there was gsome true meeting of the mind or an offer to have a meeting
of the minds,

Representative Haas moved to delete the words "or understanding”
contained in section 2 ({(a).

Mxr, Paillotte posed a situation where an individual offexs $£1,00f
to a legislator advising him that he is very much interested in the
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passage of a certain bill. The offer is rejected so there is no
agreement. He asked if the offercr would nevertheless be guilty of
bribery. He felt that to prove bribery between two pexsons it would
be necessary under the draft for the prosecutor to prove there was
agreement; however, where there was no agreement, should the bribe
offeror go unpunished becanse the agreement was not made? It seemed
to him that the mens rea of the actor was just as bad as it would be
had an.agreement been completed.

Representative Haas agreed and then suggested that perhaps the
language "upon an agreement or understanding™ should be deleted and
the words "with the intent" insexted.

Chairman Carson agreed and felt the language could be deleted in
both subsections {(a) and (b} since he felt it was redundant. He noted
that in subsection (a) the actor would offer, confer or agree (which
would invelve two perscns) and under subsection (b) the public sexvant
would solicit (or offer), accept or agree and he felt this would covex
all conduct.

Mr., Johnson thought the exclusion of campaign contributions oughi
o at leoast Le suggested to the full Commission. He felt this was the
most sensitive area and might possibly run into a free speech problem,
He stated that the legitimate area of public concern is that the publi
know that the candidate comes in with certain obligations. He con-
tended that the Corrupt Practices Act takes care of this.

Chairman Carson did not agree that the Corrupt Practices Act, in
fact, does handle the problen.

Mr, Johnson was of the opinion that it does cover the problem;
the only problem with the Act today is that it does not raequire prior
disclosure. :

Representative Haas observed that the present bribery statute
employs the term “corruptly”.

Mr. Paillette commented, however, that the existing definition o
"porruptly” was not too helpful.

Mr. Wallingford gquestioned that anyone would report a bribe as a
contribution under the Corrupt Practices Act or that the Corrupt
Practices Act procedures would ever disclose a bribe.

Mr. Johnson replied that it would disclese contributions made an:
by whom so that the public would be aware thai a candidate had obliga-
tions and then through public debate this issue would be raised.

Representative Haas pointed out that there was a difference
between & campaign contribution and a personal gift.
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Mr. Wallingford stated that an exception could be drafted making
it clear that this area dees not apply to political contributions,
political parties or people running for political office.

Representative Haas suggested trying this approach on the full
Commission., He asked Mr. Paillette if he agreed that to take ocut the
words "upon an agrecment or understanding” contained in section 2 (a)
would make the person who makes, pure and simple, a campaign contribu-
tion_with the hope of influencing the vote of the recipient guilty of
a crime,

Mr. Paillette replied that he thought the language could be .
deleted in the first paragraph of section 2 but he thought scme
language relating to the intent should be inserted.

Representative Haas understood then that a contribution made witl
the intent of influencing the recipient's vote would be a criminal aci

Mr. Palllette did not think it would he any more criminal conduci
under the draft provision than it is under present statute.

Chaiyman Carson did nok think the present statute was good and
thought the reason conduct had not been prosecuted under the statute
was that it was so cobviously in error.

Mr. Wallingford observed that political contributions are
generally made with the intent to infiuence so it would be better if
it were neceszary to show an actual agreement existed.

Mr. Paillette voiced the concern that when exceptions are writte:s
into the statute (such as one covering campaign contributions), every
time a case comes along that might be a legitimate case of bribery,
the defense will be that it was not bribery, but a campaign contribu-
tion.

Chairman Carson replied that there would be a timing element --
why was the receipt not reported as a campaign contribution?

Mr, Wallingford advised that Michigan has a statute which makes
it a crime not to report a bribe offer.

Mr. Johnson stated that the whole justification for drafting
exceptions is that there are now criminal sanctlons that will take
care of this conduct. They involve, essentially, twe elements,
disclosure and the wrath of public opinion. He felt this was the onl:
effective way to take care of this conduct.

Chairman Carson felt all were acreed that the campaign contribu-—
tion whether it be work or vote or dollars is not what is being
discussed as bribery under section 2. The gquestion is whether to
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exempt it specifically or resolve it by commentary. He relterated hic
concern about relying too heavily upon the commentary and asked Mr.
Paillette his cpinion about this.

Mr. Paillette admitted that he too had this concern and that it
had been his position with the Commission right from the beginning
that if there was any doukt about legislative intent, clarifying
language should be written into the statute. Because of the nature oY
the problem, howaver, he thought perhaps this instance might be the
exception which should go into the c¢ommentary.

Chaiman Carson stated that, at least for discussion purposes, an
exception will be added to the application of subsections (1) and {2)
of section 2 to campaign contributions. The alternative will be
couched in such phrases that if a disclosure iz made under the Corrupt:
Practices Act, in effect, it will not be a hribe.

Representative Haas noted, also, that if funds are reported as
campaign contributions, the recipient has to continue reporting and
cannot spend the funds for anything other than campaign expenses. If
he does so, he runs inte difficulty with the IRS.

Mr. Johnoon thought the exception would be very simple to write:
"Notwithstanding, this does not apply to political contributions
reported in accordance with ORS M

Chairman Carson asked if it was the desire to leave such things
as log-rolling, ete., to the commentary.

Mr. Paillette drew attention to the draft commentary on page 7
which citegs Michigan Commentary: %"On the other hand, a broad inter-
pretation of the benefits described in Section 118 could also be used
to prohibit 'log rolling', . . . Obviously, bargaining of this nature
should not be covered by the bribery statute.”

Mr. Johnson sald that in this area he would be a littls more

willing %o rely upon the good sense of the couris and Chaimman Carson
agraed.

Representative Haas asked what the decision was in regard to the
language "agreenent or understanding” contained in subsection (1) of
section 2.

Mr. Johnson sugigested the language: "He offers, confers or agre~
to confer any pecuniary benefit upon a public servant with the intent
that such public servant's vote . . . thegeby influenced . . . ",

Representative Haas understood that the gift of a case of whiskey
on Christmas day given with the intent to influence the recipient's
vote would be subject to the statute provisions.
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Chairman Carson agreed this was correct.

Chairman Carson summarized the action desired by the subcommittee
in respect to section 2 by stating that the present designation of
"{1)" will be deleted and the subsecticons will be numbered instead of
being designated by letters; the langusage "upon an agreement or
understanding® will be deleted and the language "with the intent”
inserted in subsection (l}. Subsection {2) will be amended in the
same manner and the problem will be discussed further when the draft
is considered by the full Commission.

Representative Haas was somewhat concerned about the amendments,
not in respect to the solicitation aspect but In relation teo the
aceeptance of the offer,

Mr. Wallingford observed that in the case of non-acceptance of an
offer, he thought the statute covering "attempts" would apply, as an
inchoate crime.

Chairman Carson did neot think it would in that the inchoate erims
was being picked up in the proposed draft; "solicit" and "offer” are
both inchoate.

Mr. Paillette replied that the definition of "attempi™ would be
broad enough to get into this type of conduct if the draft did not
contain it.

Representative Haas wag still reluctant to accept the proposed
amendment to secticn 2 and Mrv., Johnson observad there would always be
somewhat of a problem in respect to a gratunity and he 4id not see how
it could be avoided unless "pecuniary benefit" is defined to be of a
"substantial™ nature or a "dellar" figure put on it.

Mr. Paillette suggested that the subsection be broken down,
splitting off bribe offering or bribery from bribe receiving, then
further bhreaking down bribe receiving into separate subsections to
cover solicitation and azeceptance upon an understanding or an
agreemnent,

It was agreed that this method would make the draft much clearer.

Chairman Carsoen stated, then, that it was agreed that subsecticon
{1l) of section 2 would stand by taking out the language "upon an
agreament or uwnderstanding” and subsection (2} will be broken into twe
paragraphs, one covering "solicitation with intent® and one covering
“accepting or agreeing to accept any pecunniary benafit upon the
agreement or understanding”.

Mr. Paillette suggested that subsections (3) and (4) of section -
be placed under a separate section called "bribery defenses", with
subsections (1} and {(2).
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Chairman Carson cbserved that in subsection {3) the briber had ar
entrapment defense and asked if this defense was pretty standard.

Mr. Wallingford replied that it was; the same provision was
adopted by NWew York and Michigan.

Chairman Carson underztood that under subsection (4} it would be
no defense that the candidate had not assumed office or had no juris-
diction, etc.

Mr. Paillette agreed with this statement; the impossibility
defense would not apply.

Chairman Carson announced that with the agreed upon amendments,
section 2 would stand approved.

The subcommitice recessed for ten minutes,

Section 3. Giving and receiving unlawful gratuities

Mi., Paillette noted a style change to be made in the saction =--
subsections "(a)}" and "{b)" will be numbered "{(1)" and "(2}".

Mr. Wallingford advised that the conduct described in section 3
does not require an agreement or understanding.

Representative Haas understood that under this section a public
servant would be given money for doing something he has to do anyway,
for am official action he iz required to perform. '

Mr. Wallingford added that the draft provision covers both the
giving and receiving of an unlawful gratuity.

Chalrman Carson referred to the popularity of honorariums as a
method of obtaining special or additional compensation and asked if a
public servant would be entitled to this compensation.

Mr, Wallingford thought it would depend upon whether it reguirecd
an additional or special action that the public servant is required t.
pexform withont special ccmpensation.

Mr. Johnson referred to section 2, subsection (1}, to the
language, "He offers, confers or agrees to confer any pecuniary
benefit upon a public servant with the intent that such vublic servar
. . . exercise of discretion in his cfficial capacity will be thexreby
influenced . . . ", and said he thought this wounld covex what is
covered in seciion 3.

Chairman Carson thought perhaps this would cover the provisions
in section 3 (1)} but he was not sure it would cover section 3 {2).
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This would be the case where a public official solicits to hold court,
for example, and demands payment to render a decision or ta do some
other official duty. The payment may or may not influence the
decision. He felt that section 2 would cover the influencing of an
opinion, decision or action by a public servant while section 3 would
cover the performance or non-performance of a duty whether or not the
decision resulting from the performance of the duty was infiuenced,

Mr. Johnson still contended that the langwage ™ . . . judgment,
action, decision or exercise of discretion as a public servant will he
thereby influenced® contained in section 2 (2) would cover this type
of situaticn,

Mr, Wallingford stated that under the bribery statute it must be
shown that there was an intent to influence while under the provisions
of section 3 this is not necessary, It is necessary only to show that
consideration passed when it was not suppesed to, i.e., paying a
district attorney for advice. He added that while the provisions
centained in subsection (2) of section 3 were falriy common, the
provisions contained in subsection {1) are not, Michigan, in fact,
does not prohibit the offering of such benefit.

Mxr. Johnson felt that subsection (2) of section 3 necessitated
the proving of an agreement; the proof must show the "pecuniary
benefit as consideration for the performance . . . ". FHe felt this
would he proving a contract. He suggested that if the words "“or
inaction" were added to the subsections in section 2, the section
would cover everything now coversd in section 3. He felt that the
intent of secticn 3 was to cover something less than a bribe, a
gratuity, but that it is impossible to draw up & bribe statute (=ectior
2) without covering a gratuity within it,

Mr. Wallingford replied that section 2 and section 3 are not
really designed to attack the same problem. The bribe, he said, is
aimed at a concrete understanding of some sort, a corrupt intent to
influence a decision whereas receiving an unlawful gratuity, unnder the
draft, does not require this at ali.

Representative Haas cited an instance where in order to get a
case assigned, the attorney offers payment and the case is placed on
the calendar.

Mr. Johnson thought this act would come under “"bribery®,
especially if the lancvage "or inaction® were added to the subsections
in section 2, He thought the solution would be to allow a fair amount
of discretion in sentencing under the bribery statute.

Mr, Wallingford read from the Supreme Court opinion in 0. 8. v.
Irwin (see draft commentary, p. 15): "The awarding of gifis thus re-
Iated to an employee's official acts is an evil in itself, even though
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the donor dees not corruptly intend to influence the employee's
cfficial acts, . . . " and noted this is how a gratuity is distin-
guished from bribery. :

Mr, Johnson agreed with this approach but did not think the draft
said this, He wondered if perhaps it was the desire of the subcommit-
tee to draft a statute stating that "any kind of a gift to a public
employee is illegal®. He was not sure he wanted to go this far.

Chairman Carson referred o the draft commentary and noted that
the MPC almost seemed apolegetic abhout the inclusion of the section,
He guoted: " , ., . this seection may go beyond the proper limits of a
criminal code revision project.®

Mr. Johnson moved to delete section 3 from the draft and the
motion carried unanimously.

Section 4. Rewarding past official misconduct.

Mr. Johnson wondersd if section 4 should not be made a part of
section 2 and be made a part of bribery itself.

Mr. Wallingford thought the only problem there is that in section
4 no attempt is being made to influence anyone to do anything. The
reward is made for something that has already been done.

Mr. Paillette referred to the draft commentary on section 4, to
the statement: “Compensation for past official action implies a
precedent for similar future compensation.®

Mr, Johnson said he would certainly put in the "political contri-
bution exception” to this section.

Chairman Carson 4id not agree, pointing out it would be in
relation to past violations of conduct,

Mr. Johnson agreed, noting it would have to be proved that the
public servant violated his duty. He wondered, then, if the section
covered very much, .

Mr, Paillette referred to ORS 162,240 and noted that it touches
upon this now because it covers taking, demanding or accepting “any
fee, commission, . . . or other consideration for services rendered or
premised in connection . . . "

Chairman Carson asked if it was the desire to keep section 4 as
drafted, renumbering the subsections "(I)" and "{2)" instead of
lettering them "{(a}"™ and "{(b)".
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Mr, Paillette advised that section 4 was based on the New York
and the MPC approach.

Mr. Johnson agreed that section 4 covered a Separate crime involwv
ing a violation of duty and past conduct and sc should be in a
separate section.

Section 5, Intimidation in public and political mattexs

Mr. Wallingford called attention to a style change necessary in
section 5, also -— changing the subsections lettered "{a)" and " ("
to nmmbers "(1)" and " ({2}".

Mr. Pailletie suggested this might be a good time to look at the
matter of coercion. He recalled this had been discussed by the sub-
committee in connection with aAssault. The section oh coercion had
been taken ocut of the Assault braft and the matter had again besn
discnssed when the Kidnapping Draft was considered. The section on
coarcion is being sent to the Commission as a section of the draft on
Kidnapping and Related Cffenses hecause it was felt there should he a
broad coercion statute, It seemed to Mr, Paillette that coercion
would pretty well cover the conduct covered in section 5 of the draft
en Bribery and Corrupt Influences. He suggested the subcommittise
might want to reserve any action on this section since the Commission
would be considering the Kidnapping Draft on June 17th. He referred
the attention of the subcommittee members to the draft on Assault and
Related Qffenses, P. D. No. 1, p. 22, section 6, Coercion, noting the
section referred to "compels or induces another person to engage in
conduct which the latter has a legqal right to abstain fyom engaging in.
or to-abstain from engaging in conduct in which he has a legal right...

Mr., Wallingford peinted out that subsection (8) of this section
on Coarcion referred to "Use or abuse his position as a public servant
by + « « " and advised that the only reason the MPC suggested a
separate statute was that they thought scme states might want to
establish a more severe penalty for intimidation cof a public servant
as opposed to others in general.

Chairman Carson suggested section § of Bribery and Corrupt
Influences be tentatively eliminated (along the lines suggested by Mr.
Paillette) with the understanding the Coercion may be adepted along
+he lines set out in the Assault Draft, P. D. WNo. 1, when the
Commission considers the Kidnapping Draft. He also suggested the
elimination of subsections (6} and (7) of secticn 1, Bribery and
corrupt influences:; definitions.

Mr. Johnson so moved the above and the motion carried unanimously

Section 6. Official misconduck.

Mr. Paillette advised that the intent of this section is to
gather up a number of statutes now on the books and combine them under
one broad provision.
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Mr. Wallingford agreed with this statement, adding it brought
together about [ifteen statutes. He noted, also, that there was a
great variation in the penalties contained in these statutes, ranging
from a misdemeanor to twenty years imprisomment and a $50,000 fine.

Mr. Paillette referred to pages 31 - 33 of the draft commentary
which set ocut a number of the present statutes.

Chairman Carson felt that a good number of these were probably
enacted at the urging of some disgruntled constitmnent as retaliation
for some wrong he felt he had suffered.

Mr. Johnscn guesticned that all of the conduct which would be
covered by the section would be criminal conduct.

Chairman Carson agreed and wondered if it shonld come under
embezzlement or misappropriation of funds, etc.

Mr, Paillette pointed out that to come under the section's provi-
sions there would have to be an "intent to obtain a benefit for
himself or to harm another . . . ".

Chairman Carson noted the language "to obtain a benefit" was
quite broad.

Mr. Paillette added that one thing that may not be commented upon
in some of the revisions of other states is the guestion of negotiated
pileaz, He felt this would explain scome of the sections contained in
the codes, particularly in that of Michigan.

Mr. Johnson veoiced the thought that this was the age-old problem
of trying to outlaw everything we are against in society and he
thought some things were simply not fit for criminal sanction. He
did not feel the problem of the negotiated plea was going to be solved
by this statute,

Mr, Paillette answered that he thought it would provide a
"cop-out"™ for bribery and Chairman Carson agreed, adding it would
provide a "cop—cut" for embezzlement but that the guestion was whether
it was desired to have a "cop-out" for embezzlement,

Mr. Johnson repeated his earlier statement that i+ would be

necessary under bribery to provide a good deal of discretion as to
gentencing,

Mr. Wallingford advised that section 6 was based on New York and
that the MPC did not contain a section on official misconduct.

Mr. Paillatte brought out the point that in order teo set out the
existing law and show how it relates to the proposed code, it is
necessary to draw up the early drafts in a manner so as to provide a
springbeard for discussion. &all sections drafted may not be desired
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but if the early drafts do not proevide some section te cover the
present statute provisions, there will be a number of statutes now on
the books that will never be discussed, resulting in a number of
dangling sections in the present code when the new provisions are
presented to the legislature for adopticn.

Chairman Carson agreed that this continuwity was vital for the
benefit of the Commission members.

Chairman Carson drew the attention of the committee members to
page 34 of the drafit, to alternative sections 7 and 8. The sections
were drafted to point out the differences in the culpability element
of intent and to divide 0fficial Misconduct into two degrees. In that
he felt it was the opinion of the subccmmittee that section & of the
draft be deleted, he did not see much value in discussing the
alternative sections,

Mr, Paillette agreed, noting, for instance, that there are same
fifteen separate embezzlement statutes which will be consolidated
under the proposed Theft statute,

Chairman Carson was given unanimous consent to direct that
section 6 bhe removed from the draft.

The meeting was adjourned at 4:20 p.m.

Respectfully submitted,

Maxine Bartruff, Clerk
Criminal Iaw Revision Commission



