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CREGON CRIMINAL LAW REVISICN COMMISSION

Subcommi ttee No. 2

Binth Meeting, October 9, 1969
Minutes

Members Present: Representative Wallace P. GCarson, Jr., Chairman
Representative Harl H. Haas
Attorney General Johnsen (delayed)

Members Absent: Senator Kenneth A. Jerngtedt

Staff Present: Mr. Roger D. Wallingford, Research Counsel
- PEEE
Agenda: Abuse of Public Office; P.D. Ho. 1; September 1 ]69. 1

tigle 2
Prostitution & Related Offenses: P.D. 0.1%.;&
UEUS ectlons 1-3). (Article 28) 14

The meeting was called to order at 1:40 p.m. by Chairmsn Carson
in Room %15, Capitol Building, Salemn.

Abuse of Public Office; P.D. No. 1; September 1969,

Section 1, Abuse of public office; definitions.

Mr. Wellingford explained that no new definitions are proposed
but that three definitions appearing in other Articles are incorporated.
Subsection (1) refers to the definitions of "benefit" and "public
servant” in the Bribery Article. Bubsection (2} refers to the
definition of "high managerial agent” in the Article on Parties to
Crime. It reads as follows:

"'High managerial agent' means an officer of a corporation
or any cther agent in a position of comparable authority with
regpect to the formulation of corporate policy cor the super=-
vision in a menagerial capacity of suboerdinate employes.,™

Section 2, Official misconduct in the second depgree.

Mr. Wallingford advised that official misconduet has heen
broken down into two degrees. A section on official misconduct was
first discussed when the Bribery Article was considered. The sub-
committee's decision was to delete the section from the Bribvery
Article, The deleted section, however, was not in exactly the same
form as that in the draft on Abuse of Public Office.

Hepresentative Haas asked if this was a usual crime in most
states.
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Mr, Wallingford replied that it was and noted that the commentary
sets out some examples of the types of criminal prosecutions arising
under the Misconduct in Office penal ststutes of other states-—-New
Jersey, Fleorida, Kansas and Wisconsin. {Sece Draft Commentary, P. S.)
He noted, slsoc, that there is a proliferation of Oregon stabutes
covering the same type of conduct; sixteen of these are listed on
page 2 of the draft and there would actually be quite a few more 1if
the regulatory statutes were checked.

Chairman Carson asked if the proposed draft would repeal these
statutes and Mr. Wallingford replied that this was the intent,

Mr. Wallingford explained that the only difference bhetween the
degrees of official misconduct is that first degree requires an
“intent to obtain a benefit for himself [the actor] or to harm
snother! while second degree requires only a knowing violation of
& statute, rule or regulation.

Chairman Carson referred to the language "lawfully adopted
rule or regulation" contained in section 2 and asked why it was
felt necessary to use the words "lawfully adopted".

Mr. Wallingford replied that there mipht be some question as
to whether the violation of some rule not lawfully adopted could
be made & crime.

Chairman Carson thought that without the words "lawfully adopted”
the presumption would be that the rule or regulation had been law-
fully adopted.

Mr. Wallingford assumed that 1f the medifying words were deleted
so that the section read "...knowingly violates any statute or
Tule or regulation..." and the rule or regulation haed been illegally
adopted, the defendant could then raise this asz a defense. He did
not feel that tThe deletion of the language would do harm to the
section.

Chairman Carson felt the retention of the language was poor
from a grammatical standpoint and placed too much emphasis on
"lawfully adopted" as a matter of defense.

Representative Haas asked if the language were deleted, if the
unlawful adoption of a rule would still be a defense. He cited the
example of the problems experienced by the Board of Fharmacy when
it was held that the Board had not conformed te the statute 1n regard
to its dangerous drug list. He wondered if the deletion of the term
"t awfully adopted" would preclude this defense.
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Mr, Wallingford observed that the section requires a knowing
viclation but does not necessarily require that the defendant have
knowledge that the rule or regulation was lawfully adopted. In
most cases, the defendant weuld not have this knowledge. In this
gsengse, the defendant would have an advantage in that even if he
knowingly violates a rule, he would have an "out" if it was later
determined that the rule was not lawfully adopted.

Representative Haas still ‘thought this should be an element
of proof for the state.

Chairman Carson suggested that the subcommittee leave the
section as drafted and when it is considered by the Commission he
will raise the guestions brought up by the svbcommittee discussion.
Ho objection was raised teo this spproach.

Section Officigl misconduct in the firsht de

Mr, Wallingford read the section and explained that subsection
(1) refers to acts of omission or nonfeasance and subsection {2)
refers to acts of commisgsion or misfeasance or malfeasance, all of
"which require the intent to obtain a benefit for the actor or to
harm another.

Representative Haas commented that under present Oregon law,
in the area of malicious prosecution, if a district attormey files
s complaint without substantiating facts, he is cloaked with
immunity because he acted under color of office, Under the proposed
draft provisions, while the defendant would not have a c¢ivil remedy,
bhe could very possibly prosecnte the districet attorney eriminally.

Mr. Wallingford agreed that the intent to harm another would
cover an act of malice and that it would be an unsuthorized exercise
of official duties to maliciocusly bring prosecution without sub-
stantiating facts. Both section 2 and section 3 require a "knowing"
violation of duty, however, and it is not intended that ordinary
neglect of duty or negligent performance of duty be covered,

Chairman Carson asked Mr, Wallinford if he was satlisfied that
sections 2 and % replace the numerous statubory provisions presently
found in the Oregon law.

Mr. Wallingford thought the draft provisions covered the
existing stabtutes. Bome crimes involving official misconduct will
be covered by the Theft, Embezzlement or other Article. The
rationale behind some of the present statutes is cbscure by now since
the existing law has been enacted over a period of a hundred years.
There is a wide disparity in the penally provisions which range
from 30 days to 20 years. Mr. Wallingford amticipated that section 2
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of the draft would be classed a misdemesnor and section 5 a low
grade felony when the penalty sections are added.

Chairmen Carscon recalled that Marion County District Abtorney
Gortmaker had requested the Legislature do something with regard
to ORS 260.480 which requires that “the district attorney shall,
under penalty of forfeiture of his office, prosecute any and all
persons guilty of any violation of any provision of the election
laws, the penalty of which is fine or imprisonment, oOr both, or
removal from office.” Mr. Gortmaker maintained he was forced to
prosecute all sorts of election violation cases, District atborneys
of other counties in which violations occurred did not prosecute
and in turn were reported to the Oregon State Bar for failure to
prosecute.

Representative Haas noted that legislative action making The
office of district attorney non-partisan has put a different light
on some of the problems because there had always been concern abont
the difficulty of obtaining prosecution where the violator of the
election laws and the distriet attorney were of the same political
party. He felt that if tempered with common sense, ORS 260.480 was
a pretty good statute.

Mr. Wallingford noted that ORS 162.510 is the existing official
nisconduct statute which applies to everyone in the state except
judges of the Supreme Court, the Governor and members of the
Tegislature. It would seem, he said, to glso spply to district
attorneys and reads:

n__.who wilfully...refuses to perform any duty or
service pertaining to his office, with intent...the manifest
hindrance or obstruction of public justice or business...
whether...particularly intended or not...."

Chajirman Carson wondered if the draft provisions would allow
the district atborney enough discretion to exercise his common
sense.

Mr. Wallingford observed that nelther zection 2 nor section 3
is intended to cover any official action requiring diseretion. He
felt it a faect, however, that a district attorney exerclises
discretion in areas that are really not discretionary. The district
attorney might feel, for example, That it would not be profitable
for the state to prosecute a case where a statute might be found
requiring that he prosecute, In such a case the distriet attorney
could possibly be prosecuted under the proposed draft although under
gection 3 there would have to be an iptent to obtain a benefit...
or to harm another". BSection 2, however, does not require such
en intent, omly a "knowing" viclation of a statute which pertains
to his office.
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Chairman Carson remarked that often penalties imposed depend
upon the imporbance a judge places on the type of ¢rime committed
and, even more often, prosecutions depend upon the importance =
district atbtorney places on the type of crime committed. He felt
this toc be wrong from the correction standpoint. At the same time,
he said, a district attorney must be allowed enough leeway to
exercise common sense. ’

Representative Haas asked if the district abtorney really has
discretion to refuse to accept a complaint if adequate evidence to
igsue a complaint is presented to him.

Mr. Wallingford understood that the district attorney must
accept the complaint but he did not think he could be forced Ho
act on it. &4n action would have to be brought in mandamus to
force the district attorney to act. Mr. Wallingford could nob
recall this ever being done in Oregon in respect te a district
attorney although it has been with respect To circuit court Judges
and sheriffs., There is no way, he said, to draft an official mis-
conduct criminal statute without creating some possible hazards
if it is misused. Perhaps, he continued, what these shabtultes should
be concerned with is forfeiture of office rather than imposition eof a
crmiminal penalty.

Cheirman Carsen thought That the language "with intent to
cbtain a benefit...or to harm another" made section 3 less objection-

able in regard to the poin®s he raised, but 1t st111l left section 2
guestionable.

Mr. Wallingford commented that perhaps section 2 was net needed.
While it is a lesser erime, secticn 2 is acbually much broader and
opens up more possibilities for abuse than does section 3.

Representative Haas asked llr. Wallingford for an example of
the kind of misconduct to be covered by section 2.

Mr. Wallingford replied that there are no examples of Oregon
cases but referred to page 14 of the draft which cites some cases
from other states. These are examples of offieial oppression cases,
he said, but they could just as well be prosecuted under official
mi sconduct. He noted, alsc, that in studying the cases cited
that almost every one could have heen prosecuted under some other
statute, i.e., extortion, accessory to perjury. The Kansas statute cited
(Kan Stat Ann 21-807) includes both official oppression and officisal
misconduct. The Dlangley case is the only eriminal case that he could
find that has ever gone up in Oregon involving this issue, Langley,
the Multnomah County District Atbtorney, was fined $100 and removed
from of fice for wilfully refusing to diligently prosecute persons
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guilty of violating the stabe gambling law. Ir. Wallingford

thought he could just as well bheen charged under ORS 162,510, which
provides for:

¥ e .imprisonment in the penitentiary for not more than
one year, or by imprisonment in the county Jjail for not less
than three months...o0r by fine of not less than #50 nor more
than $500, or by dismissal from office with or without either
of sny such punishments,.”

Representative Haas wondered if the penslty provisions would
not take care of the questions raised by Chailrman Carscn.

Chairman Carson posed a situation where a district attorney
¥knows the law requires him %o prosecute %o the full extent of the
law, etc., but when a wife comes in with a complaint against her
husband the district atiorney refuses %o become invelved in the
domestic difficulty. Under the provisions of section 2 +the wife
can then go to the Attorney CGeneral and charge the distriet attornsy
"with official miscondiuct in the second degree, of which he is guilty.

Representative Haas agreed but thought this was the law presently.

Mr. Wallingford also thought this would seem to be the law now
under OR3 162,510, the genersl statute prohibiting unlawful acts
and omissions by public officers, He advised, however, that as.
far as he could determine, the statube has never been used,.

Chairman Carson stated that he did not like the statute but
was fearful of removing it in that the threat of it being in the
code might have some beneficial deterrent effect.

Representative Haas thought the code should contain scomething
like this to insure proper performance; otherwlise, the district
attorney is put in the position of being able to do more than the
office intends for him to do.

Representative Carson thought perhaps Representative Haas was
right and suggested thabt section 2 be retained. He favored repesal
of laws in the areas where it is though¥ the district aftorney
should have discretion.

Representative Haas concurred with Chalrman Carson on the
retention of section 2, as drafted.

SBection 4. Official oppression.

Mr. Wallingford advised that "official oppression” is really
just another form of official misconduct.
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Representative Haas asked how section 4 differed from
subsection (2) of section 3.

Mr. Wallingford replied that the only real difference is
that ‘secticn 3 requires an "intent to obtain a benefit for him-
self or Lo harm another", whereas, the official oppression section
only reguires knowledge that "his conduct is illepal". Section &,
particularly subsection (2}, he continned, is somewhat analogous
to a civil rights statute, Oregon presently does not have an
official oppression statute although ORS 421,105 prohibits violence
and injury to penitentiary immates. There is a statute, CORS 659,020,
which declares the stabe's public policy against discrimination.

Cheirman Carson and Representabive Haas supported the section
as drafted.

Section 5. Miguse of confidential information.

Mr. Wallingford stated that this section would provide new
law for Oregon.

Chaitmen Carson was concerned about the language "...which may
ve affected..." found in subsection (1).

Representative Haas asked 1f o "gpeculate or wager", as used
in subzeetion (2), meant to buy stock.

Mr. Wallingford agreed that the terms would apply primarily
+to stock trensactions and said that The terms were meant to be
used interchangeadbly. "Wager" does not mean betting, as such, as
that wonld be an illegal transaction, in any event. He read the
definition of "wager! found in Webster's New Collegiabe Dictiong;g
(1961 ed): "That which is risked on an uncertaln event; a et, To
hazard; risk; or vemture...." This definition, he gdmitited, con-

flicts with the section because as it is used in the draft, "wager"
is not meant to imply "sn uncertain event'.

Representative Haas =msked what subsection (2) added that was
not already covered by subsection (1).

Chairman Csrson asked the meaning of the word "speculate'.

Mr. Wallingford again referred to Webster's New Collegiate
Dictionary (1961 ed) and read: "To ponder a subject in 1Ts
different aspects and relations...to theorize from conjectures
without sufficient evidence. To enter into a transaction or venbure
the profits of which are conjectural or subject to chance; to buy

or sell with the expectation of profiting by fluctuations in price."
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Chairmen Carson thought the language in sub (1), "acquires
a pecuniary interest...which may be affected" included the provisions
set out in subsection (2).  He asked if there was agreement that
the language "which may be affected" in sub (1) is tied to the fact
the actor must buy or acquire a pecuniary interest as a result of
confidential information he has obtained and does not apply o &
situation where the public servant coincidentally buys stosk which
may be affected by official action. He cited the Haynesworth

situation involving the Brunswick Corporation stock as an example.

Representative Haas thought the language "if in contemplation
of official action by himself or by s goveranmental unibt...or in
relisnce on infermation to which he has access...he acquires...”
would take care of such a situation. It would cover only misuse
of public information.

Mr. Wallingford did not think the provisions of the section
would apply to the Brunswick situatiozn. The Brunswick stock was
in no way affected by the decision made and it is Judge Haymesworth's
contention that the stock was not acquired in reliance upon the
information he had obtained that had not yet been made public.

Chairman Carson reiterated his stand that an individual should
rot be hung on coincidence; however, if he bakes information
received by virtue of his being a judge or legislator or public
administrator and uses it for personal gain, he should be made
subject tce the law.

Renresentative Haas thought it would be a prima facie case
if: (1) the ipdividual was a public official; (2) he had access
to and did acquire public information that was not made public;
and (3) after acquiring thet information, he acquired a pecuniary
interest in property that "may be affected" by thatb information.

Mr. Wallingford thought this would be the case and That it
wonld be Tight except for the point raised by Chairman Carson as
to the broadness of the language "which may be affected", Perhaps,
he said, thig is a little too bread. Does the language "which may
be affected" mean that the property or enterprise does not have
to be affected; that the prosecutor does not even have to show
that it was affected, but only that af the %ime of acquisition
that it could have been affected.

Chairman Carson pointed out that, on the other hand, if the
language is deleted, the intient might be evil on the part of the
puablic official, but if the circumstances do not work oubt, he will
not have committed a crime, The actor would have To profit in ordex
to be a criminal. :
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Mr. Wallingford thought that this was another type of
statute that would involve the discretion of the district attorney.
He did not feel it was the type of stabtute That woitld be used
unless there was a gross impropriety.

Chaitman Carson thought the retention of the language "may
be affected" was desirable and Representative Haas agreed that i%
was peeded--otherwise it would have the effect of sanctioning the
misuse of public information as long as it did mnot work outb
satisfactorily.

Representative Haas moved %o amend section 5 by deleting
subsection (2) and renumbering subsection (3} to make it sub (2).

lir. Wallingford suggested that subsection (2) be deleted and
the present subsection (3) be incorporated into the present sub-
section (1). Since there would then be but one paragraph, all
subsection designations could be dropped.

Representative Haas moved the amendment to section 5 as out-
lined by Mr. Wallingford. The motion carried unanimously.

Chairman Carason stated, for the minutes, thal rather than
eliminabing subsection {(2) of section 5, it was felw that the
provisions of sub (2) were covered in The present subsection (1)
and these provisions will be carried forward in the smended version
of secticn 5.

Section 6. Concealing a aconflict of inkterest.

Mr. Wallingford explained that this is not, in substance, a
conflict of interest sbatute but proscribes failing to disclose a
conflict of interest. Subsection (1) states the crime and sub-
section (2) defines what is meant by the term "conflicting
interest®. Mp. Wallingford felt the section was quite narrowly
drawn because the defendant would have to be a director, officer
or high managerial agent of the private company or corperation which
is dealing with the government; he must ¥now a conflict of interest
exists; and he must be exercising a substantial, discretiocnary
function.

Chaiyman Carson thought the section conbained scme rather
vagne defipnitions and he wondered if they would stand the test of
constitutionality. Be wondered, for example, what "...disclose in
odvance a known conflicting interest...to...the public" meant.
What is telling "the public"-=telling a newspaper reporter? What
if the defendant informed a newspaper and the confiiet of interest
information was not published. Another problem, he conbtinued, is
the meaning of the language "...2 substantial interest in the private
entitFaues"
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Representative Haas cited a situation where a state legislator
has a substantizl stock interest in a combracting firm and a bill
for sn appropriation to build a new state building comes before the
legislature. Right at this point, would the proposed provisions
come into play? .

Mr. Wallingford thought the question would be whether or
not the legislator had "a substantial discretionary funetion'——would
he award the contract; would there be sealed bids.

Chairman Carson asked if it would not be conceivable today .
to have an inberest in a corporate entity and mnot be apprised of
jg--sueh as through ownership of mutual fund stock.

Mr. Wallingford thought if a person had large stock holdings
it would be possible. With all of the recent mergers and con-
solidations, it is diffieult to ¥mow who actually own many companies.

Representative Haas noted that the late Senator Dirksen had
retzined his membership in an Illincis law firm while he served in
Congress. This firm represented various contractors and Senator
Dirksen voted in Congress on legislation that materially affected
these clients.

Mr. Wallingford advised that there is federal criminal law
on concealing or failing to disclose a conflict of interest but
that it is rarely aspplied to United States Senators. In respect
to Senator Dirksen, he added, he did not make an effort to conceal
the various transactions in which he was involved--~it was common
knowledge that he was a member in name only of a Peoria law firm
which did a good deal of government business, He never denied
that he steered a number of clients to the firm and that he received
a percentage of the profits.

Chairman Carson did not think the section was drawn to include,
or that it intended to ineclude, such discretichary action as that
exercised by a legislator when he voites for = bill authorizing a
highway building or other new stabe buildings, even though he may
lafer submit a bid on that building.

Mr. Wallingford referred the members Lo page 17 of the Draft
which lists a mumber of state statutes which are in point and '
noted that most of them concern various public servants involving
themselves in government contracts.

Chairman Carson thought the intent of the section is to get
at the kind of conduct being uncovered in the Army investigations
where supply officers and club officers form @ corporation on the
outside snd then deal with themselves. There is nothing illegal
done in the sense of emberzling funds, etc.
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Mr. Wallingford noted that the provisions of the section
would not make forming such corporatiomns illegal; it would only
make the Tailure to declare such an inberest lllegal.

Representative Baas asked 1f the provisions would cover a c¢ase
wheTe an insurance commissioner owns stock in an insurance CORDENy

doing business with the State of Uregon.

Mr. Wallingford thought it might =apply with respect to a
diseretionary function—-where an insurance commissioner makes a
deeision regarding revocation of a license where the facts are
in dispute, or a decision regarding a rate increase which he could
approve or disapprove. This would inveive a pecuniary Hransaction.
Any time an insurance company's licemnse is revoked, he conbinued,
it probably involves a pecuniary transaction, although he thought

the term is used in section 6 in a contractual sense,

Representative Haas thought the section should cover this
type of situation.

Chairmsn Carson agreed but added that he did not want to get
down to the point of wondering if a legislator in the contracting
business could vote on a budget or building authorization. This
is the reason he felt concern about The vagueness of some of the

terms used in the section.

Mr. Wallingford agreed that fthere might be a problen with the
language "a substantial interest in the privabe entity". He d4id
not think there would be a problem with the meaning of "a sub-
stantial diseretionary function" and Chairman Carson agreed.

Chairmen Carson understood the phrase "owns directly or
jndirectly" used in subsection {2) was toc pick up situations involving
femily holdings; however, this is a guphewmism, he said, as one can-
not own indirectly. 4 wife may own stock but this does not make
the husband an indirect owner. He wondered if "owns indirectly”
would have any legal definition other than, perhaps, through a trust.
He suggested that perhaps the subsection should read, "eeea director,
officer or high mansgerial agent...owns or has an interest ifesen”

Representative Haas cbserved that an official, then, could
merely divest himself of his holdings by transferring them To his
wife during the period of time the conflict of interesty existed
and he would be in the clear.

n .

Chairman Carscn's only objection was to the word "indirectly”;
he was convinced in his own mind that it was too vague to with-

stand the test of constituticnality.
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Mr. Wallingford stated that obviocusly when the private entity
in which the publiec servant is interested is owned 90% by his wife,
there is a very rTeal confliet of interest, even though the public
servant has no stock interest im the company at all, 1t is very
common now, he continued, to have property arrangements involving
property ownership by a wife or by children.

Chairmsn Carson reminded the members that the section's pro-
visions concern disclosure not divestiture; because of this he felt
the section's providons could be relatively tough.

Mr. Wallingferd noted that it is necessary to determine whab
a "conflicting interest" is before getting to the issue of the
failure of the public servant to disclose it.

Representative Haas suggested substituting the wording "owns
directly or controls" for the language "owns directly or indirectly”
nsed in subsection {2) of section 5,

Mr. Wellingford commented that there would then have to be a
determination of who actually controlled the stock. So far, he thought
the subcommittee had two problems: the question of to whom the
public servant must disclose his conflict of interest and, secondly,
what interests must be disclosed.

The subeommittee recessed for ten minutes, reconvening at 3:00 Pella
Attorney General Johnson now present.

Chairman Carson briefly reviewed for lr, Johmson the sub-
committee's action on Abuse of Public Qffice, P.D. No. 1, and out=-
lined the questions raised by the members in regard to section 6.

Mr. Johnson feolt the standard imposed was gquite wide--the jury
would have to decide whether or not the public servant exercised
a gubstantial discretionary function" and whether or not he had .
a "substantial interest" in the private entity. IHe questioned whether
this was something which should be handled criminslly, IHe had
always felt the answer to this type of problem was mandatory public
disclesure before the fact.

Mr. Wallingford thought this might be applicable to elected
officials but he noted that most public servanits dealing in govern-
ment contracts are long time civil servants who are not directly
answerable Lo the publiec.

Mr. Johnson made the point that this type of statute is more
and more becoming a tool to politically embarrass pecple rather than
to discourage the conduct it was designed to deter.
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Chairman CGarson agreed with this peint bub drew actentiior to
the military investigation now underway which is sricovering the
fact that there are civil servanis cwning ouiside corporations
irom vihom purchases are made at grest financinl zain.

Fr, Johnson agaein raised the question of whebher or not 4his
type of conduct could be talken out of the eriminal field.

lir, Wellingford cbeserved thal one of the problems imvolved is

that it is extremely difficult to drsft o conflict of interess

criminal statute--not & disclosure stebute--making it a crime to
have a conflict of interest. This is why he approzched the problem
in the mamner sef oul in section 6. Obviously, he continuead, The
provisions of the section would not come inbo play until alter than
transaction has been completed and the public. gevvant has made the
profit and is revealed in some Way. It is obvieus that somncne

vho knows he has a conflict of interest is eitlier going to disguaiify
bimsell, is going to act withoubt tellings snryone about the conilict,
or is golng to ask the Attorney General for sm opinion as to whother
there exigty a conflict.

Mr. Wallingford drew abbention to the fact that none of the
nomerous statutes cited as existing law on page 17 of $he Irars
are in the criminal cede. The penaliies, in nest cazes, ars
fairly conglstent—--most of them being misdemearors.

Chairmen Carson thousht he and Representabive Haas Taversd
something being dene in this srea bubt he could not sgnport szotion &
as long =5 it contained the vspue langusge concerning what constiltutes
a conflicting interest and to vioom the oublic servent reports the
contlict. :

Nr. Wallingford felt that narrowing the provisions of sub-
sectiion (1) would resolve one problem~-the public servant could be
required to disclose Yo the Attorney General only. feselving the

broblem in subsection (2) would be more difficult from & drafiing
point of view.

Chedirman Carson sugpested eliminating subsection (2) from
the drart snd footnoting 1% to the Commigeion erplaining that while
there is substantial interest in this area, the subcommiitee had
raised a nuwber of points and hod decided that the subseation in
its present form was not satistactory.

tlr, Wallingford adviged that when drafbing Freliminary Draft
o, 2 he would Tewrite the section and try o solve, oz well as
possible, the nroblems raised. This revision, then, cowld be
studied by the Coupission..

Chairmen Carvonn announced thet since there was no objection Ho
this approach, it would be followed.
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Prostitution and Related Offenses: P,D. No. 1: August 1969.

Representative Carson understood that in the Sex Offenses
Draft the male has been defined out of the offense of rape; that is,
it deals only with the male act upon the female. Now, in the .
proposed Prostitution Draf%, he noted, the definmition of a "proastitute"
fesns either a mele or female perscn.

Mr. Wallingford agreed with this stabement, adding that this
definition was relatively new in the law. It is felt that male
prostitution is an equal problenm.

Mr., Johnson commented that this is an area of law that is
weakly enforced, ab any rate, There is a distinction, he said,
particularly in the male prostitute arvea, from the standpoint of
who is profiting from the crime. There 15 also the old problem
when both sides are made a party to the crime~-when the viectim is
made guilty of a crime, the enforcement problem is inereased.

ChairTman Carson asked who the victim is, in the classic sense,
in the crime of preostitution.

Mr. Wallingford replied that, theoretically, it is society
as a whole. He did not think it was the prostitute nor the patron,
and, certainly, those promoting and profitving from prostitution are
not being harmed., The problem, he said, is that money derived from
prostitufion is placed in other illegal activities, vhich, in The
long Tun, are harmful. For example, many of the low class prostitutes
in Portland are also heroin addicts; those promoting prostitution
1ike to have the women working for them addicted since it makes them
more managesable.

Begtion 1. Preostitution offenses; definitions.

Mr. Wallingford explained that subsection (1) incorporates
three definitions taken from section 1 of the Sexual Offenses
Draft——that of "sexual conduckt", "sexual intercourse" and "deviate
sexual intercourse". BSubsection (2) defines the term "prostitute”
+o mean "a male or female who engages in sexual conduct for a fee.”
The term "fee" has not been defined as it does not necessarily have
to be money. Some of the other states have defined "arostitute"
by using the term “money“ instead of "fee"., One of The problems,
he said, in defining a "prostitute” is that it becomes confused
with the traditioma®mistress", who, in effect, sells her sexual
favors Tor consideration. It is not intended that this activi®y
be made a crime.

Mr. Johnson thought it would be well to check with law enforce-
ment aunthorities to see if some idea could be had as to how many
prosecutions are based upon evidence provided by the male.
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Mr. Wallingford said it was his understanding that pro-
secutions for prostitution are primarily based upon testimony of
vice sguad officers. A complaint i1s very rarely brought based upon
a complaint by a private citizen who would most obvicusly be a
patron, While the draft was submitting a patronizing section, he
spdvised that he was against it because he felt it would create
more problems then it would solve, For example, since most pro-
secutions are based upon testimony of viece squad officers, there
is the problem of accomplice bGestimony, making it difficult for
vice squad officers to operate.

Yir. Johnson thought the draft provisionz would put the vice
squad officer in violation. Under the language in sectlon 2,
" .elf he engages in or offers or agrees to engage in sexual
conduct..." he would be commitbting a crime.

Chairman Carson referred tothe definition of a "prostitute"
and understood it meant to "engapge in sexmal conduct". He noted,
then, that a person could be charged with prostiltution without
being a prostitute or without either of the parties being a
prostitute since sectlon 2 defines the crime of prostitution as
"engapes in or poffers or agrees to engage in sexual conduct", If
both persons agree To engage in sexual conduct, a crime has been
committed.

Mr. Wallingford agreed, adding, however, that the word
"prostitute" is not used in section 2, Prostitution.

Mr. Johnson referred to the language in section 2, "A person
commits the crime of prostitution if he engages in...for a fee",
and wondered if this langnage would not catch the patron,

Mr. Wallingford recalled that the question of whether cr not
the patron might be covered under the provisions of section 2 had
come up before the subcommitbee considered the draft. He construed
the language “in return for a fee" %o mean that the consideration
was flowing only one way. The patron would not be engaging in
conduct "in return for s fes'.

Mr. Wallingford pointed out that the only defined term used
in section 2 is "sexual conduct". This would cover more than
sexual intercourse; it would cover homosexual conduct, also. He
advised that the only applicable Oregon law today is the vagrancy
statute, ORS 166.000, which states:

"(1) The following described persons are guilty of
vagrancy and shall be punished upon conviction by imprisonment
in the county jall fer a period not exceeding six months, or
by a fine of not more than $100, or both:

"(da) Every common prostitute."
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Actually, then, the proposed section 1s much broader than
the present law because, as noted previously, the term 'sexual
conduct! embraces additional forms of sexual conduct. He d4id not
think that the term "common prostitute” would include homosexnal
conduct.,

1 Mr. Johnson thought it would be adviseable to define the Ferm
I,fEE" -

Mr. Wallingford admitted that the word was not defined and
advised that California uses the term "money", New York and
Michigan use the term "fee'.

Mr. Johnson asked what would be done in the situation where
a man gendes hilis misbress an allowance,

Mr. Wallingford replied that it was not intended that the
section's provisions cover this type of situation. Theoretically,
the consideration in these instances would cover more than just
sexual companionship.

Chairman Carson referred to Webster's Wew COollegiafe Dietio
(1961 ed) and read the definition of the term Tfee :
ity charge fixed by law for certain services or privileges.
Compensation for professional service. A fixed charge for

admission, as to a museum, or for stated privileges; as, club -
fees. A gratuity; tip."

Mr, Wallingford preferred the word "fee" rather than "money™
becsuse it seemed o him that a prostitute could be paid in many ways
other than using money, although he admitted that most professional
prostitutes would probably noi be interested in consideration other
than money. He did not feel it would make too much difference
which word was used-—Tee or money——in that the present statute does
rniot mention anything about consideration and prostitution is being
prosecuted.

Representative Carson asked 1f the members were satisfied
with the definition of “prostitution" as it is set out in section 2.
He noted that it referred to the professional prostitute, male or
female, tc whom the fee is to be paid. Hearing mo dissgreement,
the subcommittee moved on to consideration of section 3.

Section 3., Patronizing a prostitute.

Mr. Wallingford pointed out that this section uses the term
"progtitute” se that where used it "means a male or female perscn
who engages in sexual conduct for a fee." There i= presently =
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statute similar to the provisions of subsection {2) of section 3

and its purpose is to give considerable leveraze to the law enforce-
ment people. They have a problem, when raiding a house of prostitution,
in distinguishing between those have culpability and those who dé not,

Representative Haas wondered if subsection (2) should not
contain lasnguage to the effect that he "knowingly enters and remains
in a Jmown place of prostitution...."

Mr. Wallingford replied that this had occurred Ho him when he
was drafting the section but it seemed to him that if the "intent
to engage in seyual conduct” had %o be proved the element of
"knowing" would not be required.

My, Johnscn was excused at %:45 p.m. to sttend & meeting of
the Emergency Board.

Mr. Wallingford directed abtention to page 18 of the Draft
which sets out eight different bases for finding section 2 objectlion~
sble; pages 17=18 list five in support.

Representative Haas asked if & police officer offered %o pay
a fee to a woman he thought was a prostitute if he would be in
violation of the proposed statute,

Mr. Wallingford said that he would be in viclation; however,
in most confrontations with prostitutes, the vice squad member does
not initially offer to pay--he agrees to pay. For this reason the
word "agree" has not been used in the section, To build a prims
facie case, they now often do pay the money; under the proposed
statute the vice squad officer could not longer hand the money over.

Chairman Carson thought there was some provision now enabling
vice squad officers to buy drugs. He wondered why this could nob
be built into the proposed draft.

Mr. Wallingford agreed that this could be done easily, adding
that there are a number of exceptions in present law, as those
relating to vice squad men dealing in drugs and inbtercepting
cormunications. Mr. Wallingford did not favor section 3 and again
stated his belief that it would not accomplish anything worthwhile;
it would create more problems than it would solve. The only real
thing in its favor is that if the prostitute is going to be pro-
secuted, it would seem fair and equitable to prosecute the patron
whose continned pabronage really supports the crime.

Representative Haas referred to page 18 of the Draft, to item
n(7¥ which states: "Prosecution threatens stabilifty of home and
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family, public exposure, damage 4o reputation, disgrace, divorce"
and commented that this was a good point.

Mr. Wallingford agreed since prostitution is, in effect, a
victimless crime and arrest and exposure crembes a lot of social
instability not warranted by the crime. He felt that The reasons
for which prostitution is opposed really do not have much o do with
the patron, except in the sense that if there were no longer pabtronsg,
there would no longer be prostitution. Another problem is the
difficulty of enforcement--who is going to make the complaint. The
. only logical source would be a member of the female vice squad.

Mr, Wallingford admitted, however, that having such a statute on the
books might possibly act as a deterrent.

Chairman Carson commented that what seems to really be offensive
is public solicitation by the prostitute. He asked if the sub-
conmitbbee members were willing to go the way England has and sllow
prostitution as long as it does not pffend the public mores.

Mr. Wallingford stabed that he would favor this gpproach but
that he did not think it would work in this country as it does 1n
England because the problems are not the ssme in the two countries.
Fogland does not have the social mobility, the orgsnized crime or
the narcotics problem that the United States does.

Chairman Carson noted, too, that England's legislation is
for an entire country, while the proposed draft legislates for a
state. This, also, is a subsbtantial difference.

Purther discussion of the draft was deferred nntil the next
subcommittee meeting.

Future Subcommittee Meeting Date

After some discussion, it was decided that Tuesday, October 21,
or Wednesdsy, October 22, should be considered as dates for the
next subcommittee meeting. Chairman Carson and Representative Haas
favored having an all-day meeting, sterting at G:20 a.l.

The meeting was adjourned at 3:55 p.m.
Respectfully submitted,

Maxine Bartruff, Clerk
Oriminsl Law Revision Commission



