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Agenda: Amendments to Sexual Offenses: P.D. No, 2: Aug. 1969, 1
Sectlons on: Sexual misconduct with a mincr;

Lewd selicitation;
Public indecency. {Article 13)

Prostitutlion & Related Offenses: P.D. No, 1: Aug, 1969.
{Article 28} 9

Criminal Homicide; P.D, No. 1; August 1969,
{Summary by Professor Platt), {Article 10) 27
The meetlng was called to order at 9:45 a.m. by Chairman Carson
in Room 315, Capitol Building, Salem, Oregon.

Amendments to Sexual Offenses; FP.D. No. 2: August 1969,

Section . wexual misconduct with a minor.

Mr, Paillette explained that the proposed section would be in-
serted in the Sexual Offenses Draft and would raise the age at wnich
8 person is-capable of consenting to a sexual act from 16 teo 18,

The present Oregen fornication law is not covered in the Sexual
Offenses Draft and the proposed section would fill this void. The
statute, ORS 167.030, reads: -

"Any male person over the age of 18 wears who, without
committing rape, carnally knows any female person of previous
chaste and moral character, who is over the age of 16 years
and under the age of 18 years and iz not his lawful wife,
shall be desmed guilty of fornication.”
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Chairman Carson stated two things ceused him o consider
the proposed sectlon and to bring i1t before the subcommittee for
consideration. First, his sense of the public'’s concern in regard
to the proposed Sex Offenses Draft is that it is in the 15 to 18
year old bracket; there is less concern about the activities of
the adult. The present Sexual Offenses DPraft says, in effect, that
a person becomes an adult, sexually, at the age of 16. He cannot
vote, marry or drink for anﬂther five yemrs or smoke for another
two years and this would seem to write into the statutes another
inconsistency. Chairpan Carson favored moving, both in voting and
in contracts, toward an age of majority at 18.

Chairman Carscn noted, as had Mr. Paillette, that the present
fornicatlion statute covers, vaguely, acts by persons between the
ages of 16 and 18. He added that ke had not yet found a conviction
or a prosecubion in Marion County for fornication. The question,
then, 1s whether this age can be covered by adepfing a section such
a5 that provosed——Sexual misconduct with a minoer. The adoption of
such a section would be siating, in effect, that until a person
reaches the age of 18, the state 1= poing to contrel him as far as
his sexusal activities are concernsd by making some activities a
crime and seme activities not a erime. This area would come under
the Juvenile Code. If the Sexual Offenses Draft, P.D. No. 2, is
adepted 1n its present form, sans the statute on fornication,
state control will stop at sixteen. Chsirman Carson felt this
would hawve obvicus effect, beoth iIn heterosexual acvivity and homo-
sexnal activity.

Representative Haas noted the tanguage " erson commits the
crime of sexual misconduct with & minor if: (1% Being a male...{(2)
Being a female...” and asked what the age would be of the person
commiting the crime. :

Mr. Paillette replied that in this instance it referred to a
person over 21 because of the secticn on defenses contained in the
Sex Offenses Draft. He felt this defense should apply to the pro-
posed section as it doves to other sections in the Draft, making
1t an affirmative defense if the defendant were less than three
years older than the victim. This would nake the proposed pro-
vision a little more lenient than the present fornication statute.

Representatvive Haas wndersteod, fthen, that even with the
addition of the proposed section, all consensual sexual conduct
hetween people under 21 and over 16 will not be a crime.

Chairman Carscn had not considered this added defense but he
thought Hepresentative Hanz' statement would probably be true.

Mr. Paillette noted that for third degree rape, the next greater
offense, the age 1imit would be 19 since the age for the female
is "less than 16 years of age” in that section.
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Mr. Paillette peilnted out that the provosed section would take
in a male vietim, also. This was done with the case of State v. -
Hedges, which decimated the CTOM statute, in mind. The Court's
langnage would indicete that the rest of the statute might =also
be uncorstitutional. The proposed provision would be complimentary
to the extent that it does cover males under the age of 18, who
are Bupposedly covered now under the CTD shtatute.

Mr. Pailllette stated that he had looked at HB 18897, re the
seducticon of minors, which was passed during the last legislative
session and even without the addition of the proposed section, he
felt the sections on sexual abuse contained in the present Sex
Offenses Draft would get at the type of conduct proscribed by the
bill, He referred to HBE 1897, to the langusge "...or who by threats,
commands or persuasion endeavors Lo induce any such child 4o commit
any crime...", and said he thought this conduct would be covered by
the secticn on soliciftation contmined in the Article on Inchoate
Crimes,

Chairman Carson understood that the proposed section would
raise the age of sexual maturity from 16 %o 18 and if the three
Fyear age defense were extended, iwo persons aged 16, 17, 18 or
within three years of the age of the vietim (could not exceed 21),
would not be in vielation of the section. He noted that if a
girl of 15 were seduced by a person of 45 years, under the present
provisions of the Sex Offenses Draft the actor would be guilty of
statutory rape; if he seduces a girl of 16, there 1is ne crime.
¥With the additicon of the proposed section, however, he would be
guilty of sexual misconduct with 2 minor.

Mr, Paillette observed that the section proposed is not as
libexral as that set out in the HModel Penal Code., He read from
sectlon 213%,%, Corruption of Minors and Seduction:

"A male who has sexual intercourse with a female not
his wife, or any person who engages in deviate sexual inter-
course or causes another to engage in deviate sexual inber—
course, is guilty of an offense if:

"(a) the other person is less than [16] years old and
the actor is at least [4] years older than the other person; or

"(b) the other person iz less than 21 years old and
the actor is his guardian or otherwise responsible...;or

"{e) the other verson is in custody of law or detained
in a hospital or other Institution and the actor has supervisory
or disciplinary authority over him: or
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"{d)} +the other person is a female who is induced to
participate by a promise of marriage which the actor does
not mean to perform.”

Representative Hzas understood the MFC does not fix the age
of consenswnal sexual conduct aft 18; it remains at 16,

Mr., Pailiette replied that the MPC uses the age of 16 in
section 21%5.35, Corruption of Minors and Seduction; it uses the
age of 10 for Hape.

Representetive Haess asked the prevailing situstion today in
the enlightened states as far as the age of consent is concerned.

Mr. Paillette advised that New York's lowest degree of rape,
third degree, sets the victim's age at 17; Michigan uses 16 years
for third degree rape; Connecticut 16; Illinois uses 14 for
statutory rape; the Iowa Bar Propesal uses 14; Texas has the age
of 14, The Oregon Draft is really more conservative in regard to
age than most states, with the exception of New York. '

Hepresentative Haas was still concerned about the section
proposed. He noted that a girl almost 18 could be a college
freshman and if she and her 21 year old fiancee engaged in sexual
vonduat, it would he a crime. She ¢an, however, marry at 16 with
her parent's consent or at 18 without their consent. From what
he understeood from Mr. Paillette's information, the section's pro-
visions go in the opposite direction from that taken by the most
recent penal code revisions.

Mr. Paillette supposed that it was somewhat a matter of what
Oregon is ready for in this area. He did not personally favor the
proposed section on sexual misconduct with a minor and 4id not feel
1t added anything in particular te the Sex Offenses Draft. At the
same time, he admitted that the question of the age of the vietim
was certainly the one thing receiving the most criticism so far
with respect to the approach on sex offenses., Surprisingly, he
continued, many people c¢rivicizing this think the age of consent
now 1s 18 rather than 16, which 1t is under the present statutory
rape statute. He pointed out, alse, that under present law &
‘prosecutor might not have a statutery rape charge if the girl is
over 16 but he might have a contributing charge (at least befors
State v. Hodges) or possibly could bring charges under the fornication
statute. This, admittedly, is an infrequently used statube, the
most recent case found in the Oregon Reports being dated in 1925,

Chairman Carson gquite candidly admitted that this was the one
area peaple have "zeroed" in on when talking te him about the sub-
Ject. He felt that elsewhers in the revision the academic, enlightened,
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straight-forward, c¢riminal law approach has been taken. He,
frankly, was concerned sbouf losing the battle when there are

other important areas alse needing revision. While conceding his
view might be a political judgment rather than an academic one,

it seemed to him tha® if the realistic snd responsible publie of
Oregon could be satisfied by & section such as that proposed, the
revision would still be served well, He wondered 1f perhaps

this was z questlon for the Judiciary Committee in 1971 rather than
for the subcommittee.

Chairmsn Carson asked if it were anticipated the secvlaon
would he graded a misdemeanor.

Mr. Paillette felt it would be graded a straight misdemesnor
rather than a felony or even an indictable misdemeancr.

Representative Hoas moved the adoption of the proposed sectiow,
Senator Jernstedt seconded the motion and it carried unanimously.

Seption . Lewd selicitatlion.

Mr. Wallingford explained that criginally i1t had been rlsnned
to heve zn Article eslied Pullic Imdecency but wher it came time
to draft the Artiecle, there were only four sections to be included
in the draft. Two of the sections relafted to conduct similar to
disorderly conduct and twe related to sex offenses-—lewd solicltation
and public indecency. It was felt, therefore, that the four sections
should be incorporated into other Articles, eliminating the necessity
for the Article on Public Indecency.

Mr. Wallingford noted the term "public place" is used in the
section on léwd solicitation as well as in the section on public
indecency, This term is defined in the Article on Rict, Disorderly
Conduct and Relasted Offenses, P.D. No. 1, and Chairman Carscon read
the definition found there:

"*Public place' means a place to which the general publie
has access, and includes, but is not limited %o, hallways,
lobbies and other parts of apartment houses and hotels not
constituting rooms or spartments designed for actual residence,
and highways, streets, schools, places of amusement, patks,
playgrounds and premises used in connecticn with public
passenger transportation.”

Mr, Wallingford read the proposed lewd solicitation section
and advised that the term "deviate sexual intercourse" used is
defined in secticn 1 of the Sexusl Offenses Uraft,
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Representative Haas asked if it was the intent to have the
section deal Jjust with Lesbianism and homosexuality. The defipition
of "deviate sexual intercourse", he noted, covers conduct between
persons of the opposite sex also.

Mr. Wallingford replied that acts of deviate sexual intercourse
would most ordinarily be found in situations involving homosexuality,
but not pmecessarily.

Mr, Paillette read the definition of "deviate sexmal intercourse"

set out in section 1, Sexuazl Qffenses, P.D. Ho, 2:

"YDeviate sexual intercourse' means sexual conduct between
persons not married to each other comsisting of contact befween
the sex organs of one person and the mouth or anus of another.™

Mr. Wallingford explained that the provisions of the section
are not aimed so much at the act itaelf as it is to the conduct of
public solicitation.

Representative Haas referred to the discussicn of People v. llesa
set out in the commentary and noted that the California Gourt of
Appeal had held that no matter how private a homoseXual propositioner
intends his act to be, when it is communicated in a public place, it
is punishable under the law.

Mr. Wallingford agreed that this was what the cited case sgaid
but pointed out that in the commentary on the proposed section he
had ststed that the provisions are "not intended teo reach purely

rivate conversations between persons having an established intimacy".
t seesed o him that in these cases there would never be a pro-

secution or a problem, snyway. He did noet know whether there would
be an actual solicita%ion between people having an established
intimacy~-between people who have kpown each other in the past.
Taken literally, he admitted the section cculd be applied to these
cases. It would not be crimine) for a person to sclicit another in
the privacy of his own room in that if the proscription were exftended
to private areas such as this, any type of solicitation mede in a
person's living room would be covered.

Representative Haas understood that the conduct being punished
by the section's provisicns is not the sexual conduct.

Mr. Wallingford sgreed noting that the section sets out the
fact that the public has a right to be free from this type of
solicitation when in a public place,

Representative Haas remarked that there is a big difference
between what is objectionable and what is illegal. There are a
pumber of things a person might not like and does not or will not
put up with, but this does not necessarily mean it should be made

illegsl.
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Mr. Paillette cobserved that the Sex Offenses Draft would, in
effect, legalize homosexuaslity between adults in private. It was
anticipeted that one of the objections to be leveled at this would
be the publie solicitation problem. Members of the public may not
be solicited but they may well be offended by what is taking place
between Lesbians or between homosexusls of one sort or anofher
trying to make pickups in public, etc., The provisions of this
section are one answer to the problem. This type of conduct _
could presently be covered under the vagrancy statute. He agreed,
however, that whether or not this type of conduct should contlinue
to be covered is = policy aguestion.

Mr. Wallingford did not know how widespread the problem of
public solicitation between homosexuals would be—-he had not
previcusly thought about the problem. Consensual, adult hetero-
sexual activity is not prohibited now and there is a certain amount
of scolicitation in public places. Another problem might be created
if the legalizing of consensual, adult homosexual activity caused
the homosexuals to become much more achive in public solicitztion.

Chairmen Carscon admitted that perhaps the action contemplated
in this area was arbitrary as it is rather difficult tc draw a
line hetween public and privabte conduct. He could see real danger,
however, in allowing cpen solicitation for this type of activity
in public places.

Mr. Wsllingford was of the opinion that this type of statute
would almost have to be enforced by undercover wice squad woerk,
although there would no doubt be some complain®s from citizens who
had been solicited or who had seen others sclicited.

Senator Jernstedt moved the spproval of the section emtitled
"Lewd solicitation", as drafted, and of its inclusion in the
Sexual Offenses Draft. The motinn carried unanimously.

Section . FPubliec indecency.

Mr. Wallingford explained that subsections (1) and (2) pro-
scribe the performance of certain seyual acbivity in a publie
place——the type of zmexusal conduct thst really amounts te a form of
disorderly conduct. Bubsection (3) requires an intent to arouse
the sexual ¢esire of the actor or ancother by "an act of exposing
his genitalg”. This conduct is presently covered by ORS 167,145,
Indecent exposure.

Professor George FPlatt now present.
Chairman Carson expressed concern about the language "or in

view of" conbained in the section. This would cover conduct in a
person's home when, perhaps, he failed fto draw his drapes.
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Representstive Heas concluded the provisons of sub {3) would
apply only to a2 male.

Mr. Wallingford replied that this was not the intent.

Representative Carson assumed the providons in the section
wolld not apply to something like Bullfros Four or Woodstock because
neither would be classed a "public place".

Mr. Wallingford thought they would apply in that these festivals
would he classed a "public place” because the general public has
access. It would be the same as a theatre.

Senator Jernstedt commented that the adoption of the section

would apparently eliminate the appearsnce of certain types of plays
in the state.

Mr. Wallipgford did not think subsections (1) and (2) would
epply because even in the most avant-garde plays, the acts are
similated. Subsection (3) would apply only if the act was done with
the desire to sexually arcuse the audience,

" Chairman Carson raised the question of whether subsections (1)
and {2) should also conbain the intent element present in sub (3).
He was concerned fthat public indecency not be condened but, on the

other hand, a great deal of the "offense” can be in the mind of the
Vie8WeT .

Mr. Paillette stated there presently are a great number of
prosecutions under the indecent exposure stabute. He recalled
that when discussing the EReaponsibility Draft, the psychiatrists
had zsaid the type of person guilty of exposing himself or of being
s "peeping Tom" is wvery diffieult, if not impossible, to Lreat;
there 1s & good deal of recidivism in this area. Contrary to what
nany people believe, the psychiatrists stated that these people are
not generally dangerous individusls and do not graduste to committing
nmore serious offenses. Since OHS 167.145 is such a widely used
statute in the state, he contimned, it raises the problem of
continuing to provide some coverage in an area now covered under
pregent law. He thought the draft proposal would make it more
difficult for the state to make out a case bhecause of the inbtent
element necessary in subsection (3).

Representative Haas moved the adoption of the section entitled
"Public indecency" and its inclusion in the Sexual Offenses Draft.

Senator Jernstedt understood the provisions of the section

applied t¢ either male or femsle persons and was assured by Chairman
Garson and Mr. Paillette that this was the inotent.
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Representative Haes' motion fo adopt the section carried
unanimously.

Progtitution & Related Offenses: P.l. No. 1:; August 1969.

Mr,., Wallingford gquickly reviewed the discussion on the Draft
when it was considered by the subcommitiee on October ©, 196Y9: No
changes were made in section 1, definitions, but the section was
not approved as the subcommittes members wanted to come back to it
after completing consideration of the entire Article; section 2,
Prostitution, was tentatively approved altheough nce formal wvete
was taken: section 3, Patronizing a prostitute, was pertially
discussed.

Mr. Wallingford recalled that at the previous subcommittee
meating Attorney General Johnson had been interested in just how
many convictions on prostitution emanated from vice squad activity.
He thought the following quotzition might be helpful in this regard:

"Because of the nature of prostitution, there is no
victim., in the usuzl sense of the word, who is willing to
testify sgainst the prostitute. In addition, the prostitute
takes care to operate in such a way that those citizens who
might make a report He the police will not cbserve the conduct
which constitutes the prostitution offense. As s conseguence,
to convict 2 proditute, a police officer must pose as a man
to be soliclted so that he can testify from his own knowledge
that a prostitution solicitation has oceurrred." (Tiffany,
McIntyre & Rotenberg, Detection of Crime 214-215 (1967)).

This would seem to indicate, he said, that Jjust about z11
prostitution convictions are based upon testimeony of police officers.

Section 5. Patronizing a prostitute.

Mr., Wallingford related that statistics in the Kinsey report
{Einsey, et al, Sexual Behavior in the Human Male, 1348} show that
69% of the total mele population 1n the united Stabes has had some
experience with prostitution. When contemplating a patronizing stetute,
then, it must be considered that at least 69% of the male population
haw committed this offense at least once in their 1ife.

Mr. Wallingford referred to section 3, o the language, "A per-
gon commita the ¢rime of patronizing a prostitute if he: (1) Poys
or offers o pay a fee to engage in sexual conduct with a prostitute...”
and noted that the term "prosiitute" ig defiped in section 1 as
"a male or female perscon who engages in sexual conduct for a fee",
If this language were tazken literally, he wondered if it would ever
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be possible to obtain a conviction on the testimony of a vice
squad officer. The state would have to prove thalt the payment

or the offer of a fee was made to a prostitute and the vice sguad
officer, himself, would nct be a prostitute bhut would only be
posing as a prostitute.

Representative Haas asked how many states have this provision
in the law.

Mr. Wallingford replied that it is relatively new; Illinois,
Connecticut and New York have enacted such statubtes; Michigan snd
Californiz have proposed one.

Chairman Carson asked if there were any statistics available
from the states having such a provision as to how they were prosecut-
ing under the statute.

Mr. Wallingford had found no such information and felt 1t was
probably too early to get such statistics as mest such legislation
is quite new. He noted, as set out in the Draft commentary that
wiile New York ang Hichlgan'bnth heve this type of provision,
experts in the fileld of c¢riminal law are very critical of it. {See
comments ?3 Morris Ploscowe and B. J. George, Jr., Draft Commentary.
Pp. 14-15

Representative Hsas moved to delete section 3, Patronizing a
prostitute.

Chairman Carson asked Mr. Pzillette for bis views on the
section,

Mr. Paillette related that the provision had generated a
good deal of discussion in the ALI when 1t was belng considered.
He guestioned the distinction that has been made in the past belween
the prostitute and the patron. He guestioned, slso, the objection
that such a provision would he a problem from the enforcement stand-
point in that it c¢ould be overcome by the use of a justification
type stabute exempting police officers—-similar to that used now
with respect %o narcotics. He asked Professor Platt if the solicitation
section in Inchoate Crimes would cover the conduct of the male.

Professor Flatt thought it would be covered by the solicitabion
section. He noted that the case law with respect to statutory rape
holds that the female who consents to statutory rape may not be
prosecuted for conspiracy for her own statutory rape. It is a
erime that she has agreed tc commit yet she is the proftected class
that the statute is designed to protect. The proposed section,
however, does not have this element; it is not designed to protect
the patron and Professor Platt could see no reason why he could not
be guilty as a paying customer or as a soliclbor.
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Chairman Carson suggested the commentary note that the sectien
on solicitation was intended to be so encompassing.

Mr., Wallingford noted that the only problem he could anticipate
would possibly be with the penalty provision. MNost states, he
said, have graded the crime of patronizing as their least serious
offense. If solicitation were graded a misdemeancr, it would step

up the penelty for the patron, making it a more sericus offense than
that of prostitution.

Mr, Paillette did not think there would be a problem in this
respect in that he did not anticipate that prostitution would be
graded as a viclation; he felt it would probably be graded a mis-
demeanor.

Professor Platt noted the MPC states thet a2 person guilty of
patronizing is guilty only of a vieolation., He asked if this is
how it is intended secticn % will be graded. The penalty for
solicitation, he said, becomes the equivalent of the penalfy of the
erime solicited, which, in this case, would be a misdemeanor.

Mr. Wallingford advised there iz a good dezl of disparity be-
tween the states which have adopted the provision--California suggests
it be a petty misdemesnor; Illincis has a six month penalty; New York
classes it a vieclation; Michigan calls it a Class B misdemesnor;
Connecticut calls it a Class A misdemeanor.

Mr. Paillette believed the reasoning behind the adop¥icon of
such a section by the MPC and other states was the rejection of a
double standard; they believed i% hypoeritical to probibit pro-
stitution while not prohibiting the patronizing of prostitutes.

Chalrman Csrson understood from the discngssion that if section
I were deleted, these who felt patronizing a prestitute should be
a crime could be assured it would be a crime under the sollciting
section of the Article on Inchoate Crimes.

Professor Platt asked 1f anyone knew how much police time is
devoted to the problem of prostitution.

Mr. Paillette observed that the problem centered in Portland
and most of the prosecutions are not under state statutes but are
brought under city ordinances.

Professor Flatt said he had always been a little uncomfortable
when he thought about the impact the crime of prostitution has on
the police~-not on society in genersl. 1t has several bad effects
in that it takes energy for a sumptuary crime where everyone 1s a
happy., consenkting partner; in order to prove prostitution charges,
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officers are often put into situations which cannot be obher than
condemned by the public. Psychiatrists have held that the activities
engaged in by vice sguads in repression of homosexnal activity,
prostitution and drugs draw %o the vice squad of a police department
the kind of people who have these repressed desires. This, too, is
bad for obvious reasons. '

Mr. Paillette stated that one has %o consider what the
slternatives are. If there are no statutes prohibiting prostitution,
should there be statutes controlling it. He related that Hawail
t1ad btried the control approach without toe moch success. The
arguments made in support of "coatrol" were that this would reduce
sex offenses snd some other more violent crimes and control of the
houses would reduce venered disease; however, none of these things
came to pass, in fact, the venereal disease rate went up.

Mr. Wallingford added that Hawail had had the advantage of
being an isolated state; Oregon would have a different preblem if
it were to, in effect, legalize prostitutiop in that it is con-
tiguous to 48 states where prostitution would still be illegal.

Professor Platt wondered which would be better for the police
departments——no law banning prositution or a law banning prostitution—-—
in respect to which system would provide less opportunity for graft
or corruption.

Chairman Carson observed that this would probably be true of
s number of crimes against society, such as bookmeking, as opposed
to violent crimes and admitted that perhaps it might be a wvalid
argument.

The motion made by Representative Haas To delete section 3
carried unenimously. Chairman Carson noted the provision would be
considered agasin when the section on solicitation is considered
in the Inchcate Crimes Article.

The subcommittee meeting recessed at 11 a.m., reconvening
at 11:25 a.m. Chairman Carson not present,

Section 2. Prostitubtion.

Mp, Paillette advised thet he knew of nco state that had re-
pealed the prostitution statutes on its books--not even Connecticut
which has probably gone as far as any of the states in the area of
liberalizing sexual offenses. Connecticut rebtalned a section on
prostitubion and alsc has sections on patronizing, permitting =nd
promoting prostitution, as well as a section allowing the court o
order an examination for venereal disease. (See Proposed Connecticut
Penal Code, ss. 84-92),



Page 15

Oriminal Law Revision Commission
Subcommittee Neo. 2

Minutes, October 22, 1969

Mpr. Wallingford noted that New York went farther than any
other state by its penalty provision. by making the prostitution
offense a violation which is punishable by a maximum of 15 days.

Representative Haas felt that an approach like this would have
to be looked at as a matter of pure politics—-there wonld be little
chance of getting the Commission to recommend the repeal of the
prostitution laws.

Mr. Wallingford agreed, adding that he would not even consider
supporting the repeal of prostitution statutes; it would create too
many other problems. FProfessor Platt also ouesticned that repeal
of such statutes would do any good.

Representative Haas understood the provisions of section 2 would
not include the patronizing male.

Mr. Wallingford agreed that it would net in that his conduct
would not be in return for a fee.

Section 4. Promoting prostitution.

Mr. Wallingford advised that this section does not refer to
either the prostitute or the patron but to those profiting from
prostitution. The terms "place of prostitution” and "prostitution
enterprise" are defined in section 1 of the Draft. "Place of
prostitution” 1s directed at the aitus situstion whereas "prostitution
enterprise” is directed at the "call girl" type of prostitution
gebivity. All of the subsections, he continued, are restatements
of the existing law in Oregon on prostitution.

Representative Haas thought he recalled the "public nuisance”
statute being applied in Portland to abate prostitution activity.

Mr. Wallingford advised that subsection (1) of the section
would presently be covered by ORS 167.106, keeping a bawdyhouse;
sub (2) by ORS 167.125, procuring a female to engage in prostitution,
and 167.240, prohibiting inducing a minor to visit a house of
prostitution; sub (3} by ORS 167,120, living with, receiving earnings
of, or soliciting for a prostitute; and sub {&4) by ORS 167.13%0,
transporting a female for prostitution purposes, and 167.125,
procuring a female to engage in prostitution.

Representative Haas asked 1f it were intended that the adoption
of section &, as drafted, would replace ORS 465.110 which provides
the civil procedure for sbatement of nuisances.

Mr. Wellingford replied that it was not intended that OHS #465.110
be repealed.
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Senator Jermstedt referred to the language "or to remain in
a place of prostitution...'" contained in subsection (2) and asked
what it was intended to cover.

Mr. Wallingford explained that it would cover situations where
a person sets up a house of prostitution and ipduces women to re-
main there, not by coercion, but by promises of a good income snd
res2ibly police protecticn.

Sennator Jernstedt referred to the present penal statutes set
out on page 25 of the commentary and asked the last time, szay, in
the last 10 years, anyone was convicted under one of the stabutes
cited.

Mr. Wallingford noted there was quite 2 disparity in the
punishment provisions of these statutes. As far as cases which have
gone up on appeal are concernsed, there are none--not only in the
last 10 years but in the last 100 years.

Representative Haas commented that this is another instance
where prosecuticon 1s usually under city ordinance. The punishment
is usually a fing which is paid by someone so that the prostitute
i1s back on the streets again within 48 hours.

Mr. Paillette anticipated that when the offenses are graded
Ffor penzalties, the crime of promoting prostitution would be graded
a little more severely than the offense of prostitution itself.
He hoped the mandatory minimum would not be retained.

Mr. VWallingford observed that he did not kmow whether this type
af conduct is a problem in Portland or whether the police make no
real aggressive effort in this area to obtain cenvictions, but there
are not really many arrests made for this type of conduct. There
are more arrests made for the c¢rime of prostituticn. Some studies
have shown, he contlnued, that organized crime in the United States
is not very much interested in prostitution becaunse it apparently
is Jjust not profitable emcugh and beceuse there is a problem of
organization and discipline in dealing.with the type of person who
engages in prostitution.

Section 5. Permitbing prostitution.

Mr, Wallingferd explained that the provisions of this section
are directed at the landlord as the lessor of premiszses used for
prostitution activities. Oregon presently has a statute, ORS 167.105,
which prohibits:"Any person who keeps or sets up, or permits to be
kept or set up, 2 house of 1ll1-fame, brothel or bhawdyhouse...."
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Frofessor Platt compared the proposed sechion to section
251.2 of the MPC. He noted the MPC uses the language "knowingly
promotes’ instead of "knowingly permits" and thought this raised
a problem like that dealt with in the Inchoate Crimes Article where
the retailer who is in the normal business of selling sugar sells
sugar to people he knows are making illegal whisky., It is
necessary to be very careful when drafting a eriminal statute not
%o ilmpose criminal sanctions on what is legitimate commercial
activity. This may, he said, be impinging on that because =ll that
the section requires is that the landlord "knows" there are pTO-
stitutes in his building. Professor Platt thought the section shonld
reguire the "promoting" ides.

Mr. Wallingford stated tha$ he had not included this type of
conduct under that prohibited in the "promoting" section because he
thought section 5 would be graded as conduct of less serious
proportions. Usually in these cases the lessor or lessee is not
directly profiting from the activity.

Mr. Pailletie read the langnage used in section 251.2 of the
MPC section on "Promoting Prostitution" and said he did not think
the conduct proscribed was limited just to "promoting" prostitution.

Representative Haas wondered it it was not actually the intent
of this type of statute to get at the situation wherve it cannot
actually be proved thet a person is "prometing” an actbivity but it
can be proved that he leased or subleased his premises for the
activity.

Mr. Wallingford said the proposed section is a type of
nuisance statute--to get at someone who, with knowledge, allows
an activity Lo continue unsbated.

Mr. Paillette recalled that the section is derived, with
minor changes, from the proposed California Revised Penal Code,
section 1804 64), which is a subsection of & section called
“Abetting Prostitution". One of the ways of abetting prostitution
is to "knowingly permits prostitution in any premises under his
possession or control or fails to make reasonable effort to halt
or abate such use.” He noted that under the provisions of the
proposed section the landlord would have to "krowingly permit
proatitution” before he could be convicted.

Representative Haas understood that all the ssction would
really do would be to put the burden on the landlovd not to allow

his property to be used for an illegal purpose when he knows this
is being done.
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Professor Platt wondered if this would not alse apply to the
storekeeper selling materials completely legal to sell but whieh
ne knows are going to be used for completely illegal puarpeses.  Would
this not dbring in the element of a conspiracy between the store-
keeper and the person robbing a bank or between the landlord and
the prostitute. He felt that the requirement that the landlord
simply "know" of the illegsl use of property was going too far.

Mr. Wallinford noted that in the case of the storekeeper the
control of the property sold leaves when he sells the item. In
the case of a landlerd, however, he still exercises some control
over his property, if he so chooses, even afber he leases it., Under
the abatement procedure in ORS chapter 464 there is a statute en-
abling him to cancel any lease.

Professor Platt was still concerned sbout the possibility of
the landlord being prosecutable under the conspiracy provisions as
well as under section 5. Is the innocent landlord, the one who
knows prostitution is going on in his premises but who ig not
perscnally profiting by the activity, the person the criminal law
really desires to reach. .

Mr. Paillette doubted that this was the type of person the
section’'s provisions would usually get at--if the landlord knows
the activity is being conducted and "knowingly permits"” it to
continue, he usually is getting a share of the profits through
higher rent, etec.

Professor Platt observed that the landlord really being dis—
cussed is the one owning a run~down hotel.

Mr. Wallingford agreed that almost every case going up on
appeal relates that after the solicitation is made the prostitute
and patron check inte a hotel. In this type of hotel prostitution
is a good part of the trade and it is known to be going on, Where
the hotel does not charge an unreasonable rate, they perhaps could
not be charged with "promoting" prostitution but they could be
charged with "permitting prostitution”.

Representative Haas referred to the language "knowingly permits
prostitution in any premises under his...control" and asked if this
would extend the section's provisions down to the mesnager of the
hotel. He noted that as a result of legislation passed during the
last session, the projectionist who runs the obscene film is no
longer prosecuted unless he has some authority in the seleetion
of the film or shares in the profits of the enterprise. He wondered
Lf the same type of problem would exist under the provigions of
section 5.



Page 17

Criminal Law Revision Commission
Subcommi ttese Ho. 2

Minutes, Qctober 22, 1969

Professor Flatt noted that the person it is desired to reach
is the person sharing in the profits of prostitution. It is not
desirable to cast so large a net that it catches those who might
be inpocent landlords.

Representative Hesass again called attention to the fact that
there i3 a civil abatement statute which can be utilized.

Mr. Paillette pointed out that the section, as drafted, is
actually narrower than ORS 167.105 because it requires that the
actor have "possession or control" of the premises while ORS 167,105
reads, "Any person who keeps or sets up, or permits to be kept or
seb Up....” 4 person could be guilsy thereunder without having
possession or conbtrel of the premises.

Professor Platt asked if there would be objection teo using the
language, "...if he knowingly permits with the purpose to promote....”
He felt this would bring the section in line with the Inchoate
Crimes =ection on comspiracy and d4id mot think it weuld de harm to
gection 5. . The words "with purpose to promote" would make more
specific the mens rea of the particular owner.

Mr. Palillette thought if section 5 were to be amended in
this manner, subsection (%) of section 4 would cover the same hype
of gituation since it reads: "Receives or agrees to receive moONey...
pursuant to an sgreement or understanding that such money or other
property is derived from a prostitution activity...." This language,
he said, would clearly show an intent to promote the activity.

Representative Haas asked how the proposed section 5 varied
from subsection (1) of section # which Teads: "Owns, controls,
mansges, supervises or otherwlse maintains....”

Mr. Wallingford admitted there was not a great deal of
difference. Section 5, he said, was intended to get st the lessor-
lessee situation and it was not felt that section 4 (1) would reach
' Mr. Paillette suggested smending section 4, promoting pro-~ .
stitution, by inserting "with the intent to promote prostitution
after the word "if" so that it would read: "A person commits the
crime of promoting prostitution if with the intent to promote pro-
stitution he knowingly:". Section 5 could then be deleted.

| ) .
Representative Haas moved section 4 be amended as suggested
by Mr. Paillette.

Mr. Wallingford faveored the amendment in that it would solve
a problem he felt might have come up under subsection (£) of
section 4 in regard to the taxi driver whose fare instructs him
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te drive to sn address that the taxi driver knows is a house of
prostitution. In complying with the request, would the taxi
driver's conduct come within the provisions of subsection (&)
which proscribes conduct to "...a3ld or facilitate an act or
enterprise of prostitution.” Mr. Wallipgford did not think it
should and he thought the proposed amendment would make it c¢lear
that the driver's conduet would not come within the provisions
of the section.

Professor FPlatt favored the suggested amendment since it would
be consistent all the way through with keeping eriminal sanctions
out of legitimate commercial smetivity.

Repregsentative Haas also moved the deletion of section 5.
{The two motions were held in abeyance until after lunch recess
when Chairman Carson would again be present to vobe.)

Representative Hass again expressed concern about the problem

of the "mere employee” of a hotel who rents out rooms per instructions

and who may or may not be the manager but who might get cavght up
under the provisions of asection 4 %1). '

Professor Platt feit that with the clarificetion of the mens
Tes inserted by the proposed emendment to sectlon 4 there would
no longer be a problem.

Mr. Paililette noted that ancther very effective means of
controlling the hotel-motel situation is through the license
issued by the city allowing the business to operate.

The subcommittee recessed for lunch at 12:05; Chairman Carson
Teconvened the meeting at 1:10 p.m.

Section 6. Ucmpelling prnstiﬁution.

Mr. Wallingford explained that the conduet set out in sub-
sections (1), (2) and (3) are, in effect, all aggravated forms of
prometing prostitution. The objeet is to grade these as a more
severe form of the crime.

Representative Haas noted the section used the term "aids"
and wondered if there would be any problem in determining the mean—
ing of the term.

Professor Platt asked if the crime of "compelling prostitubion”
would not be the crime of rape. He wondered if there was some
overlapping in the area.
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Mr. Wellingford ssid that the intent of subsection (1) is
not directed so much at = specifiec sex act as it is = course of
conduct. The "forece or intimidation" is used to compel another
to erngage in a prostiftuticn activity. For example, a woman may
be forced to remain in g prostitution activity by threat of physical
harm or, 1f she is a drug addict, by threat of cutting off her
supply of drugs.

Chairmsn Cerson understood the point raised by Professor Platt
but pointed out that the patron of the prostitute is not knowingly
committing the act of rape.

Professor Flatt stated that rape is a general intent crime
that can be committed recklessly. A person who has intercourse
with = femsle who does not have the capacity for consent can be
guilty of rape even though he does not know she had no caepacity
to give consent. He wondered if sdoption of section & would create
a Pirkey situation by zllowing the prosecution to choose between
the crime of compelling prostitution and the crime of rape.

Mr. Paillette contended that in order for the person who
has compelled the female te engage in prostitubtion to be guilty of
rape it would be necessary t¢ have a principal to the crime and it
would have to be the patron. The patron would have to be an
accomplice of the promoter.

Frofesasor Flett observed that in this situation the prostitute
has net really consented to the intercourse. He still felt it would
be rape—-it would just be a question of who is compelling the act
to be done.

Heprezentative Haas c¢ited a case where the husband who forced
his wife through threats tc have intercourse with another was sub-
sequently convicted of rape.

Mr. Paillette recalled that in the case cited the person per-
forming the act with the wife knowingly participated. In the _
situation covered by section & the patron would not be “"knowingly-
rarticipating” in the compelling. '

Representative Haas referred to the use of the term "intimidation”
in subsection (1) and asked if this was intended to cover the situs-
tion previously mentioned where an addict is forced to remain in
prostitution by threat of the withdrawsl of her drug supply.

Mr. Wzllingford thought that if these facts could be proven,
they would be sufficient to prosecute the promoter under sub {(1,.
He assumed that Jjust sbout any prosecution made under subsection (1)
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wonld have to be on the direct testimony of the prostitute and
he thought there would certainly have tc be other evidence as
well. .

Chairman Carson asked if the term "prostitution” mesnt one
act of intercourse or if it memnt a2 whole career.

Mr. Wallingford replied that prior %o the Perry case it was
necesgasry to show a continuing series of indiscriminate acts in
order to convict someone of prostitution. Now the showing of cne
act of prostitution is sufficient and this is how the term is
used in the Draft. I1If 2 pimp used force or intimidation to compel
a woman bto engage in one act of prostitution he could be prosecuted
under the provisions of section 6. '

Chairmen Carson asked what the word "aids" covered as it is
used in subsections (2) and (3).

Mr. Wallingford replied that it would cover the placing of a
female in a house of prostitution or transporting her intrastate.

Representative Haas asked if the word "a2id" would inelude the
fee paid by a patron.

Mr. Wallingford agreed that this was a point and thought the
problenm here was that the word "prostitution" has not been defined
on the assumption thet it is not necessary.

Representative Haas referred to the section called "Sexual
misgonduct with a miner" added to the Sexusl Cffenses Draft and
noted that an individual of 22 paying tc have sexual intercourse
with a female of 17 could be charged under the section on "Compelling
prostitution” as well as under the section on "Sexual misconduct
with a minox".

Mr. Peillette observed that the section on compelling prostitution
containg the added element of a fee but even without the added element
in one section, there would be ne Pirkey situation. This would
occurr when the penalty provision for one sectlonr was both a felony
and a misdemesgnor.

Mr. Wallingford envisioned section & as being a felony offense.
He gdvised that all of the areas covered in the section are presently
felonies: ORS 167.135, procuring a female under 18 for prostitution,
has a ften year meaxgimom; ORS 167.115, placing wife in house of pro-
stitution, has a ten year maximum; ORS 167.125, coercing a female
to engage in prostituticn, has a five year mawimom,

Chairman Carson asked the reason for singling owut the offense
involving = "wife, child or stepchild" in subsection (3).
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Mr. Wallingford replied that it is existing statute and through-
out the United States it has consistently been considered a more
serious of fense in the area of prostitution. He admitted, however,
that whatever penalty is attached to the section would apply to all
three subszechions.

Chairmen Csrson could understand how such crimes perpetrated
against relatives could be considered more reprehensible; however,
his point was that the draft did not make it more serious in that
the penalty is not to be more severe for sub (%) than that for
aub %l) or (2).

Representative Haas disagreed pointing out that the section
provides thabt no one can be forced to engage in prostitution,

ne one under the age of 18 can be gided or caused to engage in
prostitution no wite, child or stepchild, regardless of age,

mey be aided or cansed Lo engage 1n prostitution.

Mr, Paillette referred, again, to the guestion thab had been
raised regarding = possible Pirkey aquestion, He advised that when

writing a memorsndum re the Pirkey case he had cited State v. Gordineer

where a Pirkey question was ralsed by the defendant who stood. con—-
victed of contributing to the delinguency of a miner (ORS 167.210)
for giving alccholic liquor to a child., It was his contention thet
inasmuch es another statute (ORS 471.410) made it a misdemeanor to
give alcoholic liquor to a miner, the district attorney was gliven
the power to elect between the two_separate statutes. The de-
fendant argued that this violated Pirkey and denied him equal _
protection under the laws. The Court affirmed the convichion, say-
ing that in the case of giving intoxicating liguor to a minor, the
act of giving, alone, regardless of its consequences, constitutes

= epime under ORS 471.410. But, when it appears that the act was
accompanied by circumstances which show that it would tend to cause
or did cause the child to become a delinquent child, a different
crime is made out. The Pirkey case was distinguished from Gordineer
by this lenguage:

t¢learly, then the case at bar is different from
State v. Pirkey, There the unconstitutional stabute made
1llegal the doing of a certain act under a particular set of
civcumstances. 1t then permitted the offense to be treated
as @ misdemeanor or as a felony in the complete and unqualified
discretion of the magistrate or grand jury. Here, however,
it is a difference in the kind of circumstances under which
an sct is done that distinguishes the crime and accounts for
their eclassification." Btate v. Gordineer, 22% Or 105,
366 F2d 161 (1961).
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Mr. Paillette observed that Pirkey was really on pretty narrow
ground in that it involved a single statute giving the diatrict
sttorney or graend jury discretion to charge either a felony or
misdemeanor. There has not been one case raised since Pirkey that
has been affirmed or reversed on the basis of Pirkey. Pirkey has
never said, he continued, thet a single act cannct violate more
than one statute.

Representative Haas asked if the provisions contained in sub-
section (2) of section 6 were not covered by subsection (2) of
section 4.

Cheirman Carson thought subsection (3) of section 6 could
be covered by section 4 {2}, also.

Mr. Wallingford agreed but added that the cobject of section &
is 4o single out particular classes of people and make the conduct
involving them a more serious offense. IHe anticipated section &

being classed a Class C felony and section © being graded a Class B
felony.

Chairman Carson pointed out that the wording "induces or causes”
is used in section % while sectiocn & uses the wording "causes oT
aids"”, He asked if this difference was intentional and, if so, why.

Representative Haas sgsin expressed concern zbout the use and
meaning of the term "aid".

Profeassor Platt suggested it might help to insert the phrase
"with another" after the word "prostitution” in subsection (2).

Mr, Paillette advised that the term "aids and abets" has been
defined a number of times by Oregon case law. He guoted from page
5 of the commentary on Perties to Crime, P. D. No. 1:

"The terms 'aids' and 'abets' have been ufilized in
paragraph (b) without definition insamuch as they have been
interpreted in a nuwmber of Oregon cases. Stabte v. Rogser
defined an 'mider and abetbor' as 'one who advises, counsels,
procures or ehcourages snother to commit a c¢rime, though not
personally present at the time and place of the commission
of the offense.' State v. Start defined 'abet' as meaning
'to countenance, assist, give ald’' and to include 'knowledge
cf the wrongful purpose of the perpetrator and counsel and
encouragement in the crime.'”

Cheirman Carson failed to see the distinetion between the
phrases "induces or causes” and "cauwses or aids'. If there is
no difference, he felt sections 4 and 6 should be made consistent
in respect to terminology used.
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Mr. Paillette guoted from Webster's New Collegiate Diction
(1961): "Induce. To lead on; prevall on; Lo move Dy persuaslion
or influence. To bring on or about; effect; cause."

Representative Haas moved bo amend subsections (2) and (3) of
section 6. Subsection {2) to be amended by deleting the language
Nlguses or gids" and inserting "Induces or causes” and by insert-
ing the words "with another" after the word "prostitution". Sub-
section (3) to be amended by deleting the language "Causes or
aids" and inserting "Induces or causes®.

¥Mr. Wallingford questioned that the addition of the words
"with snother” in subsection (2) =olved anything. He did not think
they would exclude a patron who simply pays a fee to a prostitute,
although he thought this was the intent of the amendment.

Mr. Paillette noted that section 6 (2) makes it a more serious
¢rime if the peracn engaging in prostitution turns out to be under
the age of 18. With respget to the offense of statutory rape, how-
ever, a defense of reasonable misteke of age is sllowed. He thought
the problem might be solved if a substitute could be found for the
use of the noun "prostitution"; if the section could be drafted in
such a wey that it is clear that the conduct being discussed is not
the single act of intercourse, paidfor or not, but rather & prostituticn
enterprise.

Chairmsn Carson thought this would give rise to a proof problem--
it would be necessary bto prove the promoter committed the crime of
compelling proditution more than once. He asked if the penalty
for compelling prostitution would be any more severe then that for
statutory rape.

Representative Hags felt the penalty should be more severe
thar thet for statutory rape because he felt compelling another by
force and intimidation to engage im prostituticn bordered on an
imprisonment situation involving drugs, physical beatings, etc. He
thought the point raised by Mr. Paillette in regard to subsection (2)
of section & was z good one, however.

Mr. Pasillette said his peint was not whether the conduct pro-
geribed by section 6 was to be punished more severely but that be-
cange of the way the Sex 0ffenses Article has been strucbtured, a
defense of reasonable mistake of age iz allowed where it involves
a vietim over 12. He did not think it would be necessary under
the provisiona of sub (2) of section 6 for the state to prove the .
defendant knew the female was under 18, conly that the female was,
in fact, under 18.
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Representative Haas felt sections 4, 5 and & were intended
to reach the third party, entrepreneur type of individual who is
procuring his work force. He asked the derivation of section 6.

Mr. Wallingford replied that the basic structure of the secetion
igs derived from California but, in effect, the section restates
existing law in Oregon. He read from ORS 167.135:

*Procuring or bLransperti female under 1 or progi
purposes. person who Xnowingly persuades, induces, entices,

or coerces any female person under the age of 18 years, with
the purpose oT intent to induce or coerce her, or that she
shall be induced or coerced to engage in prostitution....”

ORS 167.115, he said, covers placing the wife in a house of
prostitution and carries a ten year sentence and a 410,000 fine.

Representative Haas moved to amend his earlier motion by
deleting the words "with another" which were to have followed the
word "prostitution" in subsection (2} of section 6.

Chairman Carscn understood it was intended to exclude the
patron from the provisions of subsection (2) and felt the commentary
should so show. Representative Haaz agreed.

Representative Haas' amended motion to smend subsections {2)
and (3) of section 6 carried upanimously. The subsections will
read: "{2} Induces or causes a person under the age of 18 to
engage in prestitution; or (%) Induces or causes his wife, child
or stepchild %o engage in prostitution.”

Chairmen Carson stressed the fact that the commentary should
show that it was the intent of the subcommittee to exclude the
patron from the provisions of subsection (2) of section &--that
it wes intended the provisions get st the promoter.

Section 7. Promoting and compelling prostiiution,

Mr. Wallingford explained that section ¥ deals with
corroboration with respect to prosecution under sectiens 4 and 6.
The provisions would broaden present law some in that it would
probebly apply to more conduct than does ORS 167.140 which reads:

"Jpon a trial for inveigling, enticing or tekipg awzy an
unmerried female for the purpose of prostitution, the defendant
cannot be convicted upon the testimony of the female Injured
unless she is corroborated by other evidence tending to connect
the defendant with the commission of the crime.”
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 Bection 8. Ividence.

Mr. Wallingford advised %that section 8 is a restatement of
the present law in Oregon on the issue of evidence. In any pro-
secubion under subsection (3) of section 6, inducing or causing
g wife, child or stepchild %o engape in prosecution, a wife is a
competent witness agsinst her husbend.

Subcommittee vote on each section of Prostitution Iraft:

S8ection 1. Prostitution offenses; definitions.

Professor Flatt drew attention to the sectiion and Article
reference in sobsection (1) and asked if it would not be better to
simply incorporate the definitions by cross reference. This would
elimipate the possibility of a conflict later if the Article number
referred to0 were changed and the reference to it in the Prostitution
Article overlooked.

Mr, Paillette admitted that for the Commission's purposes the
sechion reference could be deleted. He advised that the Article
reference is for convenience now s¢ that the members will EKnow
where to look.

Representative Hass moved the adoption of section 1 as drafted
and the motion carried unanimously. '

Section 2. Prostitution.

Mr. Paillette called attention to the language "offers or
agrees" used in the section and asked Professor FPlatt if there
would be sny overlap or coanflict withk Inchoate Crimes from the
stendpoint of an attempt--attempted prostitution, for example.

Professor Platt thought it rather unnecessary to use the term
"offers or agrees'-~--these sre really the crimes of solicitation and
gonspiracy.

Mr. Wallingford explained that this was the reason both terms
were used., If the offer criginates with the prostitute, the word
"offer" would apply but if it originstes with the patron and the
prostitute agrees, it was felt that it might be another situation.

Chairmen Carson noted, also, that the deletion of the words
"offers or agrees" would create a problem for the vice squad since
the officer would have %o charge the person with soliciting under
Inchoate Crimez or would have to commit the act in order to charge
a person with prostitution. He felt it should be pointed oubt to
the Commission, however., that there is some redundancy and overlan
but that it was felt necessary in this area.
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Senstor Jernstedt moved the.approval of section 2 as drafied
and the motion passed unanmimously.

Section 3. Patronizing a prostitute.

Section % was deleted by action taken earlier in the meebting.
{See page 12 of these miputes.)

Section &, Promobting prostitution.

Representative Haas moved the adopbion of section 4 as amended
snd the motion carried unenimeusly. (Amendments set out on page
17 of these minubes.) '

Mr. Wallingford drew attention to the phrase "with the intent"
contained in subsection (4) of section 4 and wondered if the amended
language just approved made this phrase redundant.

Representative Haas moved to amend subsection {4) of section #
by deleting the words "with the intent". The motion carried unanimecusly.

Representative Haas then moved the readoption of section &4 as
smended and this moticn alse passed unanimously.

Section 5. Permitting prostitution.

The subcommittee acted upor the motion to delete section 5 made
earlier in the meeting by Representative Haas. The motion passed
unanimously.

Section 6. Compelling prostitution.

Representative Haas moved the adoption of section © as amended
and the motion carried without objection. (Amendments set out on
page 24 of these minutes).

Section 7. Promoting and compelling prostitution; corroborabion.

Senator Jernstedt moved the adoption of the section as written
and the mobion carried unanimously.

Section 8. Evidence.

Representative Haas moved the sdoption of section 8 as drafted
and the motion carried unsmnimously.

Mr., Wallingford noted that the definition of a “public place”
will have %o be incorporated in the Prostitution Article. This was
felt to be s mechanical amendment which would not have to be voted
on.



—

Page 27

Criminal Law Revision Commission
Subcommittee No. 2

Minutes, October 22, 1969

Criminal Homicide: Perliminsry Draft No. 1: August 1989.

Cheirman Carson asked Professor Platt to provide the subcommittee
members with an overview of the Iraft's provisions.

Professor Flatt discussed the policy changes involved in the
Article generally:

The first sub=tantial change is the elimination of degrees of
murder in Oregon. This follows the pattern of the MPC. Historically,
the reasen for having degrees of murder was to allow a place for
treating the homicide less seriously. Traditionally any kipd of
mirder carried the pumishment of death with it and to get away from
this harsh method, the old Pennsylvania degree system was initiated
in this country and has since been employed in most states. Oregon
no longer has capital punishment snd for this reasen it is no
longer necessary te have degrees of murder. Also, he noted, the
way in which the degrees of the crime are differentiated is very
sgrtifieial, especially in light of case law, not only in Oregon
but throughout the country, in determining what is premeditation.
From reading the cases, Professzor Platt debtermined that any insbtant
in time is anough for premeditation. Distinguishing premeditation,
then, from the "reckless act doctrine" is slmost impossible and there
is no longer too great a legal distinction between premeditation
and the "depraved-heart, reckless act" doctrine of second degree
murder,

The second principal -change in murder is the way felony-
murder is sreated. OCurrently there are two degrees of felony-murder.
Death resulting from rape, robbery, arson and kidrapping is de-
fined as firset degree felony-murder in Oregon. There is no pre-
meditation, obviously, in respect to the killing. Second degree
felony-murder is death resulting from any other felony. Case law
in the ceountry, he said, is beginning to turn awzy from the felony—
murder dectrine in the sense thabt at one time applying the docbtrine
had gone to extremes in that it was applied %o situations where. the
death was more accidental as a result of, say, a robbery, than it
was the outgrowth of a dengerous activity. The Draft, he related,
does not turn away from the felony-murder but adopts Tthe New York
approach which he felt to be a little less liberal than the FPC
approach, New York provides that if a desth oceurs during the
commisgion of gertain listed felopies, it ig murder, but there are
certain narrow defenses created for the defendant. If the defendant
cen conform to the necessasry proof (the burden is on him by a pre-
ponderance} he can escape the felony-murder charge in that it would,
perhaps, be reduced tc manslaughter. Rather than looking at the
abgolute ligbility theory of any death reswnlting in the commission
of a certain feleny, attention is focused on the activity of the
actor 1n the light of whether it was knowing, intentional, reck-
less or negligent, If it i3 one or the other of these, the corres-

ponding level of homicide applies.
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Professor Platt advised that suicide is treated in the murder
section but there is no substantisl change from existing law in
Oregon. '

Substantial changes are made in the Oregon law on mansl aughter
because 1t changes the basic test of what is now voluntary men-
slanghter, The old test of killing "upon a sudden heat of passion
cansed by a provocation spparently sufficient to make the passion ip-
resistible” reduces murder to memslaughter in Oregon and was the
traditionsl common law concept., The proposed draft replaces this
test with new language which is much brosder and more subjective
but which still retains safeguerds of the objectivity necessary if
8 new theory of manslaughter is o be adopted and have any practical
effect. Criminal homicide becomes manslanghter when the act is
committed "urnder the influence of extreme mental or emotionazl 4isturb-
ance". Thigs phrase iz btaken from the MPC and takes the rlace of
the "heat of pas=ion” standard. Under the new test words could be
shown to be sufficlent provocation while under the old law mere
words are not usually considered sufficient provecation for the
commission of the crime. The new test would also enable an achor
%o bring in evidence showing that an upnexpected reaction to a
therspeutic drug produced an emotionsl reaction resulting in his
killing someone, thus, perhaps, reducing the charge of homicide
0 menslaughter. The test retains objectivity in that the ex—
Planation or excuse must be reasonable viewed "from the standpoint
of a person in the actor's situatior under the circumstances as
he believes them o be". The test does not impose the defendant's
moral Views.

The second mejor change in the manslaughter provisions abrogates
the approach to the misdemeancr-manslsughter rale, the old unlawful
act doctrine, vhich has come into disrepute because it is applied
20 arbitrarily to potentially produce absolute liability for
act that is a misdemeancr at the outset. An example of this would
be the striking of cme blow in an arpument which results in death.

For exemples of similar conduct resulting in manslaughter con~
victions see Draft Commentary, pp. 20-21. It is the negligence and
recklessness of the act which should be viewed from the homicide
stendpoint rather than the result of the simple battery. Undep

the draft provisions to find manslaughter arising out of a miademesnor
act, the act itself must be so reckless as to suppert manslaughter

or so negligent in the criminal sense as te support a convietion for
negligent homicide. Professor Platt related that he had not been

able to find enough cases to be sble to come to the conclusion that
Oregon applies its misdemesnor-manslaughter law in an arblitrary
fashion; however, the opportunity is there for sbuse in the application
of the homicide statutes. The question, he sdvised, no longer is
whether the act committed is unlawful, the question is is the met
rediess or negligent with substantial homicidal risk involved.
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The last major provision in the proposed Dreft is for
criminally negligent homicide. He recalled that criminal negligence
is now defined 4o mean a substantial risk that one should be awsre
of, bubt iz not necessarily aware of, whiclh may cause homicide. With-
in the provision on criminally negligent homieide would probably
fall the cases of misdemeancr-manslaughter where the act committed
iz merely negligent in the first instance. Negligent homicide in-
cludes the antomobile homicide section that ndéw exists arnd Professor
Platt did not think the Draft made any change whatsoever with re-
spect to the test for the homicide. Oregon, he =gaid, like every
other state has had great difficulty in defiring what neglig encae
iz with respect to manslaughter, He thought the MPC version as
asdopted earlier by the Commission eliminates a lot of the problems.
The definition of eriminal negligence adepted by the Commission re-
flects the present case law in Oregeon with respect to gross negligsnce
in aubomebile homicide cases. Professor Platt advised that the MPC
grades this cffense as the lowest grade felony whereas under present
Oregon law it is graded an indictable misdemesnor fer aubombbiles.
This, then, would raise apblicy question to be dealt with by the
Gommission.

Future Subcommittes Meeting Date

It was suggested thet Thursday, Hovember &. be considered as
a date for a half-day subcommittee meeting and that Thursday,
November 13, or Friday, November 14, be considered as dates for an

all-day subcommittee meeting,
The meeting was adjourned at 2:50 p.m.

Respectfully submitted,

MEXIHE Bartruff, Clerk
Criminal Iraw Rev1slon Gommlsslnn



