ADVISORY COMMITTEE
Probate Law Revision

First Meeting, April 18, 1964

Suggested Agenda

Remarks by Allan G. Carson, Chairman of Law Improvement
Committee,

Scope of probate law revision project (that is, areas of
law to be covered by project).

Manner and methods of proceeding on project, including:

a.

b.

.

Division of project into segments.
Use of subcommittees.

Use <f more than one research assistant,.

. . .
Time scha2dule,

feneration of suggestions (general publicity, meetings
with representatives of interested groups, direct con-
tact with interested groups and individuals, ete.).

Tiaison with interested groups and individuals (for
examdle, Bar committees, probate judges and clerks,
public agencies, ete.).

Kinds of services and facilities desired by advisory
committee.

Next meeting of advisory committee.



ADVISORY COMMITTEE
Probate Law Revision

First Meeting, April 18, 1964
Minutes

. The first meeting of the advisory committee was convened at
9:30 a.m., Saturday, April 18, 1964, in Chairman Dickson's court-
room, 244 Multnomah County Courthouse, Portland. All members were
present. Also present were Allan G. Carson, Chalirman of the Law
Improvement Committee; William E. Love, a member of the Law Im-~
provement Committee; Sam R. Haley, Legislative Counsel; and
Robert W. Lundy, Chief Deputy Legislative Counsel.

The following materials were glven to each member:

(1) A loose-leaf notebook in which the member may file various
materials received by him. ILundy pointed out that the notebook
presently contalned a roster of the members, a suggested agenda
for the meeting, a copy of Staff Report No. 1 and a reproduction
of comments and suggestlons, including sources thereof, pertalning
to Oregon's probate and related law that had been received by the
Legislative Counsel's office in recent years. Lundy requested that
each member check the information pertaining to the member on the
roster and report any inaccuracles or omlssiocns.

_ (2) A binder containing the text of the prinecipal Oregon
statutes pertalning to probate and related matters -- ORS tltles 12
(Estates of Decedents) and 13 (Guardianships, Conservatorships and
Trusts) -- and the Oregon annotations (including pertinent Oregon
Supreme Court declsions, federal court decisions, Oregon Attorney
General opinions and Oregon Law Review material) to those statutes,

(3) A copy of the recently enacted 1963 Iowa Probate Code,
with comments of the special bar committee responsible for the re-
vision project out of which that new code arose.

1. Remarks by Allan G. Carson, Chairman of Law Improvement
Committee, Allan Carson commented brief'ly on the selectlon by the
Law Improvement Committee of probate law as the subject of its
first law revision project and the appointment of the advisory
committee to assist on the project. He called attention to Staff
Report No. 1 ("Probate Law Revision in Oregon -- An Initial Staff
Report to the Advisory Committee on Probate Law Revision," dated
April 1964), and indlcated that this report appeared adequately
to reflect the background on the projJect and the role of the ad-
visory committee as contemplated by the Law Improvement Committee,
With respect o the scope of the project, he expressed the hope
that the advisory committee would ultimately consider the entire
area of probate and related law.
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2. Scope of Probate Law Revision Project. Chairman Dickson
asked committee members for Thelr suggestions on the scope of the
probate law revision project.

Allison expressed the view that the committee should not limit
itself as to the scope of the project since changes in the probate
law that might be proposed by the commlttee necessarily may involve
adjustment of law not strictly probate in nature. Chairman Dickson
commented on the work done in the early 1940's on a proposed new
Oregon probate code by the Bar Committee on Probate Law and Pro-
cedure and 1ts chairman, Mr. Lowell Mundorff, and indicated that
since that time no comprehensive study on the subject had been
made. After further discussion, Chairman Dickson announced that
it appeared to be the prevailing opinion at this time, among ad-
visory committee members and ofthers, that the scope of the committee's
work should be all-incluslive so that the best possible probate code
would be proposed as the ultimate result of the project.

3. Manner and Methods of Proceeding on Project.

a. In general. Jaureguy expressed the opinion that the com-~
mittee should decide whether to start with the present Oregon probate
code and proceed to propose changes therein, as was done in the case
of the revision of the guardianship and conservatorship statutes 1n
1960-1961, or to start with some other probate code -- for example,
the Model Probate Code -- and work from that. He indicated that his
preference would be to start with the present Oregon probate code,
Allison agreed with Jaureguy's prieference.

Zollinger suggested that criticisms of the new Oregon guardian-
ship and conservatorship statutes enacted in 1961 be assembled and
that the committee begin its work by proposing necessary improve-
ments in these statutes. He eXpressed his belief that proposed
legislation in this area could be decided upon and prepared in time
for submission to the 1965 session of the Oregon legislature. Lundy
called attention to the "Comments and Suggestlions Received" section
of each committee member's notebook, and indicated that a number of
the comments and suggestions reproduced therein were addressed to
the new guardianship and conservatorship statutes. He stated that
the Legislative Counsel Committee had undertaken, but had been un-
able to complete, a follow-through consideration of these new sta-
tutes in 1962, and that the comments and suggestions referred to had
been received 1in response to guestionnaires and publiclty initiated
as a part of the follow-through.

Zollinger suggested that dower and curtesy was another area that
the committee might consider and make recommendations on in the form
of proposed legislation for submission to the 1965 legislature.

After further discussion, Jaureguy moved, seconded by Riddlesbarger,
that the committee begin its work by proceeding with an immediate
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program to—produce something concrete in the form of proposals for .
improvement of a few selected areas of Oregon 5 probate law for sub-
mission to the 1965 legislature, and that determination of a long-
range program be postponed until the immediate program is well
under way and such determination ecAn more intelligently be ‘made.
Jaureguy offered an amendment to his motion, which was accepted,

that one area to be . dncluded in.the immediate program be.the
proposal of necessary improvements in the. guardianship and con-
servatorship statutes. Amended motion carried unanimously.

Chairman Dickson requested that committee members suggest'
particular areas of the probate law that might be in need of
improvement, and.that might be included in the immediate program,
Frohnmayer described a typlcal situation in which a person, while
not yet legally incompetent, is gradually approaching that status
and needs some legal representative device to asslst in taklng care .
of his property or personal affailrs, guardianship not yet being
availlable .or appropriate. He stated that present law does not .
provide a satilsfactory method of determining the point of change
from competency to incompetency. He suggested that this problem
be investigated and some solution sought.

Love.stated that 'as Vice Chairman of the Bar Committee on
-Judicial Administration, he would appreciate an expression of .
opinion by .the advisory committee as to whether the Bar committee
should proceed to make a recommendation to the 1965 legislature
concerning the. transfer of probate jurisdiction to the circuit
court in all counties, or whether the Bar committee should post-
pone this matter until such time as the advisory committee had an
opportunity to look into the matter and perhaps make 1ts own
recommendation. Chairman Dickson agreed that the matter was one
in need of study, and commented on a number of problems involved.
Zollinger suggested that the Bar committee proceed with its own
study, and then perhaps might wish to report its. findings and
recommendations to the advisory committee.,

Zollinger suggested that summary proceedings for administration
of small estates of decedents was an area of the probate law that
should be considered with a view to improving and facilitating such
proceedings. Butler and Wallace Carson agreed, Butler adding that
the committee would be doing the public a real service if it could
devise means of speeding up such proceedings and making them less
expensive. -

Chairman Dickson . suggested that consideration be given to
expanding to. cover a widower the present provisions of law relating
to allowances-of temporary support for a widow° [Note See, for
example, ORS 116.005 and 116.015.. : : :

~ Chalrman Dickson appolnted Zollinger as chalrman of a sub-
committee to coordinate efforts to specify the selected areas of
the probate law to be covered by the committee's immediate program,
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and to submit recommendations thereon at the next meeting of the
committee. Zollinger was authorized to designate other members
of the committee to serve on his subcommittee.

b. Use of subcommitfees. The use of subcommittees for various
aspects of The probate law revision project was discussed. It was
agreed that subcommittees should be employed where appropriate, and
that since members of the committee reside 1n widely separated parts
of the state, particular tasks may be assigned to 1lndividual members,
who may then solicit such asslstance as they choose from that avail-
able in theilr immedlate vicinity.

¢. Staff asslistance. Haley commented on the avallability of
personnel of the Legislative Counsel's office to perform research
and other staff functions for the committee, and the limitations
necessarily imposed on that availabllity by reason of other functions
requlired to be performed by that office. Lundy pointed out that his
availabllity to serve the committee during the balance of 1964 was
limited to between three and four months by reason of other commit-
ments. The pessibillty of securing research assistance other than
that provided by the Leglslative Counsel's office was discussed.
Haley suggested that law schools might be a source of research -
assistance worth investigating, and mentioned the Harvard Student
Liegislative Research Bureau and the staff of Vanderbilt Law Review,
which has recently inaugurated a section to be devoted to legislation
with emphasis on law improvement, as possibilities. After further
discussion, Chairman Dickson appoinfed Riddlesbarger to investigafte
the possibility of securing outside research assistance for the com-
mittee.

d. Correspondence and publicity. Chalrman Dickson requested that
all communications from members ol the Bar or from the public received
by members of the committee that pertain to the work of the committee
be forwarded to Iundy, who will acknowledge recelpt on behalf of the
committee and catalogue the comments, suggestlons and other infor-
mation contained in such communications for subm1351on to and con-
sideration by the committee.

Frohnmayer suggested that a letter, signed by Chalrman Dickson
as chairman of the committee, be sent to each probate Jjudge in Oregon
calling attention to the probate law revision project and reguest-
ing comments and suggestions. He also suggested that a simllar .
letter be sent to the president. of each local bar association. After
further discussion, it was agreed that such letters should be sent
to all probate judges, presidents of local bar associations, 'deans
of the three Oregon law schools, banks, trust companies, title in-
surance companies, county clerks (probate court clerks) and state
and federal tax agencles (i.e., State Tax Commission, State Treasurer
and District Director of Internal Revenue).

Tundy explalined that the Legislative Counsel's office had been
attempting to publicize the activities of the Law Improvement Com-
mittee by sending news releases, usually following meetings of that
committee, to the Oregon State Bar Bulletin, to newspapers published



page 5
Probate Advisory Committee
Minutes, 4/18/6

in the cities where committee members reside and to representatives
of wire services headquartered in the State Capitel.. It was agreed
. .that the . same procedures should be- employed. in an effort to publi--;
cize the aectivities..of the advisory committee. - _ o

Zollinger suggested that, in the interests of publicizing the
probate law revision project and the work of the advisory committee,
Staff Report No. 1 be submitfted to the edltorlial staff of the Oregon
Law Review for its view as to the possibllity and suitability, with
whatever revision necessary, of publication of the report in a forth-
comlng issue of the Review. Riddlesbarger was asked to check into
this matter. Frohmmayer requested that, if Staff Report No. 1 is
aecepted for publication in the Oregon Law Revliew, the report spe-
cifically credit Mr. Lowell Mundorff for his work as Chairman of
the Bar Committee on Probate Law and Procedure in connection with
the proposed new Qregon probate code drafted by that commlttee 1n
the early 1940's.

e. Llaison with Oregon State Bar and Bar committees. Allison
pointed out that he currently is Chalirman of the Bar Committee on
Probate Law and Procedure, and asked that the advisory committee
consider whether it would want recommendations by the Bar committee
submitted to iv, or would prefer that such recommendations be sub-
mitted to the legislature in the usual manner as Bar or Bar committee
proposals, ilndependently of the advisory committee. Frohnmayer sug-
gested that liaison be established between the advisory committee and
the Board of Governors of the Oregon State Bar, and further that
Chalrman Dickson, on behalf of the advisory committee, appear before
the Board of Governors to call attention to the work of the advisory
committee and seek to enlist the support and cooperation of the Board
of Governors. Chairman Dickson agreed to do this. Chailrman Dickson
appointed Allison to act for the advisory committee in a liaison
capacity with appropriate Bar committees, Allison's duties to com-
mence after Chairman Dickson has contacted the Board of Governors
and received their views on the matter.

f. FRFuture meetings., The day, time and place of future meetings
of the commitTee were discussed. It was agreed that Chailrman Dickson's
courtroom, 244 Multnomah County Courthouse, Portland, was the best
place for holding committee meetings, and that Saturday commencing
at 9:30 a.m. were the best day and time. It was also agreed that,
for the time being at least, meetings should be held at the call
of the chalrman.

Frohnmayer requested that minutes of meetings prepared and fur-
nished to members be in abbreviated or summary form, rather than
verbatim form, and that a copy of a suggested agenda be furnished
to members before each meeting. lundy indicated that every effort
would be made to comply with this request.
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4. Next Meeting of Advisory Committee., The next meeting of
the advisory commlttee was scheduled for Saturday, May 16, at 9:30 a.m.,

in Chairman Dickson's courtroom, 244 Multnomah County Courthouse
Portland.

The meeting was adjourned at 12 noon,



5.

ADVISORY COMMITTEE
Probate Law Revision

Second Meeting
Date: Saturday, May 16, 1964
Time: 9:30 a.m,
Place: Judge Dickson's courtroom
244 Multnomah County Courthouse

Suggested Agenda

Approval of minutes of April 18 meeting of advisory
committee. -

Report on publicity (Lundy).

Report on liaison with Oregon State Bar and Bar
committees (Chairman Dickson; Allison),

Report on possibility of outside research assistance
{Riddlesbarger).

Report on content of immediate program (Zollinger).

a. Dower and curtesy; election against will;
related matters (Allison).

b. Guardianship and conservatorship (Carson),

- Next meeting of advisory committee.



ADVISORY COMMITTEE
Probate Law Revision

Second Meeting, May 16, 1964
Minutes

The second meeting of the advisory committee was convened
at 10 a.m., Saturday, May 16, 1964, in Chairman Dickson's
courtroom, 244 Multnomah County Courthouse, Portland. Al1
members, except Butler, were present. Also present was Robert
W, Lundy, Chief Deputy Legislative Counsel.

1. Minutes of Last Meeting. Jaureguy moved, seconded by
Gooding, that reading of the minutes of the last meeting
(April 18, 1964) be dispensed with and that they be approved
as submitted, Motion carried,

2, Report on Publicity. Lundy reported on measures
taken since the last meeting to publicize the activities of
the commlttee, He stated that news releases on the last meet-
ing had been prepared and sent to the Oregon State Bar Bulle-
tin, to newspapers published in the cities where committee
members reslde and to representatives of wire services head-
quartered in the State Capitol. He pointed out that the news
release sent to the Bar Bulletin was published in the April
issue. He stated that a form letter, signed by Dickson as
chairman of the committee, calling attention to the existence
and work of the committee and inviting comments and sugges-
tions on problem areas in Oregon's probate and related law,
had been sent to all probate judges, all county clerks, exec-
utives of certain banks and trust companies, state and federal
tax agencies (i.e., State Tax Commission, State Treasurer and
District Director of Internal Revenue), presidents of local
bar associations and deans of the three Oregon law schools
(a total of 116 letters), He indicated that the news release
on the last meeting had been used by Allison as the basis for
an item published in a newsletter distributed to all title in-
surance companies in Oregon and to many located outside the
state,

Lundy further reported that he had received a letter from
Professor Wendell M, Basye, Editor in Chief of the Oregon Law
Review, indicating that Riddlesbarger had brought to his at-
tention Staff Report No. 1 ("Probate Law Revision in Oregon
~-=- An Initial Staff Report to the Advisory Committee on Pro-
vate Law Revision," dated April 1964), expressing his interest
therein and requesting permission for its publication, with
some revision, 1n a forthcoming issue of the Review. Lundy in-
dicated that he had responded, giving Basye the permission re-
guested and, pursuant to the wishes of the committee expressed
at the last meeting, asking that the report so published spe-
ciflecally credit Mr, Lowell Mundorff for his work as chairman
of the Bar Committee on Probate Law and Procedure in connection
with the proposed new Oregon probate code drafted by that Bar
committee in the early 1940's,
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3. Report on Liaison with Oregon State Bar and Bar Com-
mittees. Dickson reported that he had contacted the Board of
Governors of the Oregon State Bar and requested approval of
the Board on appointment of Allison to act for the committee
in a llaison capacity with the Bar and appropriate Bar commit-
tees, Dickson indicated hilis expectation that the Board would
act favorably on his request at its next meeting.

Allison reported that the Bar Committee on Probate Law
and Procedure, of which he currently is chalrman, had met re-
cently and decided upon a number of changes 1n the probate
law to be proposed in its annual report. He stated that the
Bar committee was recommending that these proposals, if ap-
proved by the Bar at i1ts annual meeting next fall, be submit-
ted to the advisory commlittee and the Law Improvement Commit-
tee for their consideration and action, instead of being
submitted directly to the legislature. He expressed the view
that, since the Law Improvement Committee had been created
pursuant to action by the legislature for the purpose of un-
dertaking the work of continuous substanftive law revision and
had inaugurated the probate law revision project, 1t would be
inadvisable to bypass that commlttee with approved Bar commit-
tee proposals within the purview of the probate law revision
project and the advisory committee established to assist on
the project. He indicated his belief that the Bar, acting at
its annual meeting, would approve the recommendation of the
Bar committee,.

4. Report on Possibility of Outside Research Assistance.
Riddlesbarger reported on his efforts to locate sources of
research assistance, other than the Legislative Counsel's of-
fice, that might be available to the committee. He indicated
that he had written to the deans of the three Oregon law
schools, lnquiring as to the availlability of faculty and stu-
dent research assistance., He stated that Dean Orlando J.
Hollis, School of Law, University of Oregon, had responded to
the effect that the matter would be brought to the attention
of that school's faculty and students, but had polinted out
that at the present time, with the current academic term com-
ing to an end, sftudents at least would have 1little time to
devote to research assistance for the committee. Riddlesbarger
indicated that he also had written to the staff of Vanderbilt
Law Review, which had previously indicated some interest in
Oregon's law improvement program in correspondence with the
Legislative Counsel's office, and the Harvard Student Legisla-
tive Research Bureau, but so far had received no response from
them, . ,

Riddlesbarger further reported that Charles M, Lovett,
attorney, Portland,-(a member of the Bar Committee on Probate
Law and Procedure) had indicated an interest in doing some re-
search work for the committee, and that Campbell Richardson,
attorney, Portland, had volunteered to undertake some research
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in the area of summary proceedings for administration of small
estates of decedents, Zollinger agreed to contact Richardson
in order to get the small estate research started. Dickson
commented that Alfred A, Hampson, attorney, Portland, had evi-
denced an active interest in improving the probate law,
Riddlesbharger suggested that each other member of the commit-
tee should make an effort to furnish him the name of one at-
torney who might be interested in assisting the committee in a
research capacity.

5. Report on Content of Immediate Program. [Note: At
the last meeting (April 18, 1964) Dickson appointed Zollinger
as chairman of a subcommittee to coordinate efforts to specify
the selected areas of the probate law to be covered by the
committee's immediate program. Subsequently, Zollinger ap-
pointed Allison as chairman of a subcommittee to consider a
revision of the statutes relating to dower and curtesy, their
bar, their admeasurement and related matters; appointed Carson
as chairman of a subcommittee to undertake a critical examin-
ation of the new guardianship and conservatorship statutes
enacted in 1961 and the several criticisms thereof that have
been received; and appointed Butler as chairman of a subcom-
mittee to consider the matter of summary proceedings for ad-
ministration of small estates of decedents. Because of unex-
pected 1llness, Butler was unable to undertake his assignment.
The other two subcommittees (dower and curtesy and guardian-
ship and conservatorship) considered the matters assigned to
them and prepared reports thereon for submission to and con-
sideration by the advisory committee, ]

a. Dower and curtesy, Allison submitted and explained
the report of his subcommittee on dower and curtesy, [Note:
A copy of this report, altered somewhat as to form and style
but not changed as to substance, constitutes Appendix A to
these minutes. Brilefly, this report (1) calls attention to
a number of problems and defects in the present statutory
provisions for release of dower and curtesy interests of in-
competents and recommends that a simplified procedure (i.e.,
bar by conveyance executed by the guardian of an incompetent)
be substituted therefor, and (2) proposes three changes in
the nature of the dower and curtesy interest, which are (a)
changlng the interest from a life estate to a fee estate,

(b) changing the amount of the interest from one-half to one-
fourth and {c¢) limiting the interest to land owned by the
deceased spouse at the time of death, thus abolishing the
present inchoate interest.]

In response to a question by Frohnmayer as to the scope
and purpose of committee discussion on the problems of dower
and curtesy at thls time, Dickson indicated that it was his
thought that preliminary ideas on the matter should be pre-
sented and discussed, then some research done on ideas which
the committee conslders worth further investigation and then
committee determination as to whether some proposals can be
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agreed upon for submission to the 1965 legislature., Zollinger
and others agreed 1in general with the approach outlined by
Dickson.

(1) Release of dower and curtesy interests of incompe-
tents. With respect to the proposal for substitution of a sim-
plified procedure for the present statutory provisions for
release of dower and curtesy interest of incompetents, Allison,
Riddlesbarger and Zollinger commented that if the proposal to
abolish the inchoate interest were adopted, there would be no
problem of release of interests of incompetents to deal with,
Following extended commlttee diliscussion of the matter of chang-
ing the nature of the dower and curtesy interest and initial
adverse reaction to abolishing all inchoate interest, Dickson
proposed that the committee proceed to have prepared a draft
of proposed legislation on the matfer of release of the infter-
ests of incompetents for consideration by the committee pend-
ing research and further consideration on the matter of chang-
ing the nature of the interest., Allison pointed out that the
report of his subcommittee probably set forth sufficient guide-
lines for preparation of such a draft, Riddlesbarger moved,
seconded by Zollinger, that Lundy prepare a rough draft of pro-
posed leglislation based upon the recommendation contained in
the subcommittee report with respect to release of dower and
curtesy interests of incompetents. Motion carried unanimously.

(2) Changes in nature of dower and curtesy interest,
The proposals for changing the nature of the dower and curtesy
interest were discussed at length.

(a) Changing interest from 1life estate to fee estate. A
poll of the members present disclosed that all agreed that
changing the dower and curtesy interest from a life estate to
a fee estate would be feasible and desirable.

(b) Changing amount of interest from one-half to one-
fourth., With respect to the proposal to change the amount of
the dower and curtesy interest from one-half to one-fourth,
Allison pointed out that the proposed amount was the same as
the present amount of the interest in personalty which a sur-
viving spouse may elect to take instead of under the will of
the decedent (ORS 113.050)., Riddlesbarger indicated that he
was somewhat inclined fo favor doing away with dower and cur-
tesy altogether and simply have an allowance to the surviving
spouse as determined by the court in terms of any property that
might exist at the time of the death of the decedent, and sug-
gested that the court, in making its determination, might look
at the situation much in the same manner as it does in divorce
cases, Gooding commented that in divorce cases each spouse
was available to testify as to the situation, whereas in the
case of a decedent's estate the decedent would not be available
to afford the court the benefit of his testimony on the situa-
tion. Riddlesbarger responded that the court in the case of a
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decedent's estate would have the benefit of the testimony of
heirs and perhaps others, at least in the instance of a will
contest.

Frohnmayer questioned the selection of one-fourth as the
amount of the dower and curtesy interest and outlined some
hypothetical situations in which thls amount might not be -
equitable., He suggested the possibility of an approach, sim- -
ilar to that suggested by Riddlesbarger, wherein the court
would have some authority, subject to suitable standards, to
determine the amount of the interest. Carson pointed out
that the suggestions made by Riddlesbarger and Frohnmayer, if
adopted, might give rise to some difficult problems with re-
spect to estate planning. Gooding commented that he was not
satisfied that the one-fourth interest would be adequate in
some situations, whereas 1n others it might be categorized as
a windfall, but indlcated that he would be willing to accept
it, at least initially. He also indicated that he was Inter-
ested in further exploration of the approach suggested by
Riddlesbarger and Frohnmayer, Dickson, Jaureguy and Zollinger
stated that they were not in favor of the approach wherein
the court would have authority to determine the amount of the
interest,

(c) Abolishing inchoate interest. With respect to the
proposal to limit the dower and curtesy interest to land
owned by the deceased spouse at the time of death, thus abol-
ishing the present inchoate interest, Allison suggested that
the proposal was not as radical as it might sound, and indi-
cated the present limitations on the interest which were de-
scribed 1n the report of his subcommittee, He pointed out
that the proposal is similar to that embodied in a draft of
proposed legislation which had been prepared in the course of -
a probate law study currently under way in Wisconsin, a copy
of which Lundy had sent him, In answer to questlons by
Jaureguy and Frohnmayer, Allison explained the effect of the
proposal, and compared it with the consequences of a decedent
dying without a will. Jaureguy commented that the principal
type of situation in which the surviving spouse would be prej-
udiced under the proposal would be where the decedent disposed
of all his realty before his death, Riddlesbarger remarked
that a decedent presently can defeat his surviving spouse's
election as to personalty by disposing of all of it during his
life, He further commented that the purpose of dower and
curtesy as presently constituted was to protect the surviving
spouse against disposition of realty by the decedent during
his life, that if both spouses wanted to join 1in such dispo-
sition it was thelr own concern, that the problem was to pro-
tect the surviving spouse against the decedent who did not
wish to protect the survivor by leaving some property interest
to the survivor, and that if the survivor should be protected,
he should have some right of veto of such disposition., Allison
pointed out that Alaska statutes provide the surviving spouse
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with some protection against inter vivos disposition of realty
by means of an inchoate interest 1n the homestead, and that
under such statutes both spouses must join in a conveyance of
the homestead.

A poll of the members present on the proposal to abolish
the Inchoate interest disclosed initial adverse reaction on
the part of some, while the remainder were undecided at this
time and expressed a deslire to devote more time to considera-
tion of the proposal, There was an 1ndicatlon that some mem-
bers might favor abolishing the inchoate interest with the
exception of such an interest in the homestead, as provided in
the Alaska statutes to which Allison had previously referred.

Allison expressed the opinion that i1f the inchoate inter-
est were abolished, the abolishment would have to operate pro-
spectively as to property acquired after the effective date of
the abolishing legislation, and that the abolishment could not
operate retroactively as to property acquired before that date,
on the theory that the inchoate interest was a property right.
Jaureguy, on the other hand, advanced the view that the in-
choate interest could be abolished retroactively; that exist-
ing inchoate interests could be abollshed,

It was the consensus of the committee that the matter of
changing the nature of the dower and curtesy interest in the
particulars proposed should be given more consideration and
that some research should be done on the matter. Riddlesbarger
agreed to contact Lovett and Hampson (Portland attorneys re-
ferred to previously in these minutes as perhaps being inter-
ested in doing some research work for the committee) and to
determine whether either or both would be interested in under-
taking some research on the problem of the nature of the dower
and curtesy inferest and the proposals made for changing it.
Upon Zollinger's suggestion, the committee requested that Lundy
supply to each member a copy of the Alaska statutes and a copy
of the draft of proposed legislation relating to family rights
in estates of decedents prepared in the course of the current
Wisconsin study on probate law, both of which Allison had pre-
viously referred to. Lundy agreed to furnish the materials
reguested.

b. Guardianship and conservatorship. Carson submitted
the report of his subcommittee on guardianshlp and conserva-
torship. [Note: A copy of this report constitutes Appendix B
to these minutes., This report consists of the comments and
recommendations by members of the subcommlttee on matters as-
signed to them by Carson, primarily the comments and sugges-
tions pertalining to guardianshlp and conservatorship that are
reproduced in the "Comments & Suggestions Received'" section of
the advisory commlttee notebook. ]
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(1) Comment & Suggestion No. 2 -- Appraisal of estates
of decedents and wards. Carson explained his recommendation
in the subcommittee report on Comment & Suggestion No. 2
that subsection (3) of ORS 126.230 (appraisal of property of
ward) and ORS 116.420 (appraisal of property of decedent) be
amended to reguire appraisal of all property unless the court
orders that less than all the property be appralsed. ILundy .
pointed out that Comment & Suggestion No, 13 (which Carson
had assigned to Butler, but which Butler, because of unex-
pected illness, was unable to report on) made a similar pro-
posal with respect to subsection {3} of ORS 126,230. '

Zollinger indicated that he did not favor the proposal
as it applied to guardianship, and commented that in guard-
ianship appraisal should be required only when it served a
useful purpose, Frohnmayer and Gooding expressed agreement
with Zollinger. Carson suggested that appraisal facilitated -
determination by the court of the amount of the bond of a
guardian, Zollinger expressed the view that the burden of ,
appraisal was greater than was justified for the sole purpose
of determining the amount of the bond., Dickson commented
that in practice, in determining the amount of the bond, he
relied upon the inventory filed by the guardian, and that he
seldom required appraisal except when the guardian proposed
to sell property of the ward. Allison pointed out that ini-
tial appraisal of the property of a decedent is necessary
for inheriftance tax purposes, but that this reason for ap-
praisal does not exist in the case ofa guardianship. He com-
mented that determination of the amount of the bond of a ,
guardian does not have to be based upon appraised value of the
property of the ward, and expressed agreement with Dickson on
the point that appraisal was not necessary in guardianship -
except where property was to be scld., Zollinger moved, sec-
onded by Gooding, that the amendment of subsection (3) of
ORS 126,230 recommended by Carson and Comment & Suggestion
No, 13 not be adopted. Motion carried unanimously,

Allison called attention to the fact that the Bar Commit-
tee on Probate Law and Procedure had submitted to the 1963
legislature proposed legisiation that would have permitted the
court to waive appraisal of property of a decedent in cases
where the value thereof could be determined without appraisal,
but that the legislature had not enacted the proposal. He
indicated that the Bar committee intended to again make this
propeosal in its current annual report, and that this proposal,
if approved by the Bar at its annual meeting next fall, would
come before the advisory committee for consideration and ac-
tion. The committee decided to postpone consideration and
action on the amendment of ORS 116,420 (appraisal of property
of decedent) recommended by Carson.

Frohnmayer asked whether the committee should communicate
with persons who send in comments and suggestions and report
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committee action thereon. Riddlesbarger remarked that this
might be premature, since the committee might lafter decide to
take different action. Zollinger indicated he was not in
favor of corresponding with such persons individually and at-
tempting to explain committee action to them, and suggested
that the better approach would be to disseminate information
generally that the committee was considering problems ralsed
by such comments and suggestions.

(2) Comment & Suggestion No, 6 -- Guardianship; disposi-
tion of nonresident's property by foreign guardian. Carson
explained his recommendation in the subcommittee report on
Comment & Suggestion No. 6, concerning the suggestion of Judge
Johnson that "some confusion seems to exlist as to how to ac-
complish the provisions of" ORS 126,565, and pointed out that
he was unsure as to what constituted the "econfusion." Gooding
moved, seconded by Carson, that Iundy communicate with Judge
Johnson and request more detall on the "confusion," Motion
failed, with Carson and Goodlng voting yes, and Allison,
Dickson, Frohnmayer, Jaureguy, Riddlesbarger and Zollinger vot-
ing no.

(3) Comment & Suggestion No. 23 -- Guardianship; access
of guardlan to ward's safe deposlt box., Carson explained his
recommendation in the subcommittee report on Comment & Sugges-
tion No. 23, concerning the requirement of the presence of
someone 1n addition to the guardian at the time of the first
opening of the ward's safe deposit box. Allison stated that
Mr. Keller {the source of Comment & Suggestion No, 23) had re-
ported on the matter to the Bar Committee on Probate Law and
Procedure; that the State Treasurer's office, on being con-
tacted by Keller, had reacted favorably to the proposal that
someone in addition to the guardian be present at the time of
the first opening of the ward's safe deposlt box; that the Bar
conmittee had approved the proposal for inclusion in 1ts cur-
rent annual report; and that the proposal, if approved by the
Bar at its annual meeting next fall, would come before the
advisory committee for consideration and action., He suggested,
and the committee agreed, that the matter should be postponed
until such time as the Bar committee proposal was before the
committee.

(4) Conservatorship; winding up affairs after termina-
tion. Carson explained his recommendation in the subcommit-
tee report on amendment of subsection (3) of ORS 126,660
(winding up affairs of conservatorship after termination).
Zollinger moved, seconded by Carson, that the commitfee adopt
in principle the amendment recommended by Carson and that
Lundy prepare a rough draft of proposed leglslation based on
the motion. Motion carried unanimously.

(5) Guardianship; winding up affairs after termination;
winding up period. Carson explained his recommendation In the
subcommittee report on amendment of ORS 126,530 (winding up
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guardianship affairs by guardian) to permit the court to ex-
tend the 90-day winding up period. :

Zollinger asked whether application to the court for .
exftension of the 90-day winding up period should be made
within that period, He suggested that the application for
extension be served upon the persons, if any, entitled to re-
celve the ward's property from the guardian, and that the ap-
plication be made at least 10 days before expiration of the
90-day periocd, so that such persons would have an opportunity
to appear and be heard on the requested extension. Frohnmayer
agreed that there should be an cpportunity for a hearing on
the extension, but disagreed with the 10-day notice proposal,
which might be the effect of requiring the application to be
made at least 10 days before expiration of the 90-day winding
up period., After further discussion, in which most members
appeared to favor permitting the application for extension to
be made after the 90-day period, Zollinger indicated that he
was persuaded on this point.

Dickson asked whether one problem in connection with ex-
tension of the 90-day winding up period might be an undesir-
able. postponement of delivery of property of a deceased ward
by the guardian to the executor or administrator, and com-
mented that in such a case one solution might be to permit
the executor or administrator to obtain court approval for a
partial delivery of the deceased ward's property. Zollinger
suggested that some provision be made for the court, upon ap-
plication by a deceased ward's executor or administrator, to. -
order immediate delivery by the guardian to the executor or
administrator of such of the ward's property not necessary in
the winding up of the guardianship. '

Allison suggested that ORS 126.530 be revised by dividing
it into two parts, one part applying only when the guardian--
ship is terminated by reason of the ward's death, and the other
part applying when the guardianship is terminated for any other
reason.

Zollinger referred to Comment & Suggestion No. 7 {which
Carson had assigned to Butler, but which Butler, because of un-
expected illness, was unable to report on), and suggested that
some provision be added to the statutes that would assure that
banks would honor checks issued by a guardian in winding up
the affairs of the guardianship by clarifying the continuing
control of the guardian over the ward's property durling the
winding up pericod.

Zollinger moved, seconded by Jaureguy, that ORS 126.530
be revised to (a) permit the court to extend the 90-day winding
up period, with application therefor made either during or af-
ter that period, (b) permit the court to order a partial deliv-
ery of property of a deceased ward to the executor or adminis-
trator before expiration of the winding up period, (¢) include
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some provision clarifying the authority of the guardian as to
the ward's property during the winding up period, particularly
with respect to checks issued by the guardian during this
perlod, and (d) make provision for winding up a guardianship
terminated by reason of the ward's death separate from provi-
sion for winding up a guardlanship terminated for any other
reason; and that Lundy prepare a rough draft of proposed leg-
islation based on the motion. Motlon carried.

. Carson suggested that the requirement of paragraph (d) of
subsection (1) of ORS 126.336 that a guardian file his final
account within 90 days after termination of the guardianshilp
not be changed, and the committee agreed,

(6) Comment & Suggestion No. 5 -- Guardianship; private
sale of real property; published notice., Jaureguy explained
his recommendatlon in the subcommittee report on Comment &
Suggestion No, 5 that subsection (2) of ORS 126,441 be amended
to require publication of notice of private sale of real prop-
erty by a guardian in a newspaper of general circulation pub-
lished nearest to the place of sale, 1lnstead of in a newspaper
of general circulation in the county 1n which the property is
situated, when there 1s no newspaper published in the county
in which the property 1s situated, After discussion, the com-
mittee agreed that the recommended amendment should not be made,
Lundy was directed to bring to the attention of the committee
the wording of subsection %2) of ORS 126,441 when the committee
considers subsection (2) of ORS 116.760 (published notice of
private sale of real property of decedentg.

(7) Comment & Suggestion No. 8 -~ Guardianship; bond of
guardian; walver of regquirement. Jaureguy explained his recom-
mendation in the subcommittee report on Comment & Suggestion
No., 8 that a guardian should be required to have some bond,
After discussion, the committee agreed with the recommendation
and that ORS 126,171 should not be changed.

(8) Comment & Suggestion No, 9 -- 3ale of real property
of decedents and wards; terms of sale, Jaureguy explained his
recommendation in the subcommittee report on Comment & Sugges-
tion No, 9, concerning terms and conditions prescribed by the
court for the sale of real property of decedents and wards.
After discussion, the committee agreed that the guardianship
statutes (ORS 126.436 and 126,456) on the subject should not be
changed, and that consideration of the decedents' estates stat-
utes (ORS 116,755 and 116.810) on the subject should be post-
poned,

(9) Comment & Suggestion Nos, 14 and 18 -- Guardianship;
accounting by guardian. Jaureguy explained his recommendations
in the subcommittfee report on Comment & Suggestion Nos, 14 and
18, concerning subsections (4) and (5) of ORS 126,336 {account-
ing by guardian). ILundy recounted some background on the draft-
ing of subsections (4) and (5) of ORS 126,336 prior to enactment
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in 1961, and pointed out that the two subsections appear to
overlap and perhaps were inconsistent in so far as a guard-
ian's final account is concerned. Frohnmayer questioned the
desirability of giving a copy of each account of a guardian
to the State Hospital, for example, under subsection (4).
“Dickson commented that 1t might be desirable to give a copy
to the Board of Control to assist in administration of the.
statutes (ORS 179.610 to 179.770) relating to responsibility
for the cost of care of persons in the State Hospital and
other state institutions. Zollinger expressed the view that
the Board of Control did ncot need a copy of each account for
this purpose, but indicated that perhaps the Board of Control
should receive a copy of the inventory. He also suggested
that a sequence of persons to receive coples of accounts un-
der subsection (4), starting with the competent spouse of the
ward, then the competent adult children, then the competent
parents and then the competent brothers and sisters, Allison
moved that the matter of revision of subsections (4) and (5)
be referred to Zollinger for his consideration and recommend-
ation to be submitted at the next meeting of the committee,
Motion seconded and carried., Zollinger agreed to undertake
the assignment. ‘ '

(10) Comment & Suggestion No, 10 -- Guardianship; Vet-
erans Administration participation. Zollinger explained his
recommendation in the subcommitftee report on Comment & Sug-
gestion No. 10 that subsection (3) of ORS 126,250 be deleted
and that no change be made in ORS 126,131 and 126,346, = After
discussion, Zollinger moved, seconded by Frohnmayer, that the
recommendation be adopted and that Lundy prepare a rough draft
of proposed legislation based on the motion., Motion carried. .

(11) Comment & Suggestion No, 11 ~- Guardianship; hand-
ling claims of minors and incompetents and transferring prop-
erty without guardianship. Zollinger explained his recommend-
ations in the subcommittee report on Comment & Suggestion No.
11, concerning handling claims of minors and incompetents and
transferring property without guardianship. After discussion,
Zollinger moved, seconded by Carson, that the recommendation
to restrict the $1,000 limitation in ORS 126.555 %o personal
property, including choses in action, of the person under legal
disability be adopted and that Lundy prepare a rough draft of
proposed legislation based on the motion, Motion carried.

The recommendation relating to cash sales of real property
of a person under legal disability by a person under court or-
der, but without guardianship, was discussed, Allison commented
that he would like to see the concept of at least a short-term
guardianship retained in such cases, with a guardian appolnted
for the particular purpose and discharged upon satisfactory
proof to the court that he has carried out his task pursuant to
the court order. Zollinger suggested that it might be appro-
priate to consider a guardian's bond in a larger amount in such
cases. After further discussion, the committee agreed that the
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matter should be referred to Allison for his consideration and
recommendation to be submitted to the committee, Allison agreed
to undertake the assignment.

(12) Comment & Suggestion No. 16 -- Guardianship; gifts
from ward's estate; expenditures for ward's relatives. Zollinger
explained his recommendation in the subcommittee report on Com-
ment & Suggestion No. 16 that no change be made in ORS 126,295
(gifts from ward's estate; expenditures for ward's relatives).
After discussion, Frohnmayer moved, seconded by Jaureguy, that
the recommendatlon be adopted. Motion carried unanimously.

[Note: Comment & Suggestion Nos. 7, 12, 13, 15 and 20.were
assigned to Butler, who, because of unexpected illness, was un-
able to report on them.,] It was pointed out that the committee
had previously disposed of Comment & Suggestion Nos. 7 and 13,
The committee agreed to postpone consideration of Comment & Sug-
gestion Nos. 12, 15 and 20 until Butler had an opportunity to
consider and report on them,

Iundy pointed out that since enactment of the present Oregon
guardianship and conservatorship statutes in 1961 there had been
two enactments that had changed those 1961 statutes (ORS 116,890,
116.900, 126,436 and 126.490, relating to lease of real property
of wards for purposes of exploring for or obtaining o¢il, gas and
minerals; and ORS 126.250, relating to investment by guardians
in common trust funds wilithout prior court approval), Lundy sug-
gested that, if the committee agreed, he might examine the pro-
visions of these two enactments and bring to the attention of the
committee any problems discovered, The committee agreed that
Lundy should do this,

6. Next Meeting of Advisory Committee. The next meeting
of the advisory committee was scheduled for Saturday, June 13,
at 9 a.m.,, in Dickson's courtroom, 244 Multnomah County Court-
house, Portland.

The meeting was adjourned at 2:15 p.m.
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Subcommittee on Dower and Curtesy

- Report to Advisory Committee_
May 16, 1964 |

Mr. Allison, the chairman of this Subcommittee on Dower: -
and Curtesy, was appointed by Mr. Zollinger pursuant to the
latter's appointment by Judge Dickson on April 18 as chairman
of a subcommittee to coordinate efforts to specify the selec- -
ted areas of the probate law to be covered by the immediate
program of the Advisory Committee and to submit recommendations
thereon at the meeting of the Advisory Committee scheduled for
May 16, Mr, Zollinger is an ex officlo member of this subcom-
mittee. Mr., Allison appointed the other members of this sub-
committee, who are Mr. Jaureguy and Mr., Riddlesbarger. The
members of this subcommittee met on May 7, 1964, to consider
preliminary problems involved in a revision of that area of
the probate law relating to dower and curtesy, particularly.
ORS chapter 113. : : :

Preliminary consideration was glven to the provisions for:
release of dower and curtesy interests of incompetents con-
tained in ORS 03,170 and 113.610 to 113.670, These provisions
are criticized in Comment & Suggestion Nos. 3, 17 and 26, re-
produced in the "Comments & Suggestions Recelved" section of
the Advisory Committee notebook. These criticisms are consld-
ered valid. ' :

ORS 93,170 provides that any real property acquired in
sole right by a spouse while the other spouse is committed "to
a public insane asylum" may be conveyed without the joinder of
the insane spouse during the commitment if - the deed is accom~
panied by a certificate of the superintendent of the "insane
asylum.”" Thus, in contrast to the overinvolved procedure for
release of these 1nterests of other incompetents, rights .of
dower and curtesy are effectively abolished as to property ac-
gquired and conveyed during the commitment of the other spouse.
On the other hand, ORS 113.610 to 113.670 set up a procedure
for release of these interests entirely separate and distinct
from the guardianship statutes. The statutory procedure has
the following defects:

1, The proceeding is brought in an equity court, not in -
the probate court where a guardianship may be pending. : :

2. The proceeding must be brought where the othef spouse
resides or where the property is situated, not where the guard-
ianshlip may be pending. .

3; The petitioner is the spouse who wishes to sell or
mortgage, hot the guardian.
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L4, Service must be made, in addition to the incompetent
and his guardian, on his "next of kin, and all persons inter-
ested in the land." The problems of proper parties to be
served are obvious,

5. If no guardian has been appointed, the court of equity
shall appoint a guardian.

6. Persons served in the state have 10 days to appear,
but the preceding statute section (ORS 113.620) requires that
the hearing must be not less tThan four weeks from the order.

Mr, Zollinger suggested that the statute sections com-
mented upon (ORS 93,170 and 113.610 to 113.670) be repealed,
and that in their stead ORS 113,410 (bar of dower by conveyance)
be amended to provide for bar by a conveyance executed by the
guardian of an incompetent as provided in ORS 126.476, and that
ORS 126,476 (exchange, partition, sale or surrender of ward's
property) be amended to include, in subsection (2) thereof,
cases where the 1interest of the ward is an 1nchoate dower or
curtesy interest, The subcommittee supports this suggestion of
Mr. Zollinger.

The subcommittee than considered the more fundamental ques-
tion of a new definition of the interest. There was general
agreement that an undivided fee interest, as provided in the
1963 Iowa Probate Code, would constitute on many counts a more
substantial, workable and valuable property interest than the

resent life estate in an undivided one-half part of the land,
'including any equitable estate in land."

The present dower or curtesy is valueless on vacant or
nonincome property unless scld during the life estate, or un-
less admeasured and then sold., The difficulties of arriving
at values of these interests are well known., Since they must
be figured on an actuarial basls, the interest of the young
widow or widower with a high life expecftancy is much greater
than that of the o0ld survivor with usually much greater needs,
Thus, the present system of admeasurement or sale value works
exactly in reverse on the basis of need and relief to the aged
survivor,

It was the consensus of your subcommittee that dower and
curtesy should be an undivided one-fourth interest in the
realty to conform with the undivided one-fourth interest in
personalty allowed under ORS 113.050, Such an undivided fee
interest would permit simple determination of the value in case
of a sale or an admeasurement, and would permit simple alloca-
tion of rents and profits to the tenant in dower or curtesy.
1t would not operate to the disadvantage of the elderly survi-
vor,
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The next question considered was whether this undivided
one-fourth interest should be limited to the property of
which the deceased spouse died seised, which would then con-
form to the present interest in the personalty.

Upon analysls thils proposal i1s not as radical as it
sounds, This is now the rule for dower or curtesy interests
of nonresidents (ORS 113,080), ORS 93.170 bars interests
if acquired and conveyed during a commitment, ORS 113,090,
which limits to 10 years after death the right to recover
dower or curtesy, bars many undisclosed or unrealized In-
choate interests. Practically all real estate holdings are
now taken as tenants by the entirety or as tenants in common
by the husband and wife. The requirement that the wife or
husband join in a deed or mortgage to release inchoate dower
or curtesy interests is universal. The inchoate interests
are terminated by divorce or failure to survive the other
spouse.,

There may be some social benefit in giving one spouse
an effective veto power over the sale or mortgage of prop-
erty held in the name of the other spouse, As stated, that
today is the unusual title holding.

On the other hand, if the proposal is adopted, the sur-
vivor would still be entitled to the homestead and to sup-
port (ORS 116,005 to 116.025). She would be entitled to one
quarter of the real and personal property as against the
will, The survivor's interest would be substantial, easily
determined and a more valuable estate than under present
law. The loss of the inchoate interest might well have a
minimum practical effect and would eliminate many of the
most difficult areas of interests of incompetents first dis-
cussed,

Stanton W, Allison, Chairman
Subcommittee on Dower and Curtesy
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Subcommittee on Guardianship and Conservatorship

Report to Advisory Committee

May 16, 1964

Mr. Carson, the chairman of this Subcommittee on Guard-
ianship and Conservatorship, was appointed by Mr. Zollinger
pursuant to the latfter's appolintment by Judge Dickson on
April 18 as chairman of a subcommittee to coordinate efforts
to specify the selected areas of the probate law to be cov-
ered by the immediate program of the Advisory Committee and
to submit recommendations thereon at the meeting of the Ad-
visory Committee scheduled for May 16, Mr. Zollinger 1s an
ex officio member of this subcommittee. Mr., Carson appointed
the other members of this subcommlttee, who are Mr. Butler
and Mr, Jaureguy.

Mr. Carson assigned among the members of this subcommit-
tee, for their consideration and recommendation, the comments
and suggestions pertaining to guardianship and conservator-
ship that are reproduced in the "Comments & Suggestions Re-
ceived" section of the Advisory Committee notebook and a few
other matters pertaining to this area of the probate law,

This report sets forth, for consideration and action by
the Advisory Committee, the comments and recommendations by
the members of this subcommittee on the matters assigned to
them. :

Comment & Suggestion No, 2

Subject: Appraisal of estates of decedents and wards,
Source: George H, Layman, Attorney, Newbefg,
Commentator: Mr.'Carson.

- To the extent that this comment and suggestion relates’
to complete, or partial, appraisal of the estate of a ward,
the existing provisions of ORS 126.230(3) do not appear to me
to be objectionable, and, as I understand, this subcommittee
is not expected at this time to report upon suggested amend-
ments of the statutes governing appraisal of the estate of a
decedent, ‘ : ‘

If any amendment of ORS 126.230(3) 1s to be recommended,
T suggest that the recommendation be that that subsectlion be
amended to read, in substance:
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126.230 Inventory and appralsal of ward's property.

K X X X XK ¥ X *

(3) The court may order [all-ewr-any-paré-of] less than
all the property of the ward appraised as provided in ORS
116,420 to 116,435, Otherwise, all the property of the ward
shall be appraised as provided in ORS 116,420 to 116,435,

Recommendation of a like amendment of ORS 116,420, con-
cerning appraisal of the estate of a decedent, might well be
considered by the Advisory Committee on Probate Law Revision
at the appropriate time,

Comment & Suggestion No. 6

Subject: Guardianship; disposition of nonresident's property
by forelgn guardian,

Source: Judge Charles M, Johnson, District Court, Clatsop
County.,

Commentator: Mr. Carson.

The comment and suggestion received by the Advisory Com-
mittee on Probate Law Revision in respect of ORS 126,565 is
to the effect that confusion seems to exist in respect of the
provisions (or some provision) of the sectilon.

Although it does appear to me that the section could be
clarified by causing it expressly to require that the "forelgn
guardian” therein mentioned be a "forelgn guardian of the es-
tate" of the nonresident, I do not suggest that that matter
is the cause of the confusion that has been commented upon.

In his letter to me of May 8, 1964, concerning various
matters, including this comment and suggestion, Mr, Robert W,
Lundy has asked whether details concerning the confusion should
be obtained from the judge from whom the comment and suggestion
was received, I believe that this should be done.

Comment & Suggestion No, 23

Subject: Guardianship; access of guardian'to ward's safe de-
posit box,

Source: William M., Keller, Attorney, Portland.
Commentator: Mr, Carson,

From a copy of a report dated February 20, 1964, that ap-
pears to have been made to the Probate Committee of the Oregon
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State Bar by one of the members of that committee upon the
question whether that committee should recommend legislation"
of this nature, the following excerpt 1s taken:

"ARGUMENTS AGAINST THE
SUGGESTED PROCEDURE

"], The State Treasurer's office has no interest
in a person's property prior to his death,

"2, It is impossible to prevent all defalcation;
therefore, it 1s useless to impose heavy adminlstra-
tive duties to attempt to prevent the rare lnstance of
defalcation under the clrcumstances suggested,

"3. Many people, particularly elderly, invalid
or semi-senile individuals, exercise poor judgment in
giving authority to others to enter their safe deposit
boxes. The suggested solution only solves a small
facet of the problem, :

"4, The suggested solution would have no [e]ffect
on the entry to a safe deposit box by a joint tenant,
having Jjoint access with a person under guardianship.

"The writer has considered such suggestions and
recognizes that it is impossible to pass legislation
which will make all people honest. However, it is
pointed out that the real issue is the fact that, the
letters guardianship or conservatorship, issued by the
Court itself, can, under present procedures, be used
as an instrument of fraud. The writer would oppose any
attempt to require the Treasurer's office or bank offi-
cial to be present at the opening of every safe deposit
box, Such might prevent fraud, but it would also no
doubt prevent the use of such form of custodial care.
In a free soclety, a person is entitled to privacy,
even at the expense of permitting him to make an unfor-
tunate cholce of agents, or to otherwise vest his con-
fidence in persons not worthy thereof.

"If it is remembered that the purpose of the
suggested legislation is to prevent the Court itself
from belng used as an instrument of fraud and defal-
cation, most of the objections which have been raised,
vanish.

The arguments quoted above properly could, in my opinion,
be supplemented by these additional observations, among others:
Those wards who own assets, or evidences of assets, such as
those commonly placed in safe deposit boxes, but who do not
make use of safe deposit boxes, would not be protected by
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enactment of this proposed legislation. Although the same ob-
servation might be made in respect of the safe deposit boxes
to which deceased persons had rights of access at and before
their deaths, nevertheless, the principal objective of the
statute (ORS 118,440) which relates to the safe deposit boxes
to which deceased persons had rights of access at and before
their deaths, is to ald enforcement of the inheritance tax
statutes, whereas thls proposed legislation would not neces-
sarlly be of any benefit for that purpose.

Subject: Conservatorship; winding up affairs after termina-
tion.

Source: Mr, Zollinger.
Commentator: Mr, Carson.

[Note: In a letter to Mr, Carson dated April 20, 1964,
Mr. Zollinger suggested that provislions for windlng up a
conservatorship and the discharge of the conservator be added
to ORS 126,606 to 126,660, Mr, Zollinger's suggestion is not
reproduced in the "Comments & Suggestions Received" section of
the Advisory Committee notebook. ]

The statute governing termination of a conservatorship
(ORS 126.660) would, in my opinion, be improved by an amend-
ment prescribing in detail the procedure for the winding up
of a conservatorship in the event of ifs termination by reason
of the death of the ward., One manner in which this could be
accomplished would be that of amending ORS 126.660(3) to read:

(3) Upon termination of a conservatorship

as provided in this section, the conservator shall
account to the ward, if living and competent, [ard
otherwise-$o-the-wardls-perecnal-representatives ]
or, if 1iiving and incompetent, to the guardian of
the estate of the ward, or, 1f the ward has died,
the affairs of the conservatorship shall be wound
up in the same manner as provided in ORS 126.530
to 126,545,

Subject: Guardianship; winding up affairs after termination;
winding up period.

Source: Mr, Carson.
Commentator: Mr, Carson.
[Note: The following comment and recommendation is not

addressed to a comment and suggestion reproduced in the "Com-
ments & Suggestions Received" sectlon of the Advisory Committee
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notebook. Rather, it pertains to another matter which Mr.
Carson wishes to bring to the attention of the Advisory Com-
mittee, ] _

Because a disadvantageous situation can arise out of the

90-day limitation prescribed by ORS 126,530 for winding up -
the affairs of the estate of an incompetent ward following
his death, I suggest that that section be amended to the ex-

tent,

ered:

at least, indlicated below: '

126.530 Winding up guardianship affairs by
guardian, Within 90 days after the date of termin-
ation of a guardlanshlip of the estate, or, if neces-
sary, within such further time as the court by order
may allow, the guardian of the estate shall wilnd up
the affairs of the guardianship, and his authority
and duties and the provisions of law applicable A
thereto shall continue for such purpose, as follows:

(1) The guardian shall pay from the guardian-
ship estate: ,

* ¥ X X ¥

(¢) If the guardianship is terminated by the
death of the ward, and if the estate of the ward is
solvent, and with prior approval of the court by
order, expenses for the proper care, maintenance and
support of the ward's surviving spouse and minor
children during the [90-day] winding up period.

* X X ¥ ¥

(4) Except as otherwise provided 1n subsection
(5) of this section, if the guardianship 1s termin-
ated by the death of the ward, and if the sale, mort-
gage or pledge of property of the guardianship estate
is necessary for the payment of all expenses and
claims referred to in paragraphs (a) and (b) of sub-
section (1) of this section, and if such sale, mort-
gage or pledge cannot be made and the proceeds used
to pay all such expenses and claims within the [96-
day] winding up period, the guardian shall pay none
of such expenses and clalms, but such expenses and
claims are liens upon and shall be paid first from
property delivered under subsection {3) of this sec-
tion.

For example, this hypothetical situation may be consid-
Substantial sums of money are owed on account of expen-

ses and claims lawfully payable out of the estate of an
incompetent ward. There are insufficient funds and potential
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proceeds of mortgaging, pledging or selling personal proper-
ties of the estate with whilich to pay the expenses and claims.
The guardian fails in his efforts to obtain an adeguate and
satisfactory mortgage lcan on the securlity of any of, or all,
the properties of the estate, A guardlan's sale of the real
property of the estate could provide the funds required for
payment of all the expenses and claims, Consequently, the
guardian commences proceedings for the sale of the real prop-
erty of the estate, The guardian's petition for authority
to sell the real property is flled before termlnation of the
guardianship (ORS 126.530 (2) (c)) occurs by reason of death
of the ward, The court, by order, authorizes the guardian
to proceed with the sale, The proceedings for the sale of
the real property progress to, and beyond, the flnal publica-
tion of the guardlan's notlce of sale., Reasonable grounds
exist for the guardian's anticipating receipt of a satisfac-
tory bid to purchase the real property before expiration of
the 90~day winding up period. Actually, however, it so hap-
pens that, while negotliations for the sale remaln pending
between the guardian and a prospectlve purchaser, the 90-day
period expires. Therefore, the guardian's sale of the real
property 'cannot be made and the proceeds used to pay all
such expenses and claims within the 90-day winding up period,
the sale proceedings are abandoned, and the guardian can pay
"none of such expenses and claims" (ORS 126.530(4)). If the
court could and would have (by order granted upon proper
showing made by the guardian concerning the exlsting circum-
stances) extended the winding up period for an additional
period of 30 days, the sale could have been consummated, and
the sale proceeds could have been used in paylng all such ex-
penses and claims, within the additional 30-day period,.

In view of the unqualified requirement of ORS 126.530
that the affairs of the guardianship be wound up within the
prescribed 90-day perlod, I presume that ORS 126,535 was not
intended to, and does not, authorize the court to extend the
90-day period. In any event, I submlt that the court should
expressly be allowed to exercise the discretion that this
proposed amendment would allow.

Comment & Suggestion No, 5

Subject: Guardianshilp; private sale of real property; pub-
lished notice.

Source: Mr, Jaureguy.
Commentator: Mr, Jaureguy.

The first sentence of ORS 126.441(2) should be amended
to read:
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"Except as otherwise provided in this subsec-
tion, before proceeding to sell real property at
private sale, the guardian shall cause a notice of
the sale to be published in a newspaper published
in the county in which the property is situated, or
if no newspaper 1s published in such county, then
in a newspaper of general 01rcu1ation published
nearest to the place of sale , .

Comment & Suggestion No, 8

Subject: Guardianship; bond of guardian; walver of require-
ment,

Source: Judge John C, Warden, District Court, Coos County.

Commentator: Mr, Jaureguy. |
The letter from Judge Warden has been answered, ORS

709.240 provides that no bond need be given by a trust com-

pany when acting as guardian. In any case, the amount of the
bond is discretionary with the court.

Comment & Suggestion No, 9

Subject: Sale of real property of decedents and wards; terms
of sale,

Source: Judge Teunis J, Wyers, District Court, Hood River
County.

Commentator: Mr, Jaureguy.

Judge Wyers suggests that the last sentence of ORS 126,436
is not entirely clear. It reads:

"A sale ordered shall be made as provided in
ORS 126,441 to 126.466, and subject to such addi-
tional terms and conditions as the court may con-
sider necessary or proper,.

Perhaps this should be amended to read:

"and subject to such additional terms and
conditions, if any, as the court may consider nec-
essary or proper,
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Comment & Suggestion No, 14

Subject: Guardianship; accounting by guardian,
Source: Harold V. Johnson, Attorney, Eugene.
Commentator: Mr., Jaureguy.
I would suggest that ORS 126.336(4) be amended as follows:
"(4) The guardian of the estate shall give or mail
a copy of each account to the person or institution hav-

ing the care, custody or control of the ward, within 30
days after the same 1s filed." )

Harold Johnson also suggests another amendment to ORS
126,336. He suggests that ORS 126.336(5) be amended to provide
that service of the final account must be made "at least ten
days prior to the date order approving final account is to be
presented to the Court." It seems to me that this is implicit
in the statute as it now is, which provides that within 10 days
after the service those served may make and flle in the guard-
ianship proceeding written objJections to the account. Should
the guardian obtain an order approving the account before the
expiration of such 10 days, such order would necessarily be
set aside or modified if proper objections were flled within
10 days after the date of service,.

Comment & Suggestion No, 18

Subject: Guardianship; accounting by guardian.
Source: James R, Ellis, Attorney, Portland,
Commentator: Mr, Jaureguy.

James R, Ellis of Portland suggests that in some cases if
the "institution having the care, custody or control of the
ward"” (ORS 126,336(4)) sees the account and learns what the
ward's assets are, 'the cost of the nursing home's care is go-
ing to increase sharply." I would suggest that (1) there should
be no necessity for any such service if there i1s a guardian of
the person, and (2) in any case, such service should not be
made upon a hospital or nursing home or any other institution
except to an (to quote Mr, Ellis) "institution to which the ward
has been committed."”
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Comment & Suggestion No, 10

Subject: Guardianship; Veterans Administration participation.
Source: Judge Samuel A, Hall, District Court, Curry County.
Commentator: Mr, Zollinger.

Prior to 1961, ORS 126,350 (repealed by chapter 344,
Oregon Laws 1961) provided that when a ward received funds.
through the Veterans Administration, the VA might require the
guardlan to serve 1ts representative with copiles of all ac-
counts, petitions for sale, lease or mortgage of property of .
the estate, petitions for allowances of any nature from funds
of the estate and petitions for the investment of the funds of
the estate. It also provided for such service at least 10 -
days prior to the time of hearing, unless wailved in writing,
and that the VA might appear in opposition to the petition or
to require an accounting.

These provisions are preserved in ORS 126,346. They are
criticized in Comment & Suggestion No. 10 as casting unneces-
sary burdens upon guardians, lawyers and courts, consuming
time and expense to no purpose "1If the court is doing its
duty.”" The criticism may carry overtones of resentment,

Reference 1s also made to other sectlons relating to the:
Veterans Administration, ORS 126.131 and 126,250.

ORS 126.131 identifies the persons who are to be served
with citation to show cause why a guardian should not be ap-
pointed and provides for service of citation upon the Veter-
ans Administration when the proposed ward recelves money
from the United States through the Veterans Administration,
This was not formerly required, but is appropriate because,
as willl appear in this note, the Veterans Administration
should be afforded an opportunity to object to the appoint-
ment of a guardian or to the appointment of the petitioner or
his nominee as guardian or to the amount of the bond or the
sureties on the bond,

ORS 126.250 relates to investments by guardians and per-
mits investments without court approval (1) in governments
and (2) by corporate guardians in common trust funds consist-
ing solely of governments, municipals and time or savings
deposits and wlth court approval in other prudent investments.
It preserves the prior provisions of ORS 126,350(3) requiring
that notice of proposed investment be served upon the Veter-
ans Administration and, to avoid any posslble question, such
notice is required even with respect to investments which may
be made without court approval., In this respect, Comment &
Suggestion No, 10 1s justified. This is an unnecessary burden.
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ORS 126,250(3) should be amended or deleted, Approval by or

notice to the Veterans Administration should not be required

for investments by individual guardians in governments or by

corporate guardians in governments or qualifylng common trust
funds. I suggest that the provisions of ORS 12%,346 are gsuf-
ficlent in this respect and that the whole of ORS 126,250(3)

should be deleted,

It is noted that the former limitations upon guardian's
compensation imposed by ORS 126,350 no longer exist and it
may be observed that the reasonable compensation which the
court may allow £o the guardian and the reasonable fees of the
attorney for the guardian may and should include compensation
for services involving any duties to the Veterans Administra-
tlon or pursuant to any of these statutes. Perhaps this sug-
gestion should be communicated to the Bar Committee on Econom-
ics of Law Practice.

A principal reason for preserving ORS 126,346 and ORS
126,131 is that the Veterans Administration is charged with
responsibility under Federal law, 38 U.S. Code 3202, to deter-
mine that the guardian is making proper application of funds
which are paid to a guardian, I am surprised and somewhat
eritical of provisions authorizlng discretionary suspension
of payments for failure to account to the Administration or
for maladministration of the estate, This, however, may not
be modified by state law.

The Veterans Administration discharges its statutory
duties through its Department of Veterans Benefits, Its chief
attorneys act on its behalf in the determination whether to
distribute to a custodian without requiring a guardianship
and, where a guardian is appointed, in advising with the court
in the selection of a person to serve in that capacity. The
chief attorneys also determine whether accountings are made
and, if made, are sufficient, whether funds are properly ap-
plied, whether investments should be approved, etc. This is
treated at length in Title 38, Code of Federal Regulations,
Part 13, defining the duties of the chief attorneys. They are
such as require compliance with ORS 126,131 and 126.346. I
do not recommend any amendment of these Sections.

Reports of this length may merit and frequently receive
attention focused on the last paragraph. To avoid disappoint-
ment to readers who are less than avid, I repeat: I recommend
that subsection (3) be deleted from ORS 126.250; I recommend
no change in ORS 126,131 and 126,346,
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Comment & Suggestion No, 11

Subject: Guardianship; handling claims of minors and incom-
petents and transferring property wilthout guardian-
ship.

Source: Judge Samuel A, Hall, District Court, Curry County.
Commentator: Mr, Zollinger.

A, This comment and suggestion proposes judicial appro-
val of settlement of personal Injury claims of minors and
incompetents without the appointment of a guardian when the
court 1s satisfied that the settlement is 1n his interest and
that the proceeds will be applied for his benefit. ORS 126,555
does all thls and more, It permits a person designated in an
order to settle debts and other choses 1in action, both contract
and tort claims, to receive payment thereof and to give acquit-
tances therefor. It provides that funds so recelved shall be
held, invested or used as the court shall order. It applies,
however, only to those cases 1ln which the value of the estate
of the minor or incompetent does not exceed $1,000,

-If the substance of the suggestion is that there should
be no limitation in amount, I do not agree. The burdens of a
guardianship are real and any which are not necessary should
be modified or removed, but those which are deemed necessary
are not less necessary because the estate consists of or in-
cludes a personal injury claim, : -

It would be reasonable to propose two amendments to ORS
126,555 - that the maximum value of the estate to which it
may ‘apply be increased from $1,000 to, say, $2,500, and that
real property owned by the minor or incompetent be excluded
from the determination of wvalue, Concerning the lncrease in
amount, I do not feel qualified to make a recommendation,
This figure has been used in some other statutes, including
ORS 117.315 affecting distribution of decedents' estates,

ORS 126.516 relating to the termination of guardianships,

ORS 708,520 and ORS. 722,375 providing for payment without
probate by banks and savings and loan assoclations. It seems
rather clear that the burdens of guardianship are not made
more necessary or more bearable by the circumstance that the
minor or incompetent claimant owns real property or an inter-
est in real property.

If the minor child has inherited real property from his
father - an undivided interest in the home in which he lives
with his mother and sister, valued at $25,000 - there is no
more reason to require the appointment of a guardian in order
to settle a $500 personal injury c¢laim than there would be if
he did not own any real estate, '
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ORS 126,555 now provides: '"Where it appears that a
guardian of the estate for a person under legal disability has
not been appointed and that the value of the estate of such
person 1s not more than $1,000, any court having probate jur-
isdiction may" etc. This should be amended to read " * * %
and that the value of the personal property of such person,
including choses in action, is not more than" ete,

B, This comment and suggestion also proposes, without
any specific suggestion, that provision be made for transfer
of title of real property without guardianship. I am sympa-
thetic with the proposal. The elaborate procedures for sale
of real property are certalinly inappropriate when the estate
of the minor or incompetent 1s of small value. I can not
forget the occasion on which I conducted a guardianship sale
of an undivided 1/64th interest in a vacant lot, then went
back and did it over again because, early in the proceeding,
I entered an order before the return day.

I invite consideration of two proposals:

1. Amend ORS 126,555 to provide also that real property
of a person under disability may be sold by a person desig-
nated by order of a court having probate jurisdiction, when
no guardian of the estate of such person has been appointed
and the court finds that the value of his real property in ,
this state does not exceed $1,000. The remaining provisions -
of the section as 1t 1s now enacted would apply to such sales
and the proceeds thereof. I think I would limit such sales
to cash sales.

2. When a guardian has been appointed, ORS 126,441 now
provides for sale of property of a value not exceeding $1,000
without publication of notice of sale, The question arises
whether any other corners can and should be cut 1n order to
minimize burdens. I have none to recommend.

Comment & Suggestion No. 16

Subject: Guardianship; gifts from ward's estate; expendi-
tures for ward’'s relatives.

Source: Judge George R. Duncan, Circuit Court, Marion County.
Commentator: Mr, Zollinger.

ORS 126,295 is one of several new provisions enlarging
the powers of probate courts in guardlanship proceedings,
Others include power to approve electlons for or against tak-
ing under the will of the ward's deceased spouse and the elec-
tion among options under 1ife insurance polilcies,
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. This section permits the guardian, with the approval of
the court, to make reasonable gifts to charitable and reli-
gious institutions, e.g., to continue to contribute to the
ward's church and to continue to support the charitable in-
stitutions in which he had been active while competent, but
only to the extent that his estate is not required for his
support or the support of others to whom he owes a duty of
support,

Subject to the same limitations, the section also per-
mits the guardian, with the approval of the court, to provide
or contribute to the support of others to whom the ward does
not owe a duty of support but who are or have been related to
the ward by blcod or marriage, e.g., the orphaned nephew of
the ward who has been a member of his household or the chil-
dren of his deceased spouse.

Subject to the same limitations, the section permits the
guardian, with court approval, to pay or contribute to pay-
ment of expenses of medical care and treatment and funeral ex-
penses of persons who are or have been related by bloocd or
marriage to the ward, e.g., his mother-in-law.

The suggestion is that the court shall be authorized to
enter such orders only when notice of the application has
been given to the ward and his spouse and children or, if
there bhe no spouse or child, then to his parents, if any,
otherwise to his next of kin,

I do not agree that the court's power to approve such
application of the ward's estate upon the guardian's petition
should be conditioned upon notice or citation to the rela- .
tives of the ward. I would not be critical of an amendment
providinﬁ, as it is provided in ORS 126.555, that the court
may act "with such notice as the court may order or wilthout
notice," but I prefer not to propose amendments which do not
appear to be needed. On this account, I drag my heels,

If I am overruled, I object strenuously to any require-
ment for notice to any person under disability. There is
1ittle point in notice to the ward, who has been adjudged
incompetent to make such decisions. There is still less
point in requiring notice to the infant child or the senile
parent of the ward., Beyond these relationships, next of kin
are affected only to the extent that their windfall inherit--
ance may be reduced in value. '

- - I prefer no change to some change in ORS 126,295, If any
change is made, I prefer that the court be authorized to act
without notice or upon such notice as the court shall order.

If notice 1s required, I prefer that the persons to be notified
shall be 1imlted to the spouse, if competent, the adult chil-

dren, if competent, and, if there be no competent spouse or
adult child, the competent parent or parents of the ward.
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The following comments and suggestions were assigned to
Mr. Butler, Because of unexpected illness, he was unable to
undertake the assignment. Time did not permit reassignment
of these matters to another member of this subcommittee., The
Advisory Commlittee may wish to consider and act upon these
matters without background comments and recommendations by
this subcommititee, or to postpone such consideration and ac--
tion until thils subcommittee has had an opportunity to prepare
such background comments and recommendations,

Comment & Sugegestion No, 7

Subject: Guardianship; winding up affairs after termination;
bank deposits.

Source: Judge Charles M. Johnson, District Court, Clatsop
County.

Comment & Suggestion No, 12

Subject: Guardianship; appointment'of guardian; service of
citation.

Source: Judge Edwin L. Jenkins, District Court, Washington
County. ’ '

Comment & Suggestion No, 13

Subjeet: Guardianship; appraisal of estates of wards.

Source: Judge Edwin L, Jenkins, District Court, Washington
County.

Comment & Suggestion No, 15

Subject: Guardianship; appointment of guardian; factors
considered,

Source: dJudge George R. Duncan, Circuit Court, Marion County.

Comment & Suggestion No, 20

Subject: Guardianship; filing name and address of guardian.

Source: Samuel M, Bowe, Attorney, Granﬁs Pass,
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244 Multnomah County Courthouse

Suzzested Agenda

Approval of minutes of May 16 meeting of advisory committee.

Report on publicity (Lundy).

Report on small estates (Zollinger),

Dower and curtesy

a.

Proposed legislation on release of interests of incompetents
(Rough Draft, 6/13/64),

Changes in nature of interest. See Staff Report No. 2.
(1) Report of subcommittee (Allison).

(2) Report on possibility of outside research assistance
(Riddlesbarger).

Guardianship and conservatorship.

a.

Proposed legislation (Rough Draft, 6/13/64), and report on
1963 legislation on investment by guardians in common trust
funds (Zollinger and Lundy),

Report on 1263 legislation om o0il, zas and mineral leases
(Carson and Lundy).

Report on accounting by guardians (Zollinger).

Report on sales of real property of persons under legal disability
without guardianship (Allison).

Next meeting of advisory committee,
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The third meeting of the advisory committee was convened
at 9:05 a.m., Saturday, June 13, 1964, in Chairman Dickson's
courtroom, 2&4 Multnomah County Courthouse, Portland, The
following members were present: Dickson, Zollinger, Allison,
Carson, Gooding (arrived 10:05 a,m,) and Jaureguy. Butler,
Frohnmayer and Riddlesbarger were absent., Also present was
Robert W, Lundy, Chief Deputy lLegislative Counsel,

Before the meeting was convened, Dickson called to the
attention of those present a matter involving the preference
to be glven expenses of last sickness in the payment of the
various charges and claims against estates of decedents that
should be considered by the commlttee at an appropriate point
in the course of its deliberations., He referred to ORS
117.110, and pointed out that before 1953 expenses of last
sickness followed taxes due the United States in the order of
preference of payment, but that the statute section was amended
in 1953 to add expenses of last sickness to funeral charges in
subsection (1) thereof. He expressed the opinion that, by
reason of the applicable federal statute, expenses of last
sickness could not be glven preference over taxes due the
United States, and indicated that he recently had ruled to
this effect.

Dickson announced that he had been notified by the Board
of Governors of the Oregon State Bar that the Board had ap-
pointed Allison to act in a liaison capacity between the Bar
and all Bar committees and the advisory committee, Allison
reported that he was in the process of preparing the annual
report of the Bar Committee on Probate Law and Procedure, of
which he currently 1s chairman; that the Bar committee's
recommendations for changes in the probate law would be sub-
mitted to the advisory committee and the Law Improvement Com-
mittee for their consideration and action [Note: See Minutes,
Probate Advisory Committee Meeting, 5/16/64, page 2]; and
that he would send Lundy a copy of the Bar committee report.

l, Minutes of Last Meeting, After the meeting was con-
vened, Jaureguy moved, seconded by Zollinger, that reading of
the minutes of the last meeting (May 16, 196&) be dispensed
with and that they be approved as submitted. Motion carried.

2., Report on Publicity. Lundy reported that news re-
leases on the last meeting had been prepared and sent to the
Oregon State Bar Bulletin, to newspapers published in the
cities where committee members reside and to representatives
of wire services headquartered in the State Capiltol. He
pointed out that the news release sent to the Bar Bulletin
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was published in the May i1ssue., Lundy expressed some doubt
that news releases on committee activities would be pub-
lished in newspapers unless particularly newsworthy, and
asked whether he should continue routinely to send copies of
all news releases to local newspapers and wire service repre-
sentatives, Dickson expressed the view, and other members
agreed, that this practice should be continued for public
relations purposes, even though newspapers did not publish
the news releases in every case,

Lundy also reported on the response to the form letter,
calling attention to the existence and work of the committee
and inviting comments and suggestions on problem areas 1n
Oregon's probate and related law, sent to all probate judges,
all county clerks, executives of certain banks and trust
companies, state and federal tax agencles, presidents of local
bar associations and deans of the three Oregon law schools.
He indicated that 116 letters had been sent and 8 responses
received thus far. He noted that comments and suggestions on
problem areas in Oregon's probate and related law embodied in
these responses had been reproduced and distributed to mem-
bers for insertion in the "Comments & Suggestions Received"
section of their notebooks,

Allison commented that he had used the news release on
the last meeting as the basis for an item published in a news-
letfer distributed to title companies.

3. Report on Small Estates, [Note: At the last meet-
ing Zollinger had agreed to contact Campbell Richardson,
attorney, Portland, who had volunteered to undertake some re-
search for the committee in the area of summary proceedings
for administration of small estates of decedents, in order to
get that research started,] Dickson reported that he had
asked Richardson to undertake research for the committee in
the area of probate courts and their Jjurisdiction instead of
in the area of small estates, and that Richardson had agreed
to do so.

Zollinger reported that Dickson had suggested to him that
Denny Z. Zikes, attorney, Portland, might be willing to under-
take the small estates research, in lieu of Richardson; that
he had contacted Zikes, who agreed to undertake the research
with the understanding that the committee would not expect to
receive a report on the research until late September or early
October 1964, Zollinger indicated that he had sent Zikes a
copy of Model Small Estates Act promulgated by the National
Conference of Commissioners on Uniform State Laws in 1951 and
some information on small estates legislation in other states;
that Lundy, at his request, had sent Zikes some additional
information on the subject.

Zollinger remarked that he had previously appointed
Butler as chairman of a subcommittee to consider the matter
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of summary proceedings for administratlion of small estates of
decedents, and that Butler had prepared and submitted to him
a report on the subject. Zollinger distributed copies of
Butler's report to the members present and asked whether they
wished to consider the report at this time. The committee
agreed that such consideration should be postponed until a
future meeting. Dickson suggested, and the committee agreed,
that the matter of small estates should be scheduled for con-
sideration at a meeting to be held in October 1964,

~ After brief discussion, the committee agreed that Zikes
should report to Zollinger, rather than to Butler.

4, Dower and Curtesy.

a, Release of interests of incompetents, Alllson re-
ferred to the rough draft of proposed legislation on release
of incompetent's dower or curtesy (dated June 13, 1963),
which Lundy had prepared pursuant to action by the commlittee
at the last meeting [Note: See Minutes, Probate Advisory
Committee Meeting, 5/16/64, page 4] and distributed to the
members., Allison commented that if the committee ultimately
approved the proposal to abolish the inchoate interest,
which appears to be in line wlth a trend evidenced in recent
revisions of the probate law in other states, there would be
ne problem of release of interests of 1ncompetents to deal
with. He suggested, and the committee agreed, that consider-
ation of the rough draft be postponed pending conslderation
and action by the committee on the matter of abolishing the
inchoate interest,

b. Changes in nature of interest., Allison recalled
that at the last meeting he had expressed the opinion that
abolishment of the inchoate dower and curtesy interest could
not operate retroactively as to property acquired before the
effective date of the abolishing legislation, on the theory
that the inchoate interest was a property right, He commented
that, after some study of the matter, he was satisfied that
the inchoate interest could be abolished retroactively; that
the interest was not a constitutionally protected property
right and therefore could be changed or abolished,

Allison commented that at the last meeting the committee
appeared to be in substantial agreement that the nature of
the dower and curtesy interest should be changed from a 1life
esftate in one-half of the deceased spouse's land to a fee
estate in an undivided one-fourth, but undecided on or ini-
tially opposed to a proposal to abolish the inchoate interest.
He recalled that at the last meeting he had referred to an
Alaska statute providing the surviving spouse some protection
against inter vivos disposition of the family home or home-
stead by a requirement that both husband and wife join in a
conveyance thereof, [Note: See Staff Report No, 2 ("Materials
on Family Rights in Decedents' Estates -- A Staff Report to the
Advisory Committee on Probate Law Revision," dated June 1964),
pages 2 to 4,]



Page U
Probate Advisorﬁ Commlttee
Minutes, 6/13/6

Allison pointed out that the practical effect of the
Alaska statute was that the title companies required that
both spouses join in any conveyance or mortgage, since from
an examination of the title records 1t was impossible to de-
termine whether property described was in fact the famlly
home or homestead, He stated that 1n many cases titles were
determined to be defective because of faillure of both spouses
to join in conveyances, He indicated that the problem was
so acute that the 1953 Alaska legislature amended the statute
by adding provisions that failure of a spouse to Jjoin in a
conveyance dld not affeet its validity unless the spouse ap-
peared on the title and that a conveyance would be valild un-
less the spouse who failed to join flled sult within one year
after the recording of the conveyance or filed a notice of
interest in the property within that period.

Allison expressed the view that the 1953 additions to the
Alaska statute were not completely satisfactory because of the
one~year wailting period before good title was assured. He
suggested that the practical problem experienced under the
Alaska statute constituted a strong argument against adoption
of this approach in Oregon.

Allison suggested that, instead of the Alaska approach,
the committee consider a proposal that the lnchoate dower and
curtesy interest be retalned only in homestead property owned
by one spouse as to which the other spouse had recorded in
the title records a declaration of claim of such inchoate in-
terest, He also suggested that the inchoate interest so re-
tained be limlted to property acquired during the marriage
and that it not apply to property acgquired by devise or inher-
itance, thus, in effect, limiting the 1nterest to what in
communlty property states is the community property. He indi-
cated that the declaration of claim of inchoate interest might
be filed in much the same manner as the present procedure for
filing a declaration of homestead for exemption purposes. He
stated that a guardian could file the declaration on behalf of
an incompetent spouse, Allison commented that the interest of
a spouse could easily be protected and preserved by such a
declaration, but the filing thereof could readily be ascer-
tained from a search of the title records, and in the absence
of a recorded declaration the spouse ownlng the property would
be free to convey or mortgage without jolinder of the other
spouse,

Allison reported that he had discussed his proposal with
Jaureguy, who agreed that the proposal was practical, but in-
dicated a belief that the filing of declarations would seldom
be done because of lack of knowledge of the exlstence of the
procedure,

Zollinger suggested that the committee consider and de-
clde separately the matter of abolishing the inchoate dower
and curtesy interest and the matter of protecting the interest
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of a surviving spouse by means of the declaration proposed

by Allison or some other method. All members present
(Dickson, Zollinger, Allison, Carscon and Jaureguy) agreed
that Allison and Lundy should proceed with the preparation

of a rough draft of proposed legislation changing the dower
and curtesy interest to a fee estate 1n an undivided one-
fourth of the land owned by a deceased spouse at the time

of his death, thus abolishing the inchoate interest, although
all members were not yet in agreement on such abolishment,

Jaureguy suggested that the undivided one-fourth should
be of the nef estate 1n land; that 1s, after payment of debts
and administration expenses and subject to being sold for the
best interests of the estate of the decedent and the heirs.
He commented that 1if, for example, a decedent died owning
land of a value of $100,000 and owing debts amounting to
$75,000, the surviving spouse would get one-fourth, but chil-
dren, 1f any, likely would get nothlng, In response to
questions by Allison, Jaureguy 1indlcated that the undivided
one~fourth interest in personal property a surviving spouse
presently might take by electing agalnst the will of a dece-
dent was an interest in net personal property [Note: See
ORS 113.050], and that, under his suggestion, the undlvided
one-fourth of the net estate 1n land would be the same kind
of interest as descends to children in the intestate situa-
tion [Note: See ORS 111,020] and the undivided one-fourth
to the surviving spouse would be the same whether taken in
the intestate situation or in the testate situation by elec-
tion against will, The committee agreed that the rough draft
of proposed leglslation should embody Jaureguy's suggestlon.

The committee turned to consideration of the separate
matter of protecting the interest of the surviving spouse by
means of the declaration proposed by Allison or some other
method, Allison commented that the protection contemplated
would have two advantages: First, the protection against
conveyance or mortgage of property inter vivos by an improvil-
dent spouse without the other spouse having any voice in the
matter, and second, the possibility that if the proposal for
abolishing the inchoate interest was submitted to the legis-
lature, it might appear somewhat less drasflc and generate
less opposition if retention of some protection of this nature
could be pointed to, He indicated that his conception of the
interest protected was an inchoate interest, in a sense, in
an undivided one-fourth of a fee estate, subject to limitations
presently existing on the inchoate dower and curtesy interest;
in other words, it would be the same as the present inchoate
interest except it would be an undivided one-fourth interest
in a fee estate,

Zollinger proposed that, instead of an undivided one-
fourth interest in a fee estate of all land, the protected
interest be -a life estate in property owned by a deceased
spouse in which the spouses resided at the time of the death
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of the deceased spouse, without limitation on value and pos-
sibly without limitation on guantlty, but subject to existing
encumbrances. In answer to a question by Jaureguy, Zollinger
indicated that, under his proposal, the personal representa-
tive would not have the right to satisfy encumbrances on the
family residence out of personal property of the estate of
the decedent without the consent of heirs other than the sur-
viving spouse., Zolllnger remarked that it appeared sensible
not to consider the matter in terms of "homestead," but rather
in terms of the family residence, without the limitations as
to property exempt from executlion, and that the interest of
the surviving -spouse should be limited to a life estate. 1In
response to a question by Jaureguy, Zollinger commented that
he saw no reason why the life estate should not be subject to
sale,

Zollinger stated that he was not inclined to favor the
final nature of a filed declaration that certain property was
the family residence, and indicated that he preferred some
limitations on such finality, such as penalties for a false
declaration and some means of challenglng or testing the truth
or falsity of a declaration in a Jjudieial proceeding while
both spouses were living. Allison agreed that some provision
was deslrable to prevent overreaching or fraud by means of a
declaration filed by a spouse, and suggested that perhaps the
other spouse should be glven notice of the filing and afforded
a period of time in which to object theretec, Zollinger ques-
tioned the wvalue of such notice in a situation where the pur-
pose of the filing of a declaration by one spouse would not be
clear to the other, for example where the other spouse moved
out of the famlly resldence, Allison responded that such a
situation would gilve rise to a problem only if both spouses
did not join in a conveyance or mortgage of the property and
a declaration had been flled and not objected to, thus preven-
ting the other spouse from giving clear title without jolinder
of the spouse who filed the declaration, He indicated that
he did not think the problem in such a situation was particu-
larly serious.

Gooding arrived at this point (10:05 a,m,). Dickson
explained the current discussion to Gooding and summarized the
preceding discussion.

Allison asked for the views of members on that part cof
his proposal limiting the protected interest to property ac-
quired during the marriage and not acquired by devise or in-
heritance, or whether the interest should be in any property
in which the spouses might reside., Zollinger expressed the
view that Allison's proposed limlitation should not be made if
the committee adopted his suggestion that the interest be a
life estate in the family residence. Other members appeared
not to agree with Allison's proposal on thls particular point.
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Lundy asked for the views of members on the approach to
protecting the interest of a surviving spouse by treating
some inter vivos transfers by the other spouse as being in
frauéd of the marital rights of the surviving spouse and the
transferred property subject to being recovered by means of
an action brought by the surviving spouse., He referred to
section 6 of the preliminary draft of proposed legislation
relating to family rights in decedents' estates prepared in
the course of the current Wisconsin study on probate law
[Note: See Staff Report No. 2, page 15], section 474,150 of
the Missouri Revised Statutes tNote: See Staff Report No. 2,
page 27] and section 33 of the Model Probate Code [Note: See
Staff Report No. 2, page 42]. Allison commented that he did
not favor this approach since under it possible clouds on
the title of property conveyed might exist for many years,
and that he would rather have some record in exilstence at the
time of a conveyance that could be relied upon. Other mem-
bers appeared to agree with Allison on this point.

Dickson remarked that Zollinger's proposal would not
protect a second wife as to business property her husband
owned before his second marriage, where the husband lived
with the second wife 30 years and before his death his chil-
dren by his first wife persuaded him to convey the property
to them with a life estate reserved to him, Allison called
attention to a similar situation under existing law where
there 1s joint ownershlp of property by a husband and a third
party with survivorship rights, and thus no protection for
the wife since she has no inchoate dower in such a Jolnt es-
tate with survivorship.

Alllison suggested that the interest to be protected by
a declaration filed by a spouse be in any property in the
name of the other spouse alone, and not be limited to family
residence or homestead property. Some members expressed ap-
proval of Allison's suggestion and others expressed disapproval,
but it was agreed that Allison and Iundy should proceed with
the preparation of a rough draft of proposed legislation in-
corporating the suggestion.

Allison commented that there would be two rough drafts
of proposed legislation: One changing the dower and curtesy
interest to a fee estate in an undivided one-fourth of the
land owned by a deceased spouse at the time of his death, and
the other providing a means of protecting the interest of a
surviving spouse by a filed declaration claiming such interest
in any property in the name of the other spouse alone during
the marriage, There was a brief discussilon of the terminology
To be used in the rough drafts in lieu of dower and curtesy
terminology. Allison indicated that he would work out some
new terminology to describe the interests to be embodied in
the rough drafts, and suggested that the declaration might be
referred to as a declaration of right of inheritance. He
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stated that he would prepare rough drafts embodying the ldeas
considered by the committee and tentatively approved for
drafting purposes, and send them to Lundy.

Dickson suggested that Gooding, who at the last meeting
had expressed some objection to abolishing the lnchoate dower
and curtesy interest and predicted similar objectlon by others
in eastern Oregon, be asked to prepare and present obJections
to the rough drafts and offer alternative suggestions as to
how to handle the matters ilnvolved, and that Gooding might be
able to obtain the views of others in eastern Oregon on the
matters, Gooding commented that he was not sure there would
be as much opposition in eastern Oregon to abolishing the in-
choate interest as he had previously thought. He questioned
the purpose of his presenting opposing and alternative vlews
if members of the committee were in agreement, Dickson re-
marked that all members were not necessarily in agreement.
Jaureguy commented that the committee should have the views of
persons other than members, and particularly of those in
eastern Oregon. Dickson suggested that Gooding ask Riddlesbarger
to join with him in presenting opposing and alternative views.
Gooding agreed to undertake the assignment.

Zollinger suggested that the rough drafts be prepared and
copies distributed to members as soon as possible, so that
members would have an opportunity to consider them, prepare
critical comment and be ready to discuss them at a meeting to
be held in September. It was agreed that the rough drafts
should be scheduled for consideration at a meeting to be held
in September 1964,

Dickson suggested that the committee should endeavor to
have ready for submission to the 1965 legislature proposed
legislation in the areas of dower and curtesy, simplified ad-
ministration of small estates of decedents and guardianship and
conservatorship. He expressed the vliew that the proposed leg-
islation in the area of dower and curtesy might be the most
controversial and constituted a major hurdle to be crossed, and
indicated that he would like to see this matter considered by
the le%islature before the committee embarked upon 1lts program
for 1965-1967,

5. Guardianship and Conservatorship. [Note: Before the
meeting coples of the following had been distributed to members:
(1) A rough draft of proposed legislation on guardianship and
conservatorship (dated June 13, 1064) prepared by Lundy pursuant
to and based upcon action by the committee at the last meeting;
(2) a report on investment by guardians in common trust funds
prepared by Zollinger; (3) a report on oil, gas and mineral
leases of wards' real property prepared by Carson; (4) a report
on accounting by guardians prepared by Zollinger; and (5) a
report on sales of property of persons under legal disability
without guardianship prepared by Allison.] It was agreed that
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consideration of the rough draft of proposed legislation on
guardianship and conservatorship (dated June 13, 1964) pre-
pared by Lundy should be postponed until the next meeting.

a, JInvestment by guardians in common trust funds,
Zollinger referred to his report on Investment by guardlians
in common trust funds and explained his recommendation
therein for amendment of the second sentence of subsection
(1) of ORS 126.250 by placing time or other deposits of cash
first in the list of property in which a guardian of the es-
tate might invest without prior approval of the court and by
placing common trust funds composed solely of other property
in which a guardian might invest wlthout prior approval of
the court last in such list. [Note: A copy of this report
constitutes Appendix A to these minutes,]

Lundy suggested that the second sentence of subsection
(1) of ORS 126,250 might be made somewhat easier to read and
understand if each category of property in which a guardian
of the estate might invest without prior approval of the
court was made a separate paragraph, Zollinger indicated he
had no objectlon to this suggested change in the form of the
sentence,

After discussion, Allison moved, seconded by Gooding,
that Zollinger's recommendation on the change in substance of
the second sentence of subsection (1) of ORS 126,250 and
Lundyts suggestion on the change in form be adopted. Motion
carried unanimously. Lundy was requested to prepare a rough
draft of proposed legislation based on the motion.,

Lundy questioned certaln terminology used in the common
trust fund provision., He asked whether the lnvestment was
"in the fund" or "in interests in the fund,"” and whether the
fund was "composed of" the subjects of investment or "main-
tained for" investment in those subjects. Zollinger responded
that investment "in participations in the fund" might be ap-
propriate and that investments in the fund were evidenced by
certificates representing shares in the fund, but commented
that he did not conslder changes in terminology necessary in
the respects referred to by Lundy. Lundy suggested that the
intent that only bank or trust company guardians might invest
in common trust funds might be made more clear if the refer-
ence to common trust funds "as defined in ORS 709.170" were
changed to "as provided in ORS 709,170," Zollinger indicated
he had no objection to this suggested change, and commented
that the terminology might be changed by specifically stating
that the investment in a common frust fund was to be made by
a corporate guardlian authorized by ORS 709.170 to maintain
such fund.

b, ©Oil, gas and mineral leases of wards' real property.
Carson referred to his report on 0il, gas and milneral leases
of wards' real property and explained his recommendations
therein for deletion of the words "from a well drilled" in
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ORS 116,890, 126,436 and 126,490 and with respect to the
words "or other instrument" in ORS 126,436, [Note: A copy
of this report constitutes Appendix B to these minutes.]

Zollinger commented that perhaps the use of the words
"or other instrument" reflected a feeling on the part of the
sponsors of the 1963 legislatlion that the right to explore or
prospect for and extract, remove and dispose of oil, gas and
minerals might not involve in all cases a lease, strictly
speaking, but might involve in some cases an easement, Allison
expressed the view that the use of the words "or other instru-
ment" was confusing, indicated that he was unsure as to what
these words might mean and suggested deletlon of these words,
In response to a question by Dickson, Allison commented that
a right given to make seismographic surveys for oil might in-
volve only a right of access.

Zollinger questioned the provision added to ORS 126,436
in 1963 requiring the court to fix the perlod of the oil, gas
or mineral lease but specifying that the period should be
"for a primary period of 10 years and so long thereafter * * ¥,
and expressed disapproval of requiring the court to order-such
a term or condition of the lease about which the court had no
knowledge and over which the court had no control, Carson sug-
gested that perhaps the 10-year period should be a maximum,
with the court being authorized to fix a lesser period,
Zollinger indicated his doubt that Carson's suggestion was the
best approach to the problem, and commented that the statute
might either fix the period of the lease with no reference to
inclusion thereof in the court order or that the provision
fixing the period of the lease might be deleted and the matter
left to the discretion of the court.

Lundy noted that the 1963 legislation inserted the word
"surface" before "lease" in the second sentence of ORS 126,436,
and added the new third sentence relating to oil, gas and
mineral leases. He commented that the statute purported to
govern all kinds of leases, and questioned whether "surface"
leases included all leases other than the oil, gas and mineral
leases described in the new third sentence,

Allison suggested that it might be advisable to attempt
to ascertaln more clearly the intention of the sponsors of the
1963 legislation on oil, gas and mineral leases in order that
the committee might have some guidance in its efforts to im-
prove the 1963 provisions, Zollinger commented that Ronald W,
Husk, attorney, Eugene, and Vernon D, Gleaves, attorney,
Eugene, might have been involved in the preparation of the
1963 legislation and that, if so, their explanation and com-
ment should be invited., Dickson expressed the view that the
committee should not take any action with respect to the pro-
visions of the 1963 legislation until more information thereon
had been obtained,
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Lundy suggested that the committee might postpone con-
sideration of the 1963 provisions on oil, gas and mineral
leases as they pertain to guardianship and conservatorship
until such time as the committee also considers similar 1963
provisions in the decedents' estates statutes, and that
changes in the 1963 provisions, if any, be made in both
areas at the same time, Zollinger concurred in this sugges-
tion, and the committee agreed that the matter should be
postponed as suggested.

¢, Accounting by guardlans, Zollinger referred to his
report on accounting by guardians and explained his recommen-
dations therein for amendment of subsections (&) and (5) of -
CRS 126.336, [Note: A copy of this report constitutes
Appendlx C to these minutes, ]

Gooding referred to that part of Zollinger's proposed
amendment of subsection (4) of ORS 126.336 providing for mail-
ing or delivering coples of accounts of a guardian of the
estate to certain persons "at or prior to the time of filing
each account,” and questioned the mailing or delivering
"prior to" the filing., Dickson asked whether the mailing or
delivering should be at least 10 days before the filing.
Zollinger indicated that he did not favor a 10-day notice of
filing accounts other than final accounts, that such notice
was not necessary and that, under subsection (6) of ORS
126,336, settlement of accounts other than final accounts did
not preclude objections thereto at the time of the final ac-
count. Lundy suggested, and Zollinger agreed, that, since
The guardian would be required by Zollinger's proposed amend-
ment to file proof of the mailing or delivering at the time
of filing an account, the mailing or delivering should be
"prior to" and not "at or prior to" the time of filing the
account. Lundy also suggested, and the committee agreed, that
the guardian should "cause" the mailing or delivering of the
coplies of the account.

Lundy referred to that part of Zollinger's proposed
amendment of subsection (4) of ORS 126,336 providing for mail-
ing or delivering copies of accounts to the "superintendent
or other principal administrative officer" of a state institu-
tion (i.e., Oregon State Hospital, F, H. Dammasch State Hos-
pital, Eastern Oregon State Hospital, Oregon Fairview Home or
Columbia Park State Home) to which the ward had been committed,
and asked whether the quoted words meant the superintendent
or, in his absence, some other officer of the institution, or
the superintendent whether designated by that title or another.
He pointed out that the title of the executive heads of all
the state institutions referred to presently was "superinten-
dent." Zollinger responded that he intended the mailing or
delivering to be made to the superintendent whether designated
by that title or another, and expressed the view that "or
other principal administrative officer" should be deleted,
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Dickson suggested that, since the Board of Control l1s
charged with administration of the statutes relating to
responsibility for the cost of care of persons in state in-
stitutions, copies of accounts should be malled or delivered
to the Secretary of the Board, rather than to the superinten-
dent of one of the state institutions. The matter of the
possible abolishment or transfer of functions of fThe Board in
the future was discussed, but the committee agreed that copiles
of accounts should be mailed or delivered to the Board and
that, if the Board were abolished or its functions transferred
in the future, the provision for mailing or delivering accounts
of guardians could at that time be adjusted. Carson commented
that malling or delivering to the superintendents should be
retained since personnel of the state lnstitutlons have occa-
sion to check into the background on wards and the information
contained in the accounts of guardians would be useful to them,
Dickson suggested, and the committee agreed, that coples of
accounts should be malled or delivered to both the Board of
Control and the superintendent of the appropriate state instl-
tution.

Iundy suggested that the reference to a state lnstitution
be the one to which the ward had been committed "or admitted,”
in order to cover the voluntary commitment situation. Carson
suggested that, instead of the "committed or admitted” wording,
the reference be to a state institution "in which the ward is
a patient." Lundy questioned whether the "patient" wording
would cover a ward committed or admitted but out of the insti-
tution on trial visit, and referred to the possibility of the
use of outpatient services of the institution by wards not com-
mitted or admitted thereto, Zollinger suggested, and the com-
mittee agreed, that the reference should be to a state lnstitu-
tion to which the ward had been "commltted or admitted and not
discharged,"

Lundy referred to that part of Zollinger's proposed amend-
ment of subsection (4) of ORS 126,336 providing for mailing or
delivering copies of accounts to the "guardian of the person
of the ward, if there be a ﬁuardian of his person other than
the guardian of his estate,  and suggested that the wording be
changed to "separate guardian of the person, if any, for the
ward," Zollinger commented that he preferred his wording, and
the committee expressed approval thereof,

Lundy referred to that part of Zollinger's proposed amend-
ment of subsection (4) of ORS 126.336 providing for mailing or
delivering coples of accounts to the ward's spouse, or children,
or parents or brothers and sisters, and suggested, and the com-
mittee agreed, that the alternatives specified in these provi-
sions be set forth in a single paragraph, rather than in four
separate paragraphs., He also suggested, and the committee
agreed, that the proof of mailing or delivering filed at the
time of filing an account under Zollinger's proposed amendment
of subsection (4) be "proof satisfactory to the court" instead
of the "ecertificate of the guardian or his attorney."
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Dickson asked whether some wards, such as spendthrifts
and adult wards who were not mentally incompetent, should
receive coples of accounts other than final accounts,
Jaureguy expressed the view that spendthrift wards should
receive such copies., Zollinger suggested, and the committee
agreed, that a ward "not a minor or an incompetent” should
be added to the list of persons entltled to receive copies
of accounts under his proposed amendment of subsection (4)
of ORS 126,336, and that the wording "a ward not under legal
disability" in subsection (5) be deleted,

The matter of authorlizing objectlons to accounts other
than final accounts under Zollinger's proposed amendment of
subsection (4) of ORS 126,336 was discussed, Zollinger ex-
pressed disapproval of such authorization, indicated that,
as provided in subsection (6} of ORS 126,336, settlement of
such accounts was wlthout prejudice to objJections thereto
made at the time of the final account and commented that the
objectlons of other persons to accounts other than final
accounts should not preclude objections thereto by the ward
or his personal representative when the guardlanshilp 1s ter-
minated. After further discussion, the committee agreed
that objections to accounts other than final accounts should
not be provided for, and that the second sentence of subsec-
tion (53 of ORS 126,336 should continue to apply only to
final accounts.

Lundy referred to the previous declsion of the committee
to delete the wording "a ward not under legal disability"
from subsection (5) of ORS 126,336, and asked whether there
should not be personal service of the final account on such
ward, Zollinger agreed there should be such service, and
indicated that he contemplated personal service of the final
account on the persons entitled to receilve copiles of accounts
under his proposed amendment of subsection (48 as well as
persons referred to in subsection (5), Lundy asked whether
the distinction between subsection (&) and subsection (5) was
the manner of giving copies of accounts, rather than the
categories of persons entitled to receive them, and the com-
mittee agreed that the manner of giving copies of accounts
was the distinction.

Lundy was requested to prepare a rough draft of proposed
legislation based upon Zollinger's proposed amendments of
subsections (4) and (5) of ORS 126,336, and modifications
thereof approved by the committee in the course of discussion
therecof,

d, Sales of property of persons under legal disability
without guardianship., Allison referred to his report on
sales of property of persons under legal disability without
guardianship and explained his recommendations therein for
amendment of ORS 126,555 by increasing the maximum dollar
amount limitatlon from $1,000 to $2,500, and extending
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application of the statute section to cash sales, subject to
confirmation by the court, of real and personal property of a
person under legal disability. [Note: A copy of this report
constitutes Appendix D to these minutes.]

Allison referred to the action by the commlttee at the
last meeting restricting the $1,000 maximum dollar amount limi-
tation to the personal property of a person under legal disabill-
ity, instead of the "estate" of such person. ([Note: See
Minutes, Probate Advisory Commlttee Meeting, 5/16/64, page 11.]
He indicated that this restrliction created some difficult
drafting problems when he attempted to extend the application
of ORS 126,555 to cash sales of real and personal property, and
that for purposes of simplicity in drafting he increased the
maximum dollar amount limitation to $2,5OO and retalned the
"estate" as the basls therefor for purposes of all transactions
contemplated by the statute section.

Zollinger referred to the requirement of Allison's pro-
posed amendment of ORS 126.555 that the cash sale of property
be "subject to confirmation by the court,” asked whether "con-
firmation" contemplated the filing of a report of sale and a
hearing thereon by the court and commented that it might be
sufficient if the sale were merely "approved" by the court.
Allison expressed his approval of substituting "approved by
the court" for "subject to confirmation by the court,"
Zollinger suggested that the sale be for cash "in an amount ap-
proved by the court." Allison commented that the court should
approve the sale transactlion rather than just the amount, and
that the approval should be an affirmative requirement, rather
than the sale being "subject to" the approval. The committee
agreed that the sale should be approved by the court,

Dickson questloned the advisabllity of having the proce-
dure set forth in ORS 126.555, and commented that the court
had no practical supervision or control over funds or other
property received by a person for another under legal disabil-
ity under the statute section after the conclusion of the pro-
ceeding. He expressed the opinion that the only Jjustification
for the procedure was found in the situation invelving settle-
ment of small claims for damages, and that he did not favor
using the procedure in other situations, Zollinger referred
to his previous illustration of a need to extend the applica-
tion of ORS 126,555 to sales of real property interests of
small value [Note: See Appendix B, Minutes, Probate Advisory
Committee Meeting, 5/16/6ﬁ, page 12], and expressed the view
that in such situatlons it should not be necessary to appoint
a guardian of the estate., Dickson indicated that he agreed
the procedure would be useful in such situations.

Zollinger expressed regret that a method of providing for
settlement without guardianship of small personal injury claims
of a minor had not been devised for the situation where, for
example, the minor might own real property of relatively large
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value but did not require a guardian of the estate therefor,
Lundy noted that at one point in the course of its deliber-
ations the advisory committee that produced the revision of
the guardianship and conservatorshlp statutes enacted in
1961 considered a maximum dollar amount limitation on the
procedure embodied in ORS 126,555 in terms of the value of
the transaction (i.e., the debt or other chose in action to
be settled or the property to be received), rather than in
terms of the total estate of the person under legal disabll-
ity, and suggested that thils approach might be reconsidered,
Zollinger expressed approval of this approach, and the com-
mittee agreed,

- The matter of increasing the maximum dollar amount
limitation in ORS 126.555 to $2,500 was discussed at some
length., Zollinger pointed out that the $1,000 figure was
presently used in procedures for disposing of small estates
of decedents (ORS 116,020) and small guardianship estates
(ORS 126,516). In answer to a question by Lundy, Zollinger
indicated he did not think a distincetion should be made
between sales of property and other transactions covered by
ORS 126,555 in terms of the maximum dollar amount limitation,
although the $1,000 figure was so small that the procedure
would probably seldom be used in the case of cash sales of
real property. Lundy commented that perhaps, as a result of
future consideration by the committee of summary proceedings
for administration of small estates of decedents and a-defi-
nitlon of small estates for such purposes, the present con-
cept of the value of "small" estates might be revised upward.
Allison pointed out that the trend evidenced in recent pro-
bate law revisionsin other states appears to be to increase
materially the value of property that may be dealt with in
an informal manner, : ,

Allison suggested that perhaps the problem of the trans-
action involving a person under legal disability without
guardianship was not so much a matter of limitations on
avallability of the procedure, such as on the value of the
transaction, but a question of proper supervision and control
over the use of the funds or other property invelved., Dickson
commented that perhaps close supervision and control by the
court should not be sought, that the maximum dollar amount
limitation should be increased and that reliance should be
placed upon the character and integrity of the person who
handled funds or other property of a person under legal dis-
abllity. Zollinger expressed the opinion that the approach
referred to by Dickson might be better than requiring a more
expensive and complicated procedure, and that perhaps the
advantages of a less expensive and complicated procedure out-
welghed the dilsadvantages of some lack of practical close
supervision and control by the court. The committee agreed,
at least tentatively, that the maximum dollar amount limita-
tion in ORS 126.555 should remain $1,000,
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Lundy was requested to prepare a rough draft of proposed
legislation based upon Allison's proposed amendment of ORS
126,555, and modifications thereof approved by the committee in
the course of discussion thereof.

6. Next Meeting of Advisory Committee. The matter of
whether or not meetings of the committee should be held during
the summer months was dlscussed., Lundy commented on his avail-
abllity to serve the committee during the balance of 1964, and
indicated that his availability would be severely curtaliled
after the first part of August. The commlttee agreed to hold
meetings during the summer months,

The next meetin% of the advisory commlittee was scheduled
for Saturday, July 18, at 9 a.m., in Dickson's courtroom, 244
Multnomah County Courthouse, Portland.

_ The matters to be scheduled for consideration at the next
meeting were discussed, Iundy commented that the prinelpal
matter for consideration at the next meeting would probably be
a rough draft of proposed legislatlon relating to guardianship
and conservatorship, which would 1nclude revisilons of certain
provisions of the Oregon statutes on the subject based upon
action by the committee at the last meeting and this meeting.

Zollinger 1ndicated that Butler had prepared reports on
Comment & Suggestion Nos., 12, 15 and 20, all relating to
guardianship and conservatorship matters. [Note: Carson, as
chairman of the Subcommittee on CGuardianship and Conservator-
ship, had assigned to Butler, for his consideration and recom-
mendation, certain of the comments and suggestions pertaining
to guardianship and conservatorship reproduced in the "Comments
& Suggestions Received" section of the advisory committee note-
book, Because of unexpected i1llness, Butler was unable to
undertake the assignment before the last meeting. See Minutes,
Probate Advisory Committee Meeting, 5/16/64, page 12,]
Zollinger distributed copies of Butler's reports to the members
present, and commented that these reports should be considered
at the next meeting.

Zollinger asked if the comments and suggestions received
that were most recently reproduced and distributed to members
contained matters on guardianship and conservatorship that
should be assigned to someone for comment and recommendation,
Iundy responded that only one of those comments and suggestlons
(Comment & Suggestion No, 30) pertained to guardianship and. -
conservatorship; that this one was submitted by the county clerk
of Gilliam County, who expressed the view that the responsibil-
ities of a conservator with respect to inventories and appralsals
were not clear; and that he had responded to the county clerk and
pointed out that a conservator appeared to be subject to the
same provisions of law applicable to a guardian of the estate
with respect to inventorles and appraisals (1.e., ORS 126.636
appeared to make the provisions of ORS 126.230 applicable to
conservatorships).
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Allison indicated that he would submit the recommenda-
tlons for changes in the probate law by the Bar Commlttee
on Probate Law and Procedure to the advisory committee at
the next meeting.

The meeting was adjourned at 1:30 p.m,
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REPORT
June 8, 1964

To: Members of the Advisory Committee
on Probate Law Revision

From: Clifford E. Zollinger

Subject: Investment by guardians in common trust funds

Prior to the enactment of the 1961 Guardianship Code,
there was no statutory provision for investments by guardlans
without court approval. ORS 126.320 (2) declared that it was
the duty of the guardian "with the approval of the court, to
invest the funds of the ward in accordance with the statutes
of the State of Oregon then pertaining to investments by
fiduciaries.” ORS 126.325 (2) added that "A guwardian may,
with the approval of the court, lnvest the funds of his ward
in participations in common trust funds * * % "

The 1961 Code provided in ORS 126,250 (1) for investment
of the property of the ward pursuant to the Prudent Man Rule
and provided further:

"No investment shall be made without prior
approval of the court by order in any property other
than interest-bearing obligations of or fully guar-
anteed by the United States or interest-bearing
obligations of this state or any county, city, port
district or school district of this state, issued in
compliance with law, and the i1ssuer of which has not
defaulted in the payment of either principal or in-
terest of any general obligation bond wilithin five
years next preceding the date of the investment,”

The foregoing was amended in 1963 to permit a corporate
guardian to invest the estates of its wards, without court
order, in common trust funds consisting exclusively of
interest-bearing obligations of or fully guaranteed by the
United States and time or other depcsits of cash,

The provision for investments in common trust funds was
introduced in the middle of the subsection, following the
authority to invest in obligations of or fully guaranteed by
the United States and preceding the authority to invest in
obligations of this state and certain of its political subdi-
visions.

At our last meeting, I reported on Comment & Suggestion
No, 10 relating to the function of the Veterans Administra-
tion in respect to the estates of wards who receive federal
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funds through the Veterans Administration, I prefaced my
recommendation that ORS 126.250 (3) be deleted with the ob-
servation that:

"ORS 126.250 relates to investments by guard-
ians and permlts investments without court approval
(1) in governments and (2) by corporate guardians
in common trust funds consisting solely of govern-
ments, municipals and time or savings deposits.”

I call attention to this error because 1t demonstrates
that, at least to the casual reader, the statute in its
present form may be read as meaning that guardlans may not,
without court approval, invest in obligations of thls state
or of countiles, cities, port districts or school districts
of this state, although such obligations may be included
among, the investments of common trust funds in which the
estate of ward may be invested.

I am convinced that the construction which I put on the
statute when I was reading it with another question primarily
in mind is not a correct construction, but 1 think the stat-
ute should be amended so that the purpose of the 1963 amend-
ment will be expressed more accurately.

I therefore propose that, in additlion to the deletion of
subsection {3}, subsection (1) of ORS 126.250 be amended to
read as follows:

"(1) A guardian of the estate may invest the
property of the ward as provided in this section,
ORS 128,020 and any other law applicable to invest-
ments by guardians. No investment shall be made
without prior approval of the court by order in any
property other than time or other deposits of cash;
interest-bearing obligations of or fully guaranteed
by the United States, [or common trust funds, as de-
fined in ORS T709.170, composed of investments in
interest-bearing obligations of or fully guaranteed
by the United States, and time or other deposits of
cash,] or interest-bearing obligations of this state,
igsued in compliance with law, and the issuer of
which has not defaulted in the payment of either
principal or interest of any general obligation bond
within five years next preceding the date of the in-
vestment, or common trust funds, as defined in ORS
709,170, composed solely of assets in which guardians
may invest without prlor approval of the court.’
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REPORT
June 9, 1964

To: Members of the Advisory Committee
on Probate Law Revision

From: Wallace P. Carson

Subject: 0il, gas and mineral leases of wards' real property

- The title of chapter 417, Oregon Laws 1963, reads:
"Relating to powers of executors, administrators and guard-
ians; creating new provisions; amending ORS 116,745, 116,825
(decedents' estates), 126.436 and 126,490 (guardianship es-
tates); * * * " Ag is indicated by the title of this Act,
certain of its provisions are applicable to decedents' es-
tates and others are applicable to guardlanship estates,

This report relates principally to the provisions of
this Act that apply to guardianship estates, 1t belng under-
stood that 1its provisions affecting decedents' estates will
be considered later by the Advisory Commlttee on Probate Law
Revislon when the statutes governing decedents' estates are
consldered.

The amendments made by thils Act primarily concern leases
providing for "exploring or prospecting for and extracting,
removing and dilsposing of oil, ﬁas and other hydrocarbons,
The amendments apply, also, to "all other minerals or sub-
stances, similar or dissimilar."” Nevertheless, the amendments
ostensibly confine their application to substances "produced
from a well drilled by the lessee" (emphasis supplied).

Accordingly, it would seem that the phrases indicated
below should be deleted, by further amendment, from ORS
126,436 and 126,490, respectively, and, also, from ORS 116,890
(because of its application to a guardian, as well as to other
fiduciaries):

ORS 126,436, line 17: [£rem-a-well-drilled].

ORS 126,490, 1line 10: [#£rem-a-weii-drilled].

ORS 116,890, lines 12 and 13: [#rom-a-well-drilled],

As has been suggested above, similar phrases appearing in
the statutes governing decedents'! estates should be considered
by the Advisory Committee on Probate Law Revision at some ap-

propriate time in the future., For examples, see ORS 116,745,
116,825, 116,880 and 116,890,
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Other words contained in ORS 126,436, as amended by
chapter 417, Oregon Laws 1963, that should be given attention
are:

ORS 126,436, lines 11 and 12: "or other instrument,"”

Those words ("or other instrument") have been included
in a sentence in ORS 126.436, as amended by chapter 417,
Oregon Laws 1963, that, in part, reads: "An order authoriz-
ing the execution of a lease or other instrument for the pur-
pose of exploring or prospecting for and extracting, removing
and disposing of oil, gas and other hydrocarbons, * * *"
(emphasis supplied).

In view of the fact that the words "or other instrument"
have not been used in connection with the word "lease" in ORS
126,490, as amended by chapter 417, Oregon Laws 1963, or in
other sections of the statutes governing leases that guardians
may execute (for examples, see ORS 126,406 et., seq.), would it
not be advisable either to cause "or other instrument”" to be
deleted from ORS 126,436, or to cause those words, or words
of like meanlng, to be inserted in the other sections of the
statutes concerning leases that guardians may execute?
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REPORT
June 10, 1964

To: Members of the Advisory Commlttee
on Probate Law Revislon

From: Clifford E, Zollinger

SubJect: Accbunting by guardians

At pages 10 and 11 of the Probate Advisory Commlittee
Minutes of 1ts meeting on May 16, 1964, a record is made of
the discussion of proposed amendments to subsections (4) and
(5) of ORS 126.336. The sectlon relates to accountings by
guardians.,

Subsection (4) provides that a copy of each accounting
shall be given "to the person or institution having the care,
custody or control of the ward,"

Subsection (5) provides that the final account shall be
served personally on a ward not under legal disability, the
person or institution having the care, custody or control of
a ward under legal disability, the executor or administrator
of a deceased ward and a successor guardian., Provision 1s
made for an appearance by any person so required to be served
for the purpose of obJecting to the final account. , :

There is no provision for appearances in response to
the receipt of intermediate accountings. Subsection (6) pro-
vides for settlement of any account but that settlement shall
be without prejudice to objections thereto at the time and in
the manner that objections may be made to a final account.

Several questions are raised in this corinection, among
them:

In the case of an 1ncompetent adult ward who is receiv-
ing care at a nursing home, does this require that the nurs-
ing home shall receive a copy of each accounting?

Does the provision requiring the guardian to "give" a
copy of the intermediate accounting require evidence that
this duty has been performed? Is a distinction to be made
between 'give'" in subsection (4) and "serve" in subsection

(5) of this section? Precisely what is the distinction?

Should a distinction be made between state institutions
for the care of mentally diseased persons on the one hand
and nursing homes and homes for the aged, whether privately
or publicly owned and operated? . '
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I suggest the following amendment to subsection (4):
(4) The guardian of the estate shall, [give a copy of

each account to the person or institution having the care,

custody or control of the ward.] at or prior to the time of

filing each account, mail or deliver a copy thereof to:

(a) The superintendent or other principal administra-

tive officer of any of the institutions described in ORS

426.010,'427.010 or 428.420 to which the ward shall have been

committed and

{b) The guardian of the person of the ward, if there be

a guardian of his person other than the guardian of his estate

and

{c) The ward's spouse, if a resident of Oregon and not

under legal disability or

(d) The ward's child or children resident in Oregon and

not under legal disability, if the ward does not have a spouse

resident in Oregon and free from legal disability or

Le) The ward's parent or parents resident in Oregon and

not under legal disability, if the ward does not have a spouse

or child resident in Oregon and free from legal disability or

(f) The ward's brothers and sisters resident in Oregon

and not under legal disability, if the ward does not have a

spouse or child or parent resident in Oregon and free from

legal disability.

There shall be filed with each account the certificate of the

guardian or his attorney that copies thereof have been mailed

or delivered as herein provided, showing the names of the
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persons to whom such mailing or delivery was made and the

addresses to which or at which such coples were mailed or

delivered.

Because "each account" includes the final account, there
does not appear to be any occasion to repeat the foregoling in
subsection (5), which may be amended to read:

(5) The guardian of the estate shall cause a copy of
his final account to be served personally on a ward not under
legal disability, [the person or institution having the care,
custody or control of a ward under legal disabllity, ] the ex-
ecutor or administrator of a deceased ward and a successor

guardian., [Within 10 days after the date of the service, ]

Any person [or institution so] required by subsections (4) and

(5) of this section to be served or to whom a copy of the

account must be mailed or delivered may make and file in the

guardianship proceeding written objections to the account

within 10 days after the date of service, mailing or delivery

thereof to or upon him.

I do not think that it is necessary to make any amend-
ment to subsection (6),
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REPORT :
June 9, 1964

To: Members of the Advisory Committee
on Probate Law Revision

From: Stanton W, Allison
Subject: Sales of property of persons under legal disability
wlthout guardianship

At the last meeting of the Advisory Commlttee I was
requested to prepare a proposed amendment to ORS 126.555 to
provide for sales of property of minimum value where no
guardian 1s appointed, I suggest the following amendment to
this sectlon:

Section . ORS 126,555 is amended to read:

126.555. Where 1t appears that a guardian of the estate
for a person under legal disability has not been appointed and

that the value of the estate of such person, including choses

in action, is not more than [$1,000] §2,§00, any court having

probate jurisdiction, upon petition therefor and with such
notice as the court may order or without notice, and without
the appolntment of a guardian of the estate for such person,
may make an order authorizing a person designated in the order

to sell for cash, subject to confilrmation by the court, any or

all of the real and personal property of the estate, to settle

debts and other choses in action due to such person under
legal disability and recelve payment [thereof] therefor, and
to receive property of such person under legal disability., The

person so designated in the order of the court may deliver a

bill of sale or a conveyance of such personal or real property

sold, may give a release and discharge for any such debt or
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other chose in action or for any such property, and shall hold,
invest or use all funds or other property so recelved as or-

dered by the court.



ADVISORY COMMITTEE
Probate Law Revision

Fourtih Meeting
Date: Saturday, July 18, 1264
Time: 9 a.n.
Place: Judge Diclison's courtroom

244 Multnomah County Courthouse

Suggested Agenda

Approval of minutes of June 13 meeting of advisory committee,
Report on publicity and miscellaneous matters (Lundy).

Report on 1964 proposals of Bar Committee on Probate Law and
Procedure (Allison),

Report on dower and curtesy -- progress and problems (Lundy).
Guardianship and conservatorship.
a. Proposed legislation (Rough Draft, 7/13/64) (Lundy).

b. Service of citation on appointment of guardian (Comment &
Suggestion No, 12) (Butler).

¢, Pactors considered by court in appointing guardian (Comment
& Sugpestion No, 15) (Butler).

d, Filing name and address of guardian (Comment & Suggestion
No, 20) (Butler).

Next weeting of advisory committee.



ADVISORY COMMITTEE
Prcobate Law Revision

Fourth Meeting, July 18, 1964
Minutes

The fourth meeting of the advisory committee was convened
at 9:05 a,m,, Saturday, July 18, 1964, in Chalrman Dickson's
courtroom, 2&4 Multnomah County Courthouse, Portland. The
following members were present: Zolllinger, Alllson, Butler,
Carson, Jaureguy and Riddlesbarger. Dickson, Frohnmayer and
Gooding were absent. Also present were William E, Love, a-
member of the Law Improvement Committee, and Robert W. Lundy,
Chlef Deputy Legislative Counsel.

Vice Chairman Zollinger presided in the absence of Chair-
man Dickson,

Before the meeting was convened, Lundy distributed to
the members present copies of the 19&2 annual report of the
Bar Committee on Probate Law and Procedure, containing a draft
of proposed legislation embodying a revised code of probate
procedure, and a supplement consisting of a table comparing
sections of the 1942 proposed code of probate procedure and
the statute sections presently complled in Oregon Revised
Statutes.

1, Minutes of Last Meeting, Allison moved, seconded by
Butler, that reading of the minutes of the last meeting
(June 13, 1964) be dispensed with and that they be approved
as submitted, Motion carried.

2. Report on Publicity and Miscellaneous Matters, Lundy
reported that news releases on the last meeting had been pre-
pared and sent to the Oregon State Bar Bulletin, to newspapers
published in the cities where committee members reside and to
representatives of wire services headquartered in the State
Capitol, He indicated that he had started and would continue
the practice of sending such news releases to the members of
the Law Improvement Committee, with the thought in mind that
such news releases might constitute progress reports by the
advisory committee to the Law Improvement Committee, He also
indicated that he had reported orally on the progress of the
probate law revision project to the Law Improvement Committee
at its meeting on July 10, 1964, and that members of the Law
Improvement Committee had expressed interest in the content of
the advisory committee's 1immediate program and in when the im-
mediate program would be ready for consideration by the Law
Improvement Committee, ‘

Lundy noted that no comments and suggestions on problem
areas in Oregon's probate and related law had been received
since the last meeting. Riddlesbarger remarked that he had
been asked by a representative of the Internal Revenhue Service
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about suggestions sent by that representative to his superior
for forwarding to the committee, and that he (Riddlesbarger)
had responded that to his knowledge these suggestions had not
been brought to the attention of the committee. Lundy pointed
out that the only suggestions he had received from IRS person-
nel were embodied in Comment & Suggestion No., 29, a memorandum
from H., E, Green, Group Supervisor, IRS, forwarded by Arthur
G. Erickson, District Director of Internal Revenue.

Riddlesbarger stated that he recently had occasion to
discuss briefly the probate law revision project with two mem-
bers of the faculty of the University of Oregon School of Law
(Prank R, Lacy and Hans A. Linde); that they had referred to
a European practice that apparently permits a testator, during
his lifetime, to have his will probated in a court proceeding,
and had agreed to furnish Riddlesbarger with more information
on this matter, but thus far had not done so, At Riddlesbarger's
request, Lundy agreed to note the matter for follow-up invest-
igation and possible future consideration by the committee.

Rilddlesbarger outlined a situation in which the widow of
a decedent had filed a claim against the estate of the dece-
dent, to which a daughter of the decedent (an heir) wished to
object, He indicated that the executor of the will of the
decedent had contended that the daughter was not a proper per-
son under the law to object to the claim. He suggested, and
Zollinger agreed, that the matter of who might object or ap-
pear in opposition to claims against estates of decedents was
one the committee should consider at some appropriate time in
the future.

Lundy reported that he had sent more background materials
on administration of small estates of decedents, including a
recently enacted New York statute and supporting research re-
port on settlement of small estates without administration, to
Denny Z, Zikes, who had agreed to undertake research for the
committee in the area of summary proceedings for administra-
tion of small estates, [Note: See Minutes, Probate Advisory
Committee Meeting, 6/13/64, page 2.]

3. Report on 1964 Proposals of Bar Committee on Probate
Law and Procedure., Allison referred fo and briefly summarized
the content of the 1964 annual report of the Bar Committee on
Probate Law and Procedure, of which he was chairman, He
pointed out that the report recommended that the proposals
therein for changes in the probate law, if approved by the Bar
at its annual meeting next fall, be submitted to the advisory
committee and the Law Improvement Committee for their consid-
eration and action., [Note: See Minutes, Probate Advisory
Committee Meeting, 5/16/64, page 2.] Allison indicated that
copies of the Bar committee's report, when available, would be
distributed to members of the advisory committee and the Law
Improvement Committee,
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a. Objection to confirmation of sale of real property
by personal representative. Allison explained the Bar
committee’s proposed legislation amending ORS 116,805 to
permit any interested person to file objection to confirma-
tion of the sale of real property by an executor or adminis-
trator, pointing out that this proposed legislation was
similar to Senate Bill 188 (1963), which failed to pass.
Zollinger asked whether there might not be some difficultly
in determining who was an "interested" person, and commented
that this matter was considered in the course of revision of
the guardianship and conservatorship statutes in 1960-1961
and a decision made to permit any "person," rather than any
"interested person,” to object to confirmation of the sale
of real property by a guardian, [Note: See ORS 126,451,
Zollinger suggested, and Allison agreed, that at the appro-
priate time some consideration should be given to conforming
ORS 116.805 to CRS 126.451,

b. Revocation of will by subseguent marriage, divorce
or annulment of marriage of testator, Alllson explained the
Bar committee's proposed legislation relating to revocation
of the will of a testator by his subsequent marriage, divorce.
or annulment of his marriage [Note: See ORS 114.130],
pointing out that thils proposed legislation was similar to
Senate Bill 197 (1963}, which failed to pass.

¢, Guardian's access to ward's safe deposit box.
Allison explained the Bar committee's proposed legislation to
require the presence of a representative of the State Treas-
urer's office at the time of the first opening of a ward's
safe deposit box by the guardian, [Note: See Minutes, Pro-
bate Advisory Committee Meeting, 5/16/64, page 8; Appendix B,
pages 2 to 4,] Zollinger suggested that one advantage that
might be derived from the proposed legislation would be an
opportunity for the court to reconsider the amount of a guard-
lan's bond in the light of the contents of the safe deposit
box, He asked whether the representative of the State Treas-
urer's office should not be required to file in the guardian-
ship proceeding an inventory of the contents of the safe
deposit box within a specified period of time, Allison
pointed out that the proposed legislation would require such
an inventory within 10 days after the opening of the safe de-
posit box. Zollinger suggested, and Allison indicated he was
inclined to agree, that the guardian's access to the safe
deposit box should be denied or restricted until such an in-
ventory had been filed and the court reconsidered the amount
of the guardian's bond.

d, Waiver of appraisal of estates of decedents. Allison
explained the Bar committee's proposed legislation amending
ORS 116,420 to permit the court to waive the appointment of
appralsers to appraise property of a decedent in certaln spec-
ified circumstances, pointing out that this proposed legisla-
tion was similar to Senate Bill 185 (1963), which falled to
pass,
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e, Sale of property of decedent under power In will,
Allison explained the Bar committee's proposed legislation
relating to sale or disposition of property of a decedent
under a provision made in the will of the decedent [Note:
See ORS 116.825], pointing out that this proposed legisla-
tion differed somewhat from Senate Bill 198 (1963), which
failed to pass,

f, Payment of mortgages or other encumbrances on
property of decedent., Allison explained the Bar commlttee's
proposed leglslation relating to the obligation of a personal
representative to pay mortgages or other encumbrances on
property of a decedent., He indicated that Jaureguy had:
drafted the proposed legislation. [Note: See ORS 116,140, ]
In answer to a question by Zollinger, Jaureguy indicated that
it was not the intention of the proposed legislation to pre-
clude a person having a secured claim against a decedent from
submitting a c¢laim against the estate based on the obligation
of the decedent and having the claim allowed and pald, rather
than relylng solely on the security for the obligation.
Jaureguy expressed the view, with which Zollinger agreed,
that the proposed legislation should be revised to clarify
this matter.

Riddlesbarger suggested that a related matter was that
of apportionment of Federal estate tax liability among the
distributive shares of an estate of a decedent, and that this
matter was one the committee should consider at scme appropri-
ate time in the future. [Note: See Comment & Suggestion
No. 29.]

g. Reopening of estate of decedent for further adminis-
tration, Allison explained the Bar committee's proposed
legislation relating to reopening the estate of a decedent
for further administration after it had been closed, He
pointed out that a principal drawback of the present law on
this subject was that it was too limited with respect to the
grounds for reopening an estate,

4., Report on Dower and Curtesy. Lundy reported that he
had prepared and sent to Allison a rough draft of proposed
legislation changing the dower and curtesy interest of a sur-
viving spouse to a fee estate in an undivided one-fourth of
the real property owned by the deceased spouse at the time of
his death [Note: See Minutes, Probate Advisory Committee
Meeting, 6/13/64, page 5], and another rough draft of proposed
legislation designed to protect this inheritance interest of a
spouse 1n real property in the name of the other spouse alone
by means of a filed declaration [Note: See Minutes, Probate
Advisory Committee Meeting, 6/13/64, page 7]. Allison sum-
marized the principal features of the two rough drafts and
his proposals for changes therein. He indicated that he would
send his proposals for changes to Lundy.
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Allison pointed out that the rough draft changing dower
and curtesy expressly abolished dower and curtesy, including
the inchoate interest, but saved interests already vested;
and gave a surviving spouse, in lieu of dower or curtesy, a
first priority right to an undivided one-fourth interest in
real property of which the deceased spouse died possessed if
the decedent died intestate and left children or other lineal
descendants (by amending ORS 111,020), and a right to elect
against the will of the deceased spouse and to take an un-
divided one=-fourth interest in real property of which the de-
cedent died possessed (by amending ORS 113,050), He indicated
that the rough draft also amended ORS 113,060 by adding a new
provision relating to walver of the right to elect against
the will, and commented that his initlial reaction was that
such a provision was not necessary. Carson expressed the view
that a specific statutory provision on walver might serve a
useful purpose; that waiver of the right to elect against a
wilill would permlit an estate plan to be made with more cer-
talnty that the plan would be carried out, and that a specifil
statutory provision on waiver might facilitate this, '

Allison indicated that his proposals for changes in the
rough draft protecting a spouse's inherltance rights included
a description of the rights to be protected as "inchoate" in-
heritance rights; a speciflcation that the effect of a convey-
ance or mortgage of real property not jolned in by both
spouses after the filing of a declaration of inheritance
rights with respect to such property was failure of the con-
veyance or mortgage to affect the inheritance rights (i.e.,
the grantee or mortgagee would take subject to the inherit-
ance rights, if exerclsed), rather than invalidity of the
conveyance or mortgage; and a requirement that the declara-
tion describe the partlicular real property to which it was
applicable, rather than be applicable to all real property
situated in the county. Jaureguy questioned, and Allison de-
fended, the appropriateness of describing the rights to be
protected as "inchoate" inheritance rights., Zollinger expressed
approval of the requirement that the declaration describe the
particular real property to which 1t was applicable,

Riddlesbarger indicated that he had recelved a letter
from Gooding asking him to serve with Gooding on a subcommittee
having some sort of function wilth respect to the proposed leg-
islation relating to changing dower and curtesy, and requested
clarification of this matter. Lundy responded that at the last
meeting Dickson had asked Gooding to prepare and present ob-
Jections to the rough drafts on this subject and offer alter-
native suggestions as to how to handle the matters involved,
and had suggested that Gooding ask Rlddlesbarger to join with
him 1n presenting opposing and alternative views, [Note: See
Minutes, Probate Advisory Committee Meeting, 6/13/64, page 8.]
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5. Guardianship and Conservatorship.

a. Proposed legislation (Rough Draft, 7/18/64).
[Note: Before the meeting, copies of a rough drait of pro-
posed legislation on guardianship and conservatorship (dated
July 18, 1964) prepared by Lundy pursuant to and based upon
action by the committee at the May 16 and June 13, 1964,
meetings had been distributed to members,] Zollinger sug-
gested, and the committee agreed, that each section of the
rough draft be read at length by Lundy, and that all provi-
sions of each section be subjected to a careful and detailed
examination,

(1) Investment by guardians. Lundy pointed out that
section 1 of the rough draft amended ORS 126.250 (relating to
investment by guardians) by rearranging the list of invest-
ments in subsection (1) thereof a guardian of the estate
might make without prior court approval and by placing each
category of investment in a separate paragraph, and by deleting
subsection (3) thereof (containing specific provisions for in-
vestment by guardians of the estate for wards receiving federal
veterans benefits)., He then proceeded to read ORS 126,250, as
amended, at length,

Carson question whether the clause "and the issuer of
which has not defaulted in the payment of either principal or
interest of any general obligation bond within five years next
preceding the date of the investment" in paragraph (c¢) of sub-
section %1) of ORS 126,250, as amended, should apply to obli-
gations of the state., Lundy commented that this was a matter
he had consildered bringing to the attention of the committee;
that prior to 1963 it appeared to be clear that the quoted
clause applied to obligations of all the specified issuers
(i.e., United States, State of Oregon and counties, cities,
port districts and school districts of Oregon), but that in-
sertion of the common trust fund clause by amendment in 1963
tended to create some doubt that the quoted clause applied to
obligations of the United States. Zollinger suggested, and the
committee agreed, that the quoted clause should apply only to
obligations of counties, cities, port districts and school dis-
tricts; that obligations of the state should be placed in a
separate paragraph; and that obligations of the state and local
governmental units should be "general" obligations, thus re-
quiring prior court approval for investment in revenue bonds,

Lundy asked whether the wording of paragraph (a) of sub-
section (1) of ORS 126,250, as amended (i.e., "time or other
deposits of cash")}, constituted a sufficient description of a
category of investment which might be made without prior court
approval; whether some specification of the financial institu-
tions with which the deposits are made should be added,
Jaureguy questioned whether deposits with a bank of cash of a
ward by his guardian should be regarded as investments,
Zollinger expressed the view that such deposits should not be
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regarded as investments, but rather as an aspect of the gen-
eral duty of a guardian of the estate to protect and preserve
the estate of the ward and an obligation of the guardian to
be performed whether or not he had prior court approval.
Carson and Zollinger suggested, and the committee agreed,
that paragraph (a) of subsection (1) of ORS 126,250, as
amended, should be deleted,

Lundy pointed out that "time or other deposits of cash"
appeared in the common trust fund category of lnvestment in
subsection (1) of ORS 126.250, and asked whether, in view of
the committee's decision to delete the quoted words as a.
separate category of investment, the quoted words should be
added to the common trust fund category described in para-
graph (d) of subsection (1) of ORS 126,250, as amended,
Zollinger suggested, and the committee agreed, that the com-
mon trust fund category of investment should be descrlbed as
being composed of "cash" (not using "time or other deposits
of"} or obligations in which a guardian of the estate may
invest without prlor court approval or bhoth,

In answer to a question by Butler, Zollinger indicated
that representatives of the Veterans Administration had not
objected to deletion of subsection (3) of ORS 126,250.

(2) Accounting by guardians., Lundy polnted out that
section 2 of the rough draft amended ORS 126.336 (relating to
accounting by guardians) by specifying with more particularity
therein the persons who were to receive copies of final and
other accounts made and filed by a guardian of the estate and
the procedure for giving copies of accounts other than flnal
accounts, He then proceeded to read ORS 126,336, as amended,
at length,

Lundy commented that ORS 126,336, as amended, was quite
lengthy, and suggested that the section might be divided
into two or more sections. Zollinger agreed, suggesting that
subsections El to (3) might constitute a separate section,
subsections (4) and {5) a second separate section and subsec-
tion (6) a third separate section.,

Zollinger suggested that "next previous account” in para-
graph (b) of subsection (2) of ORS 126,336, as amended, be
changed to "last previous account.' ILundy commented that
"next previous" might be standard terminology used in the
guardianship statutes, and 1ndicated that he would check into
the matter.

Lundy referred to paragraph (a) of subsection (4) of ORS
126,336, as amended, and asked whether he should solicit the
views of the present Secretary of the Board of Control on the
matter of receiving copies of accounts of guardians of the
estate for wards committed or admitted to, and not discharged
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from, state mental institutions, The committee indicated that
Lundy should not do so at this time,

Carson suggested, and the committee agreed, that the word-
ing of paragraph (d) of subsection (4) of ORS 126, 336, as
amended, should be changed in two particulars, as follows:

"y % % if there [is] are no such spouse and no such children,
*¥ * ¥ if there [is] are no such spouse, no such children and
no such parents, * ¥ ¥,

The committee discussed subsection (4) of ORS 126.336, as
amended (relating to the distribution of copies of guardians'
accounts other than final accounts), at considerable length.
Butler expressed the view, with which Allison indicated agree-
ment, that subsection (4) imposed a substantial burden on
guardians; that in some instances it would be necessary for
guardians, in complylng with subsection (4), o prepare and
distribute many copies of each of their accounts; that subsec-
tion (4) would tend to cause an increase in the expense of ad-
ministering estates of wards; and that. the present statutory
provision on distribution of accounts other than final accounts
was adequate, Love commented, and some members apparently
agreed, that, while recognizing that some burden would be im-
posed on guardlians by subsectlon (4), it appeared to be desir-
able that as many interested persons as possible recelve the
information contained in accounts of guardians, and that there
appeared to be ways available to reduce the expense of prepar-
ing and distributing multiple copies of such accounts.

Butler suggested, and Rlddlesbarger agreed, that the
burden imposed on a guardian by subsection (4) might be reduced
somewhat if the guardian mailled or delivered copies of his ac-
counts to the persons specified '"so far as known by the guard-
ian," Jaureguy commented that a provision might be added to
subsection (ﬁ) to the effect that a guardian had complied
therewlith by mailing or delivering copies of his accounts to
the last-known addresses of the persons specified. Zollinger
suggested, and the committee apparently agreed, that a provi-
sion be added to subsection (48 to the effect that if a guard-
lan was unable, after dlligent efforts, to ascertain the name
or address of any person entltled to recelve a copy of an
account, and filed in the guardianship proceeding, with the
account, a certificate to such effect, he would be considered
to have complied with subsection {4) as to such person.

Jaureguy referred to that part of subsection (4) requiring

a guardlan to file with each account "proof satisfactory to the
court" that copies of the account had been malled or delivered
as provided in the subsection, and suggested that instead of
"proof satlsfactory to the court” the ardlian be requlred to
file an "affidavit," "certificate" or "signed statement" of
compliance with the subsection, Zollinger pointed out that

his draft considered at the last meeting required the filing
with each account of '"the certificate of the guardian or his
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attorney" that copies of the account had been mailed or
delivered as provided in subsection (4), and that "proof
satisfactory to the court' had been substituted in order to
avoid specifying the exact nature of evidence of compliance
with the subsection. [Note: See Minutes, Probate Advisory
Committee Meeting, 6/13/64, page 12; Appendix C, pages 2
and 3,] He suggested, and the committee apparently agreed,
that there be filed with each account "the certificate of
the guardian or his attorney or other proof satisfactory to
the court" of compliance with subsection (4).

The commlttee discussed in detail and at considerable
length the matters of which persons should receive copiles of
accounts of guardians under subsection (4) of ORS 126.336,
as amended, which persons should receive notices of the fil-
ing of accounts and which persons should receive nelther
coplies nor notices of filing unless they requested them. In
summary, this discussion and the commlttee action based
thereon were as follows:

(a) Superintendent of state institution; Board of
Control. Riddlesbarger expressed the view, in which Butler
concurred, that if a ward had been committed or admitted to,
and not discharged from, a state mental institution, both
the superintendent of the institution and the Secretary of
the Board of Control should receive copiles of accounts of the
guardian. Zollinger suggested that although the Secretary of
the Board of Control certainly should receive copies of ac-
counts, perhaps the superintendent of the institution should
recelve only notices of the filing of accounts, The committee
apparently agreed that the Secretary of the Board of Control
should receive coples of accounts, and that the superintendent
of the institution should receilve notices of filing.

(b) Guardian of person. Allison commented, and Butler
and Riddlesbarger agreed, that if there was a guardian of
the person for a ward other than the guardian of the estate,
the guardian of the person should receive copies of accounts
of the guardian of the estate, Zollinger suggested that it
might be sufficient if the guardian of the person received
only notices of the filing of the accounts., The committee
apparently agreed that the guardian of the person should re-
celve copies of accounts,

(c) Ward not minor or incompetent, Butler, Riddlesbarger
and Zollinger expressed the view, and the committee apparentliy
agreed, that a ward not a minor or an incompetent should re-
celve copies of accounts of the guardian.

(d) Minor or incompetent ward, Love suggested, and
Zollinger agreed, that many minor wards 16 years of age or
older, for example, were probably capable of understanding
the accounts of their guardians, and that there were circum-
stances in which the information contained in such accounts
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would be useful to such wards. Butler commented that minor
wards should not receive either copies of accounts or notices
of the filing thereof; that there were circumstances in which
it would be harmful for minor wards to recelve copies of ac-
counts, He gave as an example the possible temptation to a
minor ward to marry and thus terminate the guardianship and
gain control of the estate. Riddlesbarger remarked that he
could visualize situations in which minor wards should be re-
minded of thelr estates and the administration thereof by
their guardians. Allison indicated that he favored some minor
wards receiving notices of the filing of accounts over recelv-
ing copies of accounts. A majority of the committee apparently
agreed that some minor wards should receive coples of accounts.

The committee then discussed the minimum age of minor
wards who should recelve copies of accounts., Minimum ages of
14, 16 and 18 were considered. Zollinger pointed out that
other guardianship statutes referred to minor wards 14 years
of age or older [Note: See, for example, ORS 126,131 (cita-
tion in proceeding for appointment of guardian for minor),
126,136 Sappointment of parent as guardian for minor without
citation) and 126,166 (request by minor for appointment of
particular guardian)], but expressed the view that a minimum
age of 14 appropriate for purposes of these other statutes was
not necessarlly appropriate for the purpose of a minor ward
receiving coples of accounts of the guardian. Carson suggested,
and a majority of the committee apparently agreed, that the
minimum age of a minor ward for receipt of accounts should be
14; that consistency with other guardianship statutes in this
respect was desirable,

Zollinger suggested that it might be desirable for in-
competent wards to receive copies of accounts of thelr guard-
ians; that if an incompetent ward was able to understand the
accounts his receipt of copies thereof might serve a useful
purpcse in some instances, and in any event would not be harm-
ful. Butler expressed the view, and the committee apparently
agreed, that incompetent wards should not receive coples of
accounts or notices of the filing thereof,

(e) Spouse of incompetent ward, Butler indicated he did
not object to the spouse of an lncompetent ward receliving
copies of accounts of the guardian, Riddlesbarger remarked
that he would prefer that the spouse receive notices of the
filing of accounts. A majorlity of the committee apparently
agreed that the spouse should recelve copies of accounts, and
that the spouse need not be a resident of this state,

(f) Children of incompetent ward, Love suggested that
the children of an incompetent ward should receive coples of
accounts of the guardian, and whether or not such children were
residents of this state. Butler, Jaureguy, Riddlesbarger and
Zollinger indicated their preference, and a majorlty of the
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committee apparently agreed, that the chlldren, wherever
residing, receilve notices of the filing of accounts,

(g) Parents of minor or incompetent wards. Zollinger
commented that it might be sufficient for the parents of a
minor or incompetent ward to receive notices of the filing
of accounts of the guardian. Butler, Carson and Jaureguy
expressed the view, and a majority of the committee appar-
ently agreed, that the parents should receive copies of
accounts, A majority -of the committee also apparently
agreed that the parents need not be residents of this state,

(h) Brothers and sisters of minor or incompetent ward,
Butler indicated that his preference was that brothers and
sisters of a minor or incompetent ward should not receive
either copies of accounts of the guardlan or notices of the
filing thereof, and Carson remarked that this was his prefer-
ence also., Rilddlesbarger suggested that copies of accounts
or notices of the flling thereof might be mailed or dellvered
to one of the brothers or sisters, rather than to all of them,
Allison, Butler, Love and Zollinger indicated they would not
object to brothers and sisters recelving notices of the fil-
ing of accounts. Butler, Jaureguy and Zollinger suggested,
and a majority of the commlttee apparently agreed, that
coples of accounts, notices of the {1ling thereof or both
should be sent to brothers and sisters, wherever residing,
who had requested such coples or notices, but that neither
coples nor notices should be mailed or dellvered to brothers
and sisters without such request.

(1) Notices of filing of accounts., Butler suggested
that notlces of the flling of accounts, in lieu of mailing or
delivering copies of accounts to certaln persons specified in
subsection (4% of ORS 126,336, as amended, might be published
or mailed or delivered to such persons. Carson commented
that publishing notices perhaps would be as burdensome on
guardians as malling or delivering copies of accounts.
Zollinger suggested, and the committee agreed, that the no-
tices of the filing of accounts mailed or delivered to cer-
tain persons Indicate that such persons might, on written
request to the guardian, receive from him copies of accounts,
In response to a question by Riddlesbarger, Jaureguy commented
that the requests for copies of accounts should go to the
guardian, and not the court or the clerk thereof, since such
request in any event would have to be forwarded to the guard-
ilan.

The committee discussed the matter of when copies of
accounts and notices of the filing thereof should be mailed
or dellvered to the specified persons., Jaureguy suggested,
and Zollinger agreed, that the mailing or delivering of such
coples and notices need not occur before the filing of the
accounts in the guardianship proceedings, and that perhaps it
might be specified that such mailing or delivering occur wilthin
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10 days after such filing. Riddlesbarger commented that there
should be some proof of the mailing or delivering filed with
the accounts, but that such proof should extend only to auto-
matic mailings or deliverings, and not to mailings or deliver-
ings dependent upon the receipt of requests therefor, He sug-
gested that a guardian's responsibility to file such proof
should end when the guardian has mailed or delivered the copiles
of accounts or notices of the filing thereof as required of the
guardian at the time of the filing of the accounts. Riddles-
barger asked 1if there should be some time periliod established
within which requests for copies of accounts or notices of the
f1ling thereof should be made, Jaureguy suggested that such
requests should be receilved before the filing of the accounts.

The committee turned to consideration of subsection (5)
of ORS 126,336, as amended (relating to final accounts of
guardians). Riddlesbarger and Zollinger pointed out that sub-
section (5) required personal service of coples of final ac-
counts of guardians on the persons specified 1n subsection

4), and that in considering this aspect of subsection {(5)

the committee should keep in mind its dlscussion and tentative
revision of subsection (i). Zollinger commented that the
persons to be personally served with coples of final accounts
should be limlted to those entitled to receive copies of
accounts under subsection (4) automatically or by reason of
having requested them and those having reguested copies of fi-
nal accounts.

Zollinger remarked that personal service of copies of
final accounts of guardians on persons outside the state might
involve some problems, and asked whether some provision should
be made for service by mail on such persons and a period of
time after such service and before hearings on the final ac-
counts, Lundy asked about the meaning of "served personally";
whether the quoted words contemplated service and return as
in the case of a summons in a c¢civil action. Zollinger ex-
pressed the view that the manner of service of copies of final
accounts should be similar to that of service of summons in
civil actions, ineluding malling and publication, although
mailing to persons outside the state should be sufflcient and
publication not required,

Allison questioned the need for separate and different
provisions for accounts other than final accounts (i.e., sub-
section (4)) and final accounts (i.e., subsection (5)).

Lundy pointed out that two principal distinctions between the
two categories of account were recognized in the two subsec-
tions; that 1s, a distinction as to the manner in whilch copiles
of accounts were distributed and the provision for objections
to final accounts but not to other accounts, Zollinger com-
mented that there was no occasion for objections to accounts
other than final accounts since the right to make such objec-
tions was reserved until the final accounts were filed [Note:
See subsection (6) of ORS 126,336], and interested persons
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were not bound by court settlement of accounts other than
final accounts,

Allison expressed the view that whether objectlons were
allowed or not should not be a ground for distinction be-
tween the manner of distributing copiles of accounts of guard-
ians. IHe asked why there should be personal service of
copies of final accounts, pointing out that there was pub-
lished service, but not personal service, in many decedents'
estates proceedings. Zollinger commented that some dece-
dents' estates proceedings were proceedings in rem and not
adversary in nature, and that this circumstance justified the
view that a court might make a determination in such proceed-
ings wlthout the usual requirements met in adversary proceed-
ings. He expressed the opinion that proceedings involving
settlement of final accounts of guardians were not proceedings
in rem; that such proceedings should be adversary in nature,
with interested persons served and afforded opportunity to
object and be heard on their objections; that service in such
proceedings was as important as in civil actions. Allison
commented that malled service on nonresidents in civil ac-
tions was difficult because of lack of knowledge of the
whereabouts of such persons, but this difficulty did not exist
to the same extent in proceedings involving settlement of
final accounts of guardians,

In response to a question by Butler, Zollinger indicated
his belief that if a ward, for example, was personally served
with a copy of the final account of the guardian and failed
to object thereto, the ward would be foreclosed from later
raising objections based on purported irregularities in the
final account, Butler suggested that it was not desirable
that a guardian should be released from liability for fraud-
ulent acts, for example, by reason of the settlement of the
final account, and not similarly released by reason of the
settlement of other accounts. Ri1ddlesbarger suggested that a
guardian might be so released from liability except for fraud
or inexcusable neglect, Jaureguy called attention to the
statute [Note: See ORS 18.160] allowing one year for relief
from action by a court under certain circumstances, He ex-
pressed the opinlon that thls statute applied to settlement
of final accounts of guardians, but allowed that the committee
might wish to make a similar specific provision applicable to
such settlement,

Zollinger commented that the responsibility of a guardian
should be terminated at some point, and indicated that he
favored settlement of the final account as that termination
polnt; that he did not object to the one year provision referred
to by Jaureguy, but did not favor permitting a person to raise
objections after that time, Allison remarked that it had been
his understanding that a proceeding involving settlement of a
guardian's final account and discharge of the guardian was not
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an adversary proceeding in the same sense as a cilvil action;
that if fraud on the part of a guardian, for example, were
discovered within one year, an interested person had a right
to object and to have his objection heard and determined by
the court,

Riddlesbarger suggested that before the committee made
any decisions with respect to revision of subsections (5) and
(6¥ of ORS 126,336, 1t should have more information on the
effect of settlement of a guardian's final account and the
discharge of the guardian, the liability of the guardian
thereafter and related matters. He expressed his willingness
to do some research on these matters and report his findings
to the committee. The committee agreed that Riddlesbarger
should do this.

Iundy was requested to prepare a revised draft of subsec-
tion (4) of ORS 126,336, embodying, in so far as possible, the
revislions apparently agreed upon by the committee at this
meeting, He was instructed to postpone preparation of a re-
vised draft of subsection (5).

b, Service of citation on appointment of guardian,
Butler referred to his report on Comment & Suggestion No., 12.
[Note: This report is reproduced in the Appendix to these
minutes.] He pointed out that, under subsection (3) of ORS
126,146, service of ciltation in a proceeding for the appoint-
ment of a guardian was not necessary on a 'person' who had
signed the petition, had signed a written waiver of service
of citation or made a general appearance, and that "person'
apparently meant those on whom subsection (2) of ORS 126,131
required service of citation, including a proposed ward,
whether an incompetent, a minor 14 years of age or older or
a spendthrift., Butler indicated that Comment & Suggestion
No., 12 objected to the interpretation of '"person"” as includ-
ing a proposed ward who was an incompetent. He expressed the
opinions that the matter was not one of serlious consequence
and that the application of subsection (3) of ORS 126,146 to
proposed wards was not harmful. He recommended, and the com-
mittee agreed, that no change be made in subsection (3) of
ORS 126.146.

c., Pactors considered by court in appointing guardlan.
Butler referred to his report on Comment & Suggestion No, 15,
[Note: This report is reproduced in the Appendix to these
minutes.] He pointed out that ORS 126,166 listed several non-
exclusive factors which a court might take into consideration
in appointing a guardian, and that Comment & Suggestion No, 15
suggested the addition to this 1list of any request for the
appointment as guardian for an incompetent by the incompetent
orally in open court, Butler recommended, and the committee
agreed, that the suggested addition to the 1list of factors
in ORS 126,166 should not be made,
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Riddlesbarger asked whether it was the policy of the -
committee to communicate with persons who send in comments
and suggestions and report committee action thereon, and
expressed the opinion, with which Jaureguy agreed, that
perhaps this should be done, Iundy indicated that the pol-
icy previously established by the committee was not to do
this, [Note: See Minutes, Probate Advisory Committee Meet-
ing, 5/16/64, pages 7 and 8,] He commented that the commlt-
tee might wish to send to such persons coples of proposed
legislation in final form recommended by the committee and
perhaps copies of any final reports applicable to such pro-
posed legislation., Zollinger expressed approval of the
approach suggested by Lundy, and the committee apparently
agreed,

d. Filing name and address of guardian, Butler referred
to his report on Comment & Suggestion No, 20, [Note: This
report is reproduced in the Appendix to these minutes.] He
pointed out that, under ORS 126,181, a guardian was required,
before entering upon his duties, to file in the guardianship
proceeding his name and address, and that Comment & Suggestion
No. 20 objected to this requirement on the ground that the
petition for the appointment of a guardian contained this in-
formation [Note: See ORS 126,126]. Butler recommended that
the requirement be retained, and outlined his reasons therefor.
Lundy commented that in a preliminary draft of proposed legis-
lation prepared in the course of the 1960-1961 revision of the
guardianship and conservatorship statutes the requirement that
a guardian file his name and address was to be applicable

if such information is not contained in the petition for the
appointment of a guardian,"” but that the quoted wording was
subsequently deleted, The committee agreed that the require-
ment should be retained, and no change made in ORS 126,181,

6. Next Meeting of Advisory Committee, The next meeting
of the advisory commlttee was scheduled for Saturday, August 22,
at 9 a.m,, in Dickson's courtroom, 244 Multnomah County Court-
house, Portland,

The committee agreed that the principal matter for con-
sideration at the next meeting should be the two rough drafts
of proposed legislation relating to changing dower and curtesy
and protecting a spouse's inheritance rights. Allison and
Lundy were requested to complete the preparation of the rough
drafts as soon as possible, in order that copies thereof might
be distributed to members before the next meeting, [Note: The
decision of the committee to consider the rough drafts relating
to dower and curtesy at the meetling scheduled for August 22
superseded the previous decision of the committee to consider
them at a meeting to be held in September, See Minutes,
Probate Advisory Committee Meeting, 6/13/64, page 8,.]

The meeting was adjourned at 1 p.m.
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(Minutes, Probate Advisory Committee Meeting, July 18, 1964)

Subcommittee on Guardianship and Conservatorship

Report to Advisory Committee

June 13, 1964

[Note: Prior to the May 16, 1964, meeting of the
Advisory Committee, Mr, Carson, as chalrman of the Subcommit-
tee on Guardianship and Conservatorship, assigned to Mr,
Butler, for his consideration and recommendation, certain of
the comments and suggestions pertalning to guardianship and
conservatorship reproduced in the "Comments & Suggestions Re-
ceived" section of the Advisory Committee notebook. Because
of unexpected illness, Mr, Butler was unable to undertake the
assignment before the May 16, 1964, meeting. See Minutes,
Probate Advisory Committee Meeting, 5/16/6%, page 12; Appendix
B, page 14, However, Mr, Butler thereafter prepared reports
on Comment & Suggestion Nos, 12, 15 and 20, and submitted them
to the Advisory Committee, through Mr, Zollinger, at the
June 13, 1964, meeting. See Minutes, Probate Advisory Com-
mittee Meeting, 6/13/64, page 16. Mr, Butler's reports are
set forth below, ]

Comment & Suggestion No, 12

Subject: Guardlanship; appointment of guardian; service of
citation.

Source: Judge Edwin L, Jenkins, District Court, Washington
County.

Commentator: Mr, Butler.

("126,146(3) has been misunderstood in that the 'person'
referred to includes the incompetent which contention T
have flatly rejected,")

Subsection (3) of ORS 126,146 specifies that service of
the citation issued under ORS 126,131 is not necessary on a
"verson" who has signed the petition, has signed a written
waiver of service of citation or makes a general appearance,
Apparently, it has heen contended in Judge Jdenkins' courtroom
that as used in ORS 126,146(3) the word "person' refers among
others to the proposed ward, He expresses a refusal to ac-
cept that view.

The same question arises as to subsection (3) of ORS
126,431,
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Appendix

Mr, Robert W, Lundy, Chief Deputy Legislative Counsel,
advises that he has attempted to trace the history of subsec-
tion (3) of ORS 126,146 in the delibérations of the 1960-61
advisory committee but has been unable to find therein any-
thing defining the committee's view as to the ldentity of
those who were referred to by the cited subsection as "person."

To some extent, I am sympathetic with Judge Jenkins' view
that as used in ORS 126.146(3% the word "person" should not be
interpreted to include a proposed ward. However, I question
whether that interpretation can be supported by a strict read-
ing of that subsection in light of the provisions of ORS 126,131
which defines the persons or institutions on whom citation is

to be served. Those defined include proposed wards who are in-
competent, minors and spendthrifts.

Although the qguestion is an interesting one, I have doubt
as to whether 1t is one of serious consequence, For example,
is there reason to suppose that any harm will occur simply be-
cause necessity for service of citation on a proposed ward is
waived when that person being a spendthrift has signed the
petition or has made a general appearance,

If the advisory committee disagrees with this view, per-
haps Legislative Counsel should be asked to draft amendments
to subsections (3) of both ORS 126.146 and ORS 126,431 speci-
fying that as to the proposed ward, service of citation shall
be requlired in every case,

Comment & Suggestion No, 15

Subject: Guardianship; appointment of guardian; factors
considered,

Source: Judge George R, Duncan, Circuit Court, Marion County.
Commentator: Mr, Butler.

("RE: ORS 126,166, It is suggested that there be added
to subsection (1), a provision that the appointing Judge
may take into consideration any request made orally by
the incompetent in open court, '

It is my understanding that Sec. 203 of the Model Probate
Code was used as a guide by the 1960-61 advisory committee in
drafting tThe provisions of ORS 126,166, The committee took
the view that the gquestion of who is to be appointed guardian
should be solely within the discretion of the court, but that
a nonexclusive list of factors to be considered by the court
should be included in the statute in order to assist and



Page 3

Probate Advisory Committee
Minutes, Z/l&/BZ '
Appendix

fortify the court's exercise of that discretion. The point
that the list of factors appearing in the statute is nonex-
clusive seems self-evident in that the court is instructed

to appoint the qualified person most suitable who is will-

ing to serve, having due regard, "among other factors,” to

those enumerated,

I suggest that there is nothing to prevent the appoint-
ing Judge from taking into consideration a request made
orally by the incompetent in open court and that in appropri-
ate cases he would feel free to do so,

It is recommended that no action be taken toward revision
of the cited Code provision.

Comment & Suggestion No, 20

Subject: Guardianship; fillng name and address of guardian.
Source: Samuel M, Bowe, Attorney, Grants Pass,
Commentator: Mr, Butler.

("See, 126.126 ORS provides for the contents of a peti-
tion for the appointment of a guardian. Seec, 126,181
provides.for the filing in the guardianship proceeding
of the name, residence and post office address of the
guardian, This 1s entirely superfluous and unnecessary
as all the information is contained in the petition,
Sec., 126,181 should provide only for such filing in the

event of change of residence.")

Mr. Lundy (Chief Deputy Legislative Counsel) advises me
that, according to his recollection, the 1960-61 advisory com~
mittee decided that the portion of ORS 126,181 requiring a
guardian, before entering upon his duties, to file his name,
residence and post office address should be included in the
Code additional to a similar requirement of ORS 126,126(4) to
cover the unusual situation in which a guardian other than
the person identified in the petition is appointed,

I can think of two other reasons justifying continuation
of ORS 126,181 in effect, namely:

(1) 'The hame, residence and post office address of the
proposed guardian as it appears in the petition for appointment
may be expected to be accurate "so far as known by the peti-
tioner," ORS 126.181 has the effect of requiring confirmation
or correction of that information,

(2) ORS 126.181 performs the added function of requiring
the guardian promptly to file every change in his name, resi-
dence or post office address,
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The fifth meeting of the advisory committee was convened
at 9:05 a.m,, Saturday, August 22, 1964, in Chalrman Dickson's
courtroom, 2&4 Multnomah County Courthouse, Portland, All
members were present. Also present was Robert W, Lundy, Chief
Deputy Legislative Counsel,

Before the meeting was convened, Riddlesbarger suggested
that a matter the committee might wish to consider at some
future time was that of allowing an attorney an advance on
his fees for legal services performed for a decedent's estate
before the settlement of the account of the executor or
administrator thereof. He pointed out that the statutes
presently do not provide for such advances, and commented that
the committee should give some thought to the advisability of
proposing a statutory provision on the matter. [Note: See
ORS 117.660,. ] '

1. Minutes of Last Meeting. At Dickson's request, Lundy
summarized brliefly the proceedings at the last meeting of the
committee. Zollinger moved, seconded by Jaureguy, that read
ing of the minutes of the last meeting (July 18, 1964) be dis-
pensed with and that they be approved as submitted. Motion
carried,

2. Report on Publicity and Mlscellaneous Matters. Lundy
reported that news releases on the last meeting had been pre-
pared and copies thereof distributed according to the estab-
llshed pattern, He indicated that the news release on the
June 13 meeting had been published in the July issue of the
Oregon State Bar Bulletin, He noted that he had received no
comments and suggestions on problem areas in Oregon's probate
and related law since the last meeting.

Lundy also reported that Thompson Snyder, attorney,
Corvallis (formerly a member of the staff of the Legislative
Counsel Committee) had contacted him with regard to the area
of the committee's immediate program pertalning to summary
proceedings for administration of small estates of decedents.
Snyder had indicated that he had noted the committee's
interest in this area as reported in the publicity on committee
activities, and that he had recently done some research and
prepared a paper on simplified probate procedure in certain
decedents' estates situations, including small estates,
apparently in connection with the current project of special
committees of the National Confersnce of Commissioners on
Tmiform State Laws and the American Bar Association to work
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on a uniform or model probate code. ([Note: See Staff Report
No. 1 ("Probate Law Revision in Oregon--An Initial Staff
Report to the Advisory Committee on Probate Law Revision,"
dated April 1964), pages 37 and 38.]1 Snyder had promised to
send a copy of his paper to Lundy, and Lundy remarked that

he would forward this to Denny Z, Zikes, who was engaged in
research for the committee in the area of summary proceedings
for administration of small estates.

" Dickson reported-that he had recently consulted with
Zikes and two other attorneys assisting Zikes on the small
estates research project. He indicated that he would inform
Zikes of Snyder's interest and suggest that Zikes contact
Snyder on the matter. Dickson also reported that those en-
gaged in the small estates research project were tentatively
thinking of small estates in terms of a maximum value of
$10,000. Some members expressed the view that this maximum
value probably was too high, but the committee agreed that
this was a matter that should be postponed until the research
report was before the committee for consideration and that the
maximum value could be adjusted as determined desirable at that
time,

.. Lundy asked Dickson about the progress being made by
Campbell Richardson on the research project for the committee
in the area of probate courts and their Jurisdiction, whether
Richardson contemplated the submission of any proposed legis- -
lation in this area to the 1965 legislature and whether Richardson
needed any assistance from the Legislative Counsel's office in
regard to the project. [Note: See Minutes, Probate Advisory
Committee Meeting, 6/13/64, page 2.] Dickson responded that
he had not discussed the matter with Richardson recently, but
would do so and suggest that Richardson contact Lundy.

3. Dower and Curtesy. [Note: Before the meeting copies
of the Tollowing had been distributed to members: (1) A rough
draft of proposed legislation entitled "Changing Dower and
Curtesy" (dated August 4, 1964), prepared by Allison and Lundy
pursuant to and based upon action by the committee at the
June 13 meeting; (2) a rough draft of proposed legislation
entitled "Protecting Property Right During Marriage" (dated
August 4, 1964), prepared by Allison and Lundy pursuant to and
based upon action by the committee at the June 13 meeting; and
(3) a report containing critical comment on and expressing
views in opposltion to the two rough drafts of proposed legis-
lation, prepared by Gooding, A copy of Gooding's report con-
stitutes Appendix A to these minutes. ] :

Allison outlined the aims of the two rough drafts, referred
to some of the details thereof and commented on the policy
which they were intended to implement., He expressed the views
that the proposed fee estate in one~fourth of a decedent's real
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property was a more desirable interest for the decedent's
surviving spouse than the present 1life estate in one-half of
such real property, and that there should not be much opposi-
tion to thils proposal., He commented that the nature of the
interest of a spouse to be protected during the marriage by
the declaration proposal justified the characterization
"inchoate marital right," Allison noted that Gooding's
report argued that the device of the recorded declaration to
protect an inchoate right would probably seldom be used and
that its use 1nvolved unusual burdens on the nonowner spouse,
such as obtainling knowledge of the owner spouse's separate
real property, obtalining legal advice and assistance in
connection with preparing and recording the declaration,
securing an accurats description of the property and causing
personal service on the owner spouse., Allison agreed that
the declaration device would probably be used only in unusual
cases, since most conveyances of real property to married
persons were in the form of tenancies by the entirety, and
commented that tenancies in common in such situations were
unusual, He expressed the view that the declaration device
would most likely be used only with respect to property in-
herited by the owner spouse or acqulred by the owner spouse
before the marriage or in cases 1n which the spouses were
separated. He remarked that the proposed form for the
declaration included in the rough draft was an uncomplicated
one that need not necessarily be prepared by an attorney,

and that there would probably be sufficient sources from ,
which a nonowner spouse might learn of the declaration device
in those cases in which the protection afforded thereby was
necessary or desirable. He suggested that in some instances
the owner spouse might urge the use of the declaration device
by the nonowner spouse, Allison expressed the views that the
present inchoate dower and curtesy caused many problems with
respect to real property, as where, for example, spouses had
separated but there was no divorce, or a nonowner spouse had
disappeared and could not be found, and that the advantages
of abolishing the present dower and curtesy and substituting
the more substantial Interest in real property of the owner
spouse at his death, together with the declaration device for
use in the unusual situations in which the nonowner spouse
needs or wants the protection afforded thereby, outweighed
the advantages of the present dower and curtesy.

Gooding summarized the points made' in his report in
opposlition to the two rough drafts. He expressed agreement
with the proposal to change the dower and curtesy interest
from a 1life estate in one-half to a fee estate in one-fourth,
but argued against abolition of the inchoate interest. He
commented that a principal drawback of the proposed declara-
tion device was the requirement of personal service on the
owner spouse; that such service would most likely cause marital
discord, He also pointed out that if the declaration device
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were to become law, every time an owner spouse wished to con-
vey any of his separately owned real property a check on whether
the nonowner spouse had recorded a declaration would have to

be made, or the nonowner spouse would be joined in every such
conveyance as a matter of course.

Allison commented that i1t was his impression that the
trend in recent revisions of probate law in other states was
to abolish dower and curtesy, including the inchoate interest.
Tundy remarked that there appeared to be such a trend, but
that the movement away from dower and curtesy also appeared
To be a slow and somewhat reluctant one, He reported that,
in so far as he had been able to determine, all aspects of
dower and curtesy had been abolished in 13 states (i.e.,
Alaska, Colorado, Connecticut, Georgis, Mississippi, Missouri,
New York, North Dakota, Oklahoma, South Dakota, Tennessee,
Vermont and Wyoming), and most recently in Missouri in 1955
and Alaska in 1963. He pointed out that dower and curtesy had
been abolished expressly by name in some other states, but the
inchoate interest had been retained under some other designa-
tion, and referred to section 238 of the 1963 Iowa Probate
Code as an example of this. He noted that dower and curtesy
had been substantially abolished in England in 1833 by per-
mitting the owner spouse to defeat the inchoate interest by
conveyance or will, and that the last remnants of dower and
curtesy had been eliminated in 1925. England and many of
the Commonwealth countries, Lundy indicated, now had "famlly
maintenance'legislation, which was roughly similar to the
allowances to surviving spouses and minor children in this
country, but more flexible and with aspects of election
against will, He remarked that there was a considerable body
of recent literature on the subject of dower and curtesy and
proposals for substitutions therefor designed to establish
and preserve family rights in decedents' estates. Such pro-
posals, he commented, included treatment by the Model Probate
Code of certain inter vivos gifts by a decedent as in fraud
of marital rights, extenslon of election against will to inter
vivos transfers by a decedent that are included in the dece-
dent's estate for federal estate tax purposes, subjection .of
a portion of all real and personal property owned by a married
person to a statutory trust in favor of the spouse of such
person and several variations of the family maintenance legis-
lation current in England and many of the Commonwealth countries.
Lundy pointed out that those involved in the probate law
revision project currently being prosecuted in Wisconsin had
been exploring aspects of some of these proposals, but thus
far apparently had not agreed on the suitability of any of
them as a substitute for dower and curtesy.,

The committee then discussed in some detail the two
rough drafts and possible alternatives to the proposed declara-
tion device as a means of recognizing and protecting some kind
of inchoate interest in the real property of an owner spouse in
favor of the nonowner spouse during the marriage.
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a, Proposed legislation entitled "Changing Dower and
Curtesy (Rough Draft, &/4/61). All members expressed approval
of the proposal embodied in the rough draft to change the
interest of a decedent's surviving spouse in the real property
owned by the decedent, whether taken in the case of the dece-
dent's intestacy or by election against the decedent's will,
from a life estate in one-half to a fee estate in one-fourth.

Zollinger referred to subsection {3) of ORS 111.020, as
amended by section 1 of the rough draft, and suggested, and
Allison and Frohnmayer agreed, that real property should
descend to the father and mother of an intestate, 1f marriled,
as tenants by the entirety, rather than as tenants in common.
Dickson suggested that the real property descend to them as
Joint tenants with the right of survivorship. Zollinger
pointed out that joint tenancies had been abolished by
statute. [Note: See ORS 93.180.] Dickson responded that
the statute abolishing joint tenancies did not preclude another
statute creating Joint tenancies in certain circumstances.

Lundy raised the general propositlion of whether the
committee, in considering statute sections amended for pur-
poses of changlng dower and curtesy, wished also to consider
aspects of those statute sections not necessarily related to
the dower and curtesy matter, or to reserve such aspects for
consideration in the future. Zollinger expressed the view,
with which the committee apparently agreed, that it would be
appropriate for the committee at this time to consider such
aspects as were recognized as needing revision whether or not
they necessarily related to the dower and curtesy matter.

Zollinger referred to the new provision on walver of the
right of election against will added to ORS 113,060 as sub-
section (2) thereof by section 3 of the rough draft,. and
commented on the difficulty of defermining whether there had
been "a fair consideration under all the circumstances" given
to the person walving the right. Lundy pointed out that the
wording of the waiver provision was based upon the wording
of section 39 of the Model Probate Code. Zollinger suggested,
and Dickson agreed, that the words "after full disclosure of
the nature and extent of the right and if the thing or promise
given to the person waiving the right 1s a fair consideration
under all the circumstances” should be deleted from the
walver provision. Allison pointed out that the waiver provi-
sion would apply to the right of election against will as to
personal property as well as to real property, and expressed
the view that the waiver provision might become a source of
controversy. He commented that the walver provision was not
essential to the central theme of the rough draft (i.e.,
changing dower and curtesy), and suggested, and the committee
agreed, that all of subsection (2) be deleted,
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Lundy. pointed out that in the Comment under section 3 of
the rough draft he had raised some questions with respect to
the statutory provisions relating to election against will;
that 1s, (1) whether the manner of service of an election on
the executor or his attorney should be specified, (2) whether
some provision should be made for election against will on
behalf of an incompetent surviving spouse for whom there was
no guardian of the estate, (3) whether some provision should
be made with respect to the nature of the right to make an
election. (e.g., personal, not transferable and not exercisable
after the death of the surviving spouse), (4) whether some
provision should be made with respect to whether an election
once made was binding and with respect to the effect of failure
to exercise the right to elect and (5) whether some provision
should be made for barring, denying or reducing an election
under such circumstances as where other adequate provision had
been -made for a surviving spouse, or a decedent and surviving
spouse were living apart at the time of the decedent's death,
or a surviving spouse had abandoned a decedent. Frohnmayer
commented that these questions might involve controversial
matters and might require a considerable amount of time to
resolve,. that the committee had adopted the view that changing
dower and curtesy was a matter it wished to present to the
1965 legislature and that if these questions were considered
and an attempt made to resolve them the proposed legislation
relating to dower and curtesy might not be completed in time
for submission to the 1965 legislature, The committee appar-
ently agreed that these questions should not be consldered
at this time. :

Allison pointed out that section 5 of the rough draft
would repeal ﬁl existing statute sections that related wholly
to dower and curtesy, but that ORS 113,090, imposing a l1O-year
statute of limitations on actions or suits by surviving spouses
to recover or reduce to possession dower or curtesy, was not
included in the list of statute sections to be repealed. He
suggested that ORS 113,090 be retained, noting that Lundy had
pointed out in the Comment under section 5 of the rough draft
that this statute section would become obsolete 10 years after
the effective date of the proposed legislation,

Lundy noted that in the Comment under section 5 of the
rough draft he had pointed out that amendments of statute
sections that appeared to relate partially to dower and curtesy
for the purpose of deleting pertinent portions thereof were not
included in the rough draft because of the substantial bulk
they would have added thereto at this time, and that he had
listed in the Comment a number of statute sections that probably
should be amended in the proposed leglislation in its final form.
He reported that he had discovered, since preparation of the
rough draft, a few additional statute sectlions not listed in
the comment that related partially to dower and curtesy and
that probably should be amended (i,e.,, ORS 91,020, 91.030,
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94,330, 94,445 and 105.220).

Zollinger indicated that he had some relatively minor
suggestions with respect to the wording of certain portions
of the rough draft., At Dickson's suggestion, Zollinger
agreed fo send these suggestions to Allison and Lundy,

b. Proposed legislation entitled "Protecting Property -
Right During Marriage™ (Rough Draft, 8/4/64), Jaureguy asked
about the nature of the declaration device embodied in the
rough draft and whether a nonowner spouse would have a pro-
tected inchoate right if a declaration was not recorded.
Allison pointed out that there would be no inchoate right
unless a declaration was recorded, and, in response to a
question by Jaureguy, affirmed that recording a declaration
would have the effect of creating an inchoate right.

Gooding commented, and Jaureguy agreed, that there might
be considerable reluctance on the part of a nonowner spouse
to have a copy of the declaration served personally on the
owner spouse for fear of causing marital discord. Allison
expressed the views that personal service on the owner spouse
was not essential to the creation of the inchoate right by
the recording of the declaration, and that he would not
object to elimination of the personal sérvice, Carson,
Dickson and Zollinger agreed that the personal service should
be eliminated. Frohnmayer remarked that, although personal
service might not be essential to the creation of the inchoate
right, if a nonowner spouse recorded a declaration without
informing the owner spouse and the owner spouse later found
out about the recording, as much marital discord might result
as if there had been personal service at the time of the
recording. Dickson and Jaureguy suggested that the declaration
device might most often be used in those cases in which marital
discord already existed. Carson noted that the requirement of
personal service injected into the procedure the possibly
bothersome matter of determining whether the service was valid.
Tundy pointed out that personal service on the owner spouse
was Tied in with the right of the owner spouse to maintain an
action to challenge the validity and sufficlency of the
declaration withlin 10 years after the recording, Zollinger
commented that if personal service was not required there
would be no occasion for challenging the declaration and no
reason for a statute of limitations on such a challenge; that
the primary basis for challenge would be whether or not there
had been personal service or its validity. ILundy suggested
that there might be other grounds for challenging the recorded
declaration, such as whether the owner spouse in fact owned
The real property in his sole right, whether the alleged
spouses were 1in fact married and whether the property was
accurately described. ' :
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In answer to a question by Butler, Riddlesbarger pointed
out that the rough draft required the declaration to describe
the particular real property to which it was applicable, rather
than the declaration being made applicable generally to property
owned by the ownér spouse in his sole right, Butler commented
that in view of this circumstance it would be possible for one
spouse to acquire property without knowledge on the part of
the other spouse, who would have to check the records of deeds
in order to learn about such property before undertaking to
record a declaration to protect the inchoate right as to such
property, Allison noted that in the early drafting stages
conslderation was glven to making the declaration applicable
to all property owned in sole right by the owner spouse in
the county in which the declaration was recorded, but that -
some members at the last meeting had expressed a preference
for the specifically descrilbed property approach, He com-
mented that he contemplated a frequent use of the declaration
device with respect to the homestead only. Butler asked about
the possible situation . in which one spouse acquired propertiy
and did not record the transaction, and whether in such a
situation there should be a legal presumption that the other
spouse had recorded a declaration applicable to such property.
Frohnmayer commented that the situation of an unrecorded deed
was very rare, and expressed the view that 1t was not necessary
to be concerned about such a situation. Allison suggested
that the declaration should be made applicable to all property
in the. county in which the declaration was recorded. Zollinger
suggested, and Frohnmayer agreed, that the nonowner spouse re~
cording the declaration should be permitted to designate either
all property located in the county or particular described
property so located,

Jaureguy commented that the principal unresolved questions
appeared to be whether there should be a protected inchoate
right in favor of the potential surviving spouse and, if so,
whether the declaration device was the best means of protecting
such an.inchoate right. He remarked that the committee appeared
to be concerned primarily with the situation in which one
spouse did not wish to make suitable provision for the other
spouse who survived him. He suggested that there might be
cases in which a surviving spouse would prefer that all of
the decedent's real property go to the children,

Zollinger questioned the policy of a protected inchoate
right -as to real property in favor of a potential surviving
spouse, and whether there should be any more restriction on -
The inter vivos transfer of real property than on such trans--
fer of personal property. He indicated that he favored no
inchoate right as to real property. He commented that members
had previously expressed a desire for protection afforded by
an inchoate right, particularly with respect to the home in
which the spouses lived and at least if the home was acquired
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during the marriage; that the Alaska approach, requiring the
Jjolinder of both spouses in a conveyance of the family home or
homestead, had been considered but abandoned because experience
in that state had revealed the difficulty in determining what
was the home; and that the committee had then turned to the
declaration device applicable to any real property owned in .
sole right by one spouse. Zollinger expressed his willingness
to accept the declaration device as less drastic than complete
elimination of the Inchoate right, which he nevertheless
preferred.

Dickson expressed the view that there should be some way
whereby a nonowner spouse was protected against the other
spouse disposing of his real property inter vivos so as to
adversely affect provislon for the nonowner spouse at the
owner spouse's death, and that the declaration device appeared
to him to be the: best way to do this; that it appeared to be
a fair and just compromise of the differing views expressed
by the members, He commented that the declaration device
afforded a means of protecting the nonowner spouse in the
extraordinary situations, and that it need only be used in
such situations.

At Dickson's request the members were polled on the
questions of adopting the declaration device and of completely
eliminating an inchoate right. Zollinger indicated that he
was willing to accept either the declaration device or complete
elimination of the inchoate right. Carson expressed agreement
with Zollinger's position. Jaureguy indicated that he was
opposed to the declaration device and, although somewhat un-
certain on the matter of complete elimination of the inchoate
right, was inclined to favor such elimination. Butler ex-
pressed opposition to the declaration device and support for
complete elimination of the inchoate right. Gooding commented
that he was undecided on both matters. Allison indicated
that he favored the declaration device for the practical
reason- that it would make it easier to secure approval by
the legislature of the proposal for abolishment of dower and
curtesy. Frohnmayer expressed agreement with Allison's
position, and commented that, although he was opposed to the
declaration device, the problem of securing legislative
approval had to be considered, that some provision should be
made for protecting the nonowner spouse in the difficult and
unusual situations and that the declaration device might be
adequate for such purpose, Rilddlesbarger indicated that he
opposed the declaration device and that he did not believe
the legislature would approve it. Dickson commented that he
favored the declaration device, but that he also so strongly
favored elimination of inchoate dower and curtesy that he
would be wllling to support such elimination without the.
declaration device,
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¢, Alternatives to declaration device, Riddlesbarger
indicated that he opposed the declaration device, and ex-
pressed the view that a nonowner spouse should not have to
take such affirmative action in order to protect an inchoate
right as to the real property owned by the other spouse. He
suggested that inchoate dower and curtesy be retalned and
that walver thereof be provided for by means of a declaration
filed by the nonowner spouse, Zollinger and Allison dis-
agreed wlth Riddlesbarger's suggestion. Allison commented
that one of the principal practical problems arising out of
the present dower and curtesy occurred where it was difficult
or imposslble to obtain Joinder of a nonowner spouse in a
conveyance of the property, and that Riddlesbarger's suggestion
would not resolve that problem, Rlddlesbarger then suggested
the possiblility of abandoning an inchoate right altogether and
adopting an expanded and more flexible surviving spouse's
allowance device, to.be used when necessary and determined in
an adversary proceeding as 1n the case of a divorce.

Indicating that he also opposed the declaration device,
Frohmmayer commented that probably in most cases both spouses
contributed to and were responsible for the acquisition of
real property during the marriage, and suggested that an
approach mlght be taken whereby if one.spouse owned property
and. the other spouse refused to Jjoin in a conveyance thereof,
the owner spouse could Institute a proceeding to determine
the extent of the interest of the nonowner spouse in the
property, proceed to sell and convey the property and have a
portion of the proceeds of such sale allocated to the non-
owner spouse based upon the defermined interest of the non-
owner spouse. Zollinger remarked that Frohnmayer's suggestlon
appeared to involve an aspect of the community property
concept,

Zollinger suggested that the application of the declara-
tion device might be limited to the real property constituting
the homestead. Frohnmayer expressed disapproval of requiring
a nonowner spouse to record such a declaration, and suggested
that the Joinder of a nonowner spouse be reguired in a con-
veyance of the homestead and that to secure compliance with
such requirement the owner spouse state in a conveyance with-
ocut the Joinder of the nonowner spouse that the property con-
veyed was not the homestead. Zollinger suggested that an
owner spouse should make such a statement in hilis acknowledgment
of the conveyance or in the form of an oath before a notary.
In answer to a question by Riddlesbarger, Frohnmayer indicated
that the homestead might be that as presently defined by
statute., Rilddlesbarger and Zollinger remarked that they did
not favor the present statutory definition of a homestead,
Zollinger suggested that the owner spouse's statement be
that the property conveyed was not the place of residence of
both spouses or either of them, Frohnmayer commented that
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viclation of the owner spouse's stdtement under oath would
bring into play both. criminal. and e¢ivil sanctions,

Zollinger commented that the probable practical effect of
requiring such a statement by the owner spouse would be that -
a grantee would insist upon joinder of both spouses in the
conveyance in all cases where it was at all ewvident that one
or both spouses resided on the property.

Riddlesbarger suggested, and Dickson agreed, that members
should make an effort to obtain the reaction of attorneys and
others of their acquaintance to the declaration device and the
owner spouse's statement device and report such reaction at
the next meeting. Dickson suggested that this matter be publi-
cized in the Oregon State Bar Bulletin for the purpose of
soliciting the views of members of the Bar to be received
before the next meeting. Lundy pointed out that the deadline
for submission of material to be published in the August issue
of the Bar Bulletln had already passed.

Dickson‘suggested, and the committee agreed, that the
matter of the declaration device, the owner spouse's statement
device and other possible devices for protecting an inchoate
right should be conslidered again at the next meeting. Allison
indicated that he and ILundy would endeavor to prepare, in time
for consideration at the next meeting, a rough draft of pro-
posed legislation embodying the concept of an owner spouse's
statement to protect the right of the other spouse in the
home of either or both spouses, and perhaps a revised rough
draft embodying the declaration device, with personal service
of the declaration on the owner spouse eliminated and appli-
cation of the declaration extended to all property in the
county in which the declaration was recorded.

"4, Guardianship and Conservatorship. The committee
continued 1ts consideration, begun at the last meeting, of the
amendment of ORS 126,336 (relating to accounting by guardians)
by section 2 of the rough draft of proposed legislation on
guardianship and conservatorship (dated July 18, 1964).

a. Intermediate accounts, Lundy pointed out that at
the last meeting the committee had arrived at some tentative
conclusions concerning the content of subsection (4) of ORS
126.336 (relating to the dispcsition of accounts other than
final accounts of a guardian of the estate), and that he had
been requested to prepare a revised draft of subsection (4)
embodying, ln so far as possible, the revisions apparently
agreed upon by the committee, He distributed to the members
copies of such a revised draft he had prepared, [Note: This
revised draft is reproduced as Appendix B to these minutes.]
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. Frohnmayer indicated that he had read that portion of
the minutes of the last meeting pertaining to the disposition
of Intermediate accounts, and expressed the view that coples
of. the accounts need not be furnished by the guardlan to as
many persons as contemplated by the revised draft of subsection
(4), He remarked that interested persons could obtain copies
of the accounts from the clerk of the probate court with whom
they were filed.

- Lundy referred to the present wording of subsection (4)
(i.e., "The guardlan of the estate shall give a copy of each
account to the person:or institution having the care, custody
_or control of the ward"), and noted that it was somewhat
similar to that relating to service of citation in a proceed-
ing for the appointment of a guardian, [Note: See ORS 126,131.]
He also referred to the proposed code of probate procedure pre-
pared by the 1942 Bar Committee on Probate Law and Procedure,
and pointed out that section 206 of that proposed code provided
for a hearing on the annual account of a guardian, with notice
thereof to the ward's spouse, next of kin and creditors.

.Riddleébarger moved, seconded by Zollinger; that thé‘ré-
vised draft of subsection (4) be approved. Motion carried,
with Frohnmayer voting-np.

- Frohnmayer expressed the view that in most cases it was.
almost as much of a burden on a guardian to furnish notices .
of the filing-of an account as copies of the account itself,
and questioned the desirability of the provisions of the
revised draft of subsection {4) relating to such notices.
Riddlesbarger suggested that coples of the account should be
sent to everyone entitled to receive notices if the account
was not too voluminous. Zollinger suggested, and the com-
mittee apparently agreed, that, in terms of compllance with
the notice requirements of the revised draft, sending a copy
of the account should be considered the equivalent of sending
a notice, ,

Allison indicated that in his opinion the provisions of
the revised draft relating to notices should be deleted., He.
suggested: that paragraph (a) (A) of the revised draft be
revised by deleting the words "or a notice to the superin-
tendent of the institution who has not so presented such a
request,” and that paragraph (a) (D) be revised by providing
that if the ward was a minor or an incompetent, a copy of the
account would be furnished to the ward's spouse who was not
under legal disability "and to any other member of the ward's
family or relative who has requested a copy of the account."
Zollinger asked whether "member of the ward's family or rela-
tive" should be defined. Lundy suggested, and Allison agreed,
that "any child, parent, brother or sister of the ward" be
substituted for "any other member of the ward's family or
relative,"
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Frohnmayer commented that the negative phrasing of para-
graph (a) (C) of the revised draft was somewhat confusing and
suggested that the paragraph might be phrased affirmatively;
that is, "if the ward is a minor 14 years of age or older¥* * *,"
Zollinger suggested, and the committee apparently agreed that
paragraph (a) (C) should be revised to read: "If the ward is
a minor 14 years of age or older or a spendthrift, a copy of
the account to the ward,

Allison moved, seconded by Frohnmayer, that Lundy be
requested to. prepare and submit to the committee at the next
meeting a draft of subsection (4) based upon Allison's sugges-
tions for revision of the present revised draft by eliminatihg
the notlce provisions thereof, so that the committee might
have an alternative to the present revised draft to consider
at that time., Motion carried unanimously.

At Riddlesbarger's request the members were polled on
the question of whether the notice provisions of the revised
draft of subsection (4) should be eliminated., It appeared
that all members were favorably disposed toward elimination of
the notice provisions.,

Zollinger asked whether the proposed legislation should
provide for the making of some kind of record of requests for
copies of an account recelved by a guardian and some kind of
record of compliance by the guardian with such requests.
Allison commented that procedures to document compliance by
a guardian in many other instances in which the guardian had
duties had not been established by specific statutory pro--
visions, and expressed the view that such procedures were not
necessary with respect to the requirement that a guardian make
a particular distribution of copies of his intermediate
accounts. Riddlesbarger indicated that he saw no reason to
require an affldavit of compliance of a guardian with respect
to distrlbution of coples of intermediate accounts since
settlement of such accounts was not binding on persons en-
titled to receive such copies, but that he might favor some
such requirement with respect to final accounts if final
accounts were binding. :

Lundy asked whether the requirement of the revised draft
of subsection (4} that a guardian distribute copies of an
account to the persons entitled thereto hefore filing the
account In the guardianship proceeding should be retained,
noting that this requirement tied in with the affidavit of
compliance requirement in paragraph (c¢) of the revised draft.
Frohnmayer suggested that requests for coples of accounts
should be filed with both the guardian and the court, so that
the court would have a basis for verifying that the guardian
had complied with such requests., Dickson expressed the view,
with which Zollinger and Riddlesbarger agreed, that requests
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for copies of an account which a guardian was required to
distribute should be received by the guardian before he filed
the account in the guardianship proceeding, and that the
guardian should file an affidavit of compliance with such
requests at the same time that he filed the account.

Dickson remarked that if a guardlan recelved a request
for a copy of an account after the account was filed in the
guardianship proceeding, the furnishing of such a copy would
involve an additional expense -somerone would have to bear.
Riddlesbarger commented that perhaps the guardianship estate
should bear the expense of furnishing copies of accounts re-
guested after the accounts were filed. Zollinger and Butler
expressed the view that a person requesting a copy of an
account. after the filing of the account, rather than the
guardianshlp estate, should bear the expense of furnishing:
such copy. Lundy pointed out that the revised draft did not
Specifically prohibit a guardian from sending a copy of an
account to a person who requested it after the account was
flled, if the guardlan wished to do so, but also that there
was no specific authorization for a guardian to do so and no
speciflic provision as to who would bear the expense of fur-
nishing such a copy.

b. Final accounts. Noting that at the last meeting he
had agreed to undertake some research on the effect of settle-
ment of a guardian's final account and discharge of the guardian,
the 1iability of the guardian thereafter and related matters,
Riddlesbarger pointed out that ORS 126,540 threw some light on
these matters by providing that upon settlement of a guardian's
final account the court would discharge him and exonerate the
suretles on his bond, but that thils discharge and exoneration
did "not relieve the guardlan or the sureties on his bond from
liablility for previous acts or omissions of the guardian,"
Riddlesbarger commented that he concluded from this that the
responsibility of a guardian was not terminated by settlement
of his final account, and that therefore the settlement of-
fhe final account need not be in the nature of an adversary
proceeding requiring personal service on interested persons.
Zollinger expressed the view that settlement of the final
account should terminate the responsibility of a guardilan
with respect to matters disclosed in the final account, al-
though perhaps not as to fraudulent misconduct on the part
of the guardian or matters not disclosed in the final account.

Riddlesbarger referred to the statutery provision relating
to the consequences of settlement of the final account of an
executor or administrator [Note: See ORS 117.630], and indi-
cated that under thlS provision the court decree settling the
final account was 'primary evidence of the correctness of the
account as thereby allowed and settled" in "any other action,
suit or proceedlng between the parties interested and their
representatlves. He remarked that Zollinger appeared to
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favor a similar approach with respect to the effect of settle-
ment of the final account of a guardian. Jaureguy indicated
his willingness to accept Zollinger's approach with respect

to the finallity of the final account of a guardian if the ocne-
year statute of limitations were applicable in all cases of
such a final account [Note: See ORS 18.160]. Frohnmayer
expressed doubt that ORS 18,160 applied to the settlement of
the final account of an executor, admlnistrator or guardian,
and commented that if it did so apply, 1t perhaps should not
do so.

Riddlesbarger noted that section 682 of the 1963 Iowa
Probate Code provided for discharge of a guardian of the
estate and exoneration of the surety on his bond upon settle-
ment of his final account, and that section 479 of that Code
provided that the court order approving the final account of
the personal representative of a decedent constituted waiver
of any omission from the final account of any of the specific
recitals required to be made therein by section 477. Lundy
pointed out that section 233 of the Model Probate Code pro-
vided for notice of hearing of every accounting to the same
persons and in the same manner as required for notice of
petition for the appointment of a guardian, and further pro-
vided that settlement of any account, subject to appeal and
the power of the court to vacate; was binding on all persons
except the ward or, if he died before settlement, his personal
representative, who might question any item of the settlement
within two years after the date of discharge of the guardian,
but not thereafter.

After further discussion, the committee agreed to post-
pone until the next meeting further consideration of the
matters of a guardian's final account, its finality, the
persons who should receive copies thereof and the manner of
furnishing copies thereof to such persons.

5. Next Meeting of Advisory Committee, The next meeting
of the advisory committee was scheduled for Friday, September 11,
at 7 p.m., and continuing Saturday, September 12, at 9 a.m., in
Dickson's courtroom, 244 Multnomah County Courthouse, Portland.

Lundy asked whether the committee wished to consider the
legislation relating to a guardian's access to the ward's safe
deposit box proposed by the Bar Committee on Probate Law and
Procedure [Note: See Minutes, Probate Advisory Committee
Meeting, 7/18/64, page 3], with a view to including it in the
advisory committee's proposed legislation on guardianship and
conservatorship. The committee agreed that consideration of
this and other Bar committee proposals should be postponed until
after the Bar had acted thereon at 1ts annual meeting in
October,

The meeting was adjuourned at 1:15 p.m.
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REPORT
August 11, 1964

To: Members of the Advisory Committee
on Prcobate Law Revision

From: R. Thomas Gooding

SubJect: Opposition to proposed legislation changing dower
and curtesy, and proposed legislation protecting
propertﬁ right during marriage, submitted
August 4, 1964

The proponents desire to change the choate right (dower
and curtesy) to a fixed one-quarter interest in the nonowner
survivor, provide for the antenuptial and postnuptial walver
and release of the survivor's right of electlion to the choate
interest, propose to abolish all forms of dower and curtesy,
and would establish an "inchoate marital right" by the fil-
ing of a declaration. '

Dower and curtesy have received glowing, esteemed and
vigilant support from the earliest of times, The books indi-
cate that procedural and administrative éfhanges have been
effected but the basic substantive rights and concepts have
remained, Of course, age alone is hot sufficient to Justify
any concept, but the primary objectlon to the proposed legis-
lation lies In its attempt to abolish the little protection
now existing in favor of the nonowner spouse,

A change 1s unnecessary.

The owner spouse has no affirmative duty to create an
estate to which these rights will presently attach. Personal
property is exempt and conveyancing will defeat a nonowner
spouse, The committee 1s of the opinion that our greatest
wealth presently resides in personal property.

Real property may be exempted through corporate owner-
ship. Land ownership is increasingly assuming a corporate
form, The rights do not attach to partnership real property.

The rights may be prevented by an antenuptial contract,
not an uncommon agreement between older people,

Most real property is held by the entireties., Moreover,
almost all spouses' testamentary schemes, without exception,
will all to the survilvor or make suitable trust provisions
for the survivor. In these instances, the rights are of no
consequence, ‘ '
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Some of the committee favor abolition of dower and cur-
tesy as useless impediments against conveyancing. In view of.
the fact that we are dealing with a limited, unusual situa-
tion, and a matter which, at its inception, may be avoided by
a corporate ownershlp, an increasing trend, this argument
appears to be somewhat exaggerated. At least, this argument
cannot preponderate over the reasons and the purposes of
dower and curtesy, the protection of the nonowner spouse,.

The nonowner spouse should not be put to seek the charity of
the State or those who have received the frults of the dece-
dent's conveyancing shortly before death. The change is
wholly unnecessary and it 1s rather unwise,

The choate interest of one-fourth.

This choate right of one-quarter is wholly ineffective
if 1t is not preceded by the inchoate right, as it can be pre-
cluded by conveyancing. As mentioned later, the proposed
declaration is regarded as unsatisfactory. :

However, aside from the proposed abolition of the in-
choate rights, the proposal to fix the interest at one-quarter
in fee is more certain and manageable than the present life
estate,

'There has been some suggestion against a flxed interest
and 1n favor of leaving the quantity in an uncertain amount to
be ascertained by the court as in divorce cases and according
to the. survivor's needs, contribution, age, length of marrlage
and possibly other provisions made by the decedent for the
survivor's benefit, This suggestion could be drafted by .
granting an alternate election with notice to interested
people and a court determination, It 1s commendable in that
a court could provide a more realistic quantity. However, it
would serve to increase costs, expenses, and might tend to
increase interfamily litigation. No favorable recommendation
1s given to this alternative,

Declaration of'"inchoate marital right."

In discussing the "inchoate marital right,  the pro-
ponents on page 4 of the rough draft state that "the protec-
tion afforded thereby resembles somewhat that afforded by
inchoate dower and curtesy," At first glance, this procedure
appears to completely reinstate the inchoate rights. This is
logically inconsistent with the proponent's above abolition
of the inchoate rights, If the arguments against the inchoate
rights, ease of conveyancing and financlng, are valid, then
why should we create any loophole which reinstates these
rights? Ovr is the proposed reinstatement of the inchoate
rights a recognition of the good reasons for retaining these
rights as they presently exist? .
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A wholesale use of this procedure would nullify the
attempte to abolish dower and curtesy as they presently
exlst, It is doubtful whether these declarations would be
widely used, but this is a matter of pure speculation.

It is surmised that a declaration would be seldom used,
Witness the lack of the use of the homestead declaration.
. 1ts procedure involves the nonowner spouse obtalning knowl-
edge of the owner's separate property, obtaining a lawyer,
securing the correct description of all or the chosen parcel
of separate property, the signing of the declaration and the
onerous personal service of the declaration on the owner
spouse, In this sltuation, it is suggested that personal
sérvice can only be safely obtained by the use of the
sheriff's services,

Because of the unusual burdens placed upon the nonowner
spouse, 1t 1s questionable whether the declaration would re-
ceive much use, If the reasons for the "inchoate marital
right" are valid, the right should not be so encumbered with
these burdens. Moreover, the exercise of this right would
not be conducive to domestic harmony.

Thus, this procedure would seldom be used. In practical
effect, 1t would not be a reinstatement of the present dower
and curtesy and appears to be a useless act. It is not
recommended,
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REPORT
August 22, 1964

To: Members of the Advisory Committee
on Probate Law Revision

From: Robert W, Lundy
Chief Deputy lLegislative Counsel

Subject: Disposition of intermediate accounts of guardian
of estate

At the last meeting of the Advisory Committee, I was
requested to prepare a revised draft of subsection (4) of
ORS 126.336, embodying, in so far as possible, the revisions
apparently agreed upon by the commlttee at that meeting,
See Minutes, Probate Advisory Committee Meeting, T7/18/64,
pagel’t, Following is such a revised draft of subsection (4),
which relates to the disposition of accounts other than final
accounts of a guardian of the estate.

126.336, * * *

* ¥ ¥

(4) {a} [The] Before filing any account other than his

final account, a guardian of the estate shall [give a copy of

each account to the person or institution having the care,

custody or control of the ward,] cause to be mailed or

delivered:

(A) If the ward has been committed or admitted to, and

not _discharged from, a state institution listed in ORS 426,010,

427.010 or 428.420, a copy of the account to the Secretary of

the Oregon State Board of Cbntrol, and a copy of the account

to the superintendent of the institution who has presented a

request for a copy to the guardian before the filing of the

aceount or a notice to the superintendent of the institution

who has not so presented such a reqyeét.
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(B) If there is a guardian of the person for the ward

other than the guardian of the estate, a copy of the account

to the guardian of the person,

{C) TIf the ward is not a minor under 1l years of age or

an incompetent, a copy of the account to the ward,

(D). If the ward 1s a minor or an incompetent, a copy of

the account to the ward's spouse who is not under legal dis-

ability; or, if .there is no such spouse, a copy of the account

to each of the ward's -children who is not under legal disability

and has présented'a request for a copy to the guardian before

tﬁe fiiing'of the acéount and a notice to each of the ward's

children who is not under legal disability and has not so

presented such a reguest; or, if there are no such spouse and

no such children, a copy of the account to each of the ward's

parents who is not under legal disability; or, if there are

no such spouse, no such children and No such parents, a copy

of the account or a notice to each of the ward's brothers and

sisters who is not under legal disability and has presented

a reguest for a ecopy or a notice to the guardian before the

filing of the account.

- (b) The notice referred to in paragraph (a) of this

subsection (4) shall include the following information:

(&) The names, residence and postoffice addresses of

" the ward and the guardian of the estate.

ﬂjB) The reason for the filing of the aécount, as pro-

vided in Subsection (1) of this section,
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(C) The place and date of the filing of the account.

(D) A statement that the recipient of the notice may

obtain a'cqpy of the account filed or of any account filed

theféafter‘by the guardian by presenting a request therefor

to the gﬁardian.

(e¢) The guardian of the estate shall file with each

account other than his final account his affidavit or other

proof satisfactory to the court that copies of the account or

notices have been mailed or delivered as provided'iﬂ para-

graph (a) of this subsection (%), showing the names of the

pérsons fo whom, and the addresses to or at which, the copiles

or notices were mailed or delivered. If the guardian, by the

exerclse of reasconable diligence, is unable to determine the

name and address of any person to whom a copy of the account

cr a notice is to be mailed or delivered as provided in

paragraph (a) of this subsectlon (X4), the affidavit or other

proof shall so state, and, with respect to such person, this

is a sufficient compliance with paragraph {a) of this sub-

section (4),

(d; The guardian of the estate shall cause to be mailed

or delivered a copy of any account other than his final

account to any person who presents a request therefor to the

guardian after the filing of the account and to whom a notice

was mailed or delivered as provided in paragraph (a) of this

subsection (4).
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Comment: The revislon of subsection (4#) of ORS 126.336 by the

above draft is based upon Minutes, Probate Advisory
Committee Meeting, 7/18/64, pages 8 to.12; and section 2, .
Guardianship and Conservatorship Bill, Rough Draft, 7/18/64,
pages 4 and 5. See also Minutes, Probate Advisory Committee
Meeting, 6/13/64, pages 11 to 12, and Appendix C; Minutes,
Probate Advisory Committee Meeting, 5/16/64, pages 10 and 11,
and Appendix B, page 8.



ADVISORY COMMITTEE
Probate Law Revision

Sixth Meeting

Dates) 7 p.m., Friday, September 11, 1964
and : and
Times) 9 a.m., Saturday, September 12, 1964
Place: Judge Dickson's courtroom
244 Mulitnomah County Courthouse
Portland

Suggested Agenda

Approval of minutes of August 22 meeting of advisory committee,
Report on miscellaneous matters (Lundy)
Dower and curtesy.

Consideration, among other matters, of (1) changes in
and additions to proposed legislation entitled 'Changing
Dower and Curtesy' {Rough Draft, 8/4/64), (2) revision of
proposed legislation on protecting property right during
marriage by recorded declaration, (3) proposed legislation
on statement by grantor in deed of real property not joined
in by grantor's spouse that property not place of residence
of grantor or spouse, and (4) reports by members on reaction
by attorneys and other acquaintances on proposgal to abolish
inchcate dower and curtesy and on possible substitutes there-
for (ineluding recorded declaration device and grantor's
deed statement device),

Guardianship and conservatorship.

Consideration, among other matters, of proposed legis-
lation (Rough Draft, 7/18/64), starting with section 2 thereof
(accounts of guardian of estate)}, Pending matters on section
2 are: Revised rough draft of subsection (4) (intermediate
accounts), revision of subsection (5) (final accounts), and
elfect of settlement of final accounts and discharge of
guardian.,

Note: The secretary will not be available to take minutes at

t

that part of the meeting scheduled for Friday evening,
September 11. Therefore, it is suggested that the pro-
ceedings of that part of the meeting be limited, in so

far as possible, to preliminary discussion of matters

under suggested agenda items 3 and 4, and that other
matters and decision making be postponed until that part

of the meeting scheduled for Saturday morning, September 12.



ADVISORY COMMITTEE
Probate Law Revlsion

Sixth Meetilng, September 12, 1964
Minutes

The sixth meeting of the advisory committee was convened
at 9:05 a.m,, Saturday, September 12, 1964, in Chairman
Dickson's courtroom, ol Multnomah County Courthouse, Portland,
All members, except Frohnmayer, were present. Also present
was Robert W, Lundy, Chief Deputy legislative Counsel,

Dickson reported that a quorum had not been present at
that part of the sixth meeting scheduled for Friday evening,
September 11, and that that part of the meeting had been
adjourned soon after convening, with no substantial discussion
of the matters scheduled for consideration,

Lundy distributed to the members present a second loose-
leaf notebook (brown) in which materials received by members
might be filed, and suggested that certain materials filed in
the blue notebook previously supplied to each member be trans-
ferred to the brown notebook,

1, Minutes of Last Meeting., Goodlng moved, seconded by
Butler, that reading of the minutes of the last meeting
(August 22, 1964) be dispensed with and that they be approved
as submitted, Motion carried,

2, Report on Publicity and Miscellaneous Matters, Lundy
reported that news releases on the last meeting had not been
prepared, since the last meeting had been held after the
deadline for submission of material to be published in the
August i1ssue of the Oregon State Bar Bulletin, He commented
that the news releases on this meetlng would include a refer-
ence to the last meeting., He indicated that the news release
on the July 18 meeting had been published in the August issue
of the Bar Bulletin,

Lundy distributed to the members present two new comments
and suggestions on problem areas in Oregon's probate and
related law reproduced for insertion in the "Comments & Suggestions
Received" section of their notebooks, He noted that one of
these (i.e., a letter from Raymond J. Salisbury, attorney,
Grants Passj and a recent letter from William F, Schulte,
attorney, Portland (not yet reproduced for insertion in the
"Comments & Suggestions Received" section of the notebooks),
concerned matters involved in the handling of small estates
of decedents, and that he had sent a copy of each to Denny Z,
Zlkes, who was engaged in research for the committee in the
area of summary proceedings for administration of small
estates, He indicated that he had also sent Zikes a paper
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entitled "A Proposal for a Simplified Probate Procedure,”
written by Thompson Snyder, attorney, Corvallis. [Note:
See Minutes, Probate Advisory Committee Meeting, 8/22/64,
pages 1 and 2, ]

Lundy reported that the National Conference of Commis-
sioners on Uniform State lLaws, at its annual conference in
August, had approved a final draft of a Model Special Power
of Attorney for Small Property Interests Act, [Note:
Tentative drafts of this Model Act are filed in the committee
notebook after the divider tabbed "Model Special Power of
Attorney Act."] He noted that Frohnmayer had indicated
interest 1n this Model Act, and that copiles of the approved
final draft would be obtalned for members.

Dickson suggested that the legislation proposed by the
Bar Committee on Probate Law and Procedure, to the extent
approved by the Bar at its annual meeting in October, be
scheduled for consideration by the advisory committee at a
meeting to be held in November 1964, [Note: See Minutes,
Probate Advisory Committee Meeting, 7/18/64, pages 2 to 4.]
Carson moved, seconded by Butler, that the committee adopt
Dickson's suggestion, Motion carried. Lundy indicated
that he would be unable to attend a meeting held in November,

3, Dower and Curtesy. The committee considered in
detail (1) the rough draft of proposed legislation entitled
"Changing Dower and Curtesy" (dated August 4, 1964), prepared
by Allison and Lundy and distributed to members before the
last meeting, and (2) a rough draft of proposed legislation
entitled "Protecting Property Right During Marriage" (embodied
in a report dated September 11, 1964), prepared by Allison and
Lundy and distributed to members before the present meeting.

a. Proposed legislation entitled ''Changing Dower and
Curtesy” (Rough Draft, &/4/64]).

(1) Section 1, Allison referred to subsection (1) of
ORS 111,020, as amended by section 1 of the rough draft en-
titled "Changing Dower and Curtesy" {dated August Af 1964),
and noted that Zollinger had suggested deletion of "other" in
the tenth line of subsection (1}, deletion of "and" in the
eleventh line and substitution of "and" for "or" in the
thirteenth line. Allison expressed agreement with Zollinger's
suggestions, but indicated his preference for deletion of "or"
in the thirteenth line of subsection (1) over substitution of
"and" therefor. Butler suggested deletlon of the semlsolon
and "and" in the eleventh line of subsection (1), insertion
of a perlod, making the balance of the sentence a separate
sentence and substlitution of a semicolon for the comma in the
thirteenth line, After further discussion, Gooding moved,
seconded by Butler, that"other" in the tenth line of subsec~
tion (1) be deleted, that "; and 1f" in the eleventh line be
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deleted and ". If" be inserted in lieu thereof, and that
" or" in the thirteenth line be deleted and a semicolon in-

serted in 1lieu thereof. Motion carried,

At Jaureguy's suggestion, the committee discussed briefly
the policy of that part of subsection (1) of ORS 111,020, as
amended by section 1 of the rough draft, providing for descent
of real property per capita to lineal descendants in the same
degree of kindred to the intestate and per stirpes to lineal
descendants not in the same degree of kindred, The committee
agreed that no change in that policy should be proposed; at
least at this time,

Allison moved, seconded by Butler, that subsection (2)
of ORS 111,020, as amended by section 1 of the rough draft,
be approved, Motion carriled,

Allison referred to subsection (3) of ORS 111,020, as
amended by section 1 of the rough draft, and noted that at
the last meeting Zollinger had suggested that real property
should descend to the father and mother of an intestate, if
married to each other, as tenants by the entirety, rather
than as tenants in common, [Note: See Minutes, Probate
Advisory Committee Meeting, 8/22/64, page 5.] In answer to
a question by Lundy, Zollinger commented that "tenants by
the entirety" appeared to be the proper Jserminology to use,
and that he did not intend a father and mother to take as
tenants by the entirety if they were not marriea to each
other or to create a right of survivorship in that circumstance.
Allison suggested that the first sentence of subsection (3)
be amended to read: "If the intestate leaves no lineal de-
scendants or surviving spouse, such real property shall descend
to the father and mother of the intestate as tenants by the
entirety if then married to each other," Iundy suggested the
need of some provision to cover the circumstance of a father
and mother not married, Carson suggested a provision that a
father and mother not married take as tenants 1in common,
Allison suggested that the real property descend to the father
and mother of the intestate "to take as tenants by the entlret
if then married to each other; otherwise as tenants in common,
Gooding and Butler gquestioned the necessity of "to take,"
Zollinger commented that if a verb was necessary, it should
be "hold" instead of "take," Gooding suggested that subsectlon
(3) might be shortened by elimination of the last two sentences
and incorporation of the intent thereof in the first sentence
by reference to the father and mother of the intestate "or
the survivor thereof," Zollinger indicated that, for purposes
of clarity, he favored the separate sentences applicable fo
the circumstances of only a mother and only a father, Allison
moved, seconded by Butler, that the wording of the first
sentence of subsection (3) be that the real property 'descend
to the father and mother of the intestate as tenants by the
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entirety if then married to each other; otherwise as tenants
in common,” Motion carried.

Carson suggested that the singular rather than the plural
form of "descsndant" be used in subsection (3) of ORS 111,020,
as amended by section 1 of the rough draft. Lundy noted that
the plural form also was used in other subsections, and asked
whether the committee wished to change all plural forms used
after "no", including "children" in subsection (6) to the
singular, Allison movedf seconded by Zollinger, that the
plural forms used after "'mo" in subsections (2) to (7) be
changed to the singular. Motion carried,

Allison referred to subsection (5) of ORS 111,020, as
amended by section 1 of the rough draft, and noted that Zollinger
had suggested deletion of "shall be preferred” in the seventh
line of subsection (5) and insertion of "such real property
shall descend to" before "those" in the sixth line, Butler
moved, seconded by Carson, that the changes suggested by
Zollinger be made, Motion carried,

The committee discussed the policy of subsection (6) of

ORS 111.020, as amended by section 1 of the rough draft., Butler
noted that subsection (6) applied only to real property which
descended to a child from an ancestor, and asked whether it
should apply also to real property which descended to a child
from a brother or sister. In answer to a question by Riddles-
barger, Butler commented that "person" or "relative" might be
substituted for "ancestor.," Zollinger indicated that he did
not favor broadening the application of subsection (6) to

real property other than that which descended from an ancestor,
Dickson questioned whether real property descending under sub-
section ?6) was subject to c¢laims of creditors of the child.
Allison commented that he construed subsection (6) as pre-
scribing descent not from the child but from the ancestor, and
that under this theory the creditors of the child would have
no claim against the real property. Butler, Carson and
Zollinger expressed the view that real property descending
under subsection (6) was subject to claims of creditors of the
¢hild, pointing out that all subsections of ORS 111,020 were
prefaced by a statement that descent was subject to debts of
the intestate and that subsection (6) merely provided, in a
particular circumstance, a different line of descent than
grovided in the preceding subsections, Carson suggested that
whom" be substituted for "which" in the fourth line of sub-
section (6) and that "though" be substituted for "if" in the
fifth line., Zollinger moved, seconded by Carson, that the
changes suggested by Carson be made, Motion carried. The
committee apparently agreed that no other changes should be
made in subsection (6), at least at this time,

Zollinger moved, seconded by Riddlesbarger, that subsec-
tion (7) of ORS 111,020, as amended by section 1 of the rough
draft, be approved, Motion carried.
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(2) Section 2, Allison referred to ORS 113,050, as
amended by section 2 of the rough draft, and briefly explained
the changes proposed by the amendment, including deletion of
"domiciled in this state at the time of death" in the second
line of subsection (1). Dickson referred to that part of sub-
section (1) of ORS 113,050, as amended by section 2 of the
rough draft; providing that the interest taken under the
election against will was in addition to, and not 1In lieu of,
homestead, and suggested that the interest be taken 1ln additlon
to "any other statutory right,” thus including such things as
the rights of the surviving spouse and minor children to
exempt property and support, as well as the right of home-
stead, The committee agreed with Dickson's suggestion,

Butler questioned the combinatlon of election against
will as to both real and personal property in subsection (1)
of ORS 113,050, as amended by sectlon 2 of the rough draft,
pointing out that title to real property passed immediately
upon the death of a decedent, while title to personal property
did not pass until distribution after administration of the
estate of a decedent, and suggesting separate provisions for
election against will as to real and personal property.
Zollinger expressed agreement with Butler's suggestion, and
commented that perhaps there should be a right to elect as to
either or both real and personal property, Allison and Butler
expressed the view, and the committee agreed, that there
should be no right to elect separately as to real and personal
property; that there should be one election applicable to both
real and personal property, although election as to real and
personal property should be stated separately for other
reasons,

Zollinger suggested that "domiciled in this state at the
time of death" be retained as applicable to election as to
personal property under subsection (1) of ORS 113,050, as
amended by section 2 of the rough draft. Carson proposed
that the election be whether to take under the will of a
decedent "or to have and take by descent as to real property
and, if the decedent was domiciled in this state at the time
of death, upon distribution as to personal property." Allison
expressed agreement with Carson's proposal, The committee
discussed briefly the conflict of laws problems under the
election against will provisions of subsection (1),

Iundy asked whether the committee was wllling to adopt
in principle the changes in subsection (1) of ORS 113,050, as
amended by section 2 of the rough draft, it had apparently
agreed upon, and to allow him to work out the speclfic word-
ing thereof. Carson moved, seconded by Zollinger, that the
committee adopt in principle the propositions that subsection
(1) should provide for one election applicable to both real
and personal property, but stated separately; for retention
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of "domiciled in this state at the time of death" applicable to
election as to personal property; and for the interest taken
against wlll to be in addition to "any other statutory right,"
leaving to Lundy the task of working out the specific wording
thereof, Motion carried.

(3) Section 3. Lundy referred to ORS 113,060, as amended
by section 3 of the rough draft, and pointed out that subsection
(2) thereof Sa new provision on walver of the right of election
against will) was discussed at the last meeting and that the
committee had agreed at that time that subsection (2) should be
deleted, [Note: See Minutes, Probate Advisory Committee
Meeting, 8/22/64, page 5.1 He commented that the other changes
in ORS 113.060 proposed by the amendment were minor improve-
ments in wording, which were probably not essential to the
primary purpose of the rough draft. 40llinger moved, seconded
by Allison, that section 3 be removed from the rough draft,
Motion carried.

Riddlesbarger left the meeting at this point (11:10 a.m. ).

(4) Section 4., Allison referred to and explained section 4
of the rough draft, which expressly abolished dower and curtesy and
expressly saved dower and curtesy interests that had become vested.
Lundy explained that the vested interest might be either an un-
assigned right (i.e., dower or curtesy consummate) or an assigned
right (i.e., admeasured; an estate). 1In response to a question by
Carson, Allison indicated that the effect of section % would be to
abolish any inchoate right of dower or curtesy on the effective
date of the proposed legislation. Jaureguy suggested, and
Allison agreed, that the vested interests saved by section 4
be those vested "by reason of the death of the spouse." Lundy
pointed out that the estate of dower or curtesy dild not vest
by reason of the death of the spouse, but rather by reason of
subsequent assignment or admeasurement proceedings. Butler
suggested that the vested interests saved be those "which
became vested upon or subsequent to the death of the spouse
and before the effective date of this Act," Zollinger proposed
that the order of the two sentences of sectlon U4 be reversed;
that the section should read: "Rights to and estates of dower
or curtesy in the surviving spouse of a deceased owner of real
property in existence on the effective date of this Aet are
preserved and shall be governed by the law in effect immediately
before the effective date of this Act. Dower and curtesy, in-
¢cluding inchoate dower and curtesy, are otherwise abolished,"
Alllson expressed the view that the abolishment provision
should come before the savine provision. Zollinger commented
that 1f the abolishment provision came first it should at
least be prefaced by "except as provided in this section,"

He also remarked, and Carson angd Jaureguy agreed, that it
appeared to be a clearer statement of the intent %o specify
that the interests being preserved were those in real property
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of a person who died prior to the effective date of the pro-
posed legislation. Zollinger moved, seconded by Carson, that
section 4 should read: "Dower and curtesy, including inchoate
dower and curtesy, are abolished, except that any right to or
estate of dower or curtesy in the spouse of any person who
died before the effective date of this Act shall be governed
by the law in effect immediately before that date." Motion
carried. )

(5) Section 5. Allison referred to section 5 of the
rough draft, which repealed a number of exlsting statute sec-
tions relating wholly to dower and curtesy, and noted that,
pursuant to his syggestion, ORS 113,090 (imposing a 10-year
statute of limitations on actions or sults by surviving
spouses to recover or reduce fo possession dower or curtesy)
was not lncluded in the list of sfatute sections to be
repealed, Zollinger moved, secoMded by Carson, that section
5 be approved, Motion carried.

Tundy called attention to the fact that the rough draft
did not include amendments of statute sections relatlng par-
tially to dower and curtesy for the purpose of deleting
pertinent portions thereof, He indicated that he had dis-
covered some 15 statute sections that appeared to require
such amendment, and that he would include amendments of these
statute sections in the next versilon of the rough draft en-
titled "Changing Dower and Curtesy" submitted to the committee,

b. Proposed legislation entitled "Protecting Property
Right During Marriage"” (Rough Draft, 9/11/64), Allison referred
to and explained briefly the rough draft entitled "Protecting
Property Right During Marriage" (embodied in g report dated
September 11, 1964), which was a revision of the previous rough
draft with the same tltle dated August 4, 1964, [Note: The
report dated September 11, 1964, 1s reproduced as an Appendix
to these minutes.] Allison called attention to several differ-
ences between the revised rough draft and the origlnal rough
draft, including omlssion of "inchoate" from references to
The marital right to be protected by a recorded declaration;
deletion of the requirement that a declaratlion include a
descriptlon of the real property; deletion of the requirement
that a copy of a declaration be served on the spouse owning
the real property; insertlon of a provision for release of the
marital right by means of a separate conveyance by a declarant,
in addition to Jjoinder by the declarant in a conveyance; and
rearrangement of the order in which certaln of the provisions
appeared.

(1) Sectlon 1. Gooding referred to section 1 of the
rough draft, noted that the marital right and the declaration
claiming such right were described in some detall several times
in section 1 and suggested that a single definltlion or descrip-
tion of the right and the declaration would be sufficlent, as
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well as reduce the length of section 1, Allison commented
that a definition of the declaration should not incorporate
the matter of the recording of the declaration.

Gooding questioned the necessity of including in the
declaration form set forth in subsectlon (1) of section 1
of the rough draft a lengthy description of the effect of
the recording of the declaration, and suggested deletion of
this description. ILundy pointed out that if the description
was deleted from the declaration form, the second sentence
of subsectlion (1), which required such description, also
should be deleted. In answer to a question by Lundy, Butler
and Gooding expressed the view, in which Zollinger concurred,
that the declaration form should not contain a reference to
section 1. The committee apparently agreed that the require-
ment of a description in the declaration form of the effect
of the recording of the declaration should be deleted, and
that the declaration form should not be required to include
a reference to the statute upon which 1t was based.

In response %o a question by Jaureguy concerning the
effect, as provided in subsection (3) of section 1 of the
rough draft, of the recording of the declaration, Alllson
pointed out that the marital right claimed by the declaration
would not be affected if the owner spouse conveyed the real
property to which the declaration was applicable without
joinder of the nonowner spouse in the conveyance, even though
the proceeds derived from the conveyance were made avallable
to the nonowner spouse on the death of the owner spouse.
Allison and Zollinger commented that a similar result under
the same clrcumstances would occur under present dower and
curtesy.

Zollinger referred to subsection (3) of section 1 of the
rough draft, and questioned the wording pertaining to release
and subordination of the marital right, He commented that
"to release" and "to subordinate" appeared to be purpose word-
ing, and suggestedf and the committee apparently agreed, that
"thereby releasing" and "thereby subordinating” should be used.

Carson noted that subsection (3) of section 1 of the rough
draft referred to mortgages, and asked whether a reference to
trust deeds should be added., Allison pointed out that the
trust deed statutes contained a provision that a trust deed
was deemed to be a mortgage on real property and was subject
to all laws relating to mortgages on real property except
where inconsistent with the trust deed statutes themselves.
[Note: See ORS 86.715], but indicated that he had no objection
to adding a reference to trust deeds to subsection (3).

Gooding suggested the use of "encumbrance' instead of a
reference to mortgages and trust deeds. Zollinger noted that
the use of "mortgage" in the fourth line of subsection (3) was
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as a verb, and commented that addition of a reference to trust
deeds in the fourth line would not be appropriate. However,
he pointed out that the use of "mortgage" in the elghth line
of subsection (3) was in the sense of an Instrument, and
suggested, and the committee apparently agreed, that "or trust
deed" be inserted after "mortgage" in the eighth line,

Zollinger referred to paragraph (a) of subsection (4) of
sectlion 1 of the rough draft, relating to the recording of a
revocation of a recorded declaration, and suggested that a
revocation applicable to either all or part of the real
property covered by the declaration should te permitted. He
Indicated that he contemplated a situation in which a nonowner
spouse had recorded a declaration but wished to preserve the
marital right only as to the homestead, and commented that
the nonowner spouse in such a situation should be able to re-
voke the declaration except as to the homestgad, In response
to a question by Lundy, Zollinger and Butler indicated that
they favored application of both a declaration and a revocatlon
thereof either to all or part of the real property in the county
of recording. The committee apparently agreed that a declaration
and a revocatlion therenf should be authorized as to all or part
of sueh real property.

Allison suggested, and the commlttee apparently agreed,
that, 1n view of the decision that a declaration be authorized
as to all or part of the real property in the county of re-
cording, two alternative declaration forms be set forth in
subsection (1) of section 1 of the rough draft. Dickson
suggested,and the committee apparently agreed, that the titles
of the two declaration forms should reflect their different
applications, such as "Declaration Claiming Marital Right" and
"Partial Declaration Claiming Marital Right,"

Gooding referred to paragraph (b) of subsection (4) of
section 1 of the rough draft, relating to revocation of a
recorded declaration by an annulment or divorce decree, and
suggested that some provision be made for revocation of a
recorded declaration in a decree of separate maintenance.
The committee apparently agreed that some provision as sug-
gested by Gooding should be made,

Gooding asked whether "or suit" should be inserted after
"action" in the fifth line of subsection (5) of section 1 of
the rough draft. Lundy expressed the view that "action" would
be construed to include a suit,

(2) Section 3. Zollinger referred to section 3 of the
rough draft, relating to the authority of a guardian of the
estate to record a declaration or a revocation thereof for
the ward, and commented on the difficulty that would face a
guardian in determining whether to record a declaration, He
expressed the view, with which Dickson agreed, that a guardian,
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who had the duty to protect the estate of the ward, probably
could not justify a conclusion that he should not record a
declaration. Zollinger suggested that the guardian should

be authorized, with prior approval of the court, toc revoke a
declaration, but not to record a declaration. In response to
a question by Lundy, Zollinger indicated that the guardlan
should be authorized to release (by joinder in a conveyance

or by a separate conveyance) or subordinate (by mortgage)

the marital right for the ward, as well as record a revocation
of a declaration,

Butler asked whether, with respect to guardlanships in
existence on the effective date of the proposed leglislation,
a declaration should be presumed to have been recorded for
the ward. Zollinger and Dickson expressed approval of such
a presumption. In response to a question by Allison, Dickson
and Zollinger commented that the guardian should not be
requlred to record a declaration; that the guardian would
find i1t difficult to discover the location of real property
owned by the ward's spouse in sole right and might have to
record a declaration in every county in the state in order
to be on the safe side. Zollinger stated that without a
presumption of the recording of a declaration, a nonowner
spouse who was a ward on the effective date of the proposed
legislatlion would be precluded from claiming the marital right
during the pendency of the guardianship. Dickson noted that
a nonowner spouse who became a ward after the effective date
of the proposed leglslation would similarly be precluded if a
declaration was not recorded before the guardianship came into
existence. Lundy asked about the notice problem with respect
to a legal presumption that a declaration had been recorded
in every county in the state for a nonowner spouse who was a
ward on the effective date of the proposed legislation,
Zollinger remarked that a bona fide purchaser might have to
be exempted from the effect of the presumption in the absence
of a record of the existence of the guardianship in a county
in which the real property was located. After further dis-
cussion, the commlttee agreed that the presumption should not
be made, 1in view of the complications involved and of the
fact that the exlsting guardianship situatlon represented only
a relatively minor aspect of the matter of a declaration
claiming a marital right in lieu of abolished inchoate dower
and curtesy.

Zollinger moved, seconded by Butler, that section 3 of
the rough draft be amended to delete the authorlty of the
guardian to record a declaration for the ward, and to add
authorlity of the guardian to release (by jolnder in a convey-
ance or by a separate conveyance) or subordinate (by mortgage)
the marital right for the ward, in additlon to the recording
of a revocation of a declaration, Motion carried,
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4, Next Meeting of Advisory Committee. Gooding suggested
that the next meeting of the advisory committee be scheduled
at some time during the annual meeting of the Oregon State Bar
in Salem, October 7-10. The next meeting was scheduled for
Thursday, October 8, in Salem, with members dining together
at around 6 p.m. and the meeting to follow, Iundy was re-
quested to make arrangements for a place to dine and a place
to meet thereafter.

Lundy and Allison asked whether the committee wished to
make any kind of report to the Bar at the annual meeting on
the activities of the committee and the proposed legislation
under consideration by it. Zollinger expressed the view, with
which the committee agreed, that such a report should not be
made, since the committee had made no final decisions on the
proposed legislation under conslideration and since the com-
mittee's function was that of an advisor to the Law Improve-
ment Committee, which would probably wish to review the
proposals of the advisory commlttee before they were released
for consideration by others,

Lundy asked about the matters to be scheduled for con-
sideration at the next meeting, pointing out that Denny 2.
Zikes' report on his research for the committee in the area
of summary proceedings for administration of small estates
of decedents had been tentatively scheduled for consideration
at a meeting to be held in October, [Note: See Minutes,
Probate Advisory Committee Meeting, 6/13/64, pages 2 and 3.]
The committee agreed that Zikes' report would be considered
at the next meeting 1f the report was avallable then; other-
wise, the committee would continue its consideration of the
rough draft of proposed legislation on guardlanship and
conservatorship (dated July 18, 1964), and, if available
then, would consider a revision of the rough draft entitled
"Protecting Property Right During Marriage."

Lundy explained that the amount of his time officially
allocated to the probate law revision project for this year
had been exhausted, and that, except for attendance at meet-
ings and preparation of minutes thereof, his time available
for assisting the commitfee during the remainder of the year
would have to be the very limited amount he could devote
outside regular office hours.

The meeting was adjourned at 1:45 p.m.
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(Minutes, Probate Advisory Committee Meeting, September 12, 1964)

REPORT
September 11, 1964

To: Members of the Advisory Committee
on Probate Law Revision

From: Stanton W. Allison and Robert W. Lundy

Subject: Revised rough draft on "Protecting Property Right
During Marriage. :

Prior to the last meeting of the Advisory Committee, we
submitted a rough draft of proposed legislation entitled
"Protecting Property Right During Marriage," dated August 4, 1964,
The aim of that rough draft was to provide protection, by means
of a recorded declaration, of a right of a surviving spouse to
receive, upon the death of the other spouse, a fee estate in
an undivided one-fourth interest in real property owned during
the marriage by the other spouse in hls sole right agalnst an
attempt by the owner spouse to convey or mortgage such real
property without the joinder of the nonowner spouse in the con-
veyance or mortgage, and thus to defeat or diminish the right
of the surviving spouse to receive such an interest in the
real property by lntestate succession or election against will
under the provisions of the rough draft entitled "Changing
Dower+and Curtesy," dated August 4, 1964,

The rough draft entitled "Protecting Property Right During
Marriage," dated August 4, 1964, was considered at length at
the last meeting of the committee, and a number of objections
thereto were raised. See Minutes, Probate Advisory Committee
Meeting, 8/22/64, pages 3,4 and 7 to 9, and Appendix A. At
that meeting Mr, Allison indicated that we would endeavor .to
prepare and submit a revised rough draft embodying the declara-
tion device to protect a property right during marriage, which
would meet some of the objections raised. See Minutes, Prohate
Advisory Committee Meeting, 8/22/64, page 11. Following is
such a revised rough draft.

Protecting Property Right During Marrlage

Section 1, (1) A married person, referred to in this
section as the declarant, may cause to be recorded in the
record of deeds of any county in which real property owned by

the spouse of the declarént in his sole right is situated a
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written, signed and acknowledged declaration claiming a marital right
in and to an undivided one-fourth interest in the real property so
owned in the county by the spouse of the declarant. The declara-
tion shall include a statement of the effect of the recording of

the declaration as provided in subsection (3) of this section,

The declaration may be in the following form:

DECLARATION CLAIMING MARITAL RIGHT

, declarant, 1s now married to

s the owner of

(name of husband or wife owning real property)

real property in County, State of Oregon, in

sole right, and declarant hereby clalms a marital right in and
to an undivided one-fourth interest in and fo all real property

now or hereafter owned during the marriage by

(name of husband

, the spouse of the declarant, in
or wife owning real property)

sole right, in the above named county.
The effect of the recording of this declaration, as pro-
~vided in section 1, chapter , Oregon Laws 1965 (Enrolled
Bill ), is that the above named spouse of the
declarant may not, during the marriage and while this declara-
tion remains unrevoked, convey or mortgage real property owned
in sole right by such spouse in the county in which this

declaration is recorded free of the marital right of declarant
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in and to an undivided one-fourth interest in such real prop-
erty unless declarant either joins in the conveyance or executes
a separate conveyance to release the marital right, or Joins

in the mortgage to subordinate the marital right.

(Acknowledgment )

Declarant

(2) If a declaration claiming a marital right has been
recorded as provided in subsection (1) of thils section, upon
the death of the spouse of the declarant an undivided one-
fourth interest in and to all real property owned during the
marriage by the spouse of the declarant in sole right in the
county in which the declaration is recorded shall become
vested in the declarant, unless the marital right has been
released elther by the joinder by the declarant in a con-
veyance or the execution of a separate conveyance, or the
declaration has been revoked as provided in subsection (4) of -
this section.

(3) If a declaration claiming a marital right has been
recorded as provided in subsection (1) of this section, the
spouse of the declarant may not, during the marriage and while
the declaration remains unrevoked, convey or mortgage reai
property owned 1ln sole right by such spouse in the county in
which the declaration l1s recorded free of the marital right
of the declarant in and to an undivided one-fourth interest

in such real property unless the declarant elther Joins in
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the conveyance or executes a separate conveyance to release
the marital right, or joins in the mortgage to subordinate
the marital right.

(4) A declaration recorded as provided in subsection (1)
of this section is revoked by:

(a) A written, signed and acknowledged revocation caused
by the declarant to be recorded in the record of deeds of the
county in which the declaration was recorded,

(b) A decree declaring the marriage void or dissolved.

(c) The death of the declarant before the death of the
spouse of the declarant.

(d) A court order as provided in subsection (5) of this
section,

(5) The spouse of a declarant, or any person to whom he
conveys or mortgages real property to which a declaration re-
corded as provided in subsection (1) of this section is appli-
cable without the Jolnder of the declarant, may maintain,
within 10 years after the date of the recording of the declara-
tion, an action to determine the validity and sufficiency of
the declaration in the circuit court for the county in which
the declaration is recorded, If the court finds that the

declaration 1s invalid or insufficient, the court shall order

the revocation of the declaration.

Section 2., Section 3 of this Act is added to and made

a part of ORS 126,006 to 126,565,



Page 5
Probate Advisory Committee
Minutes, 9/12/64
Appendix

Section 3. A guardian of the estate, with prior approval
of -the éourﬁ by order, may exercise for and on behalf of thé
ward, the right of the ward to cause a declaration claiming a

marital right of the ward or a revocation thereof to be

recorded as provided in section 1 of this 1965 Act.



ADVISORY COM4ITTEE
Probate Law Revision

Seventh Heetin-g

Date: Thursday, October J, 1364
Time: 7 p.m,
Place: Coral Room, Fixst Floor
Marion lMoior Hotel
Salem

Note: Pursuant to the wishes of the committee expressed at the last

&

meeting, arrangements have been made for members of the con-
mittee to dine together in the maein dining area of the lMarion
Hotor Hotel and thereafter to meet in tie Coral Room on the
first floox of the hotel, A table in the wmain dininz area of
the hotel has been reserved, in the name of R, . Luady, for

6 p.m. The Marion Motor Hotel is the site of the annual meei-
ing of the Oregon State Bar, October 7-10.

Suggested Agzenda

Approval of minutes of September 12 meeting of advisory comnittee.
Report on miscellaneous matters (Lundy),
Small estates.

The report of Demny Z, Zikes on his research for the committee in
the area of summary proceedings for administration of small estates
previously was tentatively scheduled for censideration at the October
meeting, Copies of the report of Herbert E, Butler, entitled "Stresm-
lining the Administration of Small Estates," previouely were distri-
buted to members of the committee, If lir, Zikes!' report is not
available for considevation at this meetinz, the matter of small
estates will be postponed until a future meeting,

Dowver and curteay,

Consideration, among other matters, of (1) revision of proposed
legislation on protecting property right during marriage by reeorded
declaration, and (2) proposed legislation on statement by grantor in
deed of real property not joined in by grantor's spouse that property
not place of residence of grantor or gpouse,

Guardianship and conservatorship,

Consideration of proposed legislation (Rough Draft, 7/13/54),
starting with seection 2 thereof (accounts of guardian of estate),
Pending matters on section 2 aret Revised roush draft of subsec-
tion (4) (intermediate accounts), revision of subsection (5)
(final accounte), and effect of settlement of final accounts and
discharge of guardian,

Next meeting of advisory commiitee,



ADVISORY COMMITTEE
-Probate Law Revision

Seventh Meeting, October 8, 1964
Minutes

The seventh meeting of the advisory committee was convened
at 8:05 p.m., Thursday, October 8, 1964, in the Coral Room,
Marion Motor Hotel, Salem. All members, except Butler and
Riddlesbarger, were present. Also present were Senator Donald
R. Husband, a member of the Legislative Counsel Committee and
the Law Improvement Committee; J. J. Ferder, Inheritance Tax
Supervisor, State Treasurer's Office; Paul Griebenow, Fiduciary
and Estate Supervisor, Audit Sectilon, Income Division, State
Tax Commission; Patricia Anne Lisbakken; William C. Martin;
Denny Z. Zikes; and Robert W, Lundy, Chief Deputy Leglslative
Counsel. '

Lundy distributed to the members present copies of (1) a
rough draft of proposed legislation entitled "Changling Dower
and Curtesy" (dated October 9, 1964); (2) a revised rough draft
of proposed legislation entitled "Protecting Property Right
During Marriage" (embodied in a report by Allison, dated October
8, 1964); (3) a revised rough draft of proposed legislation
entitled "Protecting Property Right During Marriage" (embodied
in a report by Lundy, dated October 1, 1964); and (4) a Model
Special Power of Attorney for Small Property Interests Act,
approved by the National Conference of Commlssioners on Uniform
State Laws at its annual conference in Bugust 1964.

1. Minutes of Last Meeting. <Zollinger moved, seconded by
Jaureguy, that reading ol the mInutes of the last meeting
(September 12, 1964) be dispensed with and that they be approved
as submitted. Motion carried,

2. Report on Publicity and Miscellaneous Matters. Lundy
reported that news reéleases on the last meeting, including
references fo the previous meeting (August 22), had been prepared
and coples thereof distributed according to the established
pattern. He noted that he had received no comments and suggestions
on problem areas in Oregon's probate and related law since the
last meeting.

Lundy indicated that the Law Improvement Committee had met
the previous day (October T7), and that he had reported to
the Law Improvement Committee on the activities of the advisory
committee, the status of the advisory committee's immediate
program and the costs incurred in the prosecution of the
probate: law revision project thus far ($7,600, including salaries
representling almost six months of professional staff time
and almost two months of clerical staff time). ILundy
stated that he had expressed his opinion to. the Law
Improvement Committee that proposed leglslation arising
-out of the advisory committee's immediate program
would not be ready for submission to and review by the Law
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Improvement Committee before the conhvening of the 1965 legis-
lature, but that at least some of that proposed legislation would
probably be ready for such submission and review at same time
during the 1965 legislative Hession. He noted that the Law
Improvement Committee planned to prepare and submit to the 1965
legislature a general report on the law improvement program,
which would refer to the probate law revision project and the
advisory committee, but not contailn any specilfic proposals for
revision of the probate and related law. ILundy suggested that
the advisory committee should rdalistically déetermine, as soon
as possible, what proposed legislation arising out of the
immediate program would be ready for consideration by the Law
Improvement Committee and then by the 1965 legislature, so that
the Law Improvement Committee might know approximately when it
would receive such proposed legislation and might make plans on
how to handle such proposed legislation on receipt thereof.

He stated that the Law Improvement Committee had discussed
these matters, but had decided to postpone action thereon until
1t had received more definite information from the advisory
committee. '

Lundy noted that, antilcipating approval by the Oregon State
Bar at its annual meeting in Salem, October 7-10, of at least
some of the legislation proposed by the Bar . Committee on Probate
Law and Procedure, he had brought to the attention of the Law
Improvement Committee the fact that such approved proposed
legislation would be referred to it. He reported that the Law
Improvement Committee had approved referral to the advisory
committee of those legislative proposals of the Bar Committee
that were approved by the Bar and thereby referred to the Law
Improvement Committee. Allison stated that the Bar had approved
that morning all of the legislative proposals of the RBar Committee
except the one relating to attendance by a representative of
the State Treasurer's office at the first opening by a guardian
-of the estate or conservator of the safe deposit box of the
ward and flling an inventory of the contents of the safe
deposit box with the county clerk. [Note: The advisory com-
mittee previously decided to schedule for consideration at a
meeting to be held in November 1964 those legislative pro-
posals of the Bar committee that were approved by the Bar.

See Minﬁtes, Probate Advisory Committee Meeting, 9/12/64,
page 2. T

Lundy indlcated that he had received no word from Campbell
Richardson on the progress being made by Rlchardson on his
research for the committee in the area of probate courts and
their jurisdiction and on whethér Richardson contemplated the
submission of any proposed legislation in this area to the
1965 legislature. Dickson reported that Richardson was con-
sldering the matters of vesting all original probate Jjuris-
diection in the circult court and of clarifying the Jurisdiction
of probate courts, but that he did not know whether Richardson
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planned to have any proposed legislation ready in time for
submission to the 1965 legislature. Dickson stated that he.
would discuss the matter with Richardson, and mentioned the
- possibllity of some report from Richardson for consider-
at%gn by the committee at a meeting to be held in December
19

3. Small Estates. Dickson introduced Denny Z. Zikes,
who had been engaged 1n reseéarch for the committee in the
area of summary proceédings for administration of small
estates of decedents, and Patricla Anne Lisbakken, attorney,
Portland, and William C. Martin, - attorney, Portland, who had
been assisting Zikes. Dickson commented that he had met ‘
previously with Zikes, Lisbakken and Martin on the small
estates project, and that tax matters in connection there-
with had been discussed with’ réeporesentatives of the State
Treasurer's office (J. J. Ferder) and the State Tax
Commission (Paul Griebenow), whom he had invited to attend
this meeting. Zikes distributed to the members and others.
present coples of a rough draft of proposed legislation
entitled "The Small Estates Act" (dated October 7, 1964), and
proceeded to comment on the background. and summarize and
explairlsomecﬁ‘the salient features of the proposed legis-
lation. He noted that his research team had the bénefit of
materials on the subject of small estates provided by Lundy
and a paper on the subject written by Thompson Snyder,
attorney, Corvallls.

‘Zikes indicated that his research team had’'beenifaced. wlth
the decision as to which of several possible approaches to the
matter of summary proceedings for administration of small '
estates of decedents should be adopted. He noted that two
principal approaches were a summary procedure under court
supervision and a summary procedure involving the use of
affidavits and no court supervision. He referred to a New
York statute, enacted in 1963 and effective in 1964, which.
had adopted the second principal approach (i.e., the use of
affidavits and no court supervision), but which was limited
to intestate estates consisting of personal property. He
polnted out. that the rough draft prepared by his research
team embodied the affidavits and no court supervision
approach, but was applicable to testate as'well as intestate
estates and to real as well as personal property. He called
attention to the underlying purpose and policy of the pro-
posed legislation set forth in section 2 of the rough draft
(1.e., "to eliminate delay and unnecessary expense by creating
a summary procedure forthe settlement of small estates of
decedents who die testate or intéstate 1eaving real or
personal property within this state")

Zikes commented that the central figure in the summary .
procedure under the rough draft for administration of estates
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of a value of not more than $5,000, exclusive of liens and
encumbrances, was a so-called“ﬁvOluUtaygnhdminﬂnﬂﬁutdbﬁ,

who would file two affidavits with the clerk of the probate
court: An initial affidavit including a list of the devisees,
legatees and heirs, a description of the property of the
decedent and a list of the debts and liabilitiles of the
decedent; and a subsequent affidavit constituting a report
and account upon the conclusion of the administration of the
small estate. He pointed out that the forms for these
affidavits were set forth at length in the rough draft. He
noted that the voluntary administrator would be liable to
helrs and creditors if his administration of the small estate
was contrary to the provisions of the proposed legislation.
He referred to problems with respect to inheritance tax
clearances and income tax releases under the summary pro-
cedure, but expressed the opinion that such problems could be
resolved with the cooperation of the State Treasurer!s

office and the State Tax Commission, He suggested that these
agencies might consider the formulation of special forms to
assist voluntary administrators in handling the tax aspects
of the summary procedure. He pointed out that the initial
affidavit filed by a voluntary administrator would Include

a description of property Jointly owned by the decedent with
a right of survivorship, and indicated that this information
Should be of value for inheritance tax purposes.

Zikes commented that the rights of creditors under the
summary procedure embodied in the rough draft were limited,
but that such limitation was necessary in order to achieve
administration of small estates within a short period of time.
He pointed out, however, that the limitation on the rights
of creditors was merely suth as would require them to be
prompt and diligent in seeking payment of their claims., He
noted that only ¢reditors whose claims were deniled would be
‘entitled to overthrow the summary procedure by timely action
to initiate regular probate proceedings.

Martin outlined some of the features of the proposed
legislation that in his opinion might be the most contro-
verslial. He pointed out that the proposed legislation would
be applicable only to estates of decedents of a value of not
more than $5,000, exclusive of liens and encumbrances, and
recognized that this application would conceivably encompass,
for example, an estate of a value of $100,000 with liens and
encumbrances of $95,000. He remarked, however, that the
research team contemplated primary use of the summary pro-
cedure in the case of small gross estates. He noted that
while the voluntary administrator had most of the: obligations
of an executor or administrator in regular probate proceedings,
he was entitled to no compensation for acting as such, He -
commented that the short period of time allowed for the
presentation of claims by creditors (1.e., within 15 days after
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notice published by the clerk of the probate court) would
probably be a controversial feature, and. indicated that the
notice published by the clerk would probably be a simple one
gfor example, & 1list of names of decedents under a heading
"the following small estates have been filed"). He pointed
out that the voluntary administrator would be required to
file his report and account within three months after the
filing of the initial affidavit, unless the clerk of the
probate court granted an extension of this time, and that
the voluntary administrator could be held in contempt of
court for failure to comply with this requirement. He
called attentlon to the fact that the use of the summary
procedure was optional and not mandatory, and that the
rough draft lncluded provision for overthrow of the .summary
procedure by timely initiation of regular probate pro-
ceedings at the instance of devisees, legatees, helrs or
creditors. ' - : ' ’ o

a. Estates subject to summary procedure, Zikes referred
to the description of small estatés to which the Summary
procedure would be applicable as set forth in section 3 of
the rough draft (i.e., "the estate of a decedent who diés . .
testate or intestate leaving real or personal property in this
state of a value, exclusive of liens and encumbrances, of
$55000.00 or less"). In response t6 a. question by _
Frohnmayer, Martin indicated that none. of the statutes in 15
other states that provided for settlement of small estates
without the formality of court supervision and that contained
provisions similar to some of those of the rough draft de-
fined a small estate in terms of a maximum value as high as
$5,000. Zikes commented that hls research team initially had
considered a maximum value of $10,000, but finally had
settled on the $5,000 figure. He noted that the highest
maximum value among those fixed in the statutes of the other
states as $3,000, but pointed out that the maximum values so
fixed by some of those statutes had been increased in the
past and that there was evidence of continuilng efforts to
accomplish further increases. Zikes remarked that some of
those statutes provided for the deduction of the value of
property exempt from execution in determining whether a parti-
cular estate had a value less than the maximum value fixed
thereby. ‘

In response to questl ons by Alllson and Jaireguy, Zikes

- noted that the value of a homestead set apart for a surviving
spouse or minor children of a decedent would be included in
the value of the estate for the purpose of determining
whether 1t would be subject to the summary procedure under
The rough draft, and that only liens and encumbrances would
be deducted for this prupose; for example, if a decedent

died leaving a homestead of a value of $6,000, on which

there were no liens or encumbrances, the summary procedure
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could not be used. Zikes polnted out, however, that one of
the duties of a voluntary administrator under the proposed
‘legislation was to set apart property exempt from executlon
for the persons entitled thereto, so that such property would
not be subject to the claims of creditors.

Frohnmayer and Gooding suggested that the maximum value
of an estate subject to the summary procedure under the
rough draft should be a gross value; that is, without the
deduction of liens and encumbrances. Frohnmayer expressed
the view that the matter of the validity of liens and
encumbrances could present a complicated legal problem beyond
the scope of competency of the voluntary administrator and the
clerk of the probate court. Zikes commented that the maximum
value of $5,000, exclusive of liens and encumbrances, had the
‘advantage of achileving a uniformity in the values of estates
subject to the summary procedure (that is, the summary pro-
cedure would apply to estates of approximately the same
value), whereas with gross value as the yardstick there
would be a considerable disparity with respect to the values
of estates subject thereto by reason of differences in
amounts of liens and encumbrances, He expressed the view,
with which Zollinger agreed, that the deduction of liens and
encumbrances in determining the value of an estate constituted
a better yardstick for determining whether the estate was
“Subject to the summary procedure than the gross value of the
estate. -

Dickson presented some statistics on the values of estates
of decedents in his court for the period January 1, 1964, to
.September 30, 1964, based upon the inventories filed in those
estates. He reported that 1,381 inventories had been filed
during the nine-month period, of which 306 (22.15 percent)
indicated an estate value of $5,000 or less, 595 (43,1 per-
cent) indicated an estate value of $10,000 or less, and 786
(56.9 percent) indicated an estate value of more than $10,000.
He pointed out that the estate values set forth in those
Inventories were gross values, and that if liens and
encumbrances were deducted, the humber of estates with values
of $5,000 or less and $10,000 or less would be greater. He
commented that he did not know whether those statistics re-
flected accurately the values of estates in other prnobate
courts in Oregon, but that perhaps they gave some idea of the
number of estates that might be expected to be subject to
the summary procedure under the proposed legislation.

Ferder noted that he had been asked whether he could
supply any statistics on the values of estates of decedents
- handled by the State Treasurer's office. for inheritance tax
purposes. He stated that the State Treasurer's office did not
make a systematic effort to complle statistics on that subject,
but that he had prepared some statistics based upon the estates
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handled in September 1964, He reported that 725 estates had
been handled during that month (which he indicated he under-
stood to be an unusually small number), of which there were
414 involving no inheritance tax and 311 on which inheritance
tax was paid. Of the 414 estates involving no inheritance .
tax, he noted, 292 were not probated and 122 were probated,
and of the 122 prcbated, 72 were of a value of $5,000 or
less and 50 were of a value of more than $5,000, Of the 311
estates on which inheritance tax was pald, he indicated,

120 were not probated and 291 were probated, and of the 291
probated, 12 Were of a value of $5,000 or less and 179 were
of a value of more than $5,000.

Ferder suggested that the committee might wish to con-
sider the possibllity of including in the proposed legislation
some provision for summary procedure with respect to estates
. of decedents that would escheat to the state., He expressed

the view that it would probably be difficult to find a
voluntary administrator to handle such estates, He offered
to furnish advice and assistance 1f the committee wished to
consider thilis matter. -

b. Voluntary administrators Martin indicated that the
various persgons eligible To act as a veluntary adminlstrator
under the summary procedure were listed in section 4 of the
rough draft. He noted that the list included the ‘executor
and any devlisee or legatee named in the will of the decedent,
close relatives. of the decedent and, if all those persons
were not qualifiled to act, a qualified nominee of any of
those persons. Zikes pointed out that section 4 of the
rough draft established a definite order of preference with
regpect To the persons eligible to act as a voluntary ad-
ministrator, and that persons of lesser preference were not
entitled to act unless persons of higher preference.
renounced their rights in writing. He stated that the order
of preference also was applicable to nominatlons. In response
to a question by Jaureguy, Zikes indicated that an executor
named in the will of a decedent had a first preference right
to act as voluntary administrator,

In response to a question by Allison, Martin expressed the
view that the fee for filing the ilnitial affidavit by a
voluntary administrator probably would have to be substantial,
and that such fee might be. comparable to the fee for filing ‘
initial papers 1n regular probate proceedings.

In response to a question by-Zpllinger, Zikes indicated
that the authorlty of a voluntary administrator to collect
the assets of the decedent would be evidenced by a certified
copy of the 1lnitial affidavit, and referred to section 9 of
the rough draft. In answer to a question by Jaureguy, Martin
stated that a voluntary administrator would not be issued
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letters of administration, and that a certifiedicopy‘éf the
initial affidavit would constitute evidence of his authority
to act. ‘ _

Zikes expressed the view that there would be no problem
with respect to the validity of the title of real property conveyed by
a voluntary administrator acting in compliance with the
proposed legislation. Martin referred to the authority of a
voluntary administrator to sell property of the decedent set
forth in paragraph (e¢) of subsection,(1§ of section 10 of the
rough draft. '

Allison noted that a voluntary administrator would not
be required to furnish a bond [Note: See subsection (2) of
section 5 of the rough draft.], and asked about the liability
of a voluntary administrator. Zikes responded that a volun-
tary administrator would be subject to both civil and criminal
11abllity, and referred to section 12 of the rough draft,

c, Claims agalinst estates, 2Zilkes outlined the procedure

for presentation and payment of claims by creditors agalnst

a small estate under the proposed leglslation, and referred
to section 8 of the rough draft. He pointed out that the
clerk of the probate court was required to publish a notl ce
within 15 days after the filing of the initial affidavit,

that creditors were required to present their claims to the
voluntary.administrator within 15 days after publication of
-the notlce and that the voluntary administrator was allowed a
period of 10 days after a claim was flled to allow or deny it.
He noted that if the voluntary administrator falled to act

on a clalm within the 10-day period, the claim would be con-
sidered denied. Zollinger commented that the notice published
by the clerk of the probate court should include the name of
the voluntary administrator so that creditors would know to
whom they should present thelr claims agalinst the small
estate.

In response to questions by Jaureguy and Carson, Martin and
Zikes polnted out that a creditor whose claim was denied
might overthrow the summary procedure by iniltiating regular
probate proceedings within 30 days after the notice was pub-
lished by the clerk of the probate court, but noted that a
creditor whose clalm was allowed would not be permitted to
overthrow the summary procedure in this manner., Carson
suggested that a creditor whose claim could not be paid in
full because of insufflclent estate assets, as well as a
creditor whose claim was denied, might be permitted to over-
throw the summary procedure by lnitlating regular probate
proceedings, perhaps on the theory that a lien or encumbrance
on estate property might be found to be invalid and in that
circumstance the estate assets might be sufficient to pay
the claim in full.



Page O
Frobate Adviso Committee
Minutes, 10/8/6

Martin noted that under the summary procedure creditors
with claims agalnst the small estate were not afforded the
same degree of proteection as under regular probate pro-
ceedings, and that the research team was fully aware of
this fact in their preparation of. the rough draft., He
suggested that the advantages of the summary procedure for
small estates outweighed the disadvantages of reduced pro-
tection afforded creditors. . ,

d. Taxes. Griebenow pointed out that a voluntary
administrator under the summary procedure was required to
obfain a tax clearance from the State Treasurer. (inheritance
tax) and a release from the State Tax Commission (income tax)
[Note: See subsection (3) of section 11 of the rough draftl],
"and that 1f he was unable to obtain the clearance and release,
he was required to initiate regular probate proceedings [Note.
See subsectlion (6) of section 11 of the rough draft].

In response to a question by Husband Zikes commented that
the priority of payment of inheritance and income tax under
the summary procedure would be the same as in regular probate
proceedings, and referred to the use of "in the order provided
by law" in subsection (3) of section 11 of the rough draft.
Griebenow noted that in subsection (3) of section 11 of the
rough draft the requirement that a voluntary admlnistrator
obtain a tax clearance and release preceded the requirement
that he pay administration and funeral expenses, and suggested
that the requirement that inheritance and income tax be paild
and a tax clearance and release be obtalned probably should
follow the requirement that administration and funeral expenses
be paid. Allison suggested that subsection (3) of section 11
of the rough draft might be changed to read: '(3) * ¥ * and,
after the perliod of forty-five days has elapsed from the
date of filing hils affidavit, to pay so far as possible out
of the assets of the decedent the necessary expenses of
administration, the reasonable funeral expenses, . the taxes
and the debts of the decedent, 1n the order provided by law;
and he shall then obtain a tax clearance from the State
Treasurer and a release from the State Tax Commission; and he
shall then distribute * * *," He noted that if thils change
-was made, a similar & ange should be made in the form of the
initial affidavit filed by a voluntary administrator set forth
in subsectlon (1) of section 6 of the rough draft [Note: See
page 12 of the rough draft], In response to a question by
Ferder, Martin expressed the view that it ‘made no significant
difference whether a tax clearance and release was obtained
before or after payment of claims. against the small estate.

Zollinger noted that the proposed legielation contained no
provigion for judlcial determination of inheritance tax under
‘the summary procedure, and questioned whether the State
Treasurer would consider the absence of such a prov1sion
obJectionable,
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€. Regular probate superseding summary procedure. It was
polnted out that the proposed legislatIon made provisIon for the
overthrow of the summary procedure by ilnitiation of regular
probate proceedings in a number of circumstances: (1) '
Initlation of regular probate proceedings by a creditor whose
claim against the small estate was denled [Note: See sub-
section (3) of section 8 of the rough draft]; (2) iniltiation
of regular probate proceedings by the voluntary administrator
1f the assets of the decedent were found to exceed a value of
$5,000, or if the voluntary administrator was unable to obtain
a tax clearance and release [Note: See subsection (6) of
section 11 of the rough draft]; and (3) initiation of regular
probate proceedings by a devisee, legatee, spouse or heir at
law of the decedent [Note: See section 13 of the rough draft].
Zlkes noted that the summary procedure under the proposed
legislation was opftional and not mandatory, and commented that
i1f regular probate proceedings were initilated before a voluntary
adminigtrator had filed his 1nitial affidavit the summary pro-
cedure apparently could not be used. He pointed out that 1f
an executor or administrator under regular probate proceedings
was appolnted and qualified, the authority of a voluntary
administrator would cease [Note: See subsection(3)of section
10 of the rough draft, and the similar provislon in the form
of the initial affidavit filed by a voluntary administrator set
forth in subsectlon (1) of sectlon 6 of the rough draft, at
page 14 thereof].

Zikes suggested that perhaps there should be added to the
proposed legislation a provision permitting overthrow of the
summary procedure by inltiation of regular probate proceedings
by any interested person on the ground that the value of the
estate exceeded $5,000. Zollinger expressed the view that such
a provision might be desirable. Zikes noted that some of the
statutes 1n other states that provided a summary procedure for
small estates similar to that provided in the rough draft ‘
specified that a person who wrongfully overthrew the summary
procedure by initlating regular probate proceedings was liable
for the costs of the regular probate proceedings.

Zollinger asked 1f 1t might not be desirable to permit any
person interested, wilthout restrictlion, to initliate regular
probate proceedings, and thereby overthrow the summary procedure,
at any time after commencement and before completion of the
summary procedure. Martin expressed the view that i1t would not
be deslrable to overthrow the summary procedure where, for
example, -some of the claims against the estate had been paid
by the voluntary administrator and others had not been so paid.
Zollinger indlcated that he saw no objection to overthrow of
the summary procedure in such a clrcumstance, since the payment
of claims could continue under the regular probate proceeédings.
Zikes commented that 1t should not.be made too easy to over--
throw the summary procedure by initiation of regular probate
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proceedings, since such overthrow would result in greatly
increased administration costs and negate the purpose of the
proposed leglislation, and that confusion would likely resulf
1f the summary procedure was overthrown without good reason
during the course of administration by the voluntary
administrator.

f. Clerk of probate court. Zikes noted that the proposed
legisTaTion would 1mpose a considerable responsibility on the
clerk of the probate court, including responsibility for
determining whether the initial affidavit flled by a volun-.
tary administrator was properly completed and whether the-
person filing the initilal affidavit was eligible and qualified-
to act as a voluntary administrator. He referred to the
description of the clerk in subsection (3) of;section,3 of
the rough draft. - -

Zikes and Dickson commented that if the proposed legislation
was enacted some uniform instructions for the guidance of
clerks of probate courts might be prepared by someéone, Zikes
suggested that if a clerk encountered problems with respect to
the summary procedure he would probably consult with and
seek advice and assistance from the judge of the probate court,
although the alm of the summary procedure embodied in the
rough draft was to avoid involvement of the judge of the
probate court and, to as great an extent as possible, to leave
primary responsibllity for administration of a small estate to
the voluntary administrator and the clerk.

In answer to a question by Frohnmayer, -Dickson expressed
the view that there would probably have to be a trained and
experienced clerk of the probate court in each county to
properly handle the functions of the clerk under the summary
procedure for small estates, although the clerk need not be
an attorney. Frohnmayer commented that the need for a clerk
with such competence appeared to be one drawback to the pro-
posed legislation. Martin suggested that a clerk might obtain
some assistance from an attorney with respect to matters beyond
the competence of the clerk, and that such assistance might be
pald for as an expense of adminilstering the small estate.

Zlkes expressed the view that there would be few really com-
plicated problems with respect to small estates under the
proposed legislation., Martin commented that the research team
~did not contemplate any significant burden on the clerk with
respect to most small estates handled under the summe ry pro-
cedure, that the principal responsibility of the clerk probably
would be o assist voluntary administrators to complete the
initial affidavits and that if a voluntary administrator was
faced with some really difficult problem the clerk could advise
him to consult an attorney. :

g. Attorney participation in summary procédure. Frohnmayer
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commented that use of the summary procedure under the proposed
legislation would likely tend to reduce participation by o
attorneys in the handling of small estates, and expressed some
doubt that this would be desirable from the standpoint of
Securing proper administration thereof. Zikes noted that one
aim of the proposed legislation was to reduce the expense of
administering small estates, and that reducing the necessity
of participation of attorneys was one way of reducing adminis-
-Brakion: -expense. Zikes and Martin pointed out that a volun-
tary administrator would be authorized to incur reasonable and
necessary administration expenses and to charge such expenses
against the estate [Note: See paragraph (e} of subsection (1)
of sectlon 10 of the rough draft]. Zikes expressed the view
that payment for the necessary services of an attorney would
be an administration expense chargeable against the estate,
but that such services probably would not be necessary in the
administration of most small estates. Martin indicated that
the research team dld not view the summary procedure as one
designed to remove attorneys from particilpation in the adminls-
tration of small estates, but rather as a device to permit
accomplishment of relatively simple administrations in a
simple manner. ‘

: In response to a question by Frohmmayer, Ferder commented
that many of the estate filings with the State Treasurer's
office for inheritance tax purposes were by lay persons, with
apparently no participation by attorneys. ' '

Husband noted that the suggestion had been made that the
clerk of the probate court might advise a voluntary administrator
to consult an attorney in the event a difficult problem arose
under the summary procedure, and questioned whether this would
not make the task of the attorney more difficult than if he
had participated in the summary procedure from i1ts inception.
Frohnmayer commented that the reputation of an attorney was at
stake when he participated in the administration of an estate,
whereas the clerk of the probate court might not have as '
strong an incentive to see that .the administration was done
properly.

Carson and Dickson expressed the opinion that presently
there was a certain amount of estate administration being
handled by lay persons without the assistance of attorneys
and, contrary to law, without regular probate proceedings.
Frohmmayer agreed that this practice probably was going on, but
suggested that such administration probably was faulty in
certain respects and that some loss of inheritance tax to the
state probably resulted from such practice. He expressed the
view that administration of estates should be done properly,
and that in many instances, even in the case of small estates,
this required some assistance on the part of attorneys.
‘Frohnmayer and Husband commented that presently many attorneys
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probably asslsted in the administration of small estates

for very small fees out of a genuine‘®desire to see that such
estates were handled properly and to help persons involved in
such estates. Carson suggested that the existence of the
summary procedure contemplated by the proposed leglslation
might encourage the use of more formal and proper procedures
1n instances where regular probate proceedings were not
presently being used in the administration of small estates.

In response to a question by Frohnmayer, Martin and Zikes
pointed out that an attorney could not act as a voluntary
administrator under the summary procedure unless he happened
to be one of the persons made eligible by the proposed
legislation, and that if he was elligible and did so act he
would not be entitled to compensation as such. Frohnmayer
expressSed the view that ancattorney should be permitted to
act as a voluntary administrator in appropriate circumstances.
Martin suggested that a provision might be added to the pro-
posed leglslation specifically authorizing attorney fees as
a charge agalnst a small estate. Frohmmayer commented that
there might be added to the provision of the proposed legis-
lation relating to the purpose thereof a statement to the
effect that the services. of an attorney were encouriged where
such services were nec¢éssary to the proper administration of
a small estate and that a voluntary administrator assumed a
burden of risk in failing to use such services where necessary.
Martin suggested that the form set forth in the proposed
legislation for the initlal affidavit filed by a voluntary
administrator might contain a statement to the effect that if
problems arose 1in the course of the summary procedure, it -
would be advisable for the voluntary administrator to seek -
the advice of an attorney and that the voluntary administrator
would be liable for his errors commltted in the course of the
admlinistration of the small estate. Allison suggested the
possibility of a requirement that the initial affidavit filed
by a voluntary administrator be signed by the attorney for
~ the voluntary administrator. Zikes expressed the opinion
that -a voluntary administrator who did not require the
services of an attorney to adequately perform his functions
should not be compelled to _engage such services, but that
encouragement of a. voluntary administrator to seek legal advice
and assistance where necessary Would be proper. '

h., In general. Dickson expressed the opinion that the
researcn team had done a fine Job for the committee in the
preparation of the proposed legislation, and commented that -
the committee was sincerely appreclative of Lhe efforts of -
Lisbakken, Martin and Zikes. He noted that attorneys often
inquired 'of him whether there was not some way to simplify -
probate proceedings and shorten the time presently involved
therein. He noted, however, that the summary procedure
contemplated by the proposed legislation, or any other summary




Page 14
Probate Adviso Committee
Minutes, 10/8/

procedure devised by the committee, probably would be quite
controverslial, although perhaps no more so than the proposal
of the commifttee o abolish dower and curtesy. Jaureguy
commented that in his opinion a summary procedure for the
administration of small estates was needed.

Dickson suggested that copies of the proposed legis-
lation might be distributed to appropriate committees of the
Oregon State Bar and to the Law Improvement Committee, and
the comments and suggestions with respect thereto by members
of those committees solicited. Allison pointed out that Bar
comnittees were presently in a stage of transition, that
new members would be appointed to those committees before
the end of the year and that the newly constituted committees
might not be able to meet and take any action for several
months. Zolllnger suggested, and Dickson agreed, that instead
of attempting to obtain reaction to the rough draft in its
present form, the committee should work out proposed legls-
lation it could substantially agree upon, have a bill
Introduced in the legislature' aridibthe invited-commehts:and
suggestions on that bill,.

Dickson suggested that at its next meeting the committee
should undertake to consider the proposed leglslation in
more detall, and that in the meantime members should give
some thought to the matter so as to be ready to present thelr
views at the next meeting. - '

Zilkes expressed his thanks to Dickson for the latter's
attendance at the meetings of the research team and to Ferder
and Griebenow for thelr advice and assistance.

At this point all except members of the committee and Lundy
left the meeting.

L. Dower and Curtesy. Allison referred to and explained
briefly the rough dralt of proposed legislation entitled "Pro-
tecting Property Right During Marriage” (embodlied in his report
dated October 8, 1964), which was a revision of previous rough
drafts with the same title. [Note: Copies of this report
were distributed to members present. This report is repro-
duced as an Appendix to these minutes.] Allison noted that,
in preparing the rough draft he had drawn upon some of the
ideas and wording contained in Gooding's letter to Lundy,
dated September 14, 1964 [Note: A copy of this letter was
malled to each member]; Jaureguy's letter to Gooding, dated
September 21, 1964; Allison's letter to Lundy, dated October 1,
1964 [Note: A copy of this letter was mailed to each member]; and
thé pough' drafteertitled "Protecting Property Right During
Marriage" (embodied.in a report by Lundy, dated October 1, 1964),
copies of which had been distributed to members present.

a. Section 1. Allison referred to subsection (1) of
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section 1 of the rough draft and polnted out that by use of
"then or thereafter owned" he intended to make clear that

a declaration claiming a marital right in all real property
sltuated in the county was applicable not only to such real
property ownéd at the time of the recording of the declaration
but also to such real property owned thereafter and while the
marital right claimed by the declaration was in effect. He
also indicated that "now or hereafter owned" was used in the
declaration form set forth in subsection (2) to clarify this
matter. , . _

' Frohnmayer referred to subsection (4) of section 1 of
the rou§h draft and suggested that "in the declarant" should
follow "shall become vested,;" rather ‘than following "upon the
death of the spouse of- the. declarant.. carson questioned.
the use of "during the marriage" in subsection (4) and else-
where in section 1, and suggested substitution.of "within
the period of the existence of the marriage" therefor.

Allison referred to subsection (7) of section -1 of the
rough draft, pointed out that éomparable provisions of previous
rough drafts had been phrased . in terms of revocation of. the
recorded declaration and noted that subsection (7) was
phrased 1n terms of termination of the marital right, which he
consldered a more accurate way of describing the effect of’
divorce decrees and the other occurrences listed in sub- =
section (7). Iundy questioned whether phrasing subsection (7)
in terms, of termination of the marital right was accurate
" with respect to The court order referred to in paragraph’d)

of subsection (7) and in subsection (8). He pointed out
that under subsection (8) a court would determine the validity
and sufficlency of a recorded declaration and asked whether
a.court order terminating the marital right would be con-
slstent with the nature of the inquiry by the court into the’
validity and sufficlency of the recorded declaration. -Alllson
noted that the exilstence of the marital right was dependent
upon there being a valid and sufficient recorded declaration.
Lundy remarked that the recorded declaration might be found
to be invalld or insufficient, but that such a findlng should
not necessarlly prevent the subsequent recording of a proper
declaration; that a court order terminating the marital right
might be construed to preclude such a subsequent recording.
Gooding agreed that a finding that a recorded declaratlion was
invalid or insufficient should not preclude a subseqguent .
recording of a proper declaration. Zollinger suggested that
the last sentence of subsectilon (8) might be deleted, ILundy
expressed the view that subsection (8) and the reference to
-1t 1n paragraph (d) of subsection (7) would be incomplete
without the last sentence of subsection (8) or some similar
~ provision, Allilson suggested that paragraph (d) of subsection
(7) might be deleted and the last sentence of subsection (8)
bhrased 1n terms of revocatlon of the recorded declaration,
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rather than in terms of termination of the marital right.

Allison referred to subsection (9) of section 1 of the .
rough draft and polnted out that its purpose was to make clear
that a surviving spouse would be entitled to real property
owned by a decedent at the time of his death by reason of
intestate succession or election against will, whether or
not a declaration claiming a marital right had been recorded.

Jaureguy commented that, contrary to views he had expressed
previously, he was inclined not to favor the declaration
device or any other means of creating and maintaining any
kind of lnchoate right in real property owned in sole right
by one spouse in favor of the other spouse, and that the
rights of a surviving spouse to real property owned by a
decedent at the time of his death by reason of intestate
successlon or election against will were sufficlent.

b. Section 3. Allison referred to section 3 of the rough
draft and, In response to a questlon by Carson, polnted out
that at the last meeting the committee had agreed that a
guardian of the estate should not have authority to record a
declaration claiming a marital right for and on behalf of the
ward, on the theory that the general duty of the guardian to
protect. the estate of the ward would require the guardian to
make maximum use of the declaration device if he were authorized
to employ 1t, and that this would impose an undue burden on the
guardian, Frohmmayer expressed the view that perhaps a guardian
of the estate shoild be authorized to record a declaration in
‘appropriate circumstances.

5. Next Meeting of Advisory Committee. Theinext meeting
of the advIsory commIttTée was scheduled ror Saturday, November 14,
at 9 a.m., in Dickson's courtroom, 244 Multnomah County Court-
house, Portland. Tundy indicated that he would be unable to
attend the next meeting.

Dickeon requested Lundy to prepare an agenda for the next
meeting that would include petiiihg - matters in the areas of
dower and curtesy, guardianship and conservatorship and small
estates and those leglslative proposals of the Bar Committee
on Probate Law and Procedure that had been approved by the Bar.

The meeting was adjourned at 11:15 p.m.
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REPORT
October 8 1964

To: Members of the Advisory Committee
on Probate Law Revision

From: Stanton W. Allison

Subject. Revised rough draft on "Protecting Property Right
During Marriage

I have prepared, and hereby submit for consideration by the
Advisory Committee, the following revised rough draft of the
proposed legislation entltled "Protecting Property Right During
Marriage." Incorporated in this revised rough draft are some
of the ideas embodied in Mr. Gcoding!s letter, dated September
14, 1964; my letter, dated October 1, 1964; and Mr. Lundy's
report dated October 1, 1964, . .

Protecting Property Rlght During Marriage

Section 1. (1) A married person, referred to in'this

section as the declarant may cause to ne recorded in the
record of deeds of any county a written, signed and acknowledged
declaration claiming a marital right to an undivided one-
fourth interest in specifically described real property or in
all real property tnen-or‘thereafter owned during the marriage
in soie right by the spouse of the declarant and situated in
the county. T -

" (2) A declaration applicable to all real property may be

in the.followinguform:, .
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GENERAL DECLARATION CLAIMING MARITAL RIGHT

» the of
(name of declarant) (wife or husband) (name of

s claims a marital right
. husband or wife owning real property) -

to an undivided one-fourth interest in all real property now

or hereafter owned during the marriage in sole right by
‘ ( name

and situated in

of husband or wife owning real property)

County, Sﬁate of Oregon.

(Acknowledgment )

Declarant

(3) A declaration applicable to specifically described

real property may be in the following form:

SPECIFIC DECLARATION CLAIMING MARITAL RIGHT

- ,'the of
(name of declarant) (wife or husband) (name of

, » claims a marlital right
husband or wife owning real property)

to an undiyided one-fourth lnterest 1n the following described

real property ownéd in sole right by
: (name of husband or wife

and situated in ' County, State
owning real property)

of Oregon, to wit:
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Aprendlx

(Description of real property)

(Acknowledgment )
. Declarant

(4) An undivided:one-fdﬁrth-1nterest'iﬁ real property
to which a recorded declaration'is‘éppliéﬁble,‘bWhed during
the marriage in sole right by the spouse of the declarant
and situatéd'ih'the“county in which the declaration is’re-
cofded, shall become vested upon the death of the spouse of
the declarant in the declarant as a marital right, unless
ﬁhe'marital right has been released or termlnated or fhé
declaration-has'beén revoked as provided in this section., -

(5) The spouse of the’ declarant may not convey or mort-
gage real property to which a recorded declaration is appli-
cabie free of the marital right of the déclarahtfunless the
declaration has been revoked, the marital right has been '
terminated or the marital right is released by the declarant
Joining in the conveyance or executing a separate'éonveyénée i
or is subordinateéd by the _de'c'larént joining in the mortgage
or trust deed. ' ' | o '

(6) A recorded declaration may be revoked as to all or
part of the real property to:which:it is‘appgicable by a written,
signed and acknowledged revocation caused by the declarant to
be recorded 1n the record of deeds of the county in which the

declaration is recorded.
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(7) A marital right 1s terminated by:

(a) A decree declaring the marriage vold or dissolved.

(b) A decree of permanent or unlimited separation from
bed and board sbecifically terminating the marital right,

(¢) The death of the declarant before the death of the
spousé of the declarant. i

(d) A court order as provided in subsection (8) of this
section.

(8) The spouse of a declarant, or any person to whom he
conve?s-or'mortgages real property to which a reéorded‘declara-
tion is applicable without the Joinder of the declarant, may
maintain, within 10 years after the date of the recording of
the declaration, an action to determine the validity and suffi-
ciéncy of the declaration in the cireuit court for the county
in which the declaration is recorded. If the court finds that
the declaration 1s invalid Or,insufficieﬁt, the court shall
order the maritél right terminated.

(9) ©Nothing in this section shall affect the inheritance
righté 6f a‘declarant to real property of which the spouse of
the declarant dled seised as provided in ORS 111.020,

_ Sectlion 2, Section 3 of this Act is added to and made a
part of ORS 126,006 to 126.565.

Section 3. A guardian of the estate, with prior approval
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of the court by order, may exercise for and on behalf of the
ward ﬁhe right of the ward under section 1 of this 1965,Act to
cause a revocatlion of a recorded déclaration claiming a marital

right of the ward to be recorded or to release or subordinate

the marital right.
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ADVISORY COMMITTEE
Prosate law Revision

Eighth Meeting

Date: Saturday, November 14, 1964
Time: 9 a,m.
Flace: Judge Dicksonts courtroom
2k4 Multnomah County Courthousse
Portland

Suggested Agenda

Approval of minutes of Qctober 8 meeting of advisory committee.

Disposition of 194/ proposals of Bar Committee on Probate Law and
Procedure that were approved Lty Baxr,

Small estates, -

Prgpgsed legislation entitled "The Small Estates Acth (dated October 7
1964),

Dower and curtesy,
8. Protecting property right during marriage,

(1) Repert by Allison (dated October 8, 1964), containing revised
rough draft on "Protecting Property Right During Marriage,®

(2) Report by Lundy (dated October 1, 1964), containing revised
rough draft on "Protecting Property Right During Marriage,.?

(3) Report by Allison and Iundy (dated September 11, 1964), con-
taining rough draft on owner spousets statement in conveyance
or mortgage that property conveyed or mortgaged not residence
of either spouse.

b, Changing dower and curtesy,

Proposed legislation entitled "Changing Dower and Curtesy"
(Rough Draft, 10/9/64).

Guardianship and conservatorship.

Consideration of proposed legislation (Rough Draft, 7/18/64), starting
with section 2 thereof (accounts of guardian of estate). Pending
matters on section 2 are: Revised rough draft of subsection (4)
(intermediate accounts); revision of subsection (5) (finmal accounts);
and effect of settlement of final accounts and discharge of guardian,

Next mesting of advisory committee,



ADVISORY COMMITTEE
Probate Law Revision

Eighth Meeting, November 14, 1964
Minutes

The eighth meeting of the advisory committee was convened at 9:05 a.m.,
Saturday, November 14, 1964, in Chairman Dickson's courtroom, 244 Multnomah
County Courthouse, Portland. All members, except Frohnmayer, were present,
Also present was William E. Love, a member of the Law Improvement Committee.

1. Minutes of Last Meeting. No objection being raised, Dickson ordered
that reading of the minutes of the last meeting (October 8, 1964) be dispensed
with and that they be approved as submitted.

2, 1964 Proposals of Bar Committee on Probate Law and Procedure, Allison
referred to the proposed annual report of the Oregon State Bar Committee on
Probate Law and Procedure, and to the proposed legislation contained as exhibits
therein. {[Note: A copy of these exhibits constitutes Appendix A to these
minutes.] He noted that this report was submitted to the Oregon State Bar at
its annual meeting in Salem, October 7-10, 1964, and that the Bar, at that
meeting, had approved the general recommendation of the Bar committee that
legislation proposed thereby, and approved by the Bar, should be referred to
the Law Improvement Committee and the advisory committee for study and consider-
ation in the course of the probate law revision project. He pointed out that
the Bar had approved all the Bar committee recommendations of specific proposed
legislation except the one relating to attendance of a representative of the
State Treasurer's office at the first opening of a ward's safe deposit box by
the guardian of the estate or conservator (Exhibit C). Proposals approved by
the Bar were those relating to: (a) Objections by interested persons to the
confirmation of sales of real property by executors or administrators (Exhibit
A}; (b) revocation of wills by the subsequent marriage, divorce or annulment of
the marriage of testators (Exhibit B); (e¢) waiver in certain circumstances by
probate courts of the appointment of appraisers of estates of decedents (Exhibit
D); (d) clarification of the procedure when power of sale is given under the
terms of wills (Exhibit E); (e) obligation of executors and administrators to
pay mortgages or other liens or encumbrances on property of decedents (Exhibit
F); and (f) appointment of administrators to reopen estates of decedents
under certain circumstances (Exhibit G),

Dickson suggested, and Allison agreed, that the advisory committee should
proceed to consider the legislation proposed by the Bar committee and approved
by the Bar, and to determine which of these proposals, with whatever changes
the advisory committee considered necessary or desirable, should be recommended
to the Law Improvement Committee.

., Objection to confirmation of sale of real property__y personal representa-
tive (Exhlblt A). Allison explained, the Bar committee's proposed legislation
amending ORS 116,805 to permit any interested person to file objection to con~
firmation of the sale of real property by an executor or administrator, He
pointed out that at present only persons who were cited to appear on the appli-
cation for the order of sale were entitled to file objections (i.e., devisees
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and heirs; see ORS 116.745), and suggested that other persons (such as legatees,
creditors and spouses of interested persons, including the wife of the decedent)
should also be entitled to file objections.

Zollinger suggested that another person who should be entitled to file objection
might be a potential purchaser in the event the court vacated the sale of the
real property and directed resale. He questioned the qualification that a person
entitled to file objection be "interested,"” commented that there might be some
difficulty in determining who was an "1nterested“ person and expressed the view,
with which Allison, Dickson and Jaureguy agreed, that any "person," rather
than any "interested person," should be entitled to file objection. - In answer
to a question by Butler, Zollinger noted that "any person" was the terminology
used in the comparable provision of the guardianship statutes, [Note: See ORS
126.451, ]

Allison moved, seconded by Zollinger, that Exhibit A, as amended by deletion
of "interested" before "person," be approved. Motion carried unanimously.

Butler commented that he would like to see the provision of the probate
statutes relating to confirmation of the sale of real property (i.e., ORS
116.810) conformed to the comparable provision of the guardianship statutes
(i.e., ORS 126.456),

b. Revocatien of will by subsequent marrlageJ divorce or annulment of
marriage of testator (Exhibit B). Allison explained the Bar committee's proposed
legislation relating to revocation of the will of a testator by his subsequent
marriage, divorce or annulment of his marriage. He pointed out that the present
statute (i.e., ORS 114,130), which would be repealed by the proposed legislation,
operated as an absolute revocation of the will of a testator in the event of his
subsequent marriage, referring to the statement by the Oregon Supreme Court in
Booth's Will, (1901) 40 Or, 154%, that "the statute does not make the marriage a
presumptive revocation, which may be rebutted by proof of a contrary intention,
but makes it operate eo instantl as a revocation." He noted that the proposed
legislation would provide three exceptions to revocation of the will of a testa-
tor by his subsequent marriage: First, no revocation unless his spouse survived
the testator; second, no revocation if provision for the spouse had been made by
written antenuptial agreement or marriage settlement; and third, no revocatioen
if the will provided for the spouse or mentioned the spouse in such a manner as to
show an intention not to make such provision. Allison expressed the view that
in many instances the effect of the present statute was unreasonably harshj for
example, where a will was made in contemplation of marriage and other provision
was made for the testator's prospective spouse, where a will devised or bequeathed
much of the testator's property to persons other than his spouse and he had not
contemplated the effect of his possible subsequent divorce or where the testator
and his spouse were divorced but the spouse predeceased the testator. He noted
that, under the proposed legislation, a subsequent divorce would only revoke those
provisions in.a will in favor of the former spouse of the testator.

Zollinger suggested that section 2 of Exhibit B be amended by inserting, after
"annulled," the words "unless his will shall otherwise provide." He commented
that a will might be made in contemplation of divorce and might contain some
provision for the spouse to be divorced, and that under such circumstances the
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divorce should not be considered to revoke the will. In answer to a question
by Carson, Zollinger expressed the view that the provision in the will should
not be qualified by the word "expressly'" or "explicitly," that the intention
of the testator should control and that the court should be relatively free
to determine what the testator's intention was. Allison expressed agreement
with Zollinger's sugpested amendment. . :

Allison moved, seconded by Carson, that Exhibit B, as amended by insertion
of the words suggested by Zollinger, be approved, Motion carried unanimously.

c. Guardian's access to ward's safe deposit box (Exhibit C), Allison
noted that the Bar committee’s proposed legislation to require the presence
of a representative of the State Treasurer’s office at the time of the first
opening of a ward's safe deposit box by the guardian had been disapproved by
the Bar. Dickson suggested, and the committee agreed, that Exhibit C was not
properly before the committee for study and consideration and that, therefore,
it should not be considered.

d, Waiver of appralsal of estates of decedents (Exhibit D), Allison
explained the Bar committee's propesed legislation amendlng ORS 116,420 to permit
the court to waive the appointment of appraisers to appralse property of a
decedent in certain specified circumstances, He commented that there were
probably many estates of decadents that consisted wholly or largely of cash
or other property the value of which was readily ascertainable, and suggested
~that in such cases the appointment of an appraiser or appraisers was not

necessary. He noted that although the present statute requires the appointment
of at least orie appraiser in all cases, he was aware that some courts have
more or less disregarded the statute and waived the appointment of appraisers
in cases involving cash or other property with readily ascertainable value,

Zollinger questioned the necessity of the reference to the inheritance tax
statutes (i.e,, ORS 118,005 to 118,840) in subsection (3) of ORS 116,420, as
amended by Exhibit D, and suggested that the reference be deleted. In response
to a suggestion that the appraisal provision of the inheritance tax statutes
(i,e., ORS 118,630) might alsc be amended to permit waiver of appraisal,
Zollinger noted that the provision authorized the court, on its own motion cr
that of an interested party, to appoint one or more appraisers if no previous
inventory or appraisal had been made or if a previous inventory or appraisal
was considered insufficient or inadequate,; and expressed the view that no
change in this provision need be made. :

Dickson expressed disapproval of the proposal in Exhibit D that the court,
in its discretion, be authorized to waive the appointment of any appraisers
under certain circumstances, He commented that the court would probably be
flooded with requests for waiver, and that this would impose a considerable
burden on the court to determine the propriety of waiver in each case,
Zollinger exp:essed agreement with tie view advanced by Dickson,

Dickson suggested that the present maximum of $10,000 on the value of
estates for appraisal of which a court was authorized to appoint a single
appraiser be increased, perhaps at least to $15,000, thus reducing the cost
of appraisal in a larger number of estates, but not leaving the matter within
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the discretion of the court. In answer to a guestion by Allison, Dickson commented
that he would not object to a maximum value of $25,000,

Love commented that he had observed, in some estates administered in sasternm
Oregon, that appraisal was often handled by the attorney for an estate, with the
appraisers merely confirming valuations determined by the attorney, and that the
appraisers were only called upon to do the actual work of appraisal where real
property or contracts or other property sometimes difficult to value were involved,
He suggested that this might be the usual pattern of appraisal, as a practical
matter, outside of Multnomah County. Riddlesbarger noted that Love's observation
was probably accurate, He commented that, in his experience, security dealers
seldom charged a fee for appraising securities of an estate. Gooding indicated
that he had similar experience with respect to security dealers and that the
reason for not charging a fee in such cases probably was that the security
dealers had, or hoped to obtain, the business of handling the securities,

Allison suggested that waiver by the court of the appointment of any appraisers
might be limited to estates consisting solely of cash, Dickson responded that
courts probably waived appraisal in such cases now, even though the statutes did
not expressly authorize this, because no one objected to such waiver.

Zollinger expressed the view that most personal representatives themselves
were sufficiently capable to appraise cash and securities listed by any national
security exchange and that appraisers should not be required for property of this
kind. Dickson suggested that some consideration might be given to an approach,
somewhat similar to that adopted by the provision in the inheritance tax statutes,
involving no appointment of appraisers unless requested by some interested person,
Zollinger commented that if that approach was adopted there might be few requests
for the appointment of appraisers, but Butler and Riddlesbarger disagreed with
Zollinger on this point. Dickson stated that he understood that the various
tax agencies usually relied upon their own appraisers, and sugpested that per-
sonal representatives might select their own appraisers, without requesting the
court to appoint them, and use the reports of those appraisers for tax purposes,
which the tax agencies would probably accept.

Allison suggested, and the committee agreed, that further consideration of
Exhibit D be postponed pending preparation by himself and perhaps others of
a revised draft of proposed legislation on the subject,

e, Sale of property of decedent under power in will (Exhibit E), Allison
explained the Bar committee's proposed legislation relating to sale or other
disposition of property of a decedent under a provision made in the will of
the decedent, noting that the purpose of Exhibit E was to clarify the ambiguity,
or at least uncertainty, of the procedures under the present statute (i.e.,

ORS 116.825),

Zollinger questioned the need for court confirmation of a sale of real property
under a power granted in a will, Allison supggested that one argument for con-
firmation might be the circumstance that the court order confirming the sale
would be entered in the probate journal as a record of the transaction., He ex-
pressed the view that if a power of sale was granted in a will to the executor,
the executor should be permitted to proceed under the power and make a return
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of the sale, but not obtain court confirmation. He indicated, however, that he
was not in favor of dispensing with court confirmation if the sale was made by
an administrator with the will annexed. Zollinger commented that, in his
opinion, if the power of sale was to be exercised only by the executor, court
confirmation was not essential, but stated that he would not object to court
confirmation if the authority to exercise a power of sale was in an admini-
strator with the will annexed as well as an executor, Carson suggestad, and
Butler and Gooding agreed, that the best solution would be to permit either

an executor or an administrator with the will annexed to exercise the power

of sale and to require court confirmation in both cases,

Carson noted that he had previously suggested deletion of the words
"from a well drilled" from ORS 116.825 [Note: See Minutes, Probate Advisory
Committee Meeting, 6/13/64, Appendix B.], and suggested that, since Exhibit E
amended ORS 116,825, Exhibit E be amended to delete the words in question.

Dicksen asked if there was any sentiment in favor of reducing the time
1limits for return and court confirmation after a sale of property (i.e.,
return of sale of personal property within 15 days after sale, under ORS
116.715; return of sale of real property within 10 days after sale, under
ORS 116.805;: objections to sale of real property within 15 days after filing
of return, under ORS 116,810), whether in connection with a power of sale
granted in a will or generally. The matter of these time limits was discussed
at some length. Dicksori suggested that a l0-day time limit was sufficient
for both a return and objections, and whether the property involved was real
or personal. He expressed the view that, in the case of personal property,
requiring a return of sale served little purpose if court confirmation was
not also required,

Alliseon suggested that Exhibit E be amended to delete the words "from a
well drilled" as suggested by Carson, and to auvthorize sale or other disposition
under a power granted in a will of any property by an executor or administrator
with the will annexed, with the only exception being that in the case of the
sale of real property a return be required within 10 days after the sale and
court confirmation be required. Butler suggested that a period of time also
be allowed for the filing of objectiems.

Allison moved, seconded by Butler, that Exhibit E be redrafted in accordance
with the views expressed by members of the committee, and that the redraft then
be considered by the committee., Motlon carried unanimously.

f. Payment of mortgages or other encumbrances on property of decedent
(Exhibit F), Allison explained the Bar committee's proposed legislation relat-
ing to the obligation of a personal representative to pay mortgages or other
encumbrances on property of a decedent. He pointed out that under the prasent
statute (i.e., ORS 116,140), which would be repealed by Exhibit F, an heir,
creditor or other person interested could force the executor or administrator
to sell personal property of the estate and use the proceeds to redeem property
under encumbrance, and expressed the view that this would impose hardship in
some cases., Jaureguy noted the inconsistency of ORS 116,155, which appeared
to deny the authority of an executor or administrator to redeem when a mortgage
had been foreclosed or when proceedings had been commenced for foreclosure, and
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ORS 116.165, which appeared to authorize such redemption. He expressed the view
that a testator whose will devised real property subject to a mortgage prior to
execution of the will probably intended that the devisee take the property sub-
ject to the mortgage and be responsible for discharging the obligation secured
by the mortgage, but recognized that a reasonable argument might be made for a
contrary intent on the part of the testator. He noted that similar opposing
arguments might be made as to the intent of the testator when devised real
property was subjected to a mortgage after the execution of the will devising
it, Jaureguy commented that there should be some definite rule on the subject.

Zollinger questicned the meaning of "other lien or encumbrance" in section
1 of Exhibit F., He referred to the exception as to judgment liens, and suggested
that tax liens fell into the same category as judgment liens. He commented that
perhaps the application of the section should be limited to mortgages and trust
deeds, noting that these were voluntary encumbrances. Carson suggested that
mechanics? liens might be included. Riddlesbarger asked whether security agree-
ments covering personal property should not be included, Dickson expressed the
view that the section should apply to either real or personal property and to
encumbrances thereon voluntarily assumed,

Gooding expressed some concern about that part of section 1 that would re-
quire an executor or administrator to apply rents or profits to the payment
of instalments of principal or interest falling due upon a lien or encumbrance,
indicating that he did not favor this use of rents or profits in some circum-
stances, Carson suggested, and the committee agreed, that the words "any in-
stallments of" be deleted and that "or legatee™ be inserted after "devisee."

Riddlesbarger suggested, and the committee agreed, that "specific" should
be substituted for "express'" in that part of section 1 relating to directions
in a will for payment of a lien or encumbrance.

It was suggested, and the committee agreed, that section 1 should be amended
to apply to a "mortgage, trust deed or security agreement,” rather than a "mort-
gage or other lien or encumbrance." It was also agreed that "lien or'" should
be deleted from the phrase '"lien or encumbrance."

Allison suggested, and the committee agreed, that "administrator with the
will annexed" be substituted for "administrator" in section 1.

I+ was moved and seconded that Exhibit F, as amended in accordance with
suggestions agreed upon by the committee, be approved., Motion carried unani-
mously.

g.__Reopening of estate of decedent for further administration (Exhibit G),

Alliscn explained the Bar committee's proposed legislation relating to reopening
the estate of a decedent for further administation after it had been closed.
In response to a question by Jaureguy, Allison noted that Exhibit G would pro-
vide statutory authorization for a practice that was presently being permitted
in some cases, such as where other property of the estate was discovered after
closure of the estate.

Riddlesbarger suggested for committee consideration the section of the 1963
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Iowa Probate Code on the subject of recpening administration, which reads as
follows:

"8 488, Upon the petition of any interested person, the court may, with
such notice as it may prescribe, order an estate reopened if other property
be discovered, if any necessary act remains unperformed, or for any other
proper cause appearing toc the court., It may reappoint the personal repre-
sentative, or appoint another personal representative, to administer any
additional property or to perform other such acts as may be deemed neces-
sary, The provisions of law as to original administration shall apply,
insofar as applicable, to accomplish the purpose for which the estate is
reopened, but a claim which is already barred can, in no event, be asserted
in the reopened administration.”

The matter of when claims against estates were barred under Orepgon law was
discussed briefly, Carson asked whether a creditor barred under criginal ad=-
ministration should be allowed to reassert his claim against property of the
estate discovered after closure of the original administration, and commented
that perhaps at least a creditor who received only partial payment of his claim
under original administration because of inadequacy of the estate to pay in full
should be allcowed to seek payment of the balance of his claim unpaid from after=
discovered property. Dickson expreassed the view that in the case of partial
payment because of estate inadequacy the creditor probably would not be barred
from seeking such payment from after-discovered property.

Butler asked about the application of the Iowa statute to the situation of
an insolvent estate reopened because of after-discovered property, and whether
in this situation creditors would be barred from asserting their claims for
payment from the after-discovered property. Riddlesbarger responded that the
Iowa statute did not appear to cover this situation.

Love commented that in some situations creditors, after noting the inadequacy
of the estate to pay their claimssmight not bother to file such claims, and in
such situations they would be barred if additional property was discovered after
closure of the estate. Dickson remarked that this was a matter which should be
given more consideration in the course of the probate law revision project.

Zollinger moved, seconded by Riddlesbarger, that Exhibit G be amended by
substitution of the substance of section 489 of the 1963 Iowa Probate Code for
the substance of section 1 of Exhibit G, and that Exhibit G, as so amended, be
approved., Motion carried unanimously,

3. ©Small Estates, Dickson suggested, and the committee agreed, that con-
sideration of the proposed legislation relating to small estates be postponed
until a future meeting, and that the committee proceed with consideration of
the proposed legislation relating to dower and curtesy in an effort to complete
action thereon at this meeting.

4, Dower and Curtesy.

2, Protectlng property right during marriage. Allison referred to the
rough draft of proposed legislation entitled ﬁirotectlng Property Right During
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Marriage" (embodied in his report dated October 8, 1964), which was a revision
of previous rough drafts with the same title, He noted that the draft had been
considered briefly at the last meeting of the committee on October 8, and was
reproduced as an Appendix to the minutes of that meeting. He poznted -out that
several changes in the wording of section 1 of the draft had been suggested at
the last meeting, as follows: (a) In subsection (1), line 6, substitution of
fwithin the period of the existence of" for "during"; (b) in subsection (4),
line 2, substitution of "within the period of the existence of" for "during"j
(¢) in subsection (4), line 5, insertion of "in the dsclarant as a marital
right" after "vested" and, in line 6, deletion of "in the declarant as a marital
right"; (d) deletion of paragraph (d) of subsection (7); and (e) in subsection
(8), line 9, substitution of "recorded declaration revoked" for '"marital right
terminated."

In response to a question, Carson indicated that "within the period of the
existence of the marriage" was preferable to "during the marriage," since the
principal meaning of "during" was "throughout," and "throughout the marriage"
was not what was intended, Allison suggested that "durlng the marriage" be
retained in the form of a general declaration set forth in subsection (2) of
section 1. The committee agresd that the wording in the form should be "at any
time during the marriage." The committee also agreed that, in subsection (1),
line 5, "either" should be inserted after "interest," and that the suggestions
for changes in wording made at the last meetlng, as poznted out by Allison,
should be approved.

The proposition of whether the declaration to protect a property right during
marriage, as embodied in the rough draft, should be approved was discussed at
some length., Jaureguy indicated that, after much thought on the matter, he was
opposed to the declaration device as it applied to all real property, although
he might be in favor of the device if it was applicable only to the homestead,

He also indicated that he would be inclined to favor some general requirement
that the homestead might not be sold without the signatures of both spouses,
Allison pointed out that the declaration device, as embodied in the rough draft,
represented an effort to £ill, to some extent, the gap that would be left by
abolition of inchoate dower and curtesy by other legislation to be proposed by
the committee, He expressed the view that there would be a few hardship cases
arising out of the abolition of inchoate dower and curtesy, and that the declara-
+tion device would constitute a protection available for use in such cases.

He also suggested that the declaration device would make it somewhat easier

to convince the legislature that dower and curtesy should be abolished. Butler
jindicated that he did not favor the declaration device on its merits, but that,
like Allison, he believed it would be necessary to support abolition of dower
and curtesy before the legislature.

Zollinger commented that limiting the application of the declaration device
to the homestead, as mentioned by Jaureguy, would require either a precise
identification of what was a homestead or an assumption that any property being
conveyed was a homestead., Jaureguy suggested that the statutes relating to
exemption of homestead from execution, under which a homestead owner may file
a declaration of homestead, might be followed [Note: See ORS 23,240 to 23.270,
particularly subsection (2) of ORS 23,270.] Allison agreed that the major prob-
lem area probably was the homestead, but expressed the view that the practical
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problem of sufficiently identifying what was a homestead, for purposes of con-
veying or encumbering, was an extremely difficult one and that the end result
would likely be a requirement, as it was now, that both spouses join in every
conveyance or encumbrance. Zollinger stated that he saw no need for and did not
favor protection of a spouse by means of the declaration device, even in the
case of the homestead. He noted that no such protection presently existed with
respect to personal property, and asked why it should exist with respect to real
property.,

Jaureguy remarked that another basis for his objection to the declaration
device was that, under it, a spouse would acquire both a right in the rsal
property and a share in the proceeds of the sale thereof, either immadiately
or upon the death of the other spouse, Zollinger noted that in the case of
a gift of the property there would be no proceeds, Alison commented that if
a spouse who filed a declaration did not join in a conveyance, he would be un-
likely to share in the proceeds of a sale, and that if he did share in the pro-
ceeds, he would likely join in the conveyance, thus releasing the marital right
established by the declaration., Love expressed the view that the situation
described by Jaureguy would almost never arise, since as a practical matter the
property subject to the filed declaration probably would not be conveyed unless
the spouse who filed the declaration joined in the conveyance,

Allison moved, seconded by Gooding, that the rough draft embodying the
declaration device, as amended in accordance with suggestions agreed upon by
the committee, be approved. Motion carried, with Jaureguy and Zollinger
wvoting no,

b. Changing dower and curtesy. Allison referred to the latest rough
draft of proposed legislation entitled "Changing Dower and Curtesy" (dated
October 9, 1964), He moved, seconded by Zollinger, that section 1 (amending
ORS 111.020) of the draft be approved. Motion carried unanimously.

Allison explained the change in ORS 113,050 proposed by section 2 of the
draft. Zollinger noted that section 2 referred to real property of which the
decedent died "possessed," and asked whether, with respect to real property,
"seised" should not be used instead of "possessed," Allison pointed out. that
"seised" was used in ORS 111.020, which dealt with descent of real property.
Riddlesbarger suggested, and the committee agreed, that, with respect to real
property, '"seised" should be used instead of "possessed."

Carson questioned the use of "possessed" in section 2 with respect to per-
sonal property, and suggested that "owned" Le substituted therefor, He commented,
and Butler agreed, that a person might possess personal property without owning
it. Allison suggested that the wording "owned by the decedent at the time of
death" might be used. Riddlesbarger asked whether bonds payable to another
person on the death of a decedent constituted personal property "owned" by the
decedent at the time of death and thus subject to the election against will, and
expressad the view that such bonds should not be so considered, He recalled a
situation in which a court had ruled that such bonds were not a part of a
decedent’s estate, Butler suggested use of "owned by the decedent’s estate”
instead of "owned by the decedent." Zollinger suggested, and the committee
agreed, that the wording should be "personal property of the estate of the
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decedent owned by the decedent at the time of death."

Jaureguy asked whether some provision should be made for an offset against
the one-fourth interest taken by a surviving spouse under election against will
in the event the surviving spouse also received real property held by the
entirety with the decedent, who furnished the purchase price therefor; life insur-
ance proceeds; or bonds payable to the surviving spouse on the death of the
decedent. Butler expressed disapproval of such an offset, and commented that the
matter was one subject to the control of the decedent during his life and that an
attempt to regulate it after his death should not be made by statute. Zollinger
pointed out that election against will was a statutory right, and expressed the
view that if a surviving spouse received property of a decedent on his death that
was not part - of his estate, it was not unreasonable to limit the right of election
against will., Allison noted that information concerning amounts received by a
surviving spouse as life insurance beneficiary or real property received by a
surviving spouse as surviving tenant by the entirety ordinarily did not appear in
estate proceedings, and commented on the difficulty of obtaining accurate infor-
mation of this nature as a drawback to the suggested offset against or limitation
on election against will, Butler remarked that the question of who furnished the
purchase price for jointly owned property also would constitute a difficult prob-
lem in connection with the offset or limitation. Carson suggested that a proposal
to limit election against will submitted to the legislature at the same time as
the proposal to abolish dower and curtesy and substitute a substantial equivalent
might tend to reduce chances of legislative approval of the latter proposai,
Dickson expressed the view that a proposal to limit election against will, if
favored by the committee, should be embodied in separate proposed legislation
rather than in that relating to changing dower and curtesy.

Allison moved, seconded by Gooding, that sections 2 and 3 of the draft be
approved. Motion carried unanimously,

Allison noted that the balance of the sections of the draft primarily dealt
with deletion of references to dower and curtesy in a number of existing statutes.
He suggested postponement of consideration of those sections until all members
had an opportunity to review them. Dickson suggested, and the committee agreed,
that consideration of those sections be made a special order of business for the
next meeting of the committee.

Riddlesbarger left the meeting at this point.

5. Guardianship and Conservatorship. Zollinger pointed out that the rough
draft of proposed legislation on guardianship and conservatorship (dated July
18, 1964) was still under consideration, and that the committee had not taken
action on the amendment of ORS 126,336 (relating to accounting by guardians) by
section 2 of the draft, He noted that the latest revision of that part of ORS
126,336 relating to disposition of accounts other than final accounts of a
guardian of the estate was embodied in a report dated September 11, 1964, which
members had previously received. [Note: This report is reproduced as Appendix
B to these minutes.] Jaureguy suggested, and the committee agreed, that the
wording of paragraph (a) (D) of the September 11 revised draft be adjusted to
make clear that copies of accounts were to be mailed or delivered to all persons
listed who requested them, as follows: "% % % to [any] those of the ward's




Page 11
Probate Advisory Committee
Minutes, 11/14/64

children, parents, brothers or sisters who [is] are not under legal disability
and [has] have presented a request # # * "

The committee then turned to consideration of subsection (5) of ORS
126,336, as amended by section 2 of the July 18 draft, relating to disposi-
tion of final accounts. Carson commented that the committee had previously
discussed limiting personal service of a final account to a ward not under
legal disability and providing for mail or delivery of copies thereof to
the other persons listed in subsection (5). Dickson suggested deletion of
the word "personally." After further discussion, it was suggested that
subsection (5) be amended to read as follows: '"The guardian of the estate
shall cause a copy of his final account to be mailed or delivered to
[served personally on a ward not under legal disabllity, the person or
institution having the care, custody or control of a ward under legal
disability,] each person to whom copies of other accounts are required to
be mailed or delivered as provided in subsection (%) of this section, the
executor or administrator of a deceased [ward] ward’s estate and a
successor guardian. Within 10 days after the date of such mailing or
delivery [the service], any such person [or institution so required to be
served | may make and file in the guardianship proceeding written objections
to the final account." Zollinger expressed the view that 10 days might not
be sufficient in some circumstances. Dickson responded that additional
time might be allowed by order of the court or by stipulation. Zollinger
moved, seconded by Carson, that subsection (5), as amended pursuant to the
previous suggestion, be approved. Motion carried,

The effect of settlement of final accounts and discharge of the
guardian was discussed briefly. Zollinger suggested, and the committee
agreed, that consideration of this matter should be deferred until a
future time, and perhaps be considered in conjunction with similar matters
as to decedents' estates,

Zollinger referred to and explained the amendment of ORS 126,346 by
section 3 of the July 18 draft. Gooding moved, seconded by Butler, that
section 3 be approved., Motion carried unanimously,

6. Next Meeting of Advisory Committee, The next meeting of the advisory
committee was scheduled for Saturday, December 12, at 9 a.m., in Dickson's
courtroom, 244 Multnomah County Courthouse, Portland.,

The meeting was adjournmed at 1:30 p,m.



APPENDIX A
(Minutes, Probate Advisory Committee Meeting, November 14, 1964)

The following are the Exhibits (i.e., proposed legislation) contained in
the proposed annual report of the Oregon State Bar Committee on Probate Law
and Procedure for the year 1963-1964., The Oregon State Bar, at its annual
meeting in Salem, October 7-10, 1964, approved Exhibits A, B, D, E, F and G,
and disapproved Exhibit C.

EXHIRBIT A
A BILL
FOR AN ACT

Relating to return of sale and objections thereto; amending ORS 116,805,

Be It Enacted by the People of the State of Orégon:

Section 1, ORS 116,805 is amended to read:

116.805, Within 10 days after the sale of real property, the executor or
administrator shall make a return of his proceedings concerning the séle, and
file the same with the clerklof the probate court. At any time within 15 days
from the fiiing of such retufn [any person cited to appear on the application

for the order of sale,] any interested person may file his objection to the

confirmation of such sale,

EXHIBIT B
A BILL

FOR AN ACT

Relating to revocation of wills by subsequent marriage or divorce of testa-
tor; creating new provisions; and repealing ORS 114,130,

Be It Enacted by the People of the State of Oregon:

Section 1. If, after making any will, the testator shall marry, and the
wife or husband of testator shall be living at the time of his death, such will
shall be deemed revoked, unless provision shall have been made for such sur-

vivor by a written antenuptial agreement or marriage settlement or unless such
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survivor be provided for in the will or in such way mentioned therein as to
show an intention not to make such provision, and no other evidence to rebut
the presumption of revocatien shall be received.
Section 2. If, after making any will, a testator shall be divorced, or his
marriage shall be annulled, such divorce or annulment shall revoke all provisions
in the will in favor of the former spouse, including any provision appointing

such spouse as the executor or executrix of the will,

Section 3, ORS 114,130 is repealed.

EXHIBIT C
A BILL
FOR AN ACT

Relating to the power of a Guardian or Conservator to gain access to the
safe deposit box of his ward; requiring the presence of a representative from
the State Treasurer's Office at the time of first access; and the filing of an

inventory of the contents thereof,

Be It Enacted by the People of the State of Oregon:

Section 1, No person, safe deposit company, trust company, corporation,
bank or other institution engaged in the business of renting safe deposit boxes
or other receptacles of similar character, shall permit the guardian or conser-
vator of the estate of the owner or tenant thereof to gain access thereto unless
the State Treasurer, personally or by representative, shall be present at the
first opening of such safe deposit box by such guardian or comservator.

Section 2. The State Treasurer, or his representative, shall, within ten
days after being present at the opening of the safe deposit box of a ward by
the guardian or conservator of his estate, file with the Clerk of the county

wherein the guardianship or conservatorship of such ward is pending an inventory
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of the contents of said safe deposit box.

EXHIBIT D
A BILL
" FOR AN ACT
Relating to appraisement, appointment of appraisers aﬁd waiver of-appraisal;
creating new provisions; and amending’ORS‘llﬁ.l}QOn

Be It Enacted by the People of the State of Oregon:

Section 1, ORS 116,420 is amended to read:
116,420, (1) Before the inventory is filed, the property therein described
shall be appraised at its true cash value by three disinterested and competent

persons, who shall be app01nted by the court, provided, that the court may, in

its dlscretlon, app01nt but one appraiser 1f the probable value of the estate
does not exceed $10,000, exclusive of cash and securities of the United States

Government, and provided, further, that the court, in its discretion, may waive

the appointment of any appfaisers if, in its judgment, the value of the property

may be definitely ascertained and entered in the inventory by the personal

representative and if no useful purpose will be served by the appraisal.

(2) If any part of the property is in a county other than that wherein fhe
administration ié granted, the appréiser"or aﬁpraisers thereof may be appointed
by such court, ‘or the court of the county in which the property is locateda In
the latter case, a certlfled copy of the order of ‘appointment shall be filed

with the ;nventoryu

(3) .Nothing contained herein shall limit the power of the court to require

the filing of an inventory and the making of an appraisal as provided in ORS

118,005 to ORS 118,840,
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EXHIBIT E
A BILL
FOR AN ACT
Relating to the disposition of property under power in will; creating new

provisions; and amending ORS 116.825,

Be It Enacted by the People of the State of Oregon:

Section 1. ORS 116,825 is amended to read as follows:

116,825, When a testator makes provisiqn in his will for the sale, lease,
including, without limitation, a lease granting the right to explore or prospect
for and remove and dispose of oil, gas and other hydrocarbons, and all other
minerals or substances, similar or dissimi;ar, which may be produced from a well
drilled pursuant to such lease, or other disposition of all or any particular
portion of his estate, the same may be sold, leased or otherwise disposed of as
directed, by the executor [or administrator with the will annexed, without an
order of the court therefor, but any sale conducted under such power shall be
made and a return filed thereon in all respects as if it were made by order of
the court, unless there are special directions in the will concerning the manner
and terms of sale, in which case he is governed by such direction in such res-

pects] without regard to any statutory requirements or procedure except that

in the case of the sale of perscnal property the executor shall file a return

of sale within 15 days after the completion of the sale, but such sale need not

be confirmed, and in the case of the sale of real property the executor shall

file a return of sale and obtain a confirmation of the sale by the court in

the manner required by ORS 116.805 and 116.810.

EXHIBIT F

A BILL

FOR AN ACT
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Relating to the obligation of executors to make payments upon encumbered

property; creating new provisions; and repealing ORS 116.140.

Be It Enacted by the People of the State of Oregon:

Section 1. When any real or peréonal property subject to a mortgage or other
lien or encumbrance, except the lien of a judgment against the decedent, is
specifically bequeathed or devised, the legatee or devisee thereof shall take
such property subject to such mortgage or other lien or encumbrance and there
shall be no obligation upon the executor or administrator to make any payments
of principal or interest thereon unless (1) there are express directions in the
will that said lien or encumbrance be so paid, or (2) the executor or admini-
strator obtains rents or profits from said property, in which case the same, if
requested by the devisee, shall first be applied to the payment of any install-
ments of principal or interest falling due upon any such lien or encumbrance, or
(3) any beneficiary of the estate consents that such payments be made and charged
against his interest,

Section 2., ORS 116,140 is repealed.

EXHIBIT G
A BILL
FOR AN ACT
Relating to appointment of an administrator when after discovered property
is found in an estate or when it becomes necessary or proper that letters should
again be issued,

Be It Enacted by the People of the State of Oregon:

Section 1, The final settlement of an estate shall not prevent a subsequent
issue of letters testamentary or of administration, or of administration with the

will annexed, if other property of the estate is discovered, or if it becomes
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Relating to the obligation of executors to make payments upon encumbered

property; creating new provisions; and repealing ORS 116.140.

Be It Enacted by the People of the State of Oregon:

Section 1. When any real or peréonal property subject to a mortgage or other
lien or encumbrance, except the lien of a judgment against the decedent, is
specifically bequeathed or devised, the legatee or devisee thereof shall take
such property subject to such mortgage or other lien or encumbrance and there
shall be no obligation upon the executor or administrator to make any payments
of principal or interest thereon unless (1) there are express directions in the
will that said lien or encumbrance be so paid, or (2) the executor or admini-
strator obtains rents or profits from said property, in which case the same, if
requested by the devisee, shall first be applied to the payment of any install=
ments of principal or interest falling due upon any such lien or encumbrance, or
(3) any beneficiary of the estate consents that such payments be made and charged
against his interest,

Section 2. ORS 116,140 is repealed,

EXHIBIT G
A BILL
FOR AN ACT
Relating to appointment of an administrator when after discovered property
is found in an estate or when it becomes necessary or proper that letters should
again be issued.

Be Tt Enacted by the People of the State of Oregon;

Section 1, The final settlement of an estate shall not prevent a subsequent
issue of letters testamentary or of administration, or of administration with the

will annexed, if other property of the estate is discovered, or if it becomes
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necessary or proper for any cause that letters should be again issued,



APPENDIX B

(Minutes, Probate Advisory Committee Meeting, November 1u, 196L)

REPORT
September 11, 1964

To: Members of the Advisory Committee
on Probate Law Revision

From: Robert W, Lundy
‘Chief Deputy Legislative Counsel

Subject: Disposition of intermediate accounts of guardian of estate,

At the last meeting of the Advisory Committee, I submitted a revised draft
of subsection (4} of ORS 126,336 (relating to the disposition of accounts
other than final accounts of a guardian of the estate), embedying, in so far
as possible, the revisions apparently agreed upon by the committee at the -
July 18 meeting. At the last meeting the committee considered that revised
draft, directed or suggested certain revisions thereof and requested that I
prepare and submit a new revised draft., See Minutes, Prcbate Advisory Committee
Meeting, 8/22/64, page 13, TFollowing is such a new revised draft of subsection
(q’)n 7 ' .

126,336, * * =

]

(4) (a) [Thel] Before filing any account other than his final account,

a guardian of the estate shall [give a copy of each account to the person
or institution having the care, custody or control of the ward.] cause a

copy of the account to be mailed or delivered:

(A) If the ward has been committed or admitted to, and not discharged

from, a state institution listed in ORS 426,010, 427,010 or 428,420, to

the Secretary of the Oregon State Board of Control and to the superintendent

of the institution who has presented a request for a copy to the guardian

before the filing of the account,

(B) If there is a guardian of the person for the ward other than the

guardian of the estate, to the guardian of the personm.

(C) If the ward is a minor 14 years of age or older or a spendthrift,

to the ward,
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(D) If the ward is a minor or an incompetent, to the ward's spouse who

is not under legal disability and to any of the ward's children, parents,

brothers or sisters who is not under legal disability and has presented a

request for a copy to the guardian before the filing of the account.

(b) The guardian of the estate shall file with each account other than

his final account his affidavit or other proof satisfactory to the court

that copies of the account have been mailed or delivered as provided in

paragraph (a) of this subsection, showing the names of the persons to whom,

and the addresses tc or at which, the coples were mailed or delivered.

E

Comment: The revision of subsection (4) of ORS 126,336 by the above draft
is based upon Minutes, Probate Advisory Committee Meeting, 8/22/64
pages 11 to 14, and Appendix B,

See also: Minutes, 7/18/64, pages 8 to 12,
Section 2, Guardianghip and Conservatorship Bill, Rough Draft,
7/18/64, pages Y4 and 5.
Minutes, 6/13/64, pages 11 to 13, and Appendix C.
Minutes, 5/16/64, papes 10 and 11, and Appendix B, page 8.



ADVISORY COMMITTEE
Probate Law Revision

Ninth Meeting

Date: Saturday, December 12, 198l
Time: 9 a.m.
Place: Judge Dickson's courtroom
2hly Multnomah County Courthouse
Portland

Suggested Agenda

{Note: The rough minutes of the November 1l meeting have not yet been edited.
Lundy will endeavor to do so and distribute copies later this month. ]

Activities of advigory committee from now through 1965 legislative session.

[Note: Lundy will not be available to assist the committee during this
period. Mrs. Carventer will not be available to take minutes of
meetings of the committee during this neried.

The committee probably will wish to consider the nature of its
activities during this period and the necessity and availability

of staff-type services to assist it in carrying on those activities.
For example, if the committee plans to hold meetings during this
period and wishes minutes of such meetings orepared and distributed
as in the past, it will be necessary to make vrovision for taking
the minutes and editing and distributing them.]

Dower and curtesy.

Pending for committee consideratinn are sections L through 20 of the rough
draft on "Changing Dower and Curtesy” (dated October 9, 196lL).

The rough minutes of the November 1L meeting indicate that the committee
avrroved, with some changes, the revised rough draft on "Protecting Proverty
Right During Marriage" (reovort by Allison, dated October 8, 196L), and the
first three sections of the rough draft on "Changing Dower and Curtesy"
(dated Tctober 9, 1984).

Guardianshio and conservatorship.

Pending for committee consideration are secticns L through 12 of the rough
draft on "Guardianship and Conservatorship" {dated July 18, 1964).

The rough minutes of the November 1L meeting indicate that the committee
concluded with aporoval of sectisn 3 of the rough draft.

Small estates.
196L vronosals of Bar Committee on Probate Law and Procedure.

The rough minutes of the November 1l meeting indicate that the committee
avoroved, with some changes, the 1st, 2nd, 6t: and 7th legislative pronosals
of the Bar Committee. Postponed, and apparently rending, are the lth and
Sth provosals {i.e., {a) waiver by nrobate court of ampointment of annraisers
ol estales of decedents, and (b) clarification of orocedure when power of

sale given under terms of wills).

Next meeting of advisorr commitiee.



ADVISORY COMMITTEE
Probate Law Revision

Ninth Meeting, December 12, 1964
Minutes

The ninth meeting of the advisory committee was convened at 9:05 a.m.,
Saturday, December 12, 1964, in Chairman Dickson's courtroom, 244 Multnomah
County Courthouse, Portland. All members, except Gooding, were present.

Dickson noted that the minutes of the last meeting (November 14, 1964) had
not yet been prepared for distribution, but that Lundy (Robert W, Lundy,
Chief Deputy Legislative Counsel) had 1nd1cated he would do so as soon as
possible, Dickson indicated that he would ask Lundy also to prepare for dis-
tribution the minutes of this December meeting.

The committee was informed that the Legislative Counsel's office would be
unable to furnish professional or secretarial assistance to the committee during
the 1965 legislative session, and that other arrangements for secretarial assis-
tance with respect to committee meetings and the minutes thereof during that
pericd would have to be made,

Butler indicated that the Oregon State Bar Committee on Probate Law and
Procedure was meeting that morming in Portland. 'He noted that legislation pro~
posed by the Bar committee and approved by the Oregon State Bar at its annual
meeting in October had been considered by the advisory committee at its last
meeting., He commented that the Bar committee was concerned with the matter of
its responsibility with respect to that proposed legislation, particularly the
presentation thereof to the Law Improvement Committee.

Dickson infoérmed the members that a meeting of the Law Improvement Committee
was scheduled for Friday, January 8, 1964, in Salem. He commented that repre-
sentatives of the advisory committee, at least Allison and, if possible, other
members, should attend the meeting of the Law Improvement Committee and present
the report of the advisory committee. Dickson indicated that he would ask Lundy
to send notices of the time and place of the Law Improvement Committee meeting
to members of the advisory committee, He requested that Allison, in the latter's
liaison capacity, contact the Bar committee and invite members thereof to attend
the meeting of the Law Improvement Committee., Allison referred to the procedure
approved by the Bar for handling the legislation proposed by the Bar committee
(i,e,, referral to the Law Improvement Committee and the adv1sory committee for
study and consideration in the course of the probate law revision project,
rather than direct presentation to the legislature),

Later in the meeting Allison contacted Duncan L. McKay, Chairman of the Bar
committee, and reported on his conversation with McKay,. He stated that McKay
had expressed some uncertainty as to the role of the Bar committee in the
probate law revision project, but had indicated that he (McKay) and perhaps
other members of the Bar committee would endeavor to attend the meeting of
the Law Improvement Committee on January 8,

1. Dower and Curtesy., Allison referred to the latest rough draft of
proposed legislation entitled "Changing Dower and Curtesy" (dated October 9, 1964),
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He pointed out that the committee had considered sections 1 to 3 of the draft at
the last meeting and, with certain changes, had approved them, He noted that the
balance of the sections of the draft remained to be considered and approved.

Riddlesbarger referred to the amendment of ORS 5.040 by section 4 of the draft,
deleting the authority of the probate court to "direct the admeasurement of dower,"
and questioned the deletion. Alliscn commented that one of the purposes of sec-
tion 3 of the draft was to preserve, temporarily as needed, the provisions of
law relating to dower and curtesy notwithstanding deletion from the statutes of
those provisions, but expressed some doubt that section 3 would fill the gap
left by deletion of subsection (8) of ORS 5.040, Zollinger commented, and Carson
and Riddlesbarger agreed, that the express authority of the probate court to
direct the admeasurement of dower should be retained. Carson moved, seconded
by Butler, that subsection (8) of ORS 5.040 be amended to read: '"Direct the
admeasurement of dower or curtesy of the surviving spouse of any person who
died before the effective date of this Act. Motion carried.

Allison referred to the amendment of ORS 68,420 by section 5 of the draft,
deleting a reference to dower and curtesy in paragraph (e) of subsection (2)
of the ORS section and, noting that the committee previously had approved the
proposed legislation entitled "Protecting Property Right During Marriage,"
suggested that "claim of marital right" be inserted in paragraph (e). He
commented that it should be made clear that a partner's right in specific
partnership property was not subject to a claim -of marital right established
by a filed declaration., Zollinger noted that paragraph (e) referred to "allow-
ances" to "heirs, or next of kin," pointed out that Oregon law made no provision
for allowances to such persons and suggested, and Allison and Frohnmayer agreed,
that "heirs, or next of kin" should be deleted and the reference be to allowances
to "widows and minor children." Carson pointed out that "heirs, or next of kin"
probably was used in the section of the Uniform Partnership Act from which ORS
68,420 was derived, and suggested that, since paragraph (e) was phrased in nega-
tive terms, it would do no harm to retain the reference to dower and curtesy
while adding the reference to the claim of marital right. He also suggested
that, in the context of the Uniform Act, "allowances™ might have a broader mean-
ing than that customarily given to the word under the Oregon probate statutes,
perhaps even including inheritance rights, After further discussion, Allison
moved, seconded by Butler, that paragraph (e} be amended to read: "A partner's
right in specific partnership property is not subject to dower, curtesy, claim
of marital right, or allowances to widows [, heirs, or next of kin] and minor
children," Motion carried unanimously,

Allison referred to the amendment of ORS 93,240 by section 8 of the draft,
deleting the wording relating to dower and curtesy in subsection (2) of the ORS
section, and suggested that a reference to a claim of marital right established
by a filed declaration should be inserted in subsection (2)., He expressed the
view that, if it were not for the claim of marital right, subsection (2) might be
deleted, since the nonowner spouse, without that claim, would have no interest
in the real property. Zollinger indicated disagreement with that view, pointing
out that subsection (2) dealt with an interest in or right to the purchase price
of the real property. Allison questioned the deletion of "unless a contrary
purpose is expressed in the contract." Zollinger suggested that the draftsman
probably relied upon the wording "except to the extent specifically prescribed
therein,” which had been retained, to perform the same function as the deleted
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wording. Frohnmayer moved, seconded by Zollinger, that subsection (2) be amended
to read: "If immediately preceding the execution of any such contract one or
more of the sellers held no right or estate in the real property covered thereby
other than [an inchoate estate of or right to dower or curtesyl under a recorded
declaration claiming marital right, then, unless a contrary purpose is expressed
in the contract, the joinder of such party or parties shall be deemed to have
been for the sole purpose of [barring dower or curtesy only and, except to the
extent specifically prescribed therein,] releasing the marital right and such
person or persons shall have no interest In or right to any portion of the un-
paid balance of the purchase price of [said]l the real property except to the
extent specifically provided in the contract." Motion carried unanimously.

Riddlesbarger referred to subsectiovn (3) of ORS 93.2u0, and suggested the
substitution of "the" for "such" in the seventh line thereof. Zollinger suggested
that the first sentence of subsection (4) of ORS 93,240 be deleted, commenting
that the Oregon Supreme Court, on one occasion, had expressed disapproval of
such a provision stating that a statute was declaratory of existing law and,
on another, had held that such a statute did not apply te prior transactions,
Riddlesbarger moved, seconded by Zollinger, that his and Zollinger's suggestiomns
be approved and that changes in subsections (3) and (4) of ORS 93.2u40 be made
pursuant thereto, Motion carried unanimously.

Allison referred to the amendment of ORS 94,105 by section 9 of the draft,
deleting the authority of the court to bar dower and curtesy rights in a pro-
ceeding under the Torrens title registration statutes, and questioned whether
the deletion should be made., After a brief discussion of the current use and
effect of the Torrens system, Allison moved, seconded by Zollinger, that sec-
tion 9 be deleted from the draft, Motion carried unanimously.

Allison referred to the amendment of ORS 94,330 by section 10 of the draft,
pointing out that the ORS section dealt with the transfer or mortgage of property
registered under the Torrens system and that the amendment would delete the
reference to dower and right of dower, He suggested that the reference to dower
and right of dower be retained and that a reference to the proposed claim of
marital right established by a filed declaration be added. Frohnmayer moved,
seconded by Allison, that the number of the section be changed from 10 to 9,
and that the wording of the pertinent portion of ORS 94,330 be as follows:

"¢ % % and that the dower, right of dower, marital right and estate of home-
stead, iIf any, have been # % # " \Motion carried,

Allison expressed the view that the amendment of ORS 94,445 (relating to final
distribution of property registered under the Torrens system upon the death of
the owner) by section 11 of the draft was not necessary, that references to
dower in the ORS section should be retained and that, in view of the existing
references to "rights" in the ORS section, it was not necessary to add a
specific reference to the proposed claim of marital right established by a filed
declaration, Allison moved, seconded by Zollinger, that section 11 be deleted
from the draft. Motion ecarried.

Allison questioned the necessity of the amendment of ORS 105,050 by section
12 of the draft to delete that portion of the ORS sectien relating to proof of
ouster in actions for the recovery of dower before admeasurement, commenting
that the portion in question should be available with respect to dower vested
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before the effective date of the proposed legislation., Zollinger moved, seconded
by Allison, that section 12 be deleted from the draft. Motion carried.

For reasons given and discussed with respect to the deletion of sections
previously, Allison moved, seconded by Zollinger, that section 13 (amending
ORS 105,220, relating to parties defendant in partition suits, to delete a
reference to tenants in dower and by the curtesy) be deleted from the draft.
Motion carried.

Allison referred to the amendment of ORS 105,330 (relating to the valuation
of certain estates for purposes of determining disposition of partition sale
proceeds) by section 1% of the draft, and expressed the view that the portion
of the ORS section pertaining to estates in dower or curtesy should be retained
for use with respect to dower or curtesy vested before the effective date of the
proposed legislation, He moved, seconded by Zollinger, that section 14 be deleted
from the draft. Motion carried, _

Allison commented that the amendment of ORS 105.340 (relating to provision for
inchoate or future rights or interests in the case of partition sales) by section
15 of the draft was necessary to delete references to inchoate dower, but suggested
that the deletions be limited to the word "inchoate" appearing twice in the ORS
section, It was suggested that "married woman" also should be deleted, Allison
moved, seconded by Butler, that the number of the section be changed from 15 to 10,
and that the wording -of the pertinent portion of ORS -105.340 be as follows:

"#& % % yhen it appears that there is a [married woman has an inchoate] right of
dower in any of the property sold, or that any person # % %.," Motion carried.

Allison referred to the amendment of ORS 107.280 (relating to property
awards and extinguishment in separation from bed and board cases) by section
16 of the draft, and suggested that, for reasons given and discussed with res-
pect to previous sections of the draft, the reference in the ORS section to
dower and curtesy be retained and a reference to the proposed claim of marital
right established by a filed declaration be added. Zollinger commented that
vested dower or curtesy would not be involved in a separation from bed and
board case, Jaureguy pointed out a typing error in the fourth line of sec-
tion 16, that "an" should be "in." After further discussion, Allison moved, -
seconded by Butler, that the number of the sectien be changed from 16 to 11,
and that the wording of ORS 107,280 be as follows: "% % % the party at whose
prayer [such] the decree was granted shall be awarded in individual right
* % % ag tenants by the entirety at the time of [such] the decree * % *, The
court may, in making [such] the award, decree that [dower and curtesy, as well
as] marital rights, homestead rights * % %," Motion carried.

Riddlesbarger referred to ORS 111.130 (relating to the effect of advancements
to issue on the part to be given to the widow), as amended by section 17 of the
draft, and questioned the meaning of the reference in the ORS section to "part
to be given to" the widow. After discussion, it was agreed that "share" should
be used instead of "part.," Frohnmaver questioned the reference to the "value"
of the advancement, and suggested that the reference should be to the "amount"
of the advancement. Jaureguy expressed some doubt as to the necessity of the
ORS section. Butler noted that the ORS section had been on the books for a
long time, and commented that elimination thereof at this time might create
confusion, = Jaureguy moved, seconded by Butler, that the number of the section
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be changed from 17 to 12, and that the ORS section be amended to read as
follows: "If the intestate leaves a [widow] surviving spouse and issue, and
any of [such] the issue has received an advancement from the intestate in his
lifetime, the [value of such] advancement shall not be taken in consideration
in computing the [part to be given to the widow, but the widow shall only be
entitled to receive one-half of the residue, after deducting the value of the
advancement] share to which the surviving spouse is entitled." Motion carried
unanimously,

Allison expressed approval of the amendment of ORS 114,020 (relating to who
may make a will) by section 18 of the draft., Frohnmayer suggested that the ORS
section be revised to simplify the description of who may make a will, After
further discussion, Riddlesbarger moved, seconded by Jaureguy, that the number
of the section be changed from 18 to 13, and that the ORS section be amended to
read as follows: "[Every] Any person [of 21 years of age and upward, or] who
has attained the age of majority [as provided in ORS 109,520, of sound mind,
may, by will, devise and bequeath all his or her estate, real and personal,
saving to the widow, if any, her dower, and to the widower, if any, his curtesy]
and is of sound mind may make his will," Motion carried. Frohnmayer suggested
that at some point the committee should consider reducing the age qualification
for making a will, and commented that in some states persons who are 18, 19 or
20 years old are considered competent to make their wills., Zollinger commented
that if a married person less than 21 years old [Note: See ORS 109,520, ] was
considered competent to make his will, it was difficult to argue that an un-
married person of the same age was not so competent,

Frohnmayer suggested, and Allison agreed, that the deletion of the reference
to dower and curtesy from subsection (1) of ORS 118.010 (relating to the subjects
of inheritance tax) by the amendment of the ORS section by section 19 of the
draft was unnecessary. Frohnmayer moved, seconded by Allison, that section 19
be deleted from the draft. Motion carried,

Allison moved, seconded by Carson, that the number of section 20 of the
draft be changed to 14, and that the section (repealing a considerable number
of ORS sections relating wholly to dower and curtesy) be approved, Motion
carried.,

Riddlesbarger suggested that someone should review the entire draft, with
the changes therein approved by the committee., Dickson asked Allison to under-
take this review and the preparation of a revised draft to be distributed to
members and considered by them., Allison agreed to undertake the preparation
of a revised draft, and indicated that he would consult with Lundy on the pro-
ject. Dickson offered the facilities of his office to assist Allison.

2, 1964 Proposals of Bar Committee on Probate Law and Procedure, Zollinger
suggested, and Dickson agreed, that the committee should turn to a consideration
of the two items of legislation proposed by the Bar Committee on Probate Law and
Procedure, approved by the Bar and referred to the advisory committee, on which
action had not been completed by the advisory committee at its last meeting.
[(Note: See Exhibits D and E, Minutes, Probate Advisory Committee Meeting,
11/1u4/6u4, Appendix A.] ‘

a. Waiver of appraisal of estates of decedents (Exhibit D). Butler suggested
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that responsibility for having the estate of a decedent appraised might be im-
posed upon the executor or administrator, leaving it to him to do the appraisal
himself or to employ expert appraisers, subject to approval of the appraisal
for inheritance tax purposes by the State Treasurer, Zollinger commented that
this approach would require amendment of ORS 118,630 as well as ORS 116,420,

Allison suggested, and Dickson agreed, that it might be desirable to amend
ORS 116,420 to permit the court to appoint "one or more" appraisers in the case
of any estate and to delete the present requirement of three appraisers and the
exception as to one appraiser where the value of the estate did not exceed
$10,000, Dicksen commented that a maximum 1imit on the number of appraisers
to be appointed by the court might be imposed. Zollinger stated that he saw
ne reason for such a limit,

Zollinger expressed the view that in the case of an estate consisting salely
of cash, the court should have the authority to waive the appointment of all
appraisers, He commented that the portion of subsection (1) of ORS 116,420,
as amended by Exhibit D, relating to waiver by the court of the appointment
of appraisers need not be conditioned as set forth therein, He suggested that
the wording might be, simply, that "the court in its discretion may waive the
appointment of any appraisers," noting that the court was unlikely to waive the
appointment in the event of any uncertainty as to the value of the estate or if
the estate was subject to tax.

Jaureguy suggested, and Dickson and Zollinger agreed, that some provision
should be made authorizing the court to appoint an appraiser for a specific item
of property. Jaureguy noted that it was presently customary for the three
appraisers to sign the appraisal and all receive the same compensation for the
work of appraising, regardless of whether all participated in the work of apprais-
ing all property of the estate., Dickson and Zollinger commented that appraisers
should be compensated only on the basis of the work of appraising they actually
did, and that there should be a single inventory listing all property of the es-
tate at its appraised value, but with appraisers’ certificates limited to the
property actually appraised by each appraiser,

Allison expressed the view that subsection (2) of ORS 116,420, as amended
by Exhibit D, should be deleted., Zollinger suggested, and Dickson agreed, that
there was no need for subsection (3) of ORS 116,420, as amended by Exhibit D,

After further discussion, Zollinger moved, seconded by Carson, that Exhibit
D be revised to amend ORS 116.420 and 116.425 to read as follows: "116,420, Be=
fore the inventory is filed, the property therein described shall be appraised
at its true cash value by [three] one or more disinterested and competent per-
sons, who shall be. appointed by the court. L3 provided, that the court may
% % % certified copy of the order of appointment shall be filed with the in-
ventory.] The court may direct that specific property shall be appraised by a
person or péfébhéhaééigﬁéiéd“by'fﬁé"ébﬁéf;'"T'é'bbUrt'may'wéibé'fhé"éppbihfmént
of any appraisers with respect to any of the property described in the inventory.";
and "116,425, (1) LEach appraiser is entitled to receive compensation not in
excess of the following rates:] An appraiser designated by order of the court
to appraise a property or properties 1s entitled to receive compensation not in
excess of the following rates for the property or properties appraised by him:

L

¥ % % 7 Motion carried,
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b, Sale of property of decedent under power in will (Exhlblt E), Carson
suggested that the words "produced from a well drilled” in ORS 116, 825, as
amended by Exhibit E, be deleted, and.that "produced ‘from the premises" or
"produced pursuant to the lease"'be used instead of the deleted words,

The committee agreed that the reference to an administrator with the will
annexed, deleted from ORS- 116 825 by the amendment thereof by Exhibit E, should
be restored

Zollingeriexpressed the view, with which Carson agreed, that there should
be court confirmation of the sale of real property under a power granted in a
will, Dickson noted that if the reference to ORS 116,805 was deleted, the court
could act to confirm such a sale without the waiting period for the filing of
objections required by that ORS section. After further discussion, the committee
agreed that Exhibit E should be revised to amend ORS 116.825 to read as follows:
"When a testator makes: provision in his will for # * % which may be produced
[from a well drilled] pursuant to [such] the lease, or other disposition # * *
as directed, by the executor or administrator with the will annexed, [without
an order of the court # # % in which case he is governed by such direction in
such respects] without regard to any statutory requirements or procedure
except that in the case of the sale of real property a return of sale shall
be filed and the sale shall be conflrmed by order of the court in the manner
requlred by ORS 116, 805 ar and 116,810."

Allison indicated that he would consult with Lundy on the redraftlng of
Exhibits D and E with the revisions thereof approved by the committee.

23, Court Confirming Sale of Real Property by Executor or Administrator.
Butler again raised the matter of conforming the provision of the probate stat-
utes relating to court confirmation or vacation of the sale of real property
by an executor -or-administrator (i.e., ORS 116,.810) with the comparable pro-
vision of the guardianship statutes (i.e., ORS 126,456), After brief discussion,
Zollinger moved, seconded by Butler, that the committee propose legislation
to amend ORS 116,810 to conform its wording to that of ORS 126,456, Motion
carried, Allison indicated that he would consult with Lundy on the drafting
of this proposed legislation,

4, Next Meeting of Advisory Committee., Frohnmayer suggested, and the
committee agreed, that the next meeting of the advisory committee should be
scheduled for Friday, January 8, at 2 p.m., in Salem, so that as many members
as possible could be in Salem for the meeting of the Law Improvement Committee
to be held that day. Dickson indicated that he would ask Lundy to reserve a
room in the capitol building for the advisory committee meeting, to have a
notice of the meeting and its place posted near the entrance to the capitol
building or inform the capitol guide service of the meeting and its place,
and to report to Dickson on the room reserved for the meeting so that Dickson
could notify the members of the advisory committee and the Bar Committee on
Probate Law and Procedure. Allison commented that McKay, Chairman of the Bar
committee, with whom he had conferred earlier, had indicated that he (McKay)
would try to arrange for the Bar committee to meet with the advisory committee
on January 8 in Salem,

Zollinger suggested that the legislation proposed by the Bar committee,
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approved by the Bar and referred to the advisory committee should be the first
order of business for consideration by the two committees at its joint meeting
on January 8. It was pointed out that other items that should be on the agenda
for the January 8 meeting were the proposed legislatien relating to guardian~
ship and conservatorship and small estates,

Noting that the Legislative Counsel's office would be unable to furmish
secretarial assistance for advisory committee meetings duping the 1965 legis-
lative session, Dickson commented that he could provide secretarial assistance
from his staff for the January 8 meeting, but that other arrangements should
be made for subsequent meetings. Zollinger suggested that Lundy be asked whether
moneys for the law improvement program were available for the purpose of secur-
ing secretarial assistance for the advisory committee. Allison volunteered to
ask Lundy about this financing matter.

Riddlesbarger suggested that the committee should give some thought to its
future program, and possible participation therein by the Bar committee. Dickson
remarked that the Bar committee might be asked whether it was willing to under-
take some research work in connection with the probate law revision project,
Zollinger commented that the notices to members of the advisory committee on
the January 8 meeting should include a reminder to be considering the role the
Bar committee might play.

Frohnmayer extended an invitation to the committee to hold one of its regu-
lar meetings next summer in Medford. He suggested that members might be
accompanied by their wives, and offered the use of his home as the place of
the meeting, Dickson, on behalf.of the committee, accepted Frohnmayer's
invitation,

The meeting was adjourned at 1 p.m.



PROBATE LAW REVISION IN OREGON

An Initial Staff Report to the
Advisory Committee on Probate Law Revision

April 1964

Prepared by
Iegislative Counsel'!s Office
410 State Capitol
Salem, Oregon 97310

Oregon Probate Law Revision
Staff Report No., 1



To the Members of the Advisory Committee on
Probate Law Revision:

You have recently accepted appolntment to serve on an
advisory committee to assist the Law Improvement Committee in
the formulation of recommendatlions and proposed legislation
designed to lmprove Oregon's probate law., Your first meeting
wlll soon be held.

This is an initial report prepared by your staff and
submitted for your information and consideration. It briefly
describes some of the recent history of substantive law revi;
sion in Oregon and the 1lnauguration of the probate law revision
project. It inquires into the meaning of the term "probate
law" for purposes of considering the scope of the project, and
recounts some past efforts in Oregon to revise all or part of
our probate law. It refers to probate revisions enacted or in
progress 1in other states in recent years, and to uniform or
model Acts pertalning to probate. Finally, it sets forth some
thoughts on procedure that may be employed by the advisory
committee in prosecuting the project and on services and facil-
ities available to assist the advisory committee.

The aim of this report is to give you some helpful back-
ground and preliminary information pertinent to the probate law
revision project and your role in this project. Our hope is

that thls aim may prove reasonably accurate,

Robert W. Lundy
Chief Deputy lLegislative Counsel

Salem, Oregon
April 1964
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I. THE OREGON LAW REVISION PROGRAM AND THE PROBATE PROJECT

By passage of Senate Bill 3211 the 1963 Regular Session
of the Oregon Legislative Assembly has directed the Legislative
Counsel Committee to "cause to be conducted a continuous sub-
stantive law revision program" and to "eatablish a law improve;
ment committee to supervise the conduct of the program."2 The
law improvement committ;e is to consist of the chairman of the
Legislative Counsel Committee and eight other members appointed
by him with the approval of the Legislative Counsel Committee.3
Subject to approval by the Legislative Counsel Committee, the
Legislative Counsel 13 to furnish to the law improvement com;

mittee the services of personnel énd octher f‘acilitie.e.;"..LL

1 Senate Bill 321 was approved by the Governor and filed
in the office of the Secretary of State on May 15, 1963. It
became effectlve September 2, 1963, as chapter 292, Oregon Laws
1963 (Regular Session), and was complled as ORS 173.310 to
173.340. In conception Senate Bill 321 was the embodiment of
the views and aims of many persons in this state who have shown
deep interest in the establishment and maintenance of a contin-
ulng substantive law revislion program and who have labored on
behalf of thils cause. However, the principal sponsor of the
b1ll, as a plece of proposed legislation, wag the Oregon State
Bar Committee on Law Revision, at whose request the Senate Com-
mittee on Judiclary introduced the bill, See Oregon State Bar,
1961 Committee Reports 68-71 (1961); Oregon State Bar, 1962
Committee Reports 133-34 (1962); Oregon State Bar, 1963 Commit-
tee Reports 48-50 (1963).

2 ORS 173.310.

3 ORS 173.310. At least four of the members of the law
improvement committee are to be appointed from the membership
of the Oregon State Bar committee on law revision, or from a
standing bar committee with similar functions in the event there
is no committee by that name.

% ors 173.330.



Since its establishment on January 1, 195155 the Legis-
lative Counsel Committee has had, as one of 1ts statutory
duties, some respomsibllity for the conduct of &8 substantive
law revision program.6 However, with the establishment of a
law improvement committee to supervise the program, the role
of the legislative Counsel Committee becomes ome that is less
directly concerned with the detalls of the conduct of the
programo7

Representative C. R. Hoyt, Chairman of the Legislatlve
Counsel Committee, appointed the elght other members of

the Law Improvement Committee, and these appolntments were

> See ORS 173.110 anmd section 16, chapter 492, Oregon
Laws 1953.

See ORS 173,150 (section 5, chapter 492, Oregon Laws
1953) and 173.155 (section 1, chapter 295, Oregon Laws 1959).
ORS 173,155 wag repealed by section 1, chapter 292, Oregon
Laws 1963 (Regular Session). The substantive law revision
duty embodled im ORS 173.150 1s not defimite, merely requiring
the Legislative Coumsel Committee to "formulate, supervise and
execute plams and methods for . . . the . . . clarification
. . . of the Oregon Revised Statutes." ORS 173.155 specifi-
cally directed the Leglislative Counsel Committee to "exercise
its authorlty under ORS 173.150 to develop and cause to be
executed a substantive law revision program.” During the
1959-1961 biennium the Legislative Counsel Committee undertook
and completed five substantlve law revigion projects, the re-
sults of four of which were embodied in legislation emacted by
the 1961 Legislative Assembly, ilncluding revisions of laws re-
lating to the legislature and to guardianship and conservator-
ship.

7 or express concern to the Legislative Counsel Committee
are: (1) Membership of the law improvement committee (see ORS
173.310); (2) services of persomnel and other facllities fur-
nished to the law lmprovement committee by the Legislative Coun-
gel (see ORS 173.330); and (3) appointment and expenses of ad-
visory committees to assist the law improvement committee (see
ORS 173.340). Implicit in the statutes relating to the program
(1.e., ORS 173.310 to 173.340), is the exercise by the Ilegisla-
tive Counsel Committee of some measure of budgetary control
over the program.



approved by the Legislative Counsel Committee at its meeting
on November 13, 196308 At its first meeting on December 20,
1963, the Law Improvement Committee selected Oregon's pro-
bate law as the subject of its first substantive law revision
project, and authorlzed its chairman, Mr. Allan G. Carson, to
appoint a nine-member advisory committee to assist in the
formulation of recommendations and proposed legislation de-
signed to improve Oregon's probate 1aw.9 On January 20, 1964,
Chairman Carson appointed the members of the advisory commit-
tee, who are: Judge William L. Dickson, Chairman, Portland;
Clifford E. Zollinger, Vice Chairman, Portland; Stanton W.
Allison, Portland; Herbert E. Butler, Portland; Wallace P.
Carson, Salem; Otto J. Frohmmayer, Medford; R. Thomas Gooding,
La Grande; Nicholas Jaureguy, Portland; and William P,
Riddlesbarger, Eugene,

Before compencing the main body of this report, which

concerns itself with the probate law revision project, it may

8 Members of the Law Improvement Committee and their
terms, commencing November 13, 1963, are: Senator Harry D,
Boivin, Klamath Falls (two years); Allan G. Carson, Chalrman,
Salem ffour years); Gene B. Conklin, Pendleton (two years);
Paul E. Geddes, Roseburg (two years); Representative C. R.
Hoyt, Corvallis (ex officio member as Chalirman of the Legls-
lative Counsel Committee); Senator Donald R, Husband, Eugene
(two years); William E. Love, Portland (four years); Norman
A, Stoll, Vice Chairman, Portland (four years); and Manley B.
Strayer, Portland (four years).

ORS 173.340 authorizes the law improvement committee,
subject to approval by the Legislative Counsel Committee, to
"appoint such advisory committees as are necessary to assist
the law improvement committee 1n carrying out its functions
as provided by law.”



be worthwhile at this polnt to restate, briefly, the nature

and objectives of a substantlve law revision program.
"Revision" means, simply, change in pre-existing law,

and 1s accomplished by enactment of a finished product by the

legislature (as compared with "compllation," which i1s merely
a bringing together of pre-existing statutes under an arrange-
ment designed to facilitate use, with no change in wording).

"Substantive" revision is the process by which the mean-
ing and effect of pre-existing statutes, and in some cases
common law principles, are changed so as to accommodate them
to changlng conditions {(as compared with "formal" revision,
which deals only with the form and expression of pre-existing
statutes;, and is carried on for the purpose of producing cer-
tainty and conciseness 1in express and logic in arrangement of
pre-existing statutes;, so that they may be found readily and,
when found, understood easily), -

In a sense, much of the legislatlon enacted from time to
time by the Oregon and other state legislatures 1s in the na-
ture of "substantive revision" as broadly defined. Perhaps
what distinguishes a substantive law revision program, as con-
celved and executed in Oregon and other states with similar

programs,lo is a matter of objectives, as well as emphasis and

10 Substantive law revlision programs similar in concept
to that in Oregon are known to have been established in at
least five other states: Callifornia, Loulsiana, New Jersey,
New York and North Carolina. In terms of continuous operation
and achlevement, as well as inauguration, the New York program,
under the New York law Revision Commission created in 1934, is
the ploneer and a recognized leader. See N.Y, Legls. Law §%
7072, A more recent arrival on the scene, the California

h



working procedures. The objectives of the Oregon substantive
law revision program appear to be embodied in the statutory
recital of some of the duties and powers of the Law Improve-
ment Committee, as follows:

"(1) To examine the Constitution, statutes
and common law of the state for the purpose of dis-
covering defects and anachronisms therein and recom-
mending needed reforms,

"(2) To receive and consider suggestlons and
proposed changes 1n the law from interested groups
and 1ndividuals,

"(3) To recommend from time to time such changes
in the law as are consldered necessary to modlfy or
eliminate antiquated and inequitable rules of law and
to bring the law of the state into harmony with modern

conditions,

program, under the California Law Revisiocn Commission
created 1n 1953, shows promise of at least matching the
success of the New York program, See Cal, Govit Code

§§ 10300-340, The Louisiana program, under the Loulsi-

ana State Law Institute created in 1938, is making a
creditable record. See La, Rev. Stat, §§ 24:201-05 (1950)}.
The New Jersey program, under the Law Revision and Legis-
lative Services Commission in existence since 1939, and the
North Carolina prOﬁram, under the General Statutes Commis-
sion created in 1945 and assigned substantive law revision
functions 1n 1951, appear to have been less productive than
the New York, California and Loulsiana programs, or at
least less publicized. See N.J. Rev. Stat, §§ 52:11-6 to
-31 (Supp. 1954); N.C. Gen., Stat. §§ 164-12 to =19 (1951),



"(4) To report recommendations with respect
to changes 1n the law to the Legislative Assembly
and, 1f considered desirable, to accompany such re-
ports with proposed legislation designed to carry

out such recommendations."11

11 ORS 173.320., Similar duties and powers are asslgned
to the California Law Revision Commission (Cal. Gov't Code
§§ 10330, 10333, 10334); Louisiana State Law Institute (Ia,
Rev, Stat. § 24:204 (1950)); New Jersey Law Revision and
Legislative Services Commission (N.J. Rev, Stat., § 52:11-18
(Supp. 1954)); and New York Law Revision Commission (N.Y,
legis, Law §72).



II. THE OREGON PROBATE LAW

The "probate law" has been selected by the Law Improve-
ment Commlttee as the subject of its first substantive law
revision project. OSome preliminary inquiry as to the meaning
of the term "probate law" is pertinent to a consideration of
the scope of the project,12

Webster defines "probate law" as the "law regulating the
Jurisdiction;, rights, powers, and functions of a probate

" and "probate court" as "a court that probates wills

court,
and attends to the administration of the estates of deceased
persons and that often has additional Jurisdlction and powers
granted to 1t by particular statutes in these and related mat-
ters."13 Legal authorities appear to agree that "the real
meaning of the word 'probate' 1s proof, and originally it meant
relating to proof, although somewhat later it came to signify

relating to proof of wills, but in American law it is now a

non

12 mpe meanings of "probate court," "probate jurlsdic-
tion" and similar terms, as used in the Oregon Constitution,
statutes and court declslions, are extremely difficult to de=
termine., See 1 Jaureguy & Love, Oregon Probate Law and Prac-
tice §§ 501-18 (1958). Problems in connection with that use
of those terms will be encountered 1n the course of the pro-
bate law revision project and may require intensive study.
Consideration of these problems 1s both premature and unnec-
essary for purposes of thls report.

13 Merriam-Webster Third New International Dictlonary
1806 (1961).



general term used to include all matters of which probate
courts have ,jur-:!.sd:l.ct:).on,"1"'L

From 1859, when Oregon achieved statehood, until 1919
the only probate court iIn this state was the county court,l5
In 1919 and since probate jurisdiction has been transferred

16 or district

from the county court to the circuit court
courtlT in at least one=half of Oregon's 36 counties., A gen-
eral idea of the scope of "probate law" may be had from a

statute first enacted in 1862 and still in effect, that gives

probate court jurisdiction to the county court and itemlzes

M 72 ¢.3.8. Probate 970 (1951). See Ballentine, Law
Dictionary 1021 (1930); Black, Law Dictionary 1365 (4th ed,
1951); 3 Bouvier, Law Dictionary 2728 (Rawle's 3d rev. ed,
1914); 34 Words and Phrases, "Probate" 95-98 (1957).

15 The original Oregon Constitution gave the county court
"the jurisdiction pertalning to Probate Courts." Section 12,
Article VII (Original), Oregon Constitution. Until adoption
of the 1910 amendment of Artlcle VII .1t appears that this Jur-
isdiction given by the Constlitution could not be taken away
or enlarged by the legislature; but the scope of this Jjuris-
dlction was not clear, nor was 1t completely exclusive so as
to encompass matters related to probate but not truly probate
in nature; such as escheat of real property and certain equity
matters, One effect of the 1910 amendment of Article VII was
to permit the legislature to transfer probate Jurisdlction
from the county court to other courts, See sectlons 1 and 2,
Article VII (Amended), Oregon Constitution. The first trans-
fer ocecurred in Multnomah County in 1919, when probate juris-
diction was transferred from the county court to the circuit
court pursuant to chapter 59, Oregon Laws 1919. For a compre-
hensive treatment of the development of the probate court and
its jurisdiction in Oregon, see 1 Jaureguy & Love, op, cit,
supra note 12, §§ 501=-1%°

16 orRS 3.130,
17 orS 46.092.



a number of matters included within this jurisdiection. This
statute reads:

"County courts having judicial functions shall
have exclusive Jurisdietion, in the first instance,
pertaining to a court of probate; that is, to:

“(1) Take proof of wills.

"(2) Grant and revoke letters testamentary, of
administration, of guardianship and of conservator-
ship.

"(3) Direct and control the cbnduct, and set-
tle the accounts of executors and administrators.

"(4) Direct the payment of debts and legacies,
and the distrilbution of'the estates of intestates.

"(5) Order the sale and'disposal of the property
of deceased persons,

"(6) Order the renting, sale or other disposal
of the property of minors.

"(7) Appoint and remove guardians and conser-
vators, direct and control their conduct and settle
their accounts,

"(8) Direct the admeasurement of dower,"18

18 ORS 5,040, The source of this ORS section is a sec~

tion of an Aet of the Legislative Assembly approved October 11,
1862, which became effective June 1, 1863. Section 869, Code

of Civil Procedure, Deady's General Laws of Oregon (1845-1864),
Only twice have changes been made in the wording of this source.
When Oregon Revised Statutes was enacted in 1953 (see chapter

3, Oregon Laws 1953) the statute was adjusted to specilfy that

i1t was applicable only to county courts having judiecial func-
tions and references to "real and personal property” were short-
ened to "property." ORS 5,040 was amended in 1961 {see section

9



With the matters speclfically mentioned 1n the statute

set forth above as a gulde, and with consideratlion given

other related matters, it is reasonable to conclude that the

bulk of Oregon's "probate law" may be found in ORS titles 12

(Estates of Decedents) and 13 (Guardianships, Conservatorships

and Trusts), composed of 15 ORS chapters.t’ Some "probate law"

and related matters can be expected to be found 1n a large

95, chapter 344, Oregon Laws 1961) %o adjust-portions thereof
relating to guardlanship and to make portions applicable %o
guardianship also applicable to conservatorship.

19 ORS title 12,
Chapter 111.
Chapter 112,
Chapter 113,

Chaptér 114,
Chapter 115,

Chapter 116,
Chapter 117.

Chapter 118,
Chapter 119,
Chapter 120.
Chapter 121,
ORS title 13.
Chapter 126,
Chapter 127.
Chapter 128,

Chapter 129,

Estates of Decedents

Descent and Distribution (17 sections)
Uniform Simultaneous Death Act

(8 sections)

Dower and Curtesy; Election Against
will (42 sectionsj

Wills (27 sections) :
Inltiatlion of Probate and Administra-
tion (32 sections)

Administration of Estates (99 sections)
Settlement and Distribution

(38 sections)

Inheritance Tax {62 sections)

Gift Tax (41 sections)

Escheat; Estates of Persons Presumed
to be Dead (28 sections)

Actions and Suits Affecting Decedents®
Estates and Adminlstration

(27 sections)

Guardianships, Conservatorships and Trusts

Guardianships and Conservatorships;
Gifts to Minors (110 sections)
Conserving Property of Missing Persons
(24 sections) ,

Trusts; Educational Institution Annuity
Agreements (55 sections)

Uniform Principal and Income Act

(14 sections)

There 18 no intention to represent that all of ORS
titles 12 and 13 are "probate law" or even related matters,
For example, consideration of ORS chapter 119 (Gift Tax) as a
part of or related to the "probate law" may border on the un-

warranted.,

10



number of statute sections dispersed throughout the rfive
volumes of Oregon Revised Statutes.,

Some mention of the history of Oregon's "probate law"
and related statutes may be in order, although a detailed
consideration of this subject does not appear to be neces-
sary at this point. The results of more comprehensive re%
search on thils subject have been amply recorded elsewhere for
reference to by those 1nterested,20

Historical evidence supports the proposition that the
beginnings of organized government in the Oregon territory
received some Ilmpetus from the occurrence of a probate law
problem. In February 1841, Ewing Young, recognized as per-
haps the wealthilest American ciftizen in the territory, died
leaving no known will or heirs,zlAt that time there were no

laws on descent and distribution, and no offlcers to probate

20 wor a study and comment on the sources of Oregon
probate and guardianship statutes, see Clark, "Sources of the
Oregon Probate and Guardianship Code," 16 Ore, L, Rev, 271
(1937). This article is limited to a consideration of the
sources of Title XI, Oregon Code Annotated (1930), which en-
compasses much of what 1s now contalned in ORS chapters 115,
116, 117, 120, 126 and 127. For reference to the history of
certaln areas of probate and related law, see 1 Jaureguy &
Love, op, cit. supra note 12, § 61 (dower and curtesy), § 202
(escheats), § 244 (wills) and §§ 501-05 {probate courts);

2 Jaureguy & Love, op, c¢it, supra note 12, § 571 (administra-
tion of estates) and § 901 (guardianship), Two discussions of
the early (1864 and before) development of Oregon statute law
generally, but which include some reference to probate and
related law, are Beardsley, "Code Making In Early Oregon, "

23 Ore, L. Rev, 22 (1943), and Harris, "History of the Oregon
Code" (pts. 1 & 2), 1 Ore, L, Rev, 129, 184 (1922),

el Beardsley, supra note 20, at 24; Clark, supra note 20,
at 271; Harrls, supra note 20, at 132,

11



a will had there been one, An English Act of Parliament had
extended the colonial Jurisdiction and civil laws of Canada
over English subjects in the territory, but American settlers
had refused to be governed by those laws. As early as 1838
the Methodist mlissionaries had appointed their own magistrate
and constable., Following Young'’s funeral a number of the men
in attendance met together and a discussion of the proper dis;
position of the estate of the deceased led to the broader
question of organizing a civil government. On February 18,
1841, a committee to draft a conétitﬁtion and code of laws and
a Judge with probate powers, ﬁto act according to the laws of
the state of New York,"22 were appointed. A provisional gov-
ernment ultimately was established im July 1843, Acts of the
legislative body of the provisional government adopted cer;
taln of the laws of the Iowa territory, lncluding those relat-
ing to wills and administration of decedents' estates, and
established and governed probate courts, The provisional gov-
ernment was succeeded in March 1850 by the territorial govern-
ment pursuant to an Act of Congreés passed August 14, 1849,

In December 1853, and January and February 1854, the territor-
ial 1egisiature enacted a code of laws prepared by a three-=
member commission and popularly referred to.as the Code of 1853,
Oregon attained statehood in 18599 and its first codes of laws
were drafted by Judge Matthew P, Deady, who also prepared the
first compilation of the general-laws of the state, The Deady

code of c¢ivil procedure, which included a considerable body of

22 Harris, supra note 20, at 132,

12



probate and related law, was enacted in 1862. One authority23
argues that Deady, in preparing his code of civil procedure;
used the Code of 1853, but was influenced by the New York
civll procedure laws, and that, contrary to some contemporary
thought, the Deady code was not based on Iowa laws., Another

24 whose research was limited to the Oregon probate

authority,
and guardianship statutes; concludes that the probate stat-
utes, having as their source Deady's 1862 code,were derived
from similar Californla statutes, while the guardianship stat-
utes, having as thelr source the Code of 1853, came from
California and Iowa in about equal measure.

Portions of the Oregon probate and related statutes, of
course, have been changed by amendment, repeal and addition
since thelr inception, while other portions have remained vir-
tually unchanged. The guardianship statutes, for example,
were substantlially revised and rewrltten by Acts passed in

1947 and 1961:.25

On the other hand, of the 27 statute sec-
tions that presently constitute ORS chapter 114 (Wills), 16
have been unchanged since compilation in Deady's General Laws

of Oregon (1845-1864),

23 Harris, supra note 20, at 210-=15,

2k Clark, supra note 20, at 277. In arriving at his
conclusion Clark compared the California, Iowa and New York
probate and guardianship statutes in existence at the time of
adoption of the Oregon Code of 1853 with the probate and
guardlianship portions of that code,

25 Chapter 524, Oregon Laws 1947; chapter 344, Oregon
. Laws 1961,

13



III, PREVIOUS PROBATE REVISION IN OREGON

There have been at least two previous efforts to accom-
plish a more or less wholesale revision of the Oregon probate
statutes, both at the instigation of the organized bar of
Oregon and both unsuccessful in the sense that proposed legis-
lation embodyling the revisions was not enacted.

In 1919 Judge William McCamant, then President of the

26 appolnted a three-member committee,

Oregon Bar Association,
pursuant to a resolution adopted at the 1918 annual meeting
of the assocliatlon, to prepare and recommend to the leglsla-
ture a new probhate code.,27 The commlttee prepared a new pro-
bate code, conslsting of 201 new sftatute sectlions replacing
then exlisting statutes equivalent in substance to that of ORS
chapters 115, 116, 117, 118, 121 and 126,28 and embodiled 1t
in a report distributed to all members of the asL?.oc::Lr:Lt:T.on.,29
B, S. Huntington, chairman of the committee, listed the more
Important modifications of the existing probate code to be
made by the revision as follows: (1) Vest probate jurisdic-
tion primarily im the circult court; (2) make procedure in

matters of decedents' estates and guardianship as identical

26 The Oregon Bar Assoclation, a voluntary organization,
antedated the establishment of the official integrated Oregon
State Bar in 1935 pursuant to chapter 28, Oregon Laws 1935,

27 1 Opre, L. Rev. 68-69 (1921).
28 See note 19 supra.
29 1 Ore. L. Rev. 69 (1921).

14



as posslble; (3) conform to actual practice the statutes
relating to keeping probate court records; (4) adjust the
procedure to be followed when the State Treasurer is not
satisfied with an appraisal of estate assets; (5) simplify
realty sale procedure; (6) simplify inherltance tax deter-
mination procedure; (7) repeal statutes maklng next of kin,
legatees and heirs liable for debts of a decedent:; and

(8) make probate conclusive as to claims agailnst a decedent's
estate,so The committee's report was discussed at length at
the postponed 1921 annual meeting of the association in
March 1922. Strong objection arose to the committee's recom-
mendation as to vesting probate Jurisdiction almost solely
in the circuit court. The committee was directed to redraft
the revision to overcome this objectlon, as well as 1n other
particulars,31 A redrafted version of the revision was in-
troduced at the 1923 session of the legislature as House Bill
36.32'
tee on Judiclary, which then invoked the legislative rule

The bill was consldered in detail by the House Commit-

that bllls amending exlsting statutes be printed to indicate
changes in wording. The blll sponsors were unable to comply
with this rule, and the bill was returned o the House, where
it was indefinitely postponed. At its 1923 annual meeting

the bar assoclation resolved that the proposed revision be ad-

Justed to include legislation enacted in 1923 and that it be

30 1 Ope. L. Rev. 40 {1921).
31 1 Ore, L. Rev, 160-61 {(1922).
32 4 Ore. L, Rev. 87-83 (1924).

15



resubmitted to the 1625 1egislature,33 but the impetus appears
to have been blunted since no further reccrd of this revision
has been found.,

In 1938 Allan G, Carson, then President of the Oregon
State Bar, called to the attention of the Bar the need for a

34 Apparently in response to thils

new probate code in Oregon,
call, the Bar Committee on Probate Law and Procedure undertook
to consider the probate code with a view to its revision, The
committee reported to the 1940 annual meeting of the Bar that
it was considering the revision, had obtalned a copy of the
proposed revislon drafted by the Oregon Bar Assoclation commit-
tee in the early 1920's and had examined new probate codes re-
cently enacted in other states; and recommended that a new
probate code for Oregon be prepared.35 The 1940 annual meet-
ing approved thils recommendation and directed the committee to
proceed,36 By the time of the 1941 annual meeting the com-
mlttee was invelved in a consideration and refinement of a
preliminary draft.>| The committee's report to the 1942 annual
meeting contained a draft of a proposed new probate code and a
list of the more important changes intended to be accomplished

38

by the revision, The draft consisted of 220 new statute

sections replacing then existing statutes equivalent in substance

33 2 Ore., L. Rev. 265 (1923).
3% Oregon State Bar, 1940 Committee Reports 20 {1040);
Oregon State Bar, 1943 Committee Reports 29 (1943).

35 Oregon State Bar, 1940 Committee Reports 20-22 (1940).
Oregon State Bar, 1943 Committee Reports 29 (1943),

37 Oregon State Bar, 1941 Committee Reports 32 (1941).
8 Oregon State Bar, 1942 Committee Reports 34-91 (1942).

16



to that of ORS chapters 115, 116, 117, 118, 121 and 126,37
thus encompassing the same general area of probate law as
did the revision proposed by the Oregon Bar Assoclation some:
20 years previously. The 1942 annual meeting directed that
the question of approval of the committee's draft be sub-
mitted to the members of the Bar before any recommendatilon
was made to the legislature,uo The December 1942 issue of
the Oregon State Bar Bulletin contained pro and con arguments
on the questlon and a referendum ballot to be marked and re-
turned,41 The result of the referendum was 210 negative
votes and 157 affirmative,u2 Thus, the second effort on the
part of the organized bar to accomplish a revision of the
probate code was abandoned.

Despite the faillure of the organized bar to gain appro-
val and enactment of arn overall revision of a large portion
of Oregon's probate law, it appears that many of the reforms
proposed by the two revisions descrlbed above have been ac-
complished through separate proposals over the years enacted
into law, many of which have been recommended by the Bar

43

Committee on Probate Law and Procedure,

39 See note 19 supra.

40 ope, S. B, Bull.,, Oct. 1942, p. 4.

41 ore, S, B. Bull., Dec. 1942, pp. 3, 6.

42 ope, 5. B, Bull., Jan, 1943, p. 1; Oregon State Bar,
1943 Committee Reports 29 (1943),

3a comparison of recommendations by the Bar Commlttee
on Probate Law and Procedure in its annual reports in 1940
and since with legislation introduced and enacted during this
period lends support to thils conclusion,



Two revislons of that portion of the procbhate law pertain;
ing to guardianship have been favorably accepted and enacted
into law., In 1947 the Oregon leglslature enacted a guardian-
ship law revision consisting of 41 new statute sections re-
placing 44 them existing sections. ™ This revision combined
existing separate provisions on appointment of guardians for
different categories of ward, rewrote other guardianship pro-
visions and added provisions on conservatorship,45

The statutes relating to guardianship anrd conservator-
ship were again revised by legislation enacted in 1961.46
This legislation was the end product of a substantive law re-
vision project undertaken by the Legislative Counsel Committee
during the 1959-1961 biennium, with the invaluable assistance
of an advisory committee composed of members of the bench and

bar experienced and knowledgeable in the subject matter,%7

44 chapter 524, Oregon Laws 1947,
45 The conservatorship statutes were rewrittem in 1951,
Chapter 520, Oregon Laws 1951,

Chapter 344, Oregon Laws 1961,

7 Members of the guardianshlp and conservatorshilp
advisory commlttee were: Judge William L, Dickson, Chalrman,
Portland; Nicholas Jaureguy, Vice Chairman, Portland; Allan
G. Carson, Salem; Senator Donald R, Husband, Eugene; Repre-
sentative George H., Layman, Newberg; Senator (subsequently
Judge) Jean L, Lewis, Portland; Judge Robert D, Maclean, New-
port; and Clifford E, Zollinger, Portland.

This advisory committee began 1ts deliberatlons in
June 1960 with a section-by-section analysis of the existing
Oregon statute law relating to guardianship and conservator-
ship, considering, in respect to each section, the suggestions
by commlttee members and those recelved from others, the pro-
visions of the Model Probate Code (prepared by a committee of
the American Bar Assoclation in cooperation wlth the research
staff of the University of Michigan Law School), available
literature on the subject and pertinent laws of other states,
The form and content of each sectlion and its relation te

18



The revision consisted of 96 new statute sections replacing

68 then existing sectlions and amendment of 11 then existing
48 |

sections.

other provisions of the guardianship and conservatorship law
were examlned criltically; with careful attention to detall,
applying to each section the combined practical experience
of committee members to test 1its soundness and value.
Following the sectlon-by~section analysis, a rough
draft of a bill incorporating the decislons of the commlttee
was prepared, This draft was hammered into shape for intro-
duction at the 1961 session of the legislature by minute
examination of its provisions by the committee and adjustment
where considered necessary or desirable,

8 The advisory committee (see note 47, supra) found the
existing Oregon statute law relating to guardianship and con-
servatorship to contain many ambiguous provisions. In some
Instances 1t was sllent on Important phases of guardianship
and conservatorship. It contalned some provisions that were
lnadequate and others that were Just poor law. The legisla-
tion enacted strove to clarify ambiguities, to fill gaps, to
repair inadequacles and to improve poor law, It authorized
a guardian, subject to court control, to do things that for-
merly he either could not do (but should) or his authority
to do was uncertain, On the other side of the scale, 1t
attempted in better fashlon to fix and clarify a guardlanis
responsibility to his ward,
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IV, RECENT PROBATE REVISION IN OTHER STATES

In the past 20 years there have been revisions of the
probate law, or substantlal portlons thereon, in at least
seven other states., Since-1960 probate law revislon projects
have been undertaken in at least three other states, appar-
ently now abandoned in one of thesé but currently being pro-
secuted in the other two. Some reference to these probate
law revisions and projects 1n other states should prove in-
structive in the process of carrying on probate law revision
in Oregon, as sources of ldeas both as to the substance of
probate law and as to procedures to be used 1n prosecuting the

Oregon project.

A, Towa.

The most recent revision of probate law in another state
was enacted by the Iowa legislature in 1963, and became effec-
tive January 1, 1964.49 The 1963 Iowa Probate Code contains
489 new statute sections in 15 divisions, as follows: (1)
Introduction and Definitions, (2) Probate Court, Clerk of Pro-
bate Court and Procedure in Probate, (3) General Provisions
Relating to Fiduciaries, (4) Intestate Succession, (5) Rights
of Surviving Spouse, (6) Wills, (7) Administration of Estates
of Decedents, (8) Forelgn Wills and Ancillary Adminlstration,
(9) Estates of Absentees, (10) Uniform Simultaneous Death Act,

49 Iowa Acts 1963, ch. 326.
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(11) FPelonious Death, (12) Proceedings for Escheat, (13) Open-
ing Guardianships and Conservatorships, (14) Administration of
Guardianships and Conservatorships, and (15) Trusts.

The Iowa revision was the product of a project undertaken
by a Special Committee on Probate Law of the Iowa State Bar
Association.50 This committee, consisting of 22 members, was
appolnted in June 1958, and held i1ts first meeting in Septem=~
ber of the same year., Upon beginning its work the committee
apparently had little thought of entering on so extensive a
revision as was embodied in the final product., The committee
diviéed into five subcommittees for a two and one-~half year
study of the law relating to decedents'! estates, then redi-
vided into three subcommittees (i.e., drafting, guardianship
and testamentary trusts) for work during the following two
years., Early in 1962 a draft was submitted to a committee of
the Iowa District Judges Associatlion, which studied the draft
and then spent a day with the drafting subcommittee of the
bar committee discussing, debating and arriving at an approved
draft, West Publishing Company of St. Paul, Minnesota,
printed the approved draft in the form of a booklet that was
dlstributed to all judges and lawyers in Iowa, Thereafter,
the bar committee devoted a week in April 1962 to a statewilde
bus tour, holding all-day area meetings with judges, lawyers
and court clerks in flve cities, These meetings resulted in

securing for the revision the study and indorsement of more

20 West Publishing Co., 1963 Iowa Probate Code at
ix-x1ii (1963).
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than 1,000 of those persons best qualiflied to understand and
evaluate the work and the need for it. The draft was submlt-
ted to two of the leading American authorities on the sub-
Ject, Professors Lewls M. Simes and Paul E. Basye, who made
valuable suggestions and praised the work as a whole,

The Iowa State Bar Assoclatlon;, acting through 1ts Board
of Governors, approved the revision and recommended 1t to the
1963 Iowa legislature for adoption. It appears that the
Model Probate Code served as a principal source of ldeas for
deviation from existing lowa probate statutes by the revision,
Also, some credit 1s given to the Oregon guardlianship and
conservatorship revision enacted in this state in 196151 as
being helpful in the formulation of that part of the Iowa re-=

vision pertalning to this subject.

B, Missouri.,

In 1955 the Missourl leglslature enacted a new probate

code for that state..52

It was drafted under the supervision
of a joint legislative committee, consisting of five senators
and seven representatives, created in 1953, and with the as-
sistance of an ll-member advisory committee of probate Judges

and 1awyers,53 After enactment in 1955 the operation of the

51 gee pp. 18-19 & notes 46-48 supra.

52 Mo, Laws 1955, at 385; see Mo, Rev. Stat. chs. 472-75
(1959).

53 Joint Probate Laws Revision Committee, Final Report
at vii-viii (1955); City National Bank & Trust Co. of Kansas
City, Mo., Probate Code and Forms 3-4 (1958).
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new Missourl probate code was studied by a speclal committee
of the St. Louls Bar Assoclatlon, which consulted with the
Missouri Probate Judges! Assoclatlon, and a considerable num;
ber of changes proposed as a result of this study, affecting
50 of the code's 355 sections, were enacted in 1957 by the
Missouri legislature. The Missourl revision embraced both
substantive and procedural aspects of the laws pertalning to
wills, administratlion, descent and distribution, marital
rights in property and guardianship. It was represented as
primarily a revision and restatement of exlsting Missouril
statutes and case law, with such changes necessary to correct
defects., The Model Probate Code was used as a guide as to
arrangement; and to some extent as a source of substantlve
ideas. Probate laws recently adopted Iin other states, par~
ticularly Arkansas, Florida, Illinols, Indiana, Kansas and
Michigan, were referred to; and borrowed from in a few in-

stances,

C. Texas,

A new probate code was enacted by the Texas legislature
in 1955,54 Work on the new code was begun in 1944 by the
State Bar Committee on Real Estate, Probate and Trust Law,
which had recommended in an annual report that the entire

probate law be completely revised,55 The bar committee'’s

5% mex. Laws 1955, ch. 55; see Tex. Prob. Code {1956).

25 Moorhead, Foreward to Probate Code, 17A Tex. Prob.
Code Ann, at iii-vii (1956).
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work proceeded on an intermittent basis for several years, a
first draft being produced in 1947 and a second draft im 1950,
The tempo of the project lncreased in 1952 when the Texas

Civil Judicial Council appointed a committee to work with the
bar committee and the Trust Sectlon of the Texas Bankers Asso-
clation. This collaboration, with the assistance of others,
produced a third draft in 1952 and a fourth im 1953, The lat-
ter draft was embodied in a bill introduced at the 1953 session
of the Texas leglslature. This bill passed the Senmate but died
in the House, Additiomal drafts were produced durlng the pe-=
riod 1953=1955, and the last draft was introduced and passed

at the 1955 legislative session,

The goal of the Texas probate revision was represented to
be elimination of conflicts 1n existimg law, fllling of gaps,
modernizatlion of some language and solution of problem sectlons,
The statement was made that 95 percent of the new code consisted
of reenactment of former statutes in identical language, but
rearranged in a more logical order. Nevertheless, there is some
evidence of resort to the Model Probate Code for ideas in a few

instances.

D,A North Carolina.

Revisions of portlions of the North Carolina probate law

were enacted in 1953 (wills)56 and 1959 (intestate succession).57

56 N.C. Sess., Laws 1953, ch. 1098; see N,C. Gen, Stat.
ch, 31 (Supp. 1961),

57 N.C. Sess, Laws 1959, ch., 879; see N.C, Gen, Stat. ch.
29 (Supp. 1961).
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The revision of intestate succession law was the product of
a speclal drafting commitfee, consisting of three law school
professors, working under the General Statutes Commission.58
The 1957 legislature appropriated $2,500 to the commilssion
for purposes of studying the subject, and the work was begun
late in 1957. Among other aids, the Model Probate Code was

drawn upon.

r, Indiana,

In 1953 a new probate code was enacted in Indiana.59

The code was prepared by the Indiana Probate Code Study Com-
mlsslon, appointed by the Governor pursuant to joint resolu-
tions adopted by the legislature in 1949 and 1951, in concert
with the Probate Code Committee of the Indlana State Bar
Agsoclation, The Model Probate Code was used as an aid in

preparation of the Indlana code,

P, Arkansas.

A revised Arkansas probate code was enacted by the leg-
islature of that state in 1949.6O It was prepared by a
committee of the Arkansas State Bar Association, which com-
menced 1ts work in 1939, The scope of the revision embodied
in the 1949 code appears to be limited to procedural and re-
medial aspects of probate law, with little change in the

substantive law of wills and administration, descent and

58 McCall, "North Carolina‘s New Intestate Succession
Act," 39 N.C,L. Rev., 1 {1960).
59 Ind. Acts 1953, ch. 112; see Ind. Ann. Stat. tit.
6-8 (1853)°
Ark. Acts, 1949, No, 140; see Ark., Stat. Arn, tit. 57
60-63 (Supp. 1961)." ~° ! ’
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distribution and dower. No evidence of resort to the Model

Probate Code in the course of the revision has been found,

3. Pennsylvania.

A revlislon of Pennsylvanlia's probate law was accomplished
in 1947 and 1949 throuéh several enactments by the state leg-
1slature., Acts relating to intestate successlon; wills, es-
tates and principal and income were adopted in 1947, and Acts
on fiduclaries and investment by fiduciaries in 1949,61 The
revision work was directed an@ supervised by the Joint State
Government Commisslon pursuant to a resolution adopted by the
1945 legislature, A special committee was appoilnted im July
1945 to concentfate on the project, and thls committee was as-
sisted by a 32-member advisory group consisting of Judges,

lawyers and trust company executives., The Model Probate Code

was used as one of several sources of ald.,

H, Alaska.

A probate law revision project undertaken recently 1n
Alaska falled to result in an enactment by the legislature.
In 1960 the Alaska legislature directed the Legislative Coun-
¢ll to prepare a revised probate code and submlt 1t at the

1961 séssiona62 The councll proceeded in accordance with this

61 Pa, Laws 1947, No. 37 (intestate succession); Pa, Laws
1947, No, 38 (wills); Pa, Laws 1947, No, 39 {estates); Pa, Laws
1947, No, 516 (principal and income2° Pa, laws 1949, No, 121
(fidueciaries); Pa, Laws 1949, No, 5 L (investment by fiduciar-
ies); see Pa, Stat. Ann. tit. 20 (1950).

62 Preface to Alaska Legislative Council, Study on the
Proposed Alaska Probate Code (1961),
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directive, and in May 1960 a committee of the Alaska Bar
Association, previously appointed to study the subject,
was reconstituted to work with the council staff, Ini-
tial drafts were prepared and distributed to the Bar com=
mittee, Jjudges and lawyers., A final verslion of the
revision was completed in. late 1960 and embodied in a

63 The

bill introduced at the 1961 leglslative session,
revision encompassed willé, descent and distribution, ad;
ministration of estates and guardianship. The Model Probate
Code was used to a considerable extent, However, the bill

falled to pass.

I, New York.

In New York a Temporary State Commission on the Modern-
ization, Revision and Simplification of the Law of Estates
was created in 196164 and 1ts existence extended in 1963,65
for the purpose of makling a comprehensive study of relevant
provisions of real and personal property law, decedent es-
tate law, surrogates court law and other statutes in order to
correct defects in laws relating to estates and their admin-
i1stration, descent and distribution of property, practice
and procedure relating thereto, and to modernize, simplify

and improve such law and practice. The commisslon consists

of 14 members appointed by tﬁe presiding officers of the two

63 Senate Bill 4, 2d Alaska Legislature, 2d Sess, (1961),
b N.Y. Sess, Laws 1961, ch. 731.
65 N.Y. Sess. Laws 1963, ch. 78.
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houses of the New York leglslature and the Governor, and seven
ex offlcio members who are 1egislators.66
Faced first with a conslderation of whether to engage in
a bulk revision to be incorporated in a single package of pro;
posed legislation or to proceed area by area and submit sepa-
rate revision proposals for each area, the New York commisslon
chose the latter course., An extensive program to ascertaln
problem areas was initlated inm 1961. This program included:
(1) Establishment of an advisory committee in each of
New York's 11 judlecial districts. Members of the advisory com-
mittees, in mumber ranglng from 17 to 69, include surrogates,
legislators, representatlves of nétional, state and local bar
associations chosen from thelr trust and estate law committees,
outstanding lawyers, tax and estate planners, trust company
officials, law school professors, life insurance attorneys and
title company representatives. Also, a 25-member advisory
committee was appointed by the New York State Bar Association.
(2) Informal hearings with representatives of interested
groups and public hearings were held by the commission,
(3) Bills introduced in the New York legislature in the
preceding five years were examined,

(4) State legislators were contacted and their sugges-

tions solicited,

66 N,Y, Temporary State Comm'n on the Modernization, Re-
vision and Simplification of the Law of Estates, First Report
(1962); N,¥, Temporary State Comm'n on the Modernization, Re-
vision and Simplification of the Law of Estates, Second
Report (1963).
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(5) Liaison with legislative commlittees and state agen-
cies with estates law responsibilities was established for
purposes of cooperation, as was lialson with the Surrogates'’
Asgoclation of the State of New York.

(6) Material relating to estates law produced by the
New Yofk Law Revision Commlssion was obtained.

(7) All var assoclations, the deans of law schools and
many statewide professional associations in New York were
contacted and their cooperétion requested.

(8) Appearances by commission members and i1ts counsel
before various conventions and associatlons to explain com-
mission purposes and request suggestions were made,

(9) Text for radio announcements requesting suggestions
from the general publlic was prepared and circulated among
various broadcasting stations.

As a result of the program outlined above the commission
in late 1961 evolved seven general subject areas for current
study: Family rights, small estates, probate practice, jur-
isdiction of parties, estate administration, trust adminis-
tration and accounting proceedings° Research work on these
subject areas was commenced, which included reference to
court decisions, statutes; uniform laws, restatements, law re-
views, legal studles and periocdicals, New York Law Revision
Commission studies, textbooks, legal encyclopedias, proposed
legislation, New York leglslative Reference Library materlal,
laws and practlce 1n other states and countries and reports
and studles of state legislative commlttees and administrative

agenciles,
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In 1962 the commission continued to hold informal hear-
ings with representatives of interested groups. A research
analysls and partial statutory outline were developed. Forty;
six staff reports covering a wide variety of subjects Iin the
seven geﬁe:al subject areas were completed or in process, An
additional general subject area (i.e,, codification of stat;
utes) was designated, Sixteen bills were introduced at the
1963 session of the New York leglslature.

Commission procedure appears to follow this pattern:

(1) A subject in one of the designated gemeral areas is as;
signed to particular members of the commission with responsi-
bility in that area; (2) a staff report on the subject is pre-
pared; (3) the staff report is considered by the full committee
and circulated among the advisory committees for thelr com-
ments; (4) the report is revised and a bill is prepared and
discussed by the commission; and (5) the commission makes a
recommendation to the legislature, accompanied by proposed
legislation, a legislative note and the final version of the
report,

That the New York revision program is a large-scale oper-
ation is evidenced by the number and size of the advisory com=
mittees previously referred to, by the commission staff of 16
counsel and four administrative assistants, by 14 research
counsel (i,e., law school professors)} who assist the commis-
sion on a contract basis and by an annual commission budget of

a quarter miilion dollars.
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J., Wisconsin.

A Probate Study Committee of the Wisconsin Bar Associla-
tion commenced work on a revislion of that state's probate law
in January 1963, The probate project is part of a package
undertaken by the bar assocliatlon; other subjJects are estates,
trusts and powers, landlord and tenant and conveyancing. Reé
search and drafting services on the package are currently
being performed by a Wisconsin University Law School profes;
sor, Approximately $25,000, made avallable by the bar asso-
ciation, was expended in 1963 on the package.

Through August 1963 the probate committee had held
seven meetings, Tentative drafts on wills and intestate suc;
cession were prepared, as well as studles on the problems of
rights of surviving spouse and exemptions from crediltor
claims, The matter of will substitutes (i.e., joint tenan-
eies, living trusts, insurance, pension plans) was given
consideration, The commlittee appears to have concluded that
a thorough overhaul of all Wisconsin probate statutes 1s
needed; but that more time and money will be required to ac-

compllsh this.
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V. UNIFORM AND MODEL ACTS

Over the years the Natlonal Conference of Commlssioners
on Uniform State ILaws has promulgated a considerable number
of uniform and model Acts that pertaln, in whole or in part,
to probate and related matters, In prosecuting-a‘revision of
Oregon's preobate law 1t appears reasonable fTo consider some
of these Acts with a view to their adoption or, at least; a
gourcé of ideas for adaptation in a new state probate code,
Through 1962 some of these Acts, the date of theilr promulga-

tion by the National Conference and the number of Jurlsdic-

- tions having enacted them are:67
Year Number of juris-
Name of Act Promulgated diectlons enacting

Absence as Evidence of Death

and Absentees! Property Act 1939 3
Act Governing Secured Credi-~

tors Dividends in Liquida-

tion Proceedings 1939 5
Ancillary Adminlistration of

Estates Act as Amended 1953 1
Death Tax Credit Act 1961 0
Estate Tax Apportionment Act 1928 2
Execution of Wills Act 1840 1
Fiduclaries Act 1822 25
Gifts to Minors Act 1956 a7
Interstate Arbitration of

Death Taxes Act 1943 14
Interstate Compromlse of

Death Taxes Act 1943 17
Joint Oblligatlons Act 1925 5
Partnership Act 1914 40
Powers of Foreign Represent-

atives Act 1944 0

67 National Conference of Commlssioners on Uniform State
Laws, Handbook 341-44 (1962).
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Year . Number of juris-

Name of Act Promulgated dictilions enacting
Principal and Income Act 1931 24
Amendments 1958 3
Revised 1962 0
Probate of Forelgn Wills Act 1950 2
Property Act 1938 1
Reciprocal Transfer Tax Act 1928 21
Simplification of Fiduclary
Security Transfers, Act on 1958 35
Simultaneous Death Act 1940 Lh
- As Amended 1953 9
Small Estates Act 1951 2
Testamentary Additlons to
Trusts Act 1960 10
Trustees' Accounting Act 1937 3
Trusts Act 1937 7
Veterans! Guardianship Act 1942 28
War Service Validation Act 1944 1
Of the Acts listed above, the following have been en-
acted in Oregon: Gifts to Minors Act,68 Partnership Act,69

Principal and Income Act70 and Simultaneous Death Act°71

Acts introduced at Oregon leglslative sessions in 1941 and

since that have falled to pass are: Absence as Evidence of

Death and Absentees' Property Act,72 Ancillary Administration

73 Probate of Forelgn Wills Act74

75

of Estates Act, and Veterans'

Guardianship Act.

68 ors 126, 805 to 126,880; enacted, with modifications,
in 1859.

69 ORS chapter 68; enacted in 1939,

70 ORS chapter 129; enacted, with modifications, in 1931,
Tl ORS chapter 112; enacted in 1947,

72 House Bill 45, 4lst Oregon Legislative Assembly (1941),

73 Senate Bill 139, 46th Oregon Legislative Assembly
(1951){°

(1951),

75 Senate Bill 98, 4Tth Oregon legislative Assembly (1953);
House Bill 78, U8th Oregon Legislative Assembly (1955); Senate
Bi11 73, 48th° Oregon Legislative Assembly (1955).

Senate Bill 135, U46th Oregon Legislative Assembly
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The Oregon State Bar Committee on Probate Law and Proce=
dure from time to time has studied and, 1In some instances,
made recommendations concerning some of the Acts listed above,

76

These are: Ancillary Administration of Estates Act, Execu-

8
7 Gifts to Minors Act,7 Powers of Foreign

tion of Wills Act,
Representatives Acty79 Probate of Foreign Wills Act,so Small
Estates Act981 Simultaneous Death Act,82 Trustees! Accounting
Act83 and Veterans' Guardianship Act,S¥
Previously in this report a number of references have

been made to the Model Probate Code, This code 18 not one of
those Acts that have been promulgated by the National Confer;
ence of Commissioners on Uniform State Laws. Rather, 1t was
prepared for the Probate Law Division of the Section of Real
Property, Probate and Trust Law of the American Bar Associa-
tion by the Division's Model Probate Code Committee_in cooper=

ation with the Research Staff of the Universlty of Michigan

76 Oregon State Bar, 1948 Committee Reports ?2~53 {1948);
Oregon State Bar, 1954 Committee Reports 25 (1954); Oregon
State Bar, 1958 Committee Reports 47 (1958),

77T Oregon State Bar, 1942 Committee Reports 34, 36, 89=?o
(1942); Oregon State Bar, 1943 Committee Reports 34=35 {1943),

8 Oregon State Bar, 1956 Committee Reports 44 (1956);
Oregon State Bar, 1958 Committee Reports 47 (1958), .

79 Oregon State Bar, 1954 Committee Reports 25 {1954),

80 1pi14d,

81 Oregon State Bar, 1954 Committee Reports 25 31954);
Oregon State Bar, 1955 Committee Reports 40-41 (1355 ; Oregon
State Bar, 1956 Commlttee Reports 44, 46-47 (1956).

82 Oregon State Bar, 1942 Committee Reports 3%, 36, 01
(1942); Oregon State Bar, 1943 Commlttee Reports 36 (1943},

83 Oregon State Bar, 1956 Committee Reports 44 (1956).
o Oregon State Bar, 1948 Committee Reports 52 (1948),
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Law School., The code, with comments on the provisions
thereof and monographs on problems 1in probate law prepared
by two of the principal draftsmen of the code, were pub%
lished in 1946,85
Impetus for the undertaking of the drafting of the

Model Probate Code was provided by a series of articles by
Professor Thomas E, Atkinson on probate courts and procedure
published in the Journal of the American Judicature Society
in 1939 and 1940,86 Also;, a movement for probate reform had
been in progress for several years, with new probate codes

87 and revi-

having been adopted in at least elght states,
sion work underway in a number of other states,

At the 1940 meeting of the American Bar Assoclation the
Sectlon of Real Property, Probate and Trust Law proposed a
Model Probate Code, and a committee was appointed to engage
in the project. The 1nitial work of the Section's commit-
tee, with the assistance of advisory groups appointed by the
state bar assoclatlions of many states, was preparation of a
list of proposed general headings of matters to be i1ncluded
in a Model Probate Code and an order of classification, This

initial work was completed in 1941, Faced with the familiar

problem of finding persons able to devote the time neceésary

85 Simes, Problems In Probate Law (1946).
6 See Id. at v-x, 5-8,

87 Cal, Stat, 1931, ch, 281; Fla. Laws 1933, ch. 16103;
I11. Laws 1939, at 4; Kan. Laws 1939, ch., 180; Mich. Pub.
Acts 1939, No, 288; Minn, Laws 1935, ch, 72; Nev. Stat. 1941,
ch, 107; Ohilo Laws 1931, at 320,
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to perform research and drafting services, the Section's com;
mittee achieﬁed a satisfactory solution by an agreement 1n
1942 with the University of Michigan Law School; which was
carrying on a number of legal research projects., A subcommit-
tee on drafting was established, consisting of R. G. Patton,
Chairman of the Section's committee, Professor Lewis M, Simes,
Professor Atkinson and Paul E, Basye. The project procedure
followed this general plan: Probate statutes of various states
were read .':11'-1?:‘17class:Lfie:d_g memoranda were prepared on more dif-
ficult points, monographs on soﬁe of the most basic topics
were written, preliminary drafts were prepared and distribu-
ted, conferences were held at which 10 tentative drafts were
criticlized amnd revlised and many recognlized experts were con-
sulted and furnished advice and assistance.

The stated objective of the Model Probate Code is improve-
ment of probate procedure wherever revision is sought, rather
than attainment of uniformity among the several states,88 It
is apparently intended as a reservolr of ldeas and of accept-
able legislative formulations of those ideas, from which drafts-
men and policy-makers may draw in the preparation of new pro-
bate codes,

Almost 20 years have elapsed since the Model FProbate Code
. was drafted, and there is considerable evidence that it has

served its intended objective, However, with the passage of

time 1t perhaps 1s inevitable that new ideas not embodied in

&8 Simesg‘op, cit. supra note 85, at 10,
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the code, as well as modifications of old ideas contained
therein, should have been developed and advanced.

At the 1962 mid-year meeting of the Executive Committee
of the National Conference of Commissioners on Uniform State
Laws, the Subcommittee on Scope and Program reported that it
had been contacted by an officer of the Section of Real
Property, Probate and Trust Law of the American Bar Assocla-
tion who indlcated the interest of the Sectlon in review and
revlision of the Model Probate Code and inquired as to the
views of the National Conference on aiming this review and
revision more in the direction of achieving some unlformity
among the states wilth respect to probate law. The Subcommit-
tee further reported that it believed at least some portions
of the code were appropriste for adoption in much the same
manner as uniform Acts and that the project of review and re-
vision of the code would be worthwhlle, The Executive Com=
mittee authorized appointment of a special committee to study
the matter of undertaklng the project and investigate ways
and means of obtaining research services necessary therefor.

At its August 1963 meeting the National Conference ap-
proved golng ahead with preparation of a uniform probate
code; and considered a first tentative draft of two portions
(i,e,, Intestate succession and simulténeous death) of such
a code, In April 1963, and again during the National Confer-
ence meeting in Aﬁgust of that year, the Conference's Special
Committee on Uniform Probate Code met jointly with the Spe-
clal Committee on Revision of Model Probate Code of the ABA
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Section of Real Property, Probate and Trust Law and discussed
the project of a uniform or revised model probate code, The
two special committees agreed on several points im connection
with the project, which were: (1) There is a need for the
project; (2) the project will be a long-term one extending
over a period of 5 to 10 years, quality being more important
than speed; (3) probate law revision projects in individual
states, such as the one currently underway in New York, should
not deter the joint project of the committees; (4) the two
committees will coordinate thelr efforts and cooperate in
every phase so as to make the project a true jolnt venture;
(5) ABA members, experienced and knowledgeable in the subject
area, should be utilized to evaluate portions of the proposed
new code; and (6) during the ensuing year consideration would
be glven to the finmancing required for the project, some por-
tlons of the proposed new code would be prepared for review in
1964, drafting responsibilities would be assigned, research
papers would be exchanged and members of both committees would
complete a 246-item questionnaire on the Model Probate Code
promulgated in 1946,
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VI. THE OREGON PROBATE PROJECT ;= THOUGHTS ON PROCEDURE
AND STAFF ‘ '

In authorlzing the appointment of an advisory committee
to assist in the formulatlon of recommendatlions and proposed
legislation designed to improve Oregon's probate law, the
Law Improvement Committee did not define in detail the role
of the advisory commlttee nor establish any specific gulde=
lines for it to follow, except to indicate that the advisory
committee was "to operate in the same manner as the advisory
committee had worked in connection with the guardianship law
revision program,"89 The work of the guardianship and con-
servatorship advisory committee in 1960 and early 1961 has
been referred to previously,go Three members of the current
probate advisory committee were members of that guardlianship
and conservatorship advisory group,gl and they may recall
the manner in which that group proceeded, Those procedures
may or may not be appropriate for prosecution of the probate
law revislion project,

It appears that, unless the Law Improvement Committee
undertakes to supply additional instructlons, the procedures

to be employed by the probate advisory committee are to be

89 Law Improvement Committee, Minutes of Meetlng, Decem-
ber 20, 1963, at 2,
90 See p, 18 & note 47 supra.

91 Judge William L, Dickson, Portland; Nicholas Jaureguy,
Portland; and Clifford E, Zollinger, Portland,
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within the discretion of that committee, While 1t is cer;
tainlj not the intention of thils report in any way to attempt
to usurp the exercise of this diserefion on the part of the
advisory commlttee, your staff believes 1t 1s part of its duty
to bring to your attention a few thoughts on procedure that
might be followed and on the role staff will be able to play
in assisting you, |

The probate advisory committee will be faced, perhaps
initialiy but at least at some point in the course of its de-
liberations, with the task of defining the scope of the proé
baté_law revision projeet, Some space i1n this report has
already been devoted to an inquiry into the meaning of the

"92 and reference to Oregon statutes which

term "probate law,
appear to encompass the bulk of Oregon's "probate law" has
been made,g3 One question for consideration may be whether
the scope of the project should be limited to the procedural
aspects of probate (i.e., matters relating to the administra-
tion of estates of decedents and wards), or whether it should
engompass related substantive law (e.g., intestate succession
and will-making formalities), Another question may be the
extent to which the Oregon guardianship and conservatorship

statutes should be re-examined in view of the complete

92 See pp. 7-9 & notes 12-18 supra,
93 See p, 10 & note 19 supra.
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revision thereof enacted in 1961,94

The probate project, even 1f its scope is limited to
some extent, appears to be one of considerable magnitude,
To hope to coﬁplete the projeect 1n time for submission of
recommendations and proposed legislation to the ILegislative
Assembly at 1ts regular sesslion in 1965 no doubt is wvain,
Indeed, the Law Improvement Committee appears to have rec;
ognized that the project is a long=-term onhe to be completed,
at best, in time for consideration by the 1967 Oregon leg;
islature, In view of this characteristic of the project the
advisory committee may wish to give thought to the questlon
of submitting a proposed revlision of the probate law in seg-

ments or as a complete package.

M see pp. 18-19 & notes 46-48 suypra., In August 1962
the staff of the ILegislative Counsel Committee undertook,
with the committee's approval, an evaluation of the revised
guardianship and conservatorship statutes enacted in 1961
and effective January 1, 1962. This evaluation was in the
nature of a follow through, and 1ts purpose was to determine
whether the new statutes were having the effect intended;
that 1s, improvement of practice and procedure as to guard-
ianship and conservatorshlip matters. Such a follow through,
by the way, would appear to be an lmportant aspect of a
continuous substantlve law revision program., As a part of
the evaluation projJect a letter and a reply form were sent
to all probate ﬂudges in Oregon. Responses were received
from 18 of the 46 probate judges thus contacted, and the
reaction to the new statutes lndicated by these responses was
almost unanimously favorable, However, suggestions for im-
provement of the new statutes were offered by six of the
responding probate Jjudges. The evaluation project was re-
ported in the August 1962 issue of the Oregon State Bar Bul-
letin, together with a request that members of the Bar who
had had experience with the new statutes send in thelr com=-
ments and suggestions, Three attorneys answered thils request
wlth suggestions for improvement of the new statutes, Un=
fortunately, because of the press of other business the
evaluation project was not completed and, in effect, is still
pending. '
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Despite the form of submission to the legislature, it
appears that the work of the advisory committee necessarily
may need to be segmented according to defined segments that
make up Oregon's probate law. Perhaps the p6ssibility of
subcommittees and use of more than one research assistant in
order to facilitate work on more than one ségment at the same
time should be explored., The advisory committee may wish to
establish some kind of time schedule for completion of vari;
ous phases of the project.

Notwlithstanding the scope of the probate law revision
project and 1ts antlcipated length of time In progress before
completion, or perhaps because of these factors, it 1s gquilte
likely that the Law Improvement Commlittee will expect progress
reports from time to time from the advisory committee, It is
quite‘likely also that the Law Improvement Committee will
wish to submit at least a progress report on the project to
the 1965 Oregon legislature,

Many other questions relating to 1ts procedures will
arise for consideration and decision by the ad;isory commit-
Tee in the course of performance of 1ts assigned task, For
example, should meetings of the commlttee be scheduled on a
regular basis or held on call of the chairman when in his opin-
ion a sufficient agenda is ready for commlittee action? Should
the advisory commlttee hold informal meetings with invited rep-
resentatives of interested groups or Interested individuals for
the purpose of soliciting suggestlons or reviewlng tentative

drafts? Should the committee hold public meetings for the same
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purposes? What sort of liaison should be established and
consultétion engaged in with approprliate committees of the
Oregbn State Bar, Oregon probate judges, probate court
clerks, state and local governmental agencies concerned with
probate matters and others? You may wish to consider that
kind of services and faciliﬁies you will require to assist
you in performing your taék;'that is, what kind of research
and bill drafting services, what kind of services of an ad-
ministrative nature; what basic reference materlals and so
forth.

Some mention should be made of the capaclity of the staff
of the leglslative Counsel's officerto furnish assistance to
the advisory committee. By‘law the lLegislative Counsgel,
subject to approval by the Legislative Counsel Committee, 1s
to furnish to the Law Improvement Committee, and, inferen-
tially, to advisory committees thereof, the services of per-
sonnel and other facilitles necessary to enable the Law
Improvement Committee to carry out its functions,95 However,
the resources of the Leglslative Counsel are not only limited
but spread quite thinly over the program of several services
which he is required to pérform, At the present time one
member of the Legislative Counsel's staff (i.,e., the writer
of this report) is assigned to assist the advisory committee
on the probate law revision project. It is likely that the

level of assistance furnished by the ILegisliative Counsel will

95 oRs 173.330.
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fluctuate from time to time, At times perhaps more than one
staff member may be availlable; at others (during a legisla-
tive session, for example), perhaps the Legislative Counsel
will be unable to furnish assistance, This circumstance may
make it desirable for the advisory committee to look for some
kinds of staff assistance from other quarters. Perhaps some
attorney or law school faculty member could be induced to

" vyolunteer his services to perform some small part of the re;
search or other background work necessary in the prosecution
of the ﬁroject, The word "volunteer" is used in the sense of
a willing offer without expectation of remuneration. The
curreﬁt budget for the probate project 1s limited to whatever
the ILeglslative Counsel Committee is able to make available
out of its budget established by the legislative Assembly for
the 1963-1965 biennium, and this, for practical purposes and
unless the Legislative Counsel Committee affirmatively directs
otherwise, more or less means services and facilities furnished
directly by the ILegislatlive Counsel, As a matter of fact, at
the present time no moneys have been budgeted for payment of
the individual expenses of members of the advisory committee
1tself.

In addition to preparation of this report, the Leglsla-
tive Counsel's office has been engaged, since designation of
probate law as the subject of a substantive law revision proj-
ect by the Law Improvement Committee in December 1963, in
gathering certain materials that may prove helpful to the ad-
visory committee and in performing certain other tasks of a

preliminary nature,
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The comments and suggestions of persons whose work or
interests bring them into contact with probate law will be
helpful, 1f not essential, in the prosecution of the probate
law revlision project, There are a number of ways availlable
to solicit tThese comments and suggestlons, not the least of
which is an effort to publicize the existence of the project.
We are maklng a concerted effort to bring the project to the
attention of the bench; bar, particular interest groups and
general public, For example;, recent issues of the Oregon
State Bar Bulletin contalned ltems, based on copy we fur-
nished, reporting on the law improvement program and the pro-
bate project,96 These ltems also requested suggestions from
interested persons. News réleases have also been sent to
various newspapers In the state., Response to thls appeal
thus far has been negligible, but we hope the maintenance of
this kind of publicity, together with employment of more
direct methods of seolicltation, will produce the necessary
response,

Over the past several years the Leglslative Counsel’s
office has recelved a few comments and suggestions concerning
defects in and improvement of the Oregon probate law, Copiles
of these, as well as any such comments and suggestions re-
celved in the future, will be made available to the members
of the advisory committee as a matter of course,

We have been able to acquire for each member of the

9 ope, S, B, Bull., Jan. 1964, p. 103 Ore. S, B. Bull.,
Feb, 1964, p, 4,
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advisory committee a copy of the recently enacted 1963 Iowa
Probate Code, with commenf;s of the special bar committee re-
sponsible for the revision project out of which that new code
arose°97 We have contacted persons involved in the current
probate law revision projects‘underway in New York98 and
Wisconsing99 as well as in the Joint project on a uniform or
model probate code recently undertaken by special committees
of the National Conference of Commissioners on Uniform State

Laws and the American Bar Associationgloo

and expect to re-
ceive coples of studies, drafts of proposed leglslation and
other materials produced in the course of these projects,

As possible sources of ideas for improvement of Oregon's
probate law, we have scanned all the printed annual reports of
the Committee on Probate Law and Procedure to the membership
of the Oregon State Bar, and have attempted to identify and
list all billls relating to probate matters Introdiuced in Ore-
gon legislative sessiomsin 1941 and since but which failed of
enactment, With the same thought in mind, we have made an ef-
fort to find material relating to probate law published over
the years in the Oregon Law Review, Further recourse to these
items for purposes of more concentrated study may be in order,

We have attempted to ldentify and obtain copies of the
product of studies on probate matters undertaken by the Cali-

fornia Law Revision Commission and New York ILaw Revision Commis<

gion,

97 see pp. 20=22 supra,
98 See pp. 27-30 supra.
99 See p., 31 supra.

100 See pp. 37-38 supra.,
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We plan to supply each member of the advisory committee
a copy of the principal Oregon statutes pertalning to pro-
bate,~Ol and, if available, of the Oregon annotations (in-
cluding pertinent Oregon Supreme Court decisions, federal
court declslons, Oregon Attorney General opinions and Oregon

Law Review material) to those statutes.

101 oRs chapters 111 to 129, See note 19 supra.

47



OREGON PROBATE LAW REVISION

Comments and Suggestions
Received by Legislative Counsel's Office

ORS Section Table

Comments and Suggestions

ORS Section Numher Page
3.130 27 17
5.040 27 17

46,0092 27 17
38 22
93.170 3 1
111.020 24 13
111.030 24 13
113.050 29 18
113.060 22 10
113,070 36 21
113.610 %o
113,670 3 1
i7 T
26 16
113,620 26 16
114,250 37 21

115,120 35 20



Page 2
Comments and Suggestions
ORS Section Table (cont'd,)

Comments and Suggestions

ORS Section Number  Page
115.210 33 20
115,220 21 10

35 20

115.350 33 20
115,410 28 18
116,015 36 21
116,020 38 22
4] 24

116.186 34 20
116,405 25 14
116.420 2 1
| 25 14
116,425 2 1
4 2

4o 26

116,505 34 20
116,510 20 10
116,520 40 24
116,525 - Lo 24
116,755 9 3
' 116.760 34 20
116,765 39 23

116.810 9 3
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ORS Section Table (cont'a.)

Comments and Suggestions

ORS Section Number Page
117.610 34 20
118,070 1 1
118.110 29 18
118,290 29 18
118,440 23 12

18.610 25 1h
118,620 25 14
118,630 25 14
125,131 10 4
125,146 12 5
126,166 15 6
126,171 8 3
126,181 20 9
126,230 13 5

23 12
126,240 23 12
126,250 10 4
126,295 16 7
126,336 14 6

18 8
126,346 10 4

126,436 9

w
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ORS Section Table (cont'd.)

Comments and Suggestions

ORS Section Number Page
126,441 5 2
126,456 9 3
126.530 7 3
126,555 11 5
126,565 6 2



OREGON PROBATE LAW REVISION
Comments and Suggestions
Received by Leglslative Counsel'!s Office
l ‘
Source: Robert Mix, Attorney, Corvailis, letter 8/26/59.

Inheritance tax; deductions.

"If an estate 1s probated all outstanding debts are
normally deductible, On the other hand, if an estate i1s not
probated; only very limited expenses can be deducted such as
those of last 1llness, funeral charges, mortgages and liens,
ete, [Note: BSee ORS 118,070.] I have never considered it
fair that a distinctlon be made between an estate that is
belng probated and one that 1s not being probated as to the
items which are deductible," ‘

2
Source: George H. Layman, Attorney, Newberg, letter 5/17/60.

Appralsal of estates of decedents and wards,

"One of the Newberg attorneys, Herbert Swift, has sug-
gested a change which would apply to both the administration
of regular estates, as well as guardlanships and conserva-
torships, He points out that many such matters have assets
limited to government bonds and cash, for which an appraisal
is required, but in which no appraiser's fee is properly pay-
able, It would be his suggestion that ORS 116.420 be amended
to exclude cash from appraisement, and ORS 116,425 to execlude
sub-paragraph (e). While this is not a major revision, you
might wish to make a note of 1t for further consideration.

"In practice, we sometimes file a petition setting forth
the amount in cash, and obtain a court order waiving further
Inventory and appralsement, However, there is no statutory
authority for such an order, and Mr, Swift‘'s suggestion would
save this trouble, and also legalize the omission of such ap-
praisement." [Note: See also Comment and Suggestion No, 4]

3

Source: Clifford E. Zollinger, Vice President, The First
National Bank of Oregon, Portland, letter 5/19/60,

Dower and curtesy; conveyance or mortgage of real property.

 "The provisions of ORS 113.610 to 113,660 appear to con-
fliet with ORS 93,170, to the extent that the latter statute
is applicable. Applying the rule of construction that when
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Comments and Suggestlons
No, 3 (cont'd,)

particular provisions are in confllct with general provisions,
the particular will prevaill, it appears that the spouse of an
insane person commltted to a public insane asylum may convey
free from the dower or curtesy interest of the insane person,
but 1f the incompetent is not insane (whatever that means) or
i1s not committed, rather elaborate provisions are made to pro-
tect his interest. This 1s not sensible, nor-do I think that
the procedures required under ORS 113.610 to 113,670 are very
appropriate, I am also uncertaln whether, in the event that
both spouses are incompetent, the guardian of the spouse in
whose name title is vested may initiate such a proceeding,"
[Note: S8ee also Comment and Suggestion No. 17.]

4
Source: Camﬂbell Richardson, Attorney, Portland, letter
6/24/60.

Appraisal of estates of decedents.

"I think that ORS 116,425, relating to the compensation
of appralisers in estates; could be made more definite by spec-
ifying the compensation for appraisal of municipal, corporate
and government bonds, These items are not presently specifi-
cally mentioned In the section. In some cases these 1tems
are capable of mathematlic determination and would logically
appear to fall within the section providing for compensation
for appraising listed securitles; in other situations, they
might loglcally fall within the section providing for apprais-
ing unlisted over-the-counter securities,” [Note: See also
Comment and Suggestion No, 2.]

2

Source: Nicholas Jaureguy, Attorney, Portland, response to
guardianship questionnaire 8/23/62,

Guardlanship: private sale of real property: published notice,

"Amend ORS 126,441(2) by striking from line 8 the word
'there%n' and substituting 'published nearest to the place of
sale,!

9

Source: Judge Charles M, Johnson, District Court, Clatsop
County, Astoria, response to guardianship question-

naire 8/24/62,

Guardlanship; disposition of nénresident's property by forelgn
guardlan.

"Some confusion seegs go exist as to how to accomplish the
provisions of Section 126,565,
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Comments and Suggestions

I

Source: Judge Charles M, Johmson, District Court, CGlatsop
County, Astoria, response to guardianship question-
naire 8/24/62,

Guardianshlp; winding up affairs after termination: bank
deposits.,

"Some provision should be made to prevent the banks,
holding accounts or deposits by guardians, from dishomoring
the checks of guardians issued 1n winding up the affairs of a
deceased ward under the provisions of ORS 126,530,

"It 1s suggested that Sectiom 126,530 be amended %o con-
tain a provision to the effect "That no bank holdimg the de=-
posit of a guardian shall dishomnor the checks of a guardian
issued under the provisions of thils section,!'"

8
Source: Judge John C, Warden, District Court, Coos County,
Coquille, response to guardianship questiomnaire
8/2l /62,

Guardianship; bond of guardlan; waiver of reguirement.

"ORS 126,171 could be improved to allow court to waive
the necessity of a bond. Where the assets comsist solely of
funds held in a depository and the funds cannot be withdrawn
except on court order and the depository acknmowledges this
condition to the deposit of the fumnds, it may not be neces-
sary to have any bond or bomd expense, It is mot clear
whether this situation is covered by the words "Unless other-
wise provided by law' but I assume that means statute and not
rule of court or court practice,"”

2

Source: Judge Teunis J, Wyers, District Court, Hood River
County, Hood River, letter 8/24/62,

Sale of real property of decedents and wards; terms of sale.

"I have hardly made a close study of these mew guardian-
ship statutes but they do appear more detailed and specific,
I do find a problem in both these statutes (126.436) and the
probate equivalent (116,755) having to do with ‘terms of
sale' of realty.

"There appears to be an ambilguity im 116.755. Does the
first sentence mean that the court shall prescribe the terms
of sale regardless of whether the sale is for cash or on
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¥o, 9 (cont'd,)

eredit or does it mean only that the court shall prescribe
which -= that is 'on credit' or 'for cash'. In both statutes
confirmation appears mandatory except 1n case of:

"1, Substantial irregularity or

"2, The sum bid is disproportionate to the value and
10% more can be obtained, (Note here the wording ~=- 'can be
obtained!, How can a court ever say Just what 'can be ob-
tained!',) ([Note: See ORS 116,810 and 126,456, ]

"I've talked to other probate judges, including my re-
spected brother, Bill Dickson, of Portland., None appears to
construe that they should, in the order of sale, set a price
or interest rate or down payment or type of security or amount
or frequency of periodic payments on the balance,

"I judge the pattern to be that the court generally makes
an order of sale 'on cash or credit' in the discretlion of the
fiduciary and then confirms except in case of 'substantlal
irregularity'!. That appears to me to mean that the court ac-
tually exerts no control over the price except it be not 'dis-
proportionate to the value'. (And there's no 'value! in view
of the court except the appraisal == which we all know ls set
by appralsers selected in most courts by the fiduclary,)

"The guardianship statute on sale clearly requires the
order to be 'subject to such terms and condltions as the
court may consider necessary or proper', Note the permissive
Tmay', 'm sure the practice 1s to leave fthis to the discre-
tion of the fidueiary., So -= I suggest you consider clarify-
ing the leglslative intent, If the 'terms of sale' are to be
set by the court it should be clearly stated what they (the
terms} are to cover == price, interest rate, type of security,
amount of down payment and periodic payments -- and if to be
left to the discretion of the fiduciary in whole or part,
clearly say so., If the court is to review and be satisfied
with the 'terms' as a c¢ondlition of confirmation, the statute
should clearly say so.'

10

Source: Judge Samuel A, Hall, District Court, Curry County,
Gold Beach, response to guardianship questionnaire

8/27/62.
Guardlanship; Veterans Administratlon participation.

"ORS 126.346 and other sections relating to Veterans Ad-
ministration. [Note: See also ORS 126.131 and 126,250.] I
gquestion that part of policy which casts burden upon Guardian,
lawyers and court of, in effect, accounting to V, A, which is
what those sections amount to., It consumes time and expense
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which if the court is doing 1ts duty 1s unnecessary, There
is more that could be sald but this is sufficient to point
out that I consider it an unnecessary part of poliey."

11

Source: Judge Samuel A, Hall, District Court, Curry County,
Gold Beach, response to guardlanship questiomnaire

8/27/62.

Guardianship; handling claims of minors and incompetents and
transferring property wilthout guardianship. ‘

"I would suggest that there be emacted statutes whereby
personal injury settlements and other claims of minors and
Incompetents be examimed and approved or disapproved by the
court without necesslty for opening a guardianship where the
court finds from a petition and proposal and hearing thereon
that the interest of the minor or incompetent l1s served best
and there 1s assurance the proceeds will be used for him, In
many Iinstances it 1s an undue expense and hardshlp to have a
continuing guardianship which may run for years on end., The
same respecting the tramsfer of title to properties, There
could be safeﬁuards in the statute, without the necessity of
guardianship, [Note: See ORS 126,555, ]

12

Source: Judge Edwin L, Jenking, District Court, Washington
' County, Hillsboro, response to guardianship ques-
tionnaire 8/27/62,

Guardianship: appolntment of guardian; service of cltation.

"126,146(3) has been misunderstood in that the 'person!
referred to lncludes the incompetent which contention I have
flatly rejected,"

13

Source: Judge Edwin L, Jenkins, District Court, Washington
County, Hillsboro, response to guardianship ques=-
tionnaire 8/27/62.

Guardianship;: appralsal of estates of wards,

"ORS 126,230(3). Appraisal should be required unless
court orders otherwise, Bonding 18 difficult without a value
of the assets,”
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14

Source: Harold V., Johnson, Attorney, Eugene, letter 9/10/62,

Guardianshlp; accounting by guardian.

"In regard to your review and evaluation of Oregon's new
guardianshiﬁ statute, I direct your attention to ORS 126,336
paragraph (%) that says 'the guardian of the estate shall give
a copy of each account to the person or institution having the
care, custody or control of the ward,'

"The above statute refers to an annual account, It is
uncertaln whether such account must be glven before or after
the annual account is approved., 1In eilther event, no time 1li-
mitation is sef forth concerning the number of days before
or after the account 1s filed and approved, within which de-
livery shall be made, It 1s not specified whether proof or
delivery shall be made by affidavit similar to that used when
a citlzen makes service of summons.

"I would suggest that the statute provide that the copy
of account be delivered wifhin ten days after the original ac-
count 1is filed and order approving that account 1s entered,
and that proof of delivery be made by affidavit above referred
to. [Note: See also Comment and Suggestion No., 18.]

"Sub-paragraph (5) in ORS 126,336 indicates the copy of
final account shall be Iserved, ' and within ten days after
date of service objections can be filed to the account. I
weuld suggest that the copy of final account be served upon
the persons mentioned, at least ten days prior to the date or-
der approving final account 1s to be presented to the Court,

I believe a show cause proceeding with citation issued to the
persons mentioned in a procedure simllar to that followed when
the guardian is originally appointed would be a sound proge=-
dure to follow."

pis)

Source: dJudge George R. Duncan, Circuit Court, Marion County.
Salem, response %o guardianship questionnaire 9/11/62.

Guardianship; appointment of guardian:; factors considered,

"RE: ORS 126.166. It is suggested that there be added
to subsection (1), a provision that the appolnting judge may
take into consideration any request made orally by the incom-
petent in opem court.
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16

Source: Judge George R. Duncan, Circuilt Court, Marion Count
Salem, response to guardlanship questionnaire 9/11/%%.

Guardlanship; gifts from ward's estate; expenditures for
ward's relatives.

"RE: ORS 126,295, Referring to gifts from ward's es-
tate and expenditures of relatives:

"It is suggested that before authorizing gifts to rell-
gious or charitable institutions or providing estate funds
for persona who have been but no longer are related to the
ward by marriage, that notice of the proposal be glven to the
ward and to the spouse and children, or to the parents of the
ward 1if there be no spouse or chlldren, or if none of the
former be living, then to the ascertained next~of-kin,"

17
Source: James R, Ellis, Attorney, Portland, letter 9/12/62.

Dower amd curtesy: proceedings for release,

"I am writing to you concerning the note im the Oregon
State Bar Bulletin that your office is interested in hear-
ing from members of the Bar who have had experience with the
new Guardianship Act. -

."A year or two ago our office handled what is evidently
a rather unustual proceeding, the statutory proceeding for
release of dower or curtesy of an incompetent person. As you
know, ORS 113,610 and following sets forth what is required
in this proceeding, I was somewhat disappointed to see that
the new guardianshlp code did not- incorporate this release of
dower proceeding, or provide for release of dower in a guard-
ianship proceeding,

"In the matter we handled, the wife was the incompetent.
A guardlanship had been in existence for some years, with her
husband serving as both guardlan of the person and of the
estate, On two occasions, in dlfferent years, he sold par-
cels of real property held in his name only. Notwithstanding
the existence of the guardilanship, in each instance 1t was
necessary, in order to obtain title insurance, that a pro-
ceeding be filed under Chapter 113 to obtain & decree author-
lzlng a guardian ad lltem to sign a deed conveying her dower
interest in his property.

"Our experience here has that the presiding Judge was
quite dublous whether he evem had authority over such mat-
ters, particularly when there was a guardianshlp in existence,
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The procedure itself seems a little pointless. ORS 113,630
requires service of the order to show cause why a deed should
not be required upon the incompetent person, hls guardian,
next of kin, and all persons linterested in the land, Service
upon the lncompetent in most instances would be useless. The
guardian is very often the person requesting the release of
dower. The next of kin probably would no% have much interest
in the matter, since the right of dower will be extinguished
upon the death of the incompetent in any event.

"It seems to me that the welfare of the incompetent
could be protected better by requiring that the authorization
for the conveyance of dower or curtesy be glven by the Court
having jurisdicticn of the guardianshlp of that incompetent,
if there is a guardianship in exlstence., A provision could
be made that, where the guardian is the spouse requesting the
release of dower or curtesy, a special guardian ad lltem could
be appointed if the Court deemed necessary.

"The whole purpose of the proceeding for release of dower
or curtesy 1s to assure that adequate provision has been made
for the protection of the interest and for the proper support
of the incompetent, The Probate Court, having before it the
incompetent's complete guardianship file, should be in a much
better position to determine that there has been proper pro-
vislon for the incompetent," [Note: See also Comment and
Suggestion No, 3.]

18
Source: James R, Ellis, Attorney, Portland, letter 9/12/62.

Guardianship:; accounting by guardian,

"The only other criticism of the new guardianship act
that I have heard 1s one regarding ORS 126.336(4), requiring
the guardlan of the estate to glve a copy of each account to
the person or instlitution having the care, custody or control
of the ward., It 1is not entirely clear whether this requires
that a copy of the accocunt be furnished a nursing home which
is caring for the ward., If there 1ls a guardlian of the per=-
son, the guardian of the person probably has the 'care, cus-
tody or contrcl! of the ward, even though the ward is actually
being cared for by a nmursing home, In any event, the thought
has been expressed to me by one of the trust officers of one
of the banks we represent as guardian of several estates that,
when the nursing home recelves a copy of the account and sees
what the ward'!s assets are, the cost of the nursing home's
care 1s going to increase sharply. It might be desirable, un-
der the clrecumstances, to amend that subsection to reguire a
copy of the account to be given to the guardlan of the person
or instltution to which the ward has been committed, rather
than the person or instltutlion having the care, ete,"” [Note:
See also Comment and Suggestion No, 14,]
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9
Source: George W, Neuner, Attorney, Roseburg, letter 9/30/63.

Administration of estates of decedents.

"Although I do not practice extensively in this field,
our office, I believe, has had its share of probate practice
in this area., I have been continuously reminded by clients,
particularly, that our probate procedures are completely out
of date, From two standpoints I feel that the need for revi-
sion is critical,

"First, in this modern age the average person of means
ls almost antagonistic to the time required in which to
‘settie’ an estate, In a great majority of the estates the
rayment of creditors is no problem and it would seem that
there 1s every reason for a procedure by which solvent es-
tates could be closed expeditiously and in a period of even
as little as 30 days,

"You are, of course, aware of the so=-called non-
intervention proscedures available in many states., The pres-
ent notlce requirements contemplate a horse and buggy or
even a pony express era, Personally, I have no feelings for
a creditor who is not quite aware of the existence of his
debtor and I feel that procedures could easily be provided
to protect any such creditor without such extended notice
requlrements,

"Secondly, from the standpoint of the bar, it would seem
to me that, in effect, a lawyer 're-does' an estate some
three to four times; first, when the petition is filed; seec-
ond, when the Inventory 1s prepared; third, when the inher-
itance and estate tax returns are prepared; and fourth, when
the final account is prepared, Perhaps it is my mediocre
ability, but I feel that I have to, in effect, re-analyze
the entire estate each time one of these procedures are ac-
complished, This requlres more time and more expense to the
client, Further, I find that laymen are more and more re-
sorting to trusts, inter vivos transfers and other mechan-
isms to preclude the necessity of a probate proceeding., In
fact, I have been guilty of encouraging these procedures when
they were indicated, primarily because of the problems in
connection with our probate procedures,"

20
Source: Samuel M, Bowe, Attormey, Grants Pass, lebter 12/30/63

Guardiapship: filing name and address of .guardian,

"See, 126,126 ORS provides for the contenmts of .a petition
for the appointment of a guardian, Sec, 126,181 provides for
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the filing in the guardilanship proceeding of the name, resi-
dence and post office address of the guardian, This is en-
tirely superflious ard unnecessary as all the information is
contained in the petitiom, Sec, 126,181 should provide only
for such filing in the event of change of residence.”

21

Source: Samuel M, Bowe, Attorney, Grants Pass, letter
12/30/63.

Copy of will to legatees and devisees.

“"Chapter 447 Oregon Laws of 1963 requires that upon entry
of an order admitting any will to probate the appolnted repre-
sentative shall vause a copy of the will to be mailed to each
legatee and devisee named therein, [Note: See ORS 115,.220.]
This should be amended to make the requirement only in the
case of original probate., There appears to be no reason why
ancilliary proc ceedings initiated in Oregon should require this
procedure,

22
Source: dJudge Don H, Sanders, Circult Court, Douglas County,

Roseburg, letter to Willlam E. Love, Attorney, Port-
land, 2/7/64,

Claims against estates of decedents: time for presentation.

"Donald Dole and I have often discussed various aspects
of revising COregon's probate laws, He has suggested that I
- write to you in your capacity as chalrman of the Committee on
Probate Practlces and Procedure and give the committee, through
you, my thoughts on the subject, As you may have deduced, pro-
bate matters normally come before me,

"Pirst, there is a need for me to set out the bases of my
suggestions, which are few, slmple, and, most lmportant, the
reasons for the limits I have met on my suggestions, As &
practical matter, I conclude it 1s easier, 1,e,, can be accom-
plished with greater facility, to attempt to obtain from the
leglslature a few significant but relatively minor changes
rather than an overall aweeping and often complex revision.
The latter seems prone to becoming bogged down., Moreover, for
the usual obvious reasons, each time some chapter of our stat-
ute is drastically revised, particularly those revisiomns in
which there 1s a relatively substantial departure from the
former rules, the parade to the Supreme Court starts to get
new rulings covering the revised material. Experlence indi-
cates, so far as I know and am able to determine 1ts teach-
ings from attorneys in practice, that where the changes are
made ogly a8 few at a time, such result is to a large extent
aveided.
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"Accordingly, practical reasons seem to suggest avoiding
a sweeplng and drastic change, in favor of fewer changes,
which do not have the appearance of complete revision. A
classic example is, of course, the defeat of the attempted
Constitutional revision, * * * For the foregoing reasons,
which amount to no more than argument, I urge the piecemeal
approach, * * ¥

"Based on the foregoing, I offer the following sugges-
tions to the committee:

"Amend O,R.S. 116.510, changing the initial period of
time in which claims may be made against an estate to three
months, :

"I assume that the reasons Justifying this change will
occeur to your commlttee as they have to me., I doubt a _
shorter period of time is feasible 1n cases involving federal
taxes,

"The foregoing change necesslitates amendments as to
periods of time under provisions of O,R.S, 113,060, [Note:
ORS 113.060 relates to election by the surviving spouse of
a decedent to take under the will of the decedent or to
take an undivided one-fourth interest in all the personal
property of which the decedent died possessed.] There may
be other related changes in periods of time involved under
other statutes., I confess I have not attempted a complete
research., From memory, i1t presently occurs to me there is,
or at one time was, a statutory provision allowing a widow
one year in which to claim a homestead exemption, My
memory 1s hazy on this and it may not be related to probate.
In any event, the ramifications of the change suggested
would necessarily need be exhausted, and this letter becomes
of alarming length already. '

"I feel compelled, however, to set out the reasons for
glving these changes priority. If I need to argue that the
one area in which attorneys and courts are subjected to the
greatest valid and legitimate criticism, it is in the pro-
pensity to let estates drag on interminably, * * * There
seems to be locally a consensus of opilnion that shortening
the period of time will greatly expedite the handling of
estates, From where I slt this Is the most pressing problem.

" * % * Consider me ready and willing to respond, by
letter, -telephone or in person, should you or your committee
wish me to answer questions on these suggestions or any other
matters involving probate,"
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a3

Source: William M, Keller, Attorney, Portland, letter to
Judge William L, Dickson, Circult Court, Multnomah
County, Portland, and enclosure, 1/29/6&.

Guardianship; access of guardian to ward's safe deposit.box,

"Enclosed is a copy of a letter I am writing to the State
Treasurer, The problem which has been assigned to me by the
Probate Committee is fully outlined in the letter to Mr,
Belton and I will not bore you by repeating it here,

"I would, however, appreclate it if you would give the
matter some consideration and elther call me or have your
secretary indlcate when I might come to the courthouse to dis-
cuss the matter with you.

"I would be interested primarily in your reaction to the
following questions:

"1, Do you feel that the possibility of abuse of the
powers of a guardian in the manner indicated is
sufficiently strong to merit the consideration of
corrective legislation?

"2, If your reaction to the first question is in the af-
firmative, do you have any ideas as to what party or
agency should have the responsibility of taking an
Inventory of a safety deposit box,.

"3, If such responsible party or agency is given the
responsibility of taking such an inventory, 1s there
any necessity for any further action? With refer-
ence to this matter the thought occurred to me that
such inventory should probably be filed with the
Probate records and that such would suffice,

"I would appreciate very much if you would let me have
your reaction to this problem,"

Enclosure: William M, Keller, letter to Howard C. Belton,
State Treasurer, Salem, 1/28/64.

"The Committee on Probate Law and Procedure of the Oregon
State Bar has been requested to consider the possible abuse of
the power given to a Guardlan by the issuance of Letters of
Guardianship. Reference has been made to cases whereln an el-
derly, infirm or senile citizen has been made a ward in guard-
ianship proceedlings. The Court, of course, has no ldea as to
the extent or nature of the estate at the time of the making
of the appointment. Upon recelving his appointment and proper
Letters of Guardianship, the Guardian 1s thereupon legally en-
titled to galn access to any safety deposit box standing in
the name of the ward, ([Note: See ORS 126,230 and 126,240,]
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"It has been suggested that this opens the way to abuses,
in that no person or agency, other than the Guardian himself,
need be present at the time of the opening of the deposit box,
Whatever bond may have been fixed by the Court 1s of course no
protection 1f any cash or negotiable securities found in the
deposit box are never inventoried, Not having been inventor-
ied, the guardlan need never account for them and the chance
of detection of defalcation is slight,

"It has been suggested that this possibility of abuse
might be remedied by the requirement that some responsible
person be present when a Guardlan first opens the deposit box
of a ward., Such person might be a bank officer, the attorney
for the Guardian, a representative of the State Treasurer's
office or someone appointed specilally by the Court, Due to
the generally satisfactory experilence with the requirement
that your office be present and inventory the confents of the
safety deposit box of the decedent, it has been suggested
that the practical solution might be to extend this respon-
sibllity to your office. [Note: See ORS 118,440.]

"It might be saild that the State Treasurer's office
logically can have no interest in the inventorying of the
assets of a living person. However, it seems unrealistic not
to recognize the fact that many elderly, senile or infirm per-
sons will shortly become 'candidates' for the services of
your office, It séems to be locking the barn door after the
horse has long been stolen to require the presence of your
office at the opening of a deposit box of a person who has
long been under guardianship, when the guardian was alone en-
titled to access to the box,

"It is, of course, recognized that many people not under
guardianship may improvidently place their valuables in the
custody of another or give someone else power of attorney to
enter their deposit box, In a free soclety, one cannot always
protect a person against his foolish actlions. However, that
would not appear to be justifiable cause for failure to pro-
tect against abuses which might result from the ilssuance of
Letters of Guardianship by the Court itself,

"The writer i1s a member of the Committee on Probate Law
and Procedure of the Oregon State Bar and has been assigned
the problem of studylng this matter., I would appreciate very
much your comments on the problem, * * * " .

24

Source: Mrs, E, C, Lane, Eugene, letter to William P,
Riddlesbarger, Attorney, Eugene, 1/31/64,

Descent and distribution; from stepparents to stepchildren,

"I was very glad to hear that a committee has been named
to look into some of the antiquated Probate laws of the State,
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I recently went thru the affect of this law, My step-father

of 51 years died recently, He and my mother were married in
1912, He diled intestate. My husband and I tho't he had made

a will, as he always told me that when he passed on, I was to
get his estate. When I went to have his estate settled, T

was told that I would get nothing, that the state would take
everything, * * ¥ Mr, Lind had no living relatives, as his
folks passed-away before he came to this country. I just want-
ed to write this letter as perhaps you and the members of your
committee could look into this law, as I am sure there are
others that have gone thru the same grief and heartache that

I have, I am sure that the estate would have done me more
good, now that I'm on a pension, than it would do for the State
of Oregon, * * * " [Note: See ORS 111,020 and 111.030.]

25

Source: O0Otto J, Frohnmayer, Attorney, Medford, letter from
John P, Bledsoe, Attorney, Portland, to Judge William
L, Dickson, Circuit Court, Multnomah County, Portland,
and enclosure, 3/27/64. :

Appraisal of estates of decedents; walver of reguirement.

"Enclosed 1s a copy of Otto J, Frohnmayer's Report to
Committee on Probate Law and Procedure dated March 21, 1962,

"This Report deals with empowering the probate court to
walve appraisal,

"I have been asked to report further upon this matter,
and I should appreciate having your views, * * * "

Enclosure: Otto J. Frohmmayer, Report to Comﬁiftee on Probate
Law and Procedure, 3/21/62,

"Subject: Shall the court have the right to waive appraisal
in proper cases? [Note: See also Comment and
Suggestion No, 2,]

" % * % The answer to the question posed 1s yes.

"In a number of probates a formal appraisal 1s a useless,
time consuming and expensive procedure, Several examples are:

"a. In a wrongful death action, or

"b. Where the assets consist of cash, listed securities,
U, S, bonds and the like, or

¢, Where shortly prior to hls death decedent sold prop-
erty in an arm's length transaction and this with
other property essentially equivalent to cash com-
prlse the estate, '
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"This subject has been discussed by the writer with the
Honorable Orval J, Millard, circult Jjudge at Grants Pass and
the Honorable E, C, Kelly and the Honorable James M, Main,
circult judges at Medford, All agree that a personal repre-
sentative should be required in every case to file an inven-
tory. However, in proper cases, the court should have the
right to walve the making of an appraisal of the property
listed in the inventory,

"ORS 116,405 requires the personal representative to
file an inventory with the clerk,

"ORS 116,420 requires, before the inventory is filed,
the property to be appraised by three persons, except the
court may, in its discretion, appoint but one appraiser if
the probable value of the estate does not exceed $10,000.00
exclusive of cash and securities of the United States Govern-
ment.

"It 1s suggested that ORS 116.420 be amended to give the
court the right, in its discretion, to wailve the appraisal of
the property if no useful purpose 1s to be served thereby.

"ORS 116.420 might be amended to read:

"1116.420 Appraisement; appointment of appraisers;
waiver of appraisal. (1) Before the inventory is filed,
the property therein described shall be appraised at its
true cash value by three disinterested and competent
persons, who shall be appointed by the court; provided,
that the court may, iIn its discretion, appoint but one
appraliser if the probable value of the estate does not
exceed $10,000, exclusive of cash and securities of the
Unlted States Government and provided further, that the
court, in 1ts discretion, may waive the appointment of
any appraisers 1f in its judgment the value of the prop-
erty may be definitely ascertained and entered in the
inventory by the personal representative and no useful
purpose will be served by the appraisal., (new matter
underscored) ‘

"(2) If any part of the property is ‘in a county other
than that wherein the administration is granted, the ap-
pralser or appraisers thereof may be appointed by such
court, or the court of the county in which the property
. 1s located. In the latter case, a certified copy of the
order of appointment shall be filed with the inventory.

"(3) Nothing contained herein shall limit the power of
‘the court to require the filing of an inventory and the
making of an appralsal as provlided in ORS 118,005 to
ORS 118.640.,' (new matter underscored)
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"ORS 118,610 (Found under Inheritance Tax section of the
Probate Code) provides for the filing of an inventory by the
executor, administrator or trustee of every estate and for
the appralsal of property as by law requilred.

"ORS 118,620 provides for the extension of time for fil-
ing the appraisement.

"ORS 118.630 provides that if no inventory or appraise-
ment has been made or if the court deems it for any cause 1n-
sufficient or inadequate, either on its motion or on applica-
tlon of any lnterested party, including the state treasurer,
may appoint one or more persons to appraise the property
embraced 1n any lnheritance, devise, bequest or legacy subject
to the payment of a tax imposed by ORS 118.005 to 118,850,

"Other sectlons follow which are in the interest of col-
lecting inheritance taxes due to the state of Oregon.

"In view of the foregoing provisions it 1s suggested
that the new subsection (3) be added to ORS 116,420 as set
forth above,"

26

Source: Donald E, Walters, Vice President and Legal Counsel,
Oregon Title Insurance Company, Portland, letter

4/16/64,

Dower and curtesy; proceedlngs for release,

"It has been suggested that I call your attention to a
provision in ORS 113,620 which I believe is unnecessary and
which 1in some instances places a burden on the petitlioner.
The sectlion covers a portion of the proceedings for release
of dower and curtesy of an incompetent or a missing person,
The proceedlings are covered in full under ORS 113.%10 to
113,690 inclusive,

"ORS 113.620 states that the return date for the show-
cause order provided for therein shall be 'not less than four
nor more than elght weeks from the time of making the order.,'
ORS 113.630 provides for a personal service of deslgnated
people at least 10 days before the hearing of the petition.
Substitute service on non-residents may be had by publication
for four successive weeks,

"Several of our customers who are atterneys have been
unduly inconvenienced by thils provlision., We have had two very
recent examples, where the property had been purchased prior
to the adjudication and commitment of the incompetent spouse,
Both incompetents had independent estates which would very
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adequately care for them for the remainder of their 1life.
Parties 1n interest and next of kin had no objections to the
sale of the competent spouse's property. However, because

of the noted provision in ORS 113,620 one party lost the sale
of her property and the other was put to an unnecessary wait.

"ORS 113.620 adequately protects the incompetent without
requiring this perlod of waiting., This sectlion provides that
the court must find that it would not be detrimental to the
incompetent person that a deed be given relinquishing or con-
veylng his or her curtesy or dower interest in the land.
Waiting four weeks would seem to be unnecessary to hold the
hearing on this order, I would, therefore, suggest the fol-
lowing language be deleted from ORS 113,620:

"'Not less than four nor more than eight weeks from the
time of making the order,’

"This would make the section read as follows:

"If 1t appears to the court from the petition that it is
necessary or would not be detrimental to the incompetent
person that a deed be glven relinquishing or conveylng
his or her curtesy or dower interest in the land, the
court shall make an order directlng the guardian and next
of kin of the lncompetent person and all persons inter-
ested 1In the land to appear before such court at a time
and place to be therein specifled to show cause why such
deed should not be directed to be made by the court.

"While the average attorney may not face this problem
once 1n five or six years, I have seen this problem before
different attorneys in Multnomah County at least 15 times in
the last year, I hasten to add that the portion of the stat-
ute set forth above is no particular inconvenience to this
company. All we can do 1s require that thls portion of the
statute be followed, However, we do realize that there are
many people unnecessarily inconvenienced by this provision in
the statute," [Note: See also Comment and Suggestion Nos,
3 and 17.]

27

Source: Judge Ralph M Holman, Circuit Court, Clackamas
County, Oregon City, letter 5/13/64, response to form
letter to probate Judgesn

Probate jurlsdiction, courts which exercise,

"I have only one suggestion for the Probate Advisory Com-
mittee, and that is wherever possible move probate out of the
county court to the circult court, preferably." [Note: See
ORS 3.130, 5.040, 5,050, 5,070, 5. ogo and 46.092; see also
Comment and Suggestion No. 38.]
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28

Source: Leo F, Young, Attorney, Eugene, memorandum to William
P. Riddlesbarger, Attorney, Eugene, 5/16/64.

Executors and administrators; resildence qualification.

"It has come to my attention that in certain cases the
provisions of ORS 115,410, requiring that persons appointed
as executors and admlnistrators must be residents of the state
of Oregon, creates a difficulty in having a person wilth a
personal interest in the proper administration of the estate
appointed to administer it. It would appear that wlth our
modern means of communication a change in thls sectlion should
be considered so that in some instances, non-reslidents could
be appointed. In order for a court to exercise adequate Jur-
isdiction and enforce the appcinted individuals to perform
their duties, non-residents could be required to flle a bond
or other undertaking and consent to the jurilisdiction of the
court. I believe that as long as a resident attorney is ap-
polnted to act for the estate, that it should be permissilble,
at least under specified circumstances, to appoint a nonresi-
dent administrator." [Note: See ORS 126.161.]

29

Source: H. E, Green, Group Supervisor, Internal Revenue
Service, memorandum forwarded by Arthur G. Erickson,
District Director of Internal Revenue, Portland,
letter 5/18/64, response to form letter to Erickson.

Federal estate tax; estate assets liable; apportionment.

"1. In compubting the Federal estate tax, the problem
arises as to what assets of the probate estate are liable for
the Federal tax when nothing is said in the will, or when the
widow elects against the will [Note: See ORS 113.050.], or
where the decedent dled intestate. For example, 1s the per-
sonal property exhausted flrst and then real property, or are
they both immediately and equally liable so that the benefilci-
aries are liable in proportion to their inheritances? Present
practice is to exhaust the personal property filrst and often
brings grave inJustice.

"2, The present State law provides that State inherit-
ance taxes are apportioned [Note: See ORS 118,110 and 118,290,],
but 1t does not have a similar provision covering the Federal
estate tax. The recent Oregon Supreme Court decision in the
case of Beatty v. Cake [Note: (1963) [77 Adv. 509] Or. ,
387 P,(2d) 355.] allowed apportionment in that particular set of
facts, but many areas still remain undecided., This should be a
matter of statutory determination rather than legislation by
court decision,”
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30

Source: Edwin P. Morgan, County Clerk, Gilliam County,
- Condon, letter 5/15/64, response to form letter to
county clerks.

Conservatorship; lnventory and appraisal of estates of wards,

"One question that comes to my mind at this time is with
regard to conservatorships. As you are aware, the fee for
filing estates 1s based on the value of the estate., Under
the conservatorshilp law, it is not clear whether or not in-
ventory and appraisement must be filed., When no lnventory is
filed 1t 1s 1lmpossible fo defermine the value of the estate
and filing fee cannot be established. It would appear equally
important to the person administering the conservatorship to
know as nearly as possible the true value of the estate for
purposes of accounting to the court,” [Note: See ORS 126,636
and 126,230, ] '

31

Source: Edwin P. Morgan, County Clerk, Gilliam County,
Condon, letter 5/15/64, response to form letter to
county clerks.

Closing lnactive estates of decedents,

"T also have a suggeéstion with regard to closing estabes
which have been inactive for a long period of time., As you
know, under the present law 1t requires considerable effort
to close an estate which has been lnactive. My suggestion
would be that in cases where the estate of a deceased person
has been lnactive for a period of one year, and 1t appears
that the estate 1s in a condiftion to be c¢lcsed and no clos-
ing order has been made, that the Jdudge of the Probate Court
be authorized to notify the attorney for the estate, at his
last known address, that the estate will be closed., Since
- the Supreme Court requires reports of pending estates, this

would help to clear this backlog of o0ld cases. In many cases,
a closing order is all that is needed. Too, an estate can
always be opened if necessary."

32

Source: 'R, Thomas Gooding, Attorney, La Grande, letter 5/18/64,

Executors and administrators; terminology,

~ "We use the terms: ‘'administrator!, 'administrators',
'administratrix', 'administratrices', 'executor', 'executors’,
'executrix', 'executrices'. Then, add to these labels 'with
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will annexed', and occaslonally 'ancillary', and possibly there
are more, The use of the word 'executor' is unfortunate and

is not commonly understood, and I feel that one term, such as
Tadminlstrator', could be used to designate all persons ap-
pointed by the court to administer the estates of 1ntestate de-
cedents, and testate decedents. The distinctions do not appear
to serve any useful purpose."

33
Source: R, Thomas Gooding, Attorney, La Grande, letter 5/18/64,

Letters testamentary and of admlnistration.

"Similarly, we have letters of administration and letters
testamentary, depending upon the situation, One form of let-
ters of administration covering all areas would suffice.”
[Note: See ORS 115,210 and 115,350.]

3%
Source: R, Thomas Gooding, Attorney, La Grande, letter 5/18/64,

Notlces in administration of estates of decedents.

"Notice to creditors can take any number of varilable
forms and each attorney may have his own opinlon on what meets
the statute. [Note: See ORS 116,505.] A simple concilse form
of notice specified by statute could be drafted so that publi-
cation costs are at a minimum, Likewise with other notlces
that may be given by publication including sales of real prop-
erty." [Note: See, for example, ORS 116.186, 116.760 and
117.610. 1

33
Source: R, Thomas Gooding, Attorney, La Grande, letter 5/18/64,

Copy of will and order admittlng to probate to intestate helrs,

"ORS 115.220 provides that upon the entry of an order ad-
mitting the will to probate, the representative shall mall a
copy of the will to each legatee and devisee. (Oregon Laws,
1963, Chapter 447, Sec, 1). I assume the purpose to be to glve
notice of the terms of the wlll to the heirs so they can in-
guire, and possibly ascertaln the nature and extent of their
inheritance. I suggest that a petition for admission to pro-
bate contaln the names and addresses of the helrs that would
inherit in the case of intestacy, and that they also be malled
a copy of the will, Some experlence indlcates that wills may
be changed at the last minute when there may be serious questions
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of testamentary capacity and undue influence., I have under-
stood that an unnatural dispositlon has some evidentiary
weight, possibly minimal, on the question of influence., It
would appear that those disinherited are entitled to notice
of the contents of the wlll, This would also eliminate a
possible harsh result of ORS 115,180, the six-month statute
of limitatlons on a will contest, where the disinherited
live a great distance and there is no communication prior to
death between them and the decedent and those close to the
decedent. I also suggest that a copy of the order admitting
the will to probate be mailed as well." [Note: See also
Comment and Suggestion No, 21,]

36
Source: R, Thomas Gooding, Attorney, La Grande, letter 5/18/64,

Temporary provision for surviving spouse of decedents.

"I have also encountered difficulty reconciling ORS
113.070 'widow may remain in dwelling and have sustenance one
year', and ORS 116,015 !'further order for support,' and noted
that it was adequately covered in Volume 1, Oregon Probate
Law and Practice Section 161. Possibly, some attention could
be given,"

| 37
Source: R, Thomas Gooding, Attorney, La Grande, letter 5/18/64.

Wills; pretermiftited children.

"Another matter I have encountered has been the preter-
mitted children statute (ORS 114.250) and because it has re-
celved much litigation and certainty, I would be hesitant to
amend, The statute reads that i1f the testator leaves a child
or lts descendant 'not named or provided for!, the testator
dies intestate as to the child or descendant 'not provided for'.
You will note that the underscored words are not preceded by
the words 'not named or', The contention has been made that
the mere naming of the child is insufficient, and that he must
be expressly disinherited or actual provision made, This is -
contrary to the Oregon cases. The contenders premise their
claim upon a passage in Wadsworth v. Brigham, 125 Or, at 452:
'While the testator has a right to disinherit his children, or
expressly give them a nominal sum, when he fails to do that
and does not expressly disinherit the children or expressly
glve them a nominal sum, In order to exclude the children, un-
der these circumstances, from inheriting under the statute,
they must be actually and substantially 'provided for.!




Page 22
Comments and Suggestilons
No, 37 (cont'd.%

"My remembrance is that the Deady Code, page 937, Section
10, contalned the words 'not named or' immediately preceding
the underscored words. It appears that somewhere along the
line and by the time of Hill's Code, Section 3075, (1888) the
words 'not named' preceding the underscored phrase were elim-
inated, and the statute has remained the same ever since,
Possibly, these words could be inserted,”

38

Source: Judge Teunis J, Wyers, District Court, Hood River
County, Hood River, letter 5/19/64, response to form
letter to probate judges.

Compliance with statutes; probate courts; small estates of
decedents,

"The area of the probate law which I think needs the most
attention 1s the fact that the statutes in so many cases are
simply ignored, At present there are, I think, nine Circuit
Courts with probate jurisdictilon and twelve District Courts
with probate Jurisdiction leaving fifteen non-lawyer probate
courts. I doubt if many probate courts are accomplishing
exact compliance with the statutes. It is only an opinion of
course but I venture that there aren't more than two or three
probate courts in Oregon which are achieving any compliance
with the statutory provisions for semi-annual accountings or
strict compliance wlth the requirements of filing vouchers,
etec, An examination of the probate practice in this county
prior to the institution of the District Court in January,
1961, indicates what to me was a shocking lgnoring of the pro-
bate statutory requirements. In talking to other probate
Judges I have formed the opinion that very few are making the
intimate studies of the probate files which would be necessary
to achieve full compliance with the laws. Lawyers, it is my
observation, bitterly resent being required to comply strictly
with the statutes as they now exist, The probate fees have
now been increased to a point where 1t would seem they could
Justify closer attention but of course no such result obtains.
I would therefore recommend to your committee consideration
of some self-operating penaltles to achieve strict enforcement.

"On the subject of which courts should have probate jur-
isdiction I would like to offer a comment or two. Nine Cir-
cuit Courts and twelve District Courts (thirteen after next
January) have probate jurisdiction, It appears that in the
future there will be more District Courts installed in response
to the announced position of the State Bar which calls Tor the
elimination of the non-lawyer probate judge and Justices of
the Peace. As this program develops there will be lawyer
Judges available in more and more counties. These counties
generally are those with the least population (although Baker,
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Columbia, Malheur, Tillamook and Union Counties have popula-
tions larger than Curry and Hood River which now have Dis-
trict Courts). These less populous counties will also have
low work loads for their District Judges and consequently
it is suggested that perhaps probate and juvenile jurisdic=-
tion be considered for District Courts hereafter organized,
It is, of course, true that District Judges can do the pro-
bate work as Circuit Judges pro-tem. This has an advantage
in that it avoids the rather absurd trial de novo (which is
a relic of the County Judge system). [Note: See ORS 3.081
and 46.092; see also Comment and Suggestion No. 27 ]

"] wish ¥ery much that there was some inexpensive way
of probatlng an estate of less than $1,000,00, My experi-
ence is that lawyers detest these small matters and their
fees are almost out of proportdion to the amount of the
average of these small estates., I have wondered if a stat-
ute couldn't be written that would work something like the
Small Claims Department in my Court., I suspect that the
Bar would not object." [Note: See ORS 116,020.]

23
Source: Raymond J. Salisbury, Attorney, Grants Pass, letter
| 6/9/64
Small estates of decedents; insolvent estates; sale/of real
property.

"We have recently handled two small estates where the
principal asset was a parcel of real property. In both of
these cases the claim of the State Welfare exceeded sub-
stantially the total appraised value of the estate. Because
the estate was insolvent, it was necessary to sell the real
property in both cases and it was necessary to go through
the expense of service of citation on the heirs including
the cost of publication. Since both of these estates were
totally insolvent, it was a meaningless act to give the
heirs notice of the applicatibn for authority to sell,
Perhaps a prov151on in substance that the Jjudge could dis-
pense with service of citation upon the heirs where the
estate was insolvent would correct this problem., [Note:
See- ORS 116.765.]

"At any rate, perhaps the commlttee would have some
opportunity to consider this particular problem.™
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Source: Judge Teunis J. Wyers, District Court, Hood
River County, Hood River, letter to Judge William
L. Dickson, Circuit Court Multnomah County,
Portland, 8/13/64.

Claims against estates of decedents action on presented
claims, :

"T believe that you are a member of a committee gon-
sidering a revision of the probate statutes.

"It seems to me that the system of handling claims
against estates which are set forth in Sec. 116.520 and
116.525 should be changed. As it now stands a claimant
serves a c¢laim on the attorney for the legal representa-
tive and at the end of ninety days the c¢laim has, in
effect, been outlawed unless the claimant takes actlon.
The admlnlstrator can file the claim without rejection
or allowance and the time within which action may be taken
for either a summary hearing or Circuit Court action runs
out. Most claims are filed by laymen and they feel that
once they have filed their claim it will be paid. It
seems to me that instead of being rejected that the claim
should be considered allowed unless the administratorn
gives notice of rejection and if the claim is rejected:
the Court should set it for hearing automatically. I'm
afraid a good many claimants with valid claims are beilng
defeated through not being informed that there are any
objections to the'claim.

"T was once asked to make any suggestions about the
probate law which came to my attention and I am just
making this as a suggestion.”

bl
Source: William F. Schulte, Attorney, Portland, letter:
to Committee on- Rev181on of Laws, Oregon State
Bar Association, 9/2/64, forwarded by Norman A.
Stoll, Chairman, Oregon State:Bar Committee 6n
Law Revision. '

Small estates of decedents; deceased minors with no survive -
ing spouse or minor children.

"I should like to call to your attention a 'blank
spot! in the Probate code in this State. ORS 126.555
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provides that in the situation where there 1s an estate .
of not more than $1,000,00, the Court may simply designate
some one to receive the property of the person under legal
disability, and ORS 126.516 provides that if, after the
appointment of a guardian, the estate of a ward consists
of personal praperty having a value not exceeding by more
than $1,000,00 the aggregate amount of unpaid expenses,

the Court may order a peremptory closing of the estate, by
payment of the claims and expenses and delivering the- over-
plus, if any, to a person designated by the Court.

"Generally this provision of the Oregon code comes
into play in situations where minor children have small
inheritances or claims of moderate value against other
people. Generally the money is directed to be paid to the
parents of such minor child to be held and used exclusively
for the benefit of the minor child.

"ORS 117.315 provides that if a minor child is entitled
to distribution of personal property of value less than
$1,000.00 from the estate of a decedent, and has no Guardian,
the Executor or Administrator may with the approval of the
Court pay or transfer such personal prqperty to a parent of
the child who is entitled to the custody of said child.

"ORS 116.020 provides that if it appears from the
inventory that the value of the estate does not exceed
$1,000,00 over and above property exempt from execution,
the Court or Judge thereof shall make an Order providing
that the whole of the estate, after payment of funeral
expenses and expenses of Administration be set apart for
a surviving spouse or minor child of the deceased.

"It has been my misfortune quite recently to be in-
volved in a wrongful death case representing the parents of
a deceased five year old child. A settlement of $1,000.00
was agreed upon for the wrongful death claim authorized
by ORS 30.020. " After payment of attorney's fees, and
funeral expenses, and necessary disbursements there is
less than $100.00 in the Administratrix®s account. Since
the deceased was five years of age at the time of the
death it appears to be an exercise in futility to adver-
tise a notice to creditors. The only thing the deceased
could have been legally liable to have to pay would be for
his necessities, and his parents are liable for them, any-
way., It would seem advisable that ORS 116.020 be amended
to make proper provision for short order peremptory closing
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of such small estates without requiring that the deceased
die leaving a spouse, and/or minor children."

L2

Source: Donald J. Morgan, Attorney, Portland, letter
11/18/6k.

Appraisal of estates of decedents; securities.

"As you are aware, ORS 116,425 sets forth the
compensation appraisers are to receive for their services
in appraising the assets of an estate. Subsection (b)
of that Section provides for payment at the rate of 25¢

per $1,000.00 of appraised value of listed securities
and subsection {¢) provides for compensation at the rate
of $1.00 per $1,000.00 of appraised value for unlisted
securities traded over the counter.

"While I am not familiar with the practice in
other counties, in Multnomah County the arpraisers de-
termine the value of the securities mentioned in subsec-
tions (b) and (c) resnectively, by looking in the Wall
Street Journal for the date of decedent's death and taking
the difference between the high and the low price of the
listed securities and the difference between the bid and
the asked price of over the counter securities.

"When the Executor or Executrix, who is often the
principal heir of the decedent; is advised a fee is to be
paid the three appraisers who read the Wall Street Journal
it creates hard will towards the courts and the probate
laws. As many people have no other contact with courts
and lawyers other than when a death occurs and an estate
is probated, it seems to me desirable to avoid this
agnimosity.

"The solution may be to waive appraisal when acti-
vely traded securities are invclved, leaving valuation
to the Executor, {(the 0STC, after all, also subscribes:
to the Journal) except where a blockage problem exists,
or to allow waiver upon petition and order of the Court.
Whatever the remedy, it does seem to me the laws relat-
ing to appraisal as presently written do create a problem
where none need exist." [Note: See also Comment and
Suggestion Nos. 2 and 25.]



OREGON PROBATE LAW REVISION

Rough Draft of Proposed Legislation
_ on
Release of Incompetent's Dower or Curtesy

June 13, 1964

To the Members of the Advisory Committee on
Probate Law Revision:

This is a rough draft of proposed leglslation deslgned
to revise certaln provisions of the Oregon statutes relating
to release of dower and curtesy interests of incompetents.
The draft has been prepared pursuant to and is based upon
action by the advisory committee at the May 16, 1964, meet-
ing. It 1s submitted for your consideration.

The draft consists of amendments and repeal of existing
statute sections. In the case of amendments, matter under-
scored, like thils, is new matter to be added, and matter in
brackets, [Ilke vhisl, 1s existing matter to be deleted.

Each section of the draft 1s followed by a Comment, in
which the draftsman sets forth a brief description of the
revision proposed by the section, a reference to the advisory
committee action upon which the revision 1s based, as recorded
in the minutes of the May 16 meeting, or to some other reason
for the revision and questions for consideration by the com-
mittee.

In the necessarlily limited amount of time available, the
draftsman experienced difficulty in producing a draft which
would, in his opinion, satisfactorlly implement the action
by the advisory committee at the May 16 meeting, and he enter-
tains some doubt as to the sufficlency of the draft submitted.

Robert W. Lundy
Chief Deputy Legislative Counsel



Dower and Curtesy Bill
Rough Draft
June 13, 1964

Section 1. ORS 113.410 is amended to read:

113.410. A married woman may [bar] be barred of her

right of dower 1n any estate conveyed by her husband, or

by [his guardlan if he is a minor] the guardian of the

estate for him, by her, or, if she is an incompetent, by

the guardian of the estate for her as provided in ORS

126.476, joining in the deed of conveyance with, or [by]
executing a deed separately from, her husband or [such]

hls guardian, with or without mentioning the barring of
dower therein. [; provided, that such] A separate deed, if
barrihg an inchoate right of dower, shall not be executed

to a stranger to the title, but shall be executed to the
grantee of her husband or to such grantee's helrs or assigns,

Comment: Section 1 amends ORS 113.410, in part, by adding
theretoc a provision that the right of dower of a
married woman who 1s an incompetent may be barred by her
guardian Jolning in a conveyance by her husband or his guard-
ian or executing a separate conveyance to her husband's grantee,
and that her guardian is to proceed pursuant to ORS 126.476,
This addition 1s based upon action by the adviso committee
at the May 16, 1964, meeting. See Minutes, 5/16/64, page 4;
Appendix A, page 2, The committee action was as follows:

"That the statute sectlions commented upon (ORS
93.170 and 113.610 to 113.670) be repealed, and that
in theilr stead ORS 113.410 (bar of dower by conveyance)
be amended to provide for bar by a conveyance execubed
by the guardian of an incompetent as provided in ORS
126.476, and that ORS 126.476 (exchange, partition, sale
or surrender of ward's property) be amended to include,
in subsection (2) thereof, cases where the interest of
the ward is an inchoate dower or curtesy interest."
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ORS 113.410, while referring specifically only
to barring the right of dower, also applies, of course,
to barring the right of curtesy. See subsection (2) of
ORS 113.020.,

If a spouse 1s incompetent but a guardian of the
estate for him has not been appointed, his right of dower
or curtesy could not be barred under ORS 113,410, as -
amended by section 1, untll such a guardian was appointed.
Does this circumstance glve rise to any problems? Note
the approach to this circumstance taken by ORS 113,640,
which is repealed by section 3.

If a spouse 1s a spendthrift for whom a guardian
has been appointed, should the barring of his right of
dower or curtesy be permitted under ORS 113.410, as
amended by section 1, and 126.476, as amended by section
2, by the guardian? What about a spouse who is a ward
under conservatorship?

- Note that ORS 113.610 to 113.670, repealed by sec-
tion 3, apply to relinquishment of rights of dower and
curtesy in connection with mortgages as well as deeds of
conveyance, while ORS 113.410, as amended by section 1,
applies only in connectlon with deeds of conveyance. Is
any provision for barring rights of dower and curtesy
of incompetent spouses necessary in connection with
mortgages? See ORS 113.120 to 113,150,

Section 1 also amends ORS 113.410 by substituting
a reference to the guardian of the estate for the husband
for "his guardian if he is a minor," thus expanding the
application of ORS 113.410 to all situations in which
the husband is under guardianship. Is this substitution
desirable?

Section 1 also amends ORS 113.410 by making a
separate senfence of that part thereof prohibiting execu-
tion of a separate deed barring inchoate right of dower
to a stranger to the title. This prohibition would be
applicable to both the spouse and, if the spouse were
incompetent, the guardian. By referring to "inchoate"
right of dower, this part of ORS 113.410 may be construed
as lmplying that the preceding part applies to something
other than the "inchoate" right. Would such a construc-
tion be valid? If not, should "inchoate" be deleted?

Section 2., ORS 126.476 is amended to read:
126,476, (1) A guardian of the estate, with prior
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approval of the court by order, may accept an offer to
exchange real or personal property, or both, of the ward
for real or personal property, or both, of another, or

to effect a voluntary partition of real or personal prop-
erty, or both, in which the ward owns an undivided interest,
where it appears from the petition therefor and the court
determines that such exchange or partition is in the best
interests of the ward.

(2) A guardlan of the estate, with prior approval of
the court by order, may accept an offer for the purchase
or surrender of the interest or estate of the ward in real
or personal property, or both, where it appears from the
petition therefor and the court determines that:

(a) The interest or estate of the ward in such prop-
erty is contingent or dubiocus;

(b) The interest or estate of the ward in such prop-
erty 1s a servitude upon the property of the offeror;

{(¢) The interest or estate of the ward in such prop-
erty 18 an undivided interest in property in which the
offeror owns or is offering to purchase another or the
other undivided interest or interests; [or]

(d) The ward i1s an incompetent and the interest or estate

of the ward in such property is inchoate dower or curtesy: or

[(d)] (e) For any [other] reason other than those refer-

red to in paragraphs (a) to (e) of this subsectlon, there is

no market for the lnterest or estate of the ward in such prop-

erty except by such sale or surrender to the offeror.

-3 -
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(3) A guardian of the estate may file in the guardian-
ship proceeding a petition for authority to accept an offer
under subsection (1) or (2) of this section. The petition
shall include the following information, so far as known
by the petitioner:

(a) The name, age, residence and post-office ad-
dress of the ward.

(b) Whether the ward is an incompetent, minor or
spendthrlft.

(¢) The name and address of any person or institu-
tilon having the care, custody or control of a ward who
is an incompetent or minor.

(d) The name and address of the offerorn.

(e) A specific description of the property, in-
terest or estate to be exchanged, partitioned, sold or
surrendered, and the price or property to be received
therefor,

(£) Such other information as the petitioner may
consider necessary to enable the court to be fully in-
formed in respect of the subject matter.

(4) If the property, interest or estate to be ex-
changed, partltioned, sold or surrendered consists
solely of personal property or an interest or estate
therein, the provisions of ORS 126,416 shall apply, ex-
cept that no return of hils proceedings need be made and

filed by the guardian.
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(5) If the property, interest or estate to be exchanged,
partitioned, sold or surrendered consists in whole or in part
of real property or an interest or estate thefein, the pro-
visions of ORS 126.426 and 126,431 and subsection (1) of ORS
126,471 shall apply, except that no return of his proceedings
need be made and filed by the guardilan.

(6} Upon the entry of an order of the court authorizing
acceptance of an offer under subsection (1) or (2) of this
section, the guardian may execute such instruments as are
appropriate to effect such exchange, partition, sale or sur-
render., If the guardlan executes a conveyance of real prop-
erty or an interest or estate therein, the provisions of ORS
126.461'§nd 126,466 and subsections {3) and (4) of ORS 126,471

shall apply. ORS 113.410 applies to a conveyance executed by

the guardian barring the right of dower or curtesy of a ward

who 1s an incompetent.

(7) Except as otherwise provided in this section, the
provisions of ORS 126.406 to 126.471 do not apply to exchanges,
partitions, sales or surrenders under this sectlon.

Comment: Section 2 amends ORS 126,476, in part, by adding to
subsection (2) thereof a new paragraph (d), author-
izing a guardian of the estate to accept an offer for the pur-
chase or surrender of an interest or estate of the ward in
property when the ward is an incompetent and the interest or
estate 1s inchoate dower or curtesy. This new paragraph is
based upon action by the advisory committee at the May 16,
1964, meeting. See Minutes, 5/16/64, page 4; Appendix A, page 2.

Is 1t proper to characterize inchoate dower and curtesy
as an "interest or estate"? "Estafte" is used in ccnnection
with dower and curtesy in ORS 93.170 and 113.020. "Right" is
used in ORS 113,410, 113.610 and several other statute sectilons
in ORS chapter 113. New paragraph (d) of subsection (2) of

-5«
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ORS 126.476 uses "interest or estate" in order to conform
with existing terminology used in that subsection., As
long as "inchoate dower or curtesy" is used, perhaps it
is immaterial that the characterization ' "interest or
estate" is also used.

Section 2 also amends ORS 126.476 by adding to
subsection (6) thereof a provision that ORS 113.410 is
applicable to a conveyance by a guardian under QRS 126.476
barring the right of dower or curtesy of a ward who is an
incompetent. The primary purpose of this provision 18 to
make clear that the prohibition in ORS 113.410 against ex-
ecution of a separate deed barring the right of dower or
curtesy applies to a conveyance under ORS 126.476. 1Is
this provision necessary or desirable?

Section 2 also amends ORS 126.476 by redesignating
paragraph (d) of subsection (2) thereof as paragraph (e),
and by revising somewhat the wording of this paragraph.
It appeared to the draftsman that the wording "for any
other reason" in this paragraph might be construed to
limit the preceding paragraphs of the subsection to situa-
tions in which there was no market for the interest or
estate of the ward except by the sale or surrender to
the offeror, and that such was not the intention. The
purpose of the revision of the wording is to make clear
that the provision of the paragraph is to stand alone
and not condition the other paragraphs. Is the drafts-
man's premise correct, and is the revision of the wording
necessary or desirable?

Do any problems arise out of the circumstance that
the guardian of an incompetent whose right of dower or
curtesy 18 to be barred 1s the spouse of that lncompetent?

ORS 126.481 provides for the acquisition of a ward's
property by his guardian, and adopts by reference the
provisions of ORS 126.406 to 126.495, which, of course,
include QRS 126.476, as amended by section 2. Does
ORS 126,481 thus authorize a guardian to acquire the
ward's right of dower or curtesy? ORS 126.481 refers to
"property of the ward," and this may not include dower
and curtesy rights. PFurthermore, the guardian would be
prohibited from acquiring if he were a "stranger to the
title" (see ORS 113.410)., The guardian also probably
would be prohlbited from acquiring if he were the husband
of the incompetent., Is there any problem here worth con-
sidering?
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Should any specific statutory provision be made for
protection of the interests and proper support of an in-
competent spouse whose right of dower or curtesy is barred
by conveyance by a guardian, or are the existing provis-
ilons of the guardianship statutes adequate for this purpose?
Note the approach to this matter taken by ORS 113.660, which
is repealed by section 3.

Section 3. ORS 93.170, 113.610, 113.620, 113.630,
113.640, 113,650, 113.660 and 113.670 are repealed.

Comment: Section 3 repeals ORS 93.170 (conveyance by spouse

of lnsane person) and ORS 113.610 to 113.670 (proceed-
ings for release of dower or curtesy of incompetent persons),
and is based upon action by the advisory committee at the May 16,
1964, meeting. See Minutes, 5/16/64, page 4; Appendix A, page 2.

Is there any necessity or desirability for a provision
that proceedings under the statute sectlons repealed by sec-
tlon 3 pendlng on the effective date of the proposed legis-
lation, 1f enacted, be completed pursuant to those repealed
statute sections or pursuant to the provisions of the proposed
legislation? See, for example, ORS 126.0l11 and 126,.61l.
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Rough Draft of Proposed Legislation
on
Changing Dower and Curtesy

August 4, 1964

To the Members of the Advisory Committee on
Probate Law Revision:

This is a rough draft of proposed legislation designed
to change the nature of dower and curtesy to which the surviv-
ing spouse of a decedent is entitied from the present life
estate in one-half of the real property owned by the decedent
during the marriage to a fee estate in an undivided one-fourth
interest in the real property owned by the decedent at the
time of his death.

This draft has been preparsd pursuant to and is based
upon action by the advisory committee at the June 13, 1964,
meeting. See Minutes, 6/13/64, pages 3 to b, 7 and 8. The
subject matter of the draft also was discussed by the commit-
tee at the May 16 and July 18, 1954, meetings. See Minutes,
5/16/64, pages 3 to 6, and Appendix A; Minutes, 7/18/64,
pages 4 and 5.

In preparing this draft pertinent portions of the Alaska
statutes, Wisconsin preliminary draft, Missouri statutes and
Model Probate Code reproduced in Staff Report No, 2 ("Materials
on Family Rights in Decedents' Estates -- A Siaff Report to
the Advisory Committze on Probate Law Revision,' dated June
1964 ) and the 1963 Iowa Probate Code were considered.

Mr. Allison and your draftsman collaborated in the prepa-
ration of this draft, selecting a general approsach and supply-
ing those details that appeared necessary or desirable to
implement that approach. On July 14 your draitsman sent a
preliminary draft to Mr. Allison, who, on July 22, responded
with several proposals for changes in the preliminary draft.
On July 31 Mr., Alliscn and your draftsman met and discussed
and tentatively resoclved certain problems with respect to de-
tails contained in the draft,

The general approach adopted by this draft is to abolish
dower and curtesy, including the inchoate interest, but 'save"
interests already vested; and to give a surviving spouse, in
lieu of dower or curtesy, & first priority right to an undi-
vided one-fourth interest in real property cf which the de-
ceased spouse dies possessed if the decedent dies intestate



and leaves children or other lineal descendants, and a right
to elect against the will of the deceased spouse and to take
an undivided one-=fourth interest in real property of which
the decedent dies possessed.

This draft contains new statute sections, amendments of
existing statute sections and repeal of existing statute sec-
tions. In the case of amendments, matter underscored, like
this, 1s new matter to be added, and matter in brackets,
[Iike this], is existing matter to be deleted.

Each section of this draft is followed by a Comment, in
which your draftsman sets forth a brief description of the
subject matter and purpose of the section and questions and
other matters for consideration by the advisory committee.

Robert W, Lundy
Chief Deputy Legislative Counsel
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Section 1, ORS 111,020 is amended to read:

111,020, When any person dles selsed of any real prop-
erty, or entitled to any interest therein, in fee simple or
for the life of another, not having lawfully devised the
same, such real property shall descend, subject to his debts,
expenses of administration and to belng sold for the best
interest of the estate or of the helrs, devisees or legatees
or for the purpose of distribution, as follows:

(1) If the intestate leaves a surviving spouse and

lineal descendants, an undivided one-fourth interest in such

real property shall descend to the surviving spouse; and an

undivided three-fourths interest in such real property shall

descend in equal shares to [his or her] the children of the
intestate, and to the issue of any deceased child by right of
representation ., [; and] If there 1s no child of the intes-
tate living at the time of [his or her] the death of the

intestate, such [real property] undivided three-fourths in-
terest shall descend to all [his or her] the other lineal

descendants of the Intestate; and if all such descendants are

in the same degree of kindred to the intestate, they shall
take [such real property] equally, or otherwise they shall
take according to the right of representation.

(2) If the intestate leaves a surviving spouse and no

lineal descendants, such real property shall descend to the

surviving spouse , [; and]
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!32 If the intestate leaves no lineal descendants or
surviving spouse, [then] such real property shall descend in
equal [proportions] shares to [his or her] the father and

mother of the intestate. [(3)] If the intestate leaves no

lineal descendants, surviving spouse or father, such real

property shall descend to [his or her] the mother of the in-

testate, [;] If the intestate leaves no lineal descendants,
surviving spouse or mother, such real property shall descend

to [his or her] the father of the intestate, [;]

(4) 1If the intestate leaves no lineal descendants, sur-
viving spouse, father or mother, such real property shall
descend in equal shares to the brothers and sisters of the
intestate, and to the 1ssue of any deceased brother or sister
by right of representation.

[(4)] (B) If the intestate leaves no lineal descendants,
surviving spouse, father, mother, brother or sister, such real
property shall descend to [his or her] the next of kin of the
intestate in equal degree, [excepting] except that when there
are two or more collateral kindred in equal degree but claiming
through different ancestors, those who claim through the near-
est ancestor shall be preferred,

[(5)] {(6) When any child dies under the age of 21 years
and leaves no surviving spouse or children, any real [estate]
property which descended to such child shall descend to the
heirs of the ancestor from which such real property descended
the same as if such child died before the death of such

ancestor.
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[(6)] (7) If the intestate leaves no lineal descendants,

surviving spouse or kindred, such real property shall escheat

to the State of Oregon.

Comment: Section 1 amends ORS 111.020, in part, by adding a

new provision to subsection (1) thereof, the effect
of which is that if a person dies intestate and leaves a sur-
viving spouse and children or other lineal descendants, the
surviving spouse 1s to receive, by descent, an undivided one-
fourth interest in the real property of which the decedent
dles selised, and the children and other lineal descendants
are to recelve the remaining undivided three-fourths interest.
Presently, In such a situation, the chlldren and other lineal
descendants are entltled to receive all such real property,
subject to the surviving spouse’'s dower or curtesy, The
first priority right given to the surviving spouse by section
1 1s the right so given in lieu of dower or curtesy in the
intestate situation,

Sectlion 1 also amends ORS 111.020 by rearranging and re-
vising some of the wording in an attempt to clarify and im-
prove such wording, while retaining the present meaning,

Further improvements in the wording of ORS 111,020 might
be made, For example, note that the description of real prop-
erty in the first clause of ORS 111,020 unnecessarlily dupli-
cates some of the definition of "real property"” in subsection
(2) of ORS 111,010, Also, no attempt has been made to examine
the policy of the various provislons of ORS 111.020 or to
suggest changes in such pollcy. For example, should the doc-
trine of ancestral estates, embodled in subsection (5) of
ORS 111.020 (subsection (6) of ORS 111,020, as amended by sec-
tion 1) be retained; and should the provisions for descent of
real property and distribution of personal property be com-
bined in one statute section and the distinctions abolished?
The advisory committee may wish to consider further improve-
ments in wording and examine policy at some time in the future
when the matter of intestate succession generally is before
the committee,

Section 2. ORS 113.050 is amended to read:
113.050, (1) The surviving spouse of a decedent
[domiciled in this state at the time of death] shall have an

electlion whether to take under the will of the decedent or

to have and take by descent and upon distribution an undivided
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one-fourth interest in all the real and personal property of
which the decedent died possessed, which interest shall be in
addition to, and not in lieu of, any right of [dower or cur-
tesy or] homestead.

(2) Such undivided one-fourth interest in real and
personal property shall be subject to the following:

(a) A proportionate share of the debts of the decedent,
the expenses of last 1llness and administration, the inherit-
ance tax computed under subsection (1) of ORS 118,100, and,
if applicable, the inheritance tax of any other state,

(b) A proportionate share of the federal estate tax, if
any, provided the total of all property passing to the surviv-
ing spouse of a type which qualifies for the marital deduction
under the federal estate tax law exceeds the maximum marital
deduction permitted under such law, Sald proportionate share
shall be determined by first multiplying the total federal
estate tax by the lesser of:

(A) The total of all such property so passing to the
surviving spouse less the maximum marital deduction allowable;
or

(B) The value of such undlvided one-fourth interest;

and then dividing the product thereof by a sum equal to the

value of the taxable estate for federal estate tax purposes

plus the exemption allowable under the federal estate tax law.
(¢) Being sold for the best interest of the estate or

for purpose of distribution.
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Comment: Section 2 amends ORS 113,050, in part, by adding
thereto words giving a right to the survlving spouse
of a decedent to elect to take under the will of the decedent
or to take by descent an undivided one~fourth interest 1in the
real property of which the decedent dies possessed, Presently,
ORS 113,050 applies only to the personal property of which the
decedent dies possessed. The right to elect real property
given to the surviving spouse by section 2 is the right so
given in lieu of dower or curtesy in the testate situation.

Section 2 alsoc amends ORS 113.050 by deleting from sub-
section {1) thereof the condition that the decedent be "domi-
ciled in this state at the time of death" in order for the
surviving spouse to be entitled to elect, Mr, Allison initially
proposed that the new words "or leaving real property therein"
be inserted after the existing words "domiciled in this state
at the time of death," in order to accommodate the extension of
the right to elect to real property. However, it appeared that
the new words would be as applicable to election with respect
to persconal property as with respect to real property, and-
other problems arising from insertion of the new words occurred
to Mr, Allison and your draftsman, Ultimately, both of us
concluded that the new words should not be inserted and that
"domiciled in this state at the time of death" should be dele-
ted, leaving the matter of election in the case of a decedent
not domiclled in this state at the time of death to be governed
by the rules of conflict of laws, rather than by specific
statutory provision,

No attempt has been made to improve the wording or exam-
ine the policy of the provisions of ORS 113,050. For example,
the description of the "net estate" (i,e., the estate passing
after deduction of certain items and subJect to certain con-
ditions) in ORS 113,050 appears to differ somewhat from such
descyription applicable in the intestate sltuation (see ORS
111,020 and 111,030), and it may be appropriate to at least
question the distinction., However, the advisory committee may
wish to postpone consideration of such matters until some time
in the future, and restrict itself at thls time fo considera-
tlon of the dower and curtesy matter only.

Section 3. ORS 113.060 is amended to read:

113,060, (1) The surviving spouse is deemed to have
elected to take under the will unless, within six months after
the date of the admission of the will to probate, [she or he]

the sufviving spouse makes, acknowledges, serves on the exec-

utor or his attorney and causes to be filed in the estate
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proceedings a statement that [she or he] the surviving spouse

elects to take the undivided one-fourth interest mentioned in
ORS 113.050 instead of under the will. The clerk of the
court shall record every such statement of election in the
record of wills.

(2) The right of election of a surviving spouse under

ORS 113,050 may be walved before or after marriage by a writ-

ten contract, agreement or walver signed by the person walving

The right, after full disclosure of the nature and extent of

the right and if the thing or promise given to the person waiv-

ing the right is a falr conslderation under all the circumstances.

Comment: Section 3 amends ORS 113,060, in part, by adding

thereto a new provision (1l.e., subsection (2)) on
walver of the right of electlon of a surviving spouse under ORS
113,050, The wording of this new provision is based upon the
wording of section 39 of the Model Probate Code (see Starff
Report No. 2, page 45). See also ORS 108,140 (relating to pre-
nuptial property agreements); Alaska Stat. § 13.05,105 (Supp.
1963) (Staff Report No. 2, page 1); Wisconsin preliminary draft
§ 4 (Staff Report No. 2, page 13); Mo, Rev, Stat, § 474,220
(1959) (Staff Report No, 2, page 31).

Section 3 also amends ORS 113,060 by revising some of the
wording in an attempt to clarify and improve such wording,
while retaining the present meaning. Further improvements in
such wording might be made.

Note that subsection (1) of ORS 113,060, as amended, re-
quires that the election of a surviving spouse be served on
the executor or his attorney, Should the manner of that serv-
ice be specified?

ORS 126,300 authorizes a guardian of the estate, with
prior approval of the court by order, to exercise for and on
behalf of tThe ward the right of the ward to make an election
under ORS 113,050, Should some provision be made for an elec-
tion under ORS 113.050 for and on behalf of an incompetent sur-
viving spouse for whom there is no guardian of the estate? See
Alaska Stat, § 13.05,105 (Supp. 1963) {Staff Report No, 2,
page 1); 1963 Iowa Probate Code § 244,
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Should some provision be made wilith respect to the nature
of the right to make an election under ORS 113.050 (e.g.,
personal, not transferable and not exercisable after the
death of the surviving spouse)? See Mo, Rev, Stat, § 474,200
21959) (Staff Report No. 2, page 31); Model Probate Code § 37
Staff Report No. 2, page LBS; 1963 Iowa Probate Code § 242.

Should some provision be made with respect to whether an
election under ORS 113,050 once made is binding and with re-
spect to the effect of failure to exercise the right to elect?
See Mo, Rev., Stat. §§ 474,210, 474,230 (1959) (Staff Report
No, 2, pages 31 and 32); Model Probate Code §§ 38, 40 (Starf
Report No. 2, pages 45 and 46); 1963 Iowa Probate Code § 246,

Should some provision be made for barring, denying or
reducing an election under ORS 113,050 in other clrcumstances;
for example, where other adequate provision has been made for
the surviving spouse, or the decedent and the surviving spouse
were living apart at the time of the decedent's death, or the
surviving spouse has abandoned the decedent? See Wisconsin
preliminary draft §§ &4 ﬁ (Staff Report No, 2, pages 13 and
14); Mo. Rev. Stat, § 47L.1k0 (Staff Report No. 2, page 27).

Section L4, DoweE.and curtesy, lncluding inchoate dower
and curtesy, are abolished. That abolishment does not affect
aﬂy right to or estate of dower or curtesy which became
vested before the effective date of this Act, and any right
or estate so vested 1s governed by the law in effect immedi-
ately before the effective date of this Act,

Comment: Section 4 is a new provision that expressly abol-

ishes dower and curtesy, including inchoate dower
and curtesy, and expressly "saves' dower and curtesy inter-
ests that have become vested, whether unassigned (i.e.,
dower or curtesy consummate) or assigned (i.e., admeasured;
an estate) by specifying that such vested interests are not
affected by the abolishment and are to be governed by the:
law 1n effect prior to the effective date of the proposed
legislation, including the statute sectlons wholly or par-
tially pertalning to dower and curtesy that are repealed or
amended by the proposed legislation,

The "saving" provision might not be necessary, since in
any event vested interests could not constitutionally be af-
fected by the abolishment of dower and curtesy, Furthermore,
a statement of the abolishment of dower and curtesy might not

-7 -



Changing Dower and Curtesy
Rough Draft, 8/4/64

be necessary in view of deletion from the statutes, by repeal
or amendment of statute sections, of all or most of the provi-
gsions pertaining to dower and curtesy. However, even if not
necessary, the statement of the abolishment and the "saving"
provision appear to serve a useful and desirable purpose,

Section 5. ORS 93,170, 105,065, 111,050, 113,010,
113,020, 113,030, 113,040, 113,080, 113.110, 113,120, 113,130,
113.140, 113.150, 113.160, 113.210, 113,220, 113,230, 113,240,
113Q25o, 113,260, 113.270, 113,280, 113.290, 113,410, 113,420,
113.430, 113,440, 113,450, 113,510, 113.520, 113,530, 113.540,
113,610, 113.620, 113,630, 113,640, 113.650, 113,660, 113.670,
113,680 and 113,690 are repealed.

Comment: Section 5 repeals a number of statute sections that

appear to relate wholly to dower and curtesy. Note
that in so far as these statute sectilions are applicable to
dower and curtesy interests that have become vested, they are
retained in force angd effect by section 4, You will probably
wish to examine each of the statute sections referred to in
section 5 in order to determine the appropriateness of its re-~
peal,

Section 5 does not repeal ORS 113,090, which reads as
follows: "No action or suit shall be brought after 10 years
from the death of a decedent to recover or reduce to posses-
sion curtesy or dower by the surviving spouse of such dece-
dent," Apparently on the ground that this statute section is
quite often referred to, Mr, Alllison proposes that it not be
repealed at this time, even though it would appear to have an
effective life of only 10 years after the effective date of
the proposed legislation,

Amendments of other statute sectlons that appear to re-
late partially to dower and curtesy for the purpose of delet-
ing the pertinent portions thereof are not included in this
draft because of the substantial bulk they would add thereto
at this time. However, amendments of, for example, ORS 5,040,
68,420, 93,240, 94,105, 105.050, 105,330, 105,340, 107.280,
111,130 and 114,020 should be included in the proposed legis-
lation 1n 1ts final form. You will probably wish to examine
each of these statute sections to determine the appropriateness
and nature of the amendment thereof,

In spite of a fairly exhaustive search, your draftsman is
not sure that he has found all the statute sectlons that appear
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to relate wholly or partially to dower and curtesy,

There are at least two possible approaches to the
treatment of existing statutory provisions that relate to
dower and curtesy abollished by this draft. The first of
these approaches is to delete all such provisions by re-
peal or amendment, relying on the "saving" provision of
sectlon 4 to retain in force and effect such of those pro-
visions as are applicable to vested interests., The second
of these approaches 1s to delete by repeal or amendment
only such of those provisions as are applicable to lnchoate
Interests, retailning those provisions that pertain to
vested interests or that otherwise would have some effect
after the effective date of the proposed legislatlon, With
the one exception of ORS 113.090 referred to above, thls
draft adopts the first of these approaches, which has the
advantages of deleting statutory provisions which ultimately
will become obsolete and of avoiding what in some cases may
be the difficult problem of determlning which statutory pro-
visions wlll have some effect after the effective date of
the proposed legislation.



OREGON PROBATE LAW REVISION

Rough Draft of Proposed Leglslation
on
Protecting Property Right Durlng Marriage

August 4, 1964

To the Members of the Advisory Committee on
Probate Law Revision:

This 1s a rough draft of proposed leglslation deslgned
to protect a right of a surviving spouse to receive, upon the
death of the other spouse, a fee estate 1n an undivided one-
fourth infterest in real property owned during the marriage by
the other spouse in hls sole rlght against an attempt by the
owner spouse to convey or mortgage such real property without
the Joinder of the nonowner spouse in the conveyance or mort-
gage, and thus to defeat or diminish the right of the surviv-
ing spouse to receive such an interest Iin the real property by
intestate successlon or election against will under the pro-
visions of the rough draft entitled "Changlng Dower and
Curtesy," dated August 4, 1964, A recorded declaration is the
means to be employed for the purpose of protecting such right
under this draft,

Thls draft has been prepared pursuant to and is based
upon actlon by the advisory committee at the June 13, 1964,
meeting., See Minutes, 6/13/64, pages 3 to 8, The subject
matter of the draft also was discussed by the committee at the
May 16 and July 18, 1964, meetings, See Minutes, 5/16/64,
pages 5 and 6, and Appendix A; Minutes, 7/18/64, pages 4 and 5,

Mr. Alllson and your draftsman collaborated in the prep-
aration of this draft, selecting a general approach and supply-
lng those detalls that appeared necessary or desirable to
implement that approach, On July 14 your draftsman sent a
preliminary draft to Mr, Allison, who, on July 22, responded
wlth several proposals for changes in the prelimlnary draft,

On July 31 Mr, Allison and your draftsman met and dlscussed
and tentatively resolved certain problems with respect to de-
tails contalned in the draft,

Each section of thils draft is followed by a Comment, 1n
which your draftsman sets forth a brief description of the sub-
Ject matter and purpose of the section and questions and other
matters for conslderation by the advisory committee,

Robert W, Iundy
Chief Deputy Leglslatlve Counsel
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Section 1. (1) A married person, referred to in this
section as the declarant, may cause to be recorded in the
record of deeds of any county 1n whlch real property owned by
the spouse of the declarant in hils sole right is sltuated a
written, signed and acknowledged declaration clalming an in-
choate marital right in and to an undivided one-fourth interest
in the real property so owned by the spouse of the declarant
and described in the declaration., The declaration shall 1n-
clude a description of the real property and a statement of
the effect of the recording of the declaratlon as provided in
subsection (2) of this section. Before causling the declaration
to be recorded the declarant shall cause a copy of the decla-
ration to be served personally on the spouse of the declarant,
and the declaration shall include a statement of such service
and the date thereof.

(2} If a declaration claiming an inchoate marital right
has been recorded as provided in subsection (1) of this sec-
tion, the spouse of the declarant may not, during the marriage
and while the declaration remains unrevoked, convey or mort-
gage the real property described in the declaratlon free of
the inchoate marital rlght of the declarant in and to an un-
divided one-~fourth interest in the real property unless the
declarant jolns 1n the conveyance or mortgage to release or
subordinate the inchoate marital right.

(3) If a declaration recorded as provided in subsection
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(1) of this section is not sooner revoked, the inchoate mari-
tal right in and to an undivided one-fourth interest in the
real property described in the declaration becomes vested 1n
the declarant upon the death of the spouse of the declarant,
The declaration so recorded is revoked by:

(a) Joinder by the declarant in a conveyance or mortgage
of the real property described in the declaration as prdvided
in subsection (2) of this section.

(b) A written, signed and acknowledged revocation caused
by the declarant to be recorded in the record of deeds of the
county in which the declaration was recorded,

(c) A decree declaring the marriage vold or dissolved,

(d) The death of the declarant before the death of the
spouse of the declarant.

(e) A court order as provided in subsection (4) of this
section.

(4) The spouse of a declarant who is served personally
with a copy of a declaration aé provided in subsection (1) of
this section, or any person to whom he conveys or mortgages
the real property described in the declaration without the
Jjoinder of the declarant, may maintain, within 10 years after
the date of the recording of the declaration, an action to de-
termine the validity and sufficiency of the declaration in the
cireuit court for the county in which the declaration is re-
corded. If the court finds that the declaration is invalid or
insufficient, the court shall order the revocation of the

declaration.
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(5) The declaration may be in the following form:

DECILARATION CLAIMING INCHOATE MARITAL RIGHT

Declarant, » The spouse of
‘ {name of wife or husband)

s hereby claims an inchoate

(name of owner husband or wife)
marital right in and to the real property owned in sole right

by the spouse of the declarant and described as follows:

in the County of , State of Oregon.

The effect of the recording of this declaration, as pro-

vided in section 1, chapter , Oregon Laws 1965 (Enrolled
Bill ), is that the spouse of the declarant may

not, during the marriage and while this declaration remains
unrevoked, convey or mortgage the real property described in
this declaration free of the inchoate marital right of the de-
clarant in and to an undivided one-fourth interest in the real
property unless the declarant Jolns 1n the conveyance or mort-
gage to reléase or subordinate the inchoate marital right.

A copy of this declaration was served personally on the

spouse of the declarant on .
(date)

(Acknowledgment )

Declarant

Comment: Section 1 is a new provision that would permit one
spouse, by means of a recorded declaration, to
¢laim an inchoate right to an undivided one-fourth interest
in any real property owned by the other spouse 1n his sole
right, The effect of the recorded declaration would be that
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a conveyance or mortgage of the real property by the owner
spouse without the joinder of the nonowner spouse in the con-
veyance or mortgage would be subject to the inchoate right of
the nonowner spouse,

The purpose of this new provision 1s to provide a means
of protecting the ultimate right of a surviving spouse to re-
ceive an undivided one-fourth interest in real property owned
by the deceased spouse by intestate succession or electlon
against will against inter vivos conveyance or mortgage of the
real property by the owner spouse without the Joinder of the
nonowner spouse, thereby defeating or diminishing that ulti-
mate right. This new provision supplements the provlsions of
the rouﬁh draft entitled "Changing Dower and Curtesy," dated
August 4, 1964, and the protectlon afforded thereby resembles
somewhat that afforded by lnchoate dower and curtesy.

The right which may be claimed under sectlon 1 1s referred
to as an "inchoate marital right," for want of a better desig-
natlon, It is probably accurate to characterize the right as
"inchoate" in nature., In some of the adviscry commlittee dis-
cussion on the matter and in the early drafting stages the
right was referred to as a right of "inheritance." While the
purpose of section 1 is to protect lnheritance rights, the
right descrlbed in section 1 is not, strictly speaklng, an
"inheritance" right, since the undivided one-fourth interest
in real property that i1s reserved by that right and that may
vest on the death of the deceased owner spouse is not a part
of the estate of the decedent and does not pass to the surviv-
ing spouse under the usual rules of inheritance. Such vesting
does not depend, for example, on exerclse by the surviving
spouse of an electlon against the willl of the decedent., This
nature of the right described in section 1 and the Iinterest in
real property arising therefrom that may vest, by the way, ap-
pears to ralse a question as to the treatment of the linterest
upon vesting for purposes of federal estate tax and state in-
heritance tax,

Subsection (1) of section 1 authorizes a nonowner spouse
to record in the deeds record a declaration clalming the in-
choate marital right in real property owned by the other
spouse in his sole right, Note that the declaration must de-
scribe the real property to which it 1s intended to he appli-
cable and must describe the effect of the recording. An
approach taken in the early drafting stages that a declaration
would apply to all real property of the owner spouse situated
in the county in which the declaration was recorded was
abandoned in favor of application to particular real property
descrilbed in the declaration., Before the declaration is re-
corded, a copy thereof must be served personally on the owner
spouse,

Subsection (2) sets forth the effect of the recording of
the declaration; that 1s, the owner spouse may not convey or

T
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mortgage the real property described in the declaration free
of the inchoate marital right unless the nonowner spouse
joins in the conveyance or mortgage. An approach taken in

the early drafting stages that a conveyance or mortgage in

which the nonowner spouse did not Jjoin would be invalid was

?b%ndoned in favor of the approach embodied in subsection
2).

Subsection (3), in part, describes the nature of the in-
choate marital right and the vestlng of the interest in real
property arising therefrom, Some such description would ap-
pear to be necessary or desirable, However, this partlcular
description represents merely a suggestion by your draftsman,
which Mr, Allison did not previously review and for which he
bears no responsibllity.

Subsection (3) also specifies the several ways by which
a recorded declaration 1s revoked., Should there be other
grounds for revocation, such as prolonged absence of the
nonowner spouse, abandonment of the owner spouse by the non-
owner spouse or subsequent separate conveyance or release to
a grantee or mortgagee of the owner spouse by the nonowner
spouse?

Subsection (4) permits the owner spouse or his grantee
or mortgagee to malintain an action in the circuit court to
contest the validity and sufficiency of a recorded declara-
tion within 10 years after the date of the recording., This
10-year statute of limltation provision compares wilth the
present 10~year statute of limitation provision applicable to
sults for the determination of a right, claim or interest in
real property (see ORS 12,040 and 12.050).

Subsection (5) sets forth a nonmandatory form for a
declaration claiming the inchoate marital right,

Section 2., Section 3 of this Act is added to and made a

part of ORS 126,006 to 126,565.

Section 2, A guardian of the estate, with prior approval
of the court by order, may exercise for and on behalf of the
ward, the right of the ward to cause a declaration clalming
an inchoate marital right of the ward or a revocation thereof

to be recorded as provlided in section 1 of this 1965 Act.
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Comment: Section 3, which is to be added to the present

guardlanship statutes, is a new provision author-
izing a guardian of the estate, with prior approval of the
court by order, to record a declaration claiming an inchoate
marital right or a revocation thereof under section 1 for and
on behalf of the ward, The wording of section 3 is patterned
after the wording of ORS 126,300, which authorizes a guardian
of the estate to exercise rights of the ward as to the estate
of the deceased spouse of the ward,

An approach taken in the early drafting stages incorpo-
rating the authority of a guardian of the estate to record the
declaratlon or a revocation thereof in section 1 was abandoned
in favor of a separate statutory provision embodying this
authority. Mr, Allison expressed a preference for the sepa-
rate statutory provision approach, since the incorporation in
section 1 approach complicated somewhat the drafting of sec-
tion 1, The addition of the substance of section 3 to ORS
126,300 was considered, but your draftsman 1s of the opinion
that 1t 1s preferable that this substance constitute a sepa-
rate statute sectlon, ORS 126,300 relates to rights as to the
estate of a decedent, while the substance of section 3 relates
to a right of a somewhat different nature.

Should some provision be made for the recording of a
declaration and a revocation thereof for and on behalf of an
incompetent nonowner spouse for whom there is no guardian of
the estate?



ORIZGON PROBATE LAW REVISION

Rough Draft of Proposed Legislation
on
Changing Dower and Curtesy

October 9, 1964

To the Members of' the Advisory Committee on
Probate Law Revision:

This is a rough draft of proposed legislation designed to
change the nature of dower and curtesy to which the surviving
spouse of a decedent is entitled from the present 1life estate
in one-half of the real property owned by the decedent during
the marriage to a fee estate in an undivided one-fourth interest
in the recal property owned by the decedent at the time of his
death. It is a revision of the rough draft entitled "Changing
Dower and Curtesy, ' dated August 4, 1964,

This draft has been prepared pursuant to and is based upon
acltion by the advisory committee at the September 12, 1964,

meeting, See Minutes, 9/12/64, pages 2 to 7. See also the

rough draft entitled 'Changing Dower and Curtesy," dated
August 4, 1964; Minutes, 8/22/64, pages 2 to 7; Minutes, 7/18/64,
pages 4 and 5; Minutes, 6/13/64, pages 3 to 5, 7 and 8; Minutes,
5/16/64, pages 3 to 6, and Appendix A,

The general approach adopted by thils draft is to abolish
dower and curtesy, including the inchoate interest, but "save"
interests already vested; and to give a surviving spouse, in
lieu of dower or curtesy, a first priority right to an undivided
one-fourth interest in real property of which the deceased
spouse dies possessed if the decedent dies intestate and leaves
children or other lineal descendants, and a right to elect against
the will of the deceased spouse and to take an undivided one-
fourth interest in real property of which the decedent dies
possessed,

There are at least two possible approaches to the treat-
ment of existing statutory provisions that relate to dower and
curtesy abolished by this draft. The first is to delete all
such provisions by repeal or amendment, relying on the "saving"
provision of sectlon 3 to retain in force and effect such of
those provisions as are applicable to vested interests. The
second 1s to delete by repeal or amendment only such of those
provisions as are applicable to inchoate interests, retaining
those provisions that pertain to vested interests or that



otherwise would have gsome effect after the eirective date of
the proposed legislation., With the one excepcion of ORS
113,090 (a 10~year statutse ~f limitutiosns on a<tions to ro-
over op rcduce to possersion aecr srocurtesy,, this dro 't
Caoapils the lrst of theoo o6 cocghi,
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the ceffeet of the "saving' provision of scetlon 3,

In gpite of & fairly exheoactlive scuarch, I am not sure
that I hove found ¢ll the exi-=ting stztute sections that
Lppewr to relete wholly opr wortbl.lly o dower and curtesy,

This draft contains oew stetute sections, amendiments of
exiaetling statute sccti i entt repeal of axisting statute
sections, In the case of cmendoents, wetter underscored,
like this, i1s new mattzr to be adaed wnd matter in bracket:,
[Iike this], is existing matter to he deleted.

nebaort o, landy
Chitel lepuby chlslativc Councei
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Section 1. ORS 111.020 is amended to read:

111.020. When any person dies seised of any real property,
or entitled to any interest therein, in fee simple or for the
life of another, not having lawfully devised the same, such
real property shall descend, subject to his debts, expenses
of administration and to belng sold for the best interest of
the estate or of the heirs, devisees or legatees or for the
purpose of distribution, as follows:

(1) If the intestate leaves a surviving spouse and

lineal descendants, an undivided one-fourth interest in such

real property shall descend to the surviving spouse; and an

undivided three-fourths interest in such real property shall —

descend in egual shares to [his or her] the children of the
intestate, and to the issue of any deceased child by right of
representation, [; and] 1If there is no chlld of the intes-
tate living at the time of [his or her] the death of the

intestate, such [real property] undivided three-fourths interest

shall descend to all [his or her other] the lineal descendants

of the intestate. [; and] If all such descendants are in the

same degree of kindred to the intestate, they shall take [such
real property] equally; [, or] otherwise they shall take
according to the right of representation.

(2) If the intestate leaves a surviving spouse and no

lineal descendant{s], such real property shall descend to the

surviving spouse, [; and]
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53) If the intestate leavés no lineal descendant or

surviving spouse, [then] such real property shall descend [in
equal proportions] to [his or her] the father and mother of

the intestate as tenants by the entirety if they are married

to each other; otherwise as tenants in common. [(3)}] If the

intestate leaves no lineal descendant[s], surviving spouse or
father, such real property shall descend to [his or her] the

mother of the intestate. [;] If the intestate leaves no

lineal descendant[s], surviving spouse or mother, such real
property shall descend to [his or her] the father of the

intestate, [;]

(4) If the intestate leaves no lineal descendant(s],

- ——BuPviving-spouse, fatheror mother;—sueh--real-property-shail
descend in equal shares to the brothers and sisters of the
intestate, and to the 1ssue of any deceased brother or sister
by right of representation.

[(4)1 (5) 1If the intestate leaves no lineal descendant[s],
surviving spouse, father, mother, brother or sister, such real
property shall descend to [his or her] the next of kin of the
intestate in equal degree, [excepting] except that when there
are two or more c¢ollateral kindred in equal degree but claiming

through different ancestors, such real property shall descend

to those who claim through the nearest ancestor [shall be

preferred],

[(5) When any child] (6} If the intestate dies under

the age of 21 years and leaves no surviving spouse or [children|

child, any real [estate] property which descended to [such
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child] the intestate shall descend to the heirs of the ancestor

from [which] whom such real property descended the same as [if

such child] though the intestate died before the death of such

ancestor,
[(6)] (7) 1If the intestate leaves no lineal descendant{s],

surviving spouse or kindred, such real property shall escheat

to the State of Oregon.

Section 2, ORS 113.050 is amended to read:

113,050, (1) The surviving spouse of a decedent
[domiciled in this state at the time of death] shall have an
election whether to take under the will of the decedent or

to take by descent an undivided one-fourth interest in all

the real property of which the decedent died possessed and,

A _the decedent was domiciled in this state at the time of

deat... to [have and] take upon distribution an undivided one-
fourth _»terest in all the perscnal property of which the
decedent a*2d possessed. [, which] Such interest shall be

in addition u», and not in lieu of, any other:statutory

right [of dower v curtesy or homestead].

(2) Such undivided one-fourth interest in real and
personal property shall be subject to the following:

(a) A proportionate share of the debts of the decedent,
the expenses of last illness and administration, the inherit-
ance tax computed under subsection (1) of ORS 118,100, and,

if apelicable, the inheritance tax of any other state.
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(b) A proportionate share of the federal estate tax, if
any, provided the total of all property passing to the surviv-
ing spouse of a type which qualifies for the marital deduction
“under the federal estate tax law exceeds the maximum marital
deduction permitted under such law. [Said] The proportionate
share shall be determined by first multiplying the total
federal estate tax by the lesser of:
(A) The total of all such property so passing to the
surviving spouse less the maximum marital deduction allowable;
or

(B) The value of such undivided one-fourth interest;

v —and then dividing the product thereof by a sum egual Lo the
value of fthe taxable estate for federal estate tax purposes
plus the exempftion allowable under the federal estate tax law.

{c) Being sold for the best in%erest of the estate or

for purpose of distribution.

Section 3. Dower and curtesy, including inchoate dower
and curtesy, are abolished, but any right to or estate of
dower or curtesy of the surviving spouse of any person who
died before the effective date of this Act shall continue
and be governed by the law in effect immediately before that

date.

Seetion 4, ORS 5,040 is amended to read:
5,040, County courts having judicial functions shall

have exclusive jurisdiction, in the first instance, pertaining

- 4 o
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to a court of probate; that is, to:

(1) Take proof of wills,

(2) Grant and revoke letters testamentary, of adminis-
tration, of guardianship and of conservatorship.,

(3) Direct and control the conduct, and settle the
accounts of executors and administrators,

(4) Direct the payment of debts and legacies, and the
distribution of the estates of intestates.

(5) Order the sale and disposal of the property of
deceased persons,

(6) Order the renting, sale or other disposal of the

property of minors.

(7.) Appoint and-remove--guardians—and—conservators-,

direct and control their conduct and settle thelr accounts,

[(8) Direct the admeasurement of dower. ]

Section 5, ORS 68,420 is amended to read:

68.420. (1) A partner is co-owner with his partners of
a specific partnership property, holding as a tenant in
partnership,

(2) The incildents of this tenancy are such that:

(a) A partner, subject to the provisions of this chapter
and to any agreement between the partners, has an equal right
with his partners to possess specific partnership property for
partnership purposes; but he has no right to possess such
property for any other purpose without the consent of his

partners,
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(b) A partner's right in specific partnership property
is not assignable except in connection with the assignment of
the rights of all the partners in the same property.

(¢) A partner's right in specific partnership property
is not subject to attachment or execution, except on a c¢laim
against the partnership. When partnership property 1is attached
for a partnership debt the partners, or any of them or the
representatives of a deceased partner, cannot claim any right
under the homestead or exemption laws.

(d) On the death of a partner his right in specific
partnership property vests in fthe surviving partner or part-

ners, except where the deceased was the last surviving

- — partner, when-his.pight in-such-property-vests-in-his legal
representative, Such surviving partner or partners, or the
legal representative of the last surviving partner, has no
right to possess the partnership property for any but a
partnership purpose.

(e) A partner's pight in specific partnership property
is not subject to [dower, curtesy, or] allowances to widows,

heirs, or next of kin.

Section 6, ORS 91.020 is amended to read:

91.020. Tenancies are as follows: Tenancy at sufferance,
tenancy at will, tenancy for years, tenancy from year to year,
tenancy from month to month, [tenancy by curtesy,] tenancy by
entirety and tenancy for life, The times and conditlons cof
the holdings shall determine the nature and character of the
tenancy.

- 6 -
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Section 7, ORS 91:030 is amended to read:
91,030. A [tenancy by curtesy, a] tenancy by entirety
and a tenancy for life shall be such as now fixed and defined

by the laws of the State of Oregon.,

Section 8. ORS 93,240 is amended to read:

93.240, (1) Subject to the provisions contained in
this section, whenever two or more persons join as sellers in
the execution of a contract of sale of real property, unless
a contrary purpose is expressed inh the contract, the right
to receive payment of deferred instalments of the purchase
price shall be owned by them in the same proportions, and

with the same incidents, a2 title to the real property was

vested in them immediately preceding the execution of the
contract of sale,

(2) 1If immediately preceding the execution of any such
contraot one or more of the sellers held no estate in the
real property covered thereby [other than an inchoate estate
of or right to dower or curtesy],- then, [unless a contrary
purpose is expressed in the contract, the joinder of such
party or parties shall be deemed to have been for the purpose
of barring dower or curtesy only and,] except to the extent
specifically prescribed therein, such person or persons shall
have no interest in or right to any portion of the unpaid
balance of the purchase price of [said] the real property.

(3) If immediately prior to the execution of a con-

tract of sale of real property title to any interest in the

-7 -
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preperty therein descrihed was vested in the sellers or some
of the seilsrs as tensnts by the entirety or was otherwlse
subject to any rignt of survivorship, then, unless a contrary
purpose is expressed 15 the conbract, the right to recelve
payment of deferred instalments of the purchase price of such
property shall likewis2 be subject to like rights of survivor-
ship.

(4) This section, being declaratory of existing law,
applies to contracts of sale of real property heretofore exe-
cuted as well as to those hereafter executed. Nothing con-

tained in this sectlon shall be deemed to modify or amend the

provisions of subsection (4) of ORS 118,010 relating to in-

heritance Laxes-payable by rcason—of succession by survivorshipt — - - —

as provided by subsectior {3, of this seation.

Section 9, ORS 94,105 is amended to read:

94,105, The ccurt may, in any preceeding under this
chapter:

(1) Find and decree in whom the title to, or any interest
in, the land is vested, whether in the applicant or in any other
person.

(2) Remove clouds upor the title,

[{(3) By its decree, bar dower and curtesy rights, whether
inchoate, vested, initiate or consummate, in the land sought
to be registered, of all perscons except the wife or husband of
the applicant, unless appearance is made by such persons and

such rights are set forth and established, in which case the

-8 -
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same shall be preserved in the decree. Upon failure of such
persons to appear and set forth and establish such rights or
claims, they shall be forever barred and concluded by the
decree from asserting the same in like manner as other defend-
ants, and all such persons shall be made parties defendant in
like manner as other defendants.]

[(4)] (3) Find and decree whether the land is subject
to any lien, encumbrance, estate, trust or interest, and
declare the same,

[(5)] (4) Order the registrar of titles to register
such title or interest, and in case the land is subject to

any lien, encumbrance, estate, trust or interest, give direc-

tions as to the manner and order in which . the same shall

appear upon the certificate of title to be issued by the
registrar.

[(6)] (5) Make all such orders and decrees as are
equitable and are in conformity with the principles of this

chapter,

Section 10. ORS 94,330 is amended to read:

94,330, No transfer or mortgage of any estate or interest
in registered land shall be registered until it is made to
appear‘to the registrar that the land has not been sold for any
tax or assessment upon which a deed has been given and the
title is outstanding, or upon which a deed may thereafter be

given, and that [the dower, right of dower, and]-estate of

- 9 -
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homestead, if any, [have] has been released or extinguished
or that the transfer or mortgage 1s intended to be subject
thereto, in which case 1t shall be stated in the certificate

of title,

Section 11, ORS 94,445 is amended to read:

94,445, For the purpose of final distribution, the court
of probate may determine the right of all persons in the estate
or interest of the deceased in registered lands, declare and
enforce the rights of devisees, heirs, persons entitled to
[dower and] homestead and others, assign [dower and] homestead,
and make partition and distribution aczording to the rights of

the parties. The court may give direcztion to the executor or

administrator as to the transfer of any estate or interest in
registered lands o the devisees or heirs, and may direct the
transfer to be to several devisees or heirs as tenants in
common, or otherwise, as shall appear to the court tc be most
convenient, consistent with the rights of the parties, or as

the parties interested may agree.

Section 12, ORS 105.050 is amended to read:

105,050, In an action [feor %he recovery of dower before
admeasurement or] by a tenant in common of real property against
a cotenant, the plaintiff shall show, in addition to the evi-
dence of his right of possession, that the defendant either
denled the plaintiff's right or did some act amounting to a

denial,

- 10 -
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Section 13, ORS 105.220 is amended to read:

105.220., The plaintiff shall make a tenant [in dower,
by the curtesy,] for life or for years of any portion of the
entire property and creditors having a lien upcn any portion
of the property defendants in the suit. When the lien is
upon an undivided 1lnterest or estate of any of the parties and
a partition is made, it i1s thenceforth a lien only upon the
share assigned to such party; but such share shall be first
charged with its just proportion of the cost of the parti-

tion in preference to such lien.

Section 14, ORS 105,330 is amended to read:

105.330. [The proportion of the proceeds of the sale to

be invested, as provided in ORS 105,325, shall be ascertained
and determined as follows: (1) If an estate in dower or
curtesy is included in the order of sale its proportion shall
be one-half of the proceeds of the sale of the property, or
of the sale of the undivided share in the property upon which
the claim or dower existed. (2) If any [other] estate for
1ife or years is included in the order of sale [its] the

proportion of the proceeds of the sale to be invested, as pro-

vided in ORS 105,325, shall be the whole proceeds of the sale

of the property, or of the sale of an undivided share of the

property in which the estate existed.

Section 15. ORS 105.340 is amended to read:
105.340., 1In all cases of sales in partition when it

appears [that a married woman has an inchoate right of dower

- 11 -
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in any of the property sold, or! that any person has a vested
or contingent future right or estate therein, the court shall
ascertaln and settle the proportional value of the [inchoate, ]
contingent or vested right or estate according to the prineciples
of law applicable to annuities and survivorship, and shall
direct such proportion of the proceeds of sale to be invested,
secured or paid over in such manner as to protect the rights

and interests of the parties.

Section 16. ORS 107.280 is amended to read:
107.280. Whenever a decree of permanent or unlimited
separation from bed and board has been granted, the party at

whose prayer such decree was granted shall be awarded an indi-

vidual right such undivided or several interest in any right,
interest or estate in real or personal property owned by the
other or owned by them as tenants by the entirety at the time
of such decree, as may be just and proper in all circumstances,
in addition fto the decree of maintenance, The court may, in
making such award, decree that [dower and curtesy, as well as]
homestead rights under ORS 116,010 and the election provided

in ORS 113,050[,] are extinguished and barred.

Section 17, ORS 111.130 is amended to read:

111.130. If the intestate leaves a [widow] surviving
spouse and 1issue, and any of such 1ssue has received an advance-
ment from the intestate in his lifetime, the wvalue of such ad-

vancement shall not be taken in%o consideration in computing

- 12 -
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the part to be given to the [widow, but the widow shall only
be entitled to receive one-half of the residue, after deduct-

ing the value of the advancement] surviving spouse,

Section 18, ORS 114,020 is amended to read:

114,020, Every person of 21 years of age and upward, or
who has attained the age of majority as provided in ORS
109.520, of sound mind, may, by will, devise and bequeath all
his or her estate, real and personall, saving to the widow,

if any, her dower, and to the widower, if any, his curtesy].

Section 19. ORS 118,010 is amended to read:

118,010, (1) All property, tangible or intangible, and

any interest. therein, .within the jurisdiction- of- the-sbtate

whether belonging to the inhabitants of this state or not,
which passes or vests by [dower, curtesy, ] survivorship, will
or by statutes of inheritance of this, or any other state, or

by revesting, repayment or settlement of any previously es-

cheated estate or part thereof, or by the exercise of a general

power of appointment as provided in subsection (5) of this
section, or by deed, grant, bargain, sale or gift, or as an
advancement or division of his or her esf.ate, made in con-
templation of the death of the grantor or bargainor or in-
tended to take effect in possession or enjoyment after the
death of the grantor, bargainor or donor to any person or
persons, or to any body or bodies, politic or corporate, in

trust or otherwise, or by reason whereof any person or body

- 13 =
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politic or corporate shall become beneficially entitled, in
possesslion or expectation, to any property or income thereof,
is subject to tax at the rate specified in ORS 118,100, to
be paid to the State Treasurer for the use of the state.

(2) (a) Whenever property, other than real property
held by the entirety, is held in the joint names of two or
more persons, or deposited in barks or other institutions or
depositories in the Jjoint names of two or more persons and
payable to either or the survivor, upon the death of one of
such persons the right of the surviving joint tenant or
tenants, person or persons to the immediate ownership or

possession and enjoyment of such property shall be deemed a

— taxable.transfer in. fthe .same.manner.as. though the whole

property to which such transfer relates belonged absolubtely
to the deceased joint tenant or depositor and had heen devised
or bequeathed to the surviving Jjoint tenant or tenants, person
or persons, excepting therefrom such parts thereof as may be
shown to have originally belonged to szuzh surviving joint
tenant or person, and never to have been acqulired from the
decedent for less than a fair consideration in money or money's
worth, and if the property has been acquired from decedent for
less than such fair consideration, *there shall be excepted
from the value of the property a portion equal to the amount
of the consideratlion so furnished,

{b) TUpon the death of one of the tenants of real property
held by the entirety, the right of the surviving tenant to the

immediate ownership or possession and enjoyment of such property

- 14 .
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shall be deemed a taxable transfer in the same manner as
though one-half of the whole property to which such transfer
relates belonged absolutely to the deceased tenant and had
been devised or bequeathed to the surviving tenant.

(3) Any transfer of property made by a decedent by deed,
grant, bargain, sale or gift, within three years prior to the
decedent's death without a valuable and adequate consideration
therefor, shall, unless shown to the contrary, be deemed to
have been made in contemplation of death within the meaning of
ORS 118,005 to 118.840; but no such transfer made before such
three-year period shall be treated as having been made in

contemplation of death if:

(a) No gift taxes were payanle under ORS chapter 119 on

such transfer; or

(b) All gift taxes payable under ORS chapter 119 on such
transfer were paid when due.

(4) 1In the event of death of one of the tenants of
property held by the entirety, after sale thereof upon an
executory or instalment contract, the transfer of the dece-
dent's interest in the unpaicd balance owing upon such contract
at the time of death shall be deemed a taxable transfer in the
same manner as under paragraph {b) of subsection (2) of this
section.

(5) When, after August 3, 1955, property passes or vests
subject to a general power of appointment, for the purposes of
the taxes imposed by ORS 118,005 to 118,840 by reason of the

death of the donor, the donee is deemed to have acqguired the

- 15 -
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full taxable inferest from the donor., For the purposes of

the taxes imposed by CORS 118,005 to 118,840 by reason of the
death of the donee of such a general power, an appointee is
deemed to have acquired from the donee the full taxable interest
of such of the property whiczh passes or vests only by reason of
the exercise of the power by the donee, A general power of
appointment is one where the donee has substantial beneficial
enjoyment of the property, including one which the donee may
exercise in favor of himself, his estate, his creditors or the
creditors of the estate, during lifetime or at death, and in-
cluding one under which the donee may convey or transfer owner-

ship of the property to whomever he may choose,

Section 20. ORS 93,170, 105,065, 111,050, 113,010, b
113,020, 113,030, 113.040, 113,080, 113,110, 113,120, 113.130,
113.140, 113.150, 113.160, 113.21C, 113,220, 113.230, 113,240,
113.250, 113.260, 113.270, 113,280, 123,250, 113,410, 113.420,
113.430, 113.440, 113.45C, 113,51lC, 113,520, 113.530, 113.540,
113,610, 113.620, 113,630, 113.640, 113,650, 113.66G, 113.670,

113,680 and 113.6G0 are repealied,

- 16 -
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To the Members of the Advisory Committee on
Probate Law Revision:

At your meeting on May 16, 1964, you requested that your
staff supply each of you with a copy of the Alaska statufory
provision which affords some protection to a wife or husband
against inter vivos conveyance of the homestead by act of the
other spouse only, by means of a requiremént that both
spouses Jjoin in the conveyance; a copy of a preliminary‘draft
of proposed 1egislation relating fo family rights in dece~
dents' estates prepared in the course of the current Wisconsin
study on probate law, and a copy of any other materials relat-
ing to dower and curtesy and other family rights in decedents'
estates readily available to your staff, This repoft'is an
effort by your staff to comply with your request.

This report consists of the followlng materials:

Page
I, ALASKA STATUTES 1
II. WISCONSIN PRELIMINARY DRAFT '8
III. MISSOURI STATUTES 26
IV. MODEL PROBATE CODE 39

In selecting relevant provisions of the Missourl stat-
utes and the Model Probate Code as "other materials" relating
to dower and curtesy and other family rights in decedents!
estates, your staff does not intend to represent that these
provisions constitute ideal approaches to the handling of the
subject or that they are representative of approaches which
have been adopted by the several states, It appears that many

different approaches are embodied in the statutes of the



several states, as well as many variations of similar ap-
proaches, In addition, a considerable body of literature on
the subject has been published in recent years, The selec-
tion of the Missouri statutes and the Model Probate Code
might well be ascribed to the circumstance that they were
readlly available to your staff. More valid reasons may be
that the Missourl statutes are part of a relatively recent
(1955 and 1957 ) probate law revision in another state, which
attempt to adapt some of the ideas presented by the Model
Probate Code, and that the Model Probate Code, although pub-
lished in 1946, contains some relatively new ideas on the
subject,

Since the most recent revision of probate law in another
state was enacted by the Iowa legislature in 1963, you may be
interested in the provisions of the 1963 Iowa Probate Code on
the subjJect. Each of you received a copy of this Code at
your meeting on April 18, 1964, The Iowa election agailnst
will provisions are embodied in sections 236 to 258 of that
Code, while section 332 gives the surviving spouse exempt per-
sonal property and sections 374 to 377 and 433 provide an al-
lowance for the surviving spouse and minor children.

Your staff hopes that the materials contained in this re-
port will prove useful in your consideration of the matter of

dower and curtesy and other family rights in decedents' estates.

Robert W, Lundy
Chief Deputy Legislative Counsel

Salem, Cregon
June 1964



I. ALASKA STATUTES

At present the Alaska statutes do not appear to provide
for either dower or curtesy. According to a recent study
(Alaska Legislative Council, Study on the Proposed Alaska
Probate Code (1961)), statutes adopted in 1913 provided for
both dower and curtesy, but in 1923 the wife was empowered to
convey or sell any real property held by her without her hus-
band joining 1n the conveyance, in which event such property
was not subject to any curtesy right in the husband, and in
1935 the estate by curtesy was completely abolished, Statu-
tory provisions for dower continued until 1963 (Alaska Stat.
§§ 13.35,010-210 (1962)). The primary dower provision read
as follows: :

"The widow of a deceased person is entitled to
dower, or the use during her natural life of one-third
part in value of all the lands whereof her husband died
seized of an estate of inheritance.” (Alaska Stat.

§ 13.35.010 (1962))

It may be of interest to note that the pre-1963 Alaska
statutes on dower included a provision on the right of the
widow to remain in the dwelling house of her husband and to
sustenance (Alaska Stat, § 13.35.150 (1962)) identical to the
provision by ORS 113.070 for Oregon.

The Alaska dower statutes (Alaska Stat. §§ 13.35.010-210
(19622) were repealed by an Act of the 1963 Alaska legisla-
ture (Alaska Laws 1963, ch, 38), effective July 1, 1963,
which -included a new statutory provision on election against
will reading as follows:

"(a) If a testator or testatrix leaving a surviv-
ing wife or husband bequeaths or devises away from the
surviving wife or husband more than two-thirds of his or
her net estafe, the surviving wife or husband, in his or
her option and notwlthstanding the will, may take and re-
celve one-third of the net estate of the ftestator or
testatrix., The right to receive one-third of the net es-
tate may be waived in writing in a premarital or submari-

tal agreement,



Alaska Statutes {cont'd,)

"(b) The surviving wife or husband must exercise
the optiqn by filing in the court in which the will is
admitted to probate, within three months thereafter, his
or her election, in writing, to take and recelve one-
third of the net estate unless election has been walved
by a premarital or submarital agreement. Upon the fil-
ing of fhe election within that time, the will is inop-
erative as to that one-third of the net estate, The
failure to make and flle the -election within the three-
month period is.conclusive evidence of consent to the
provisions of the will by the surviving wife or husband,

"(e¢) 1If the surviving spouse 1s incompetent, the
guardian of the spouse or, if there is no guardian, the
court shall make the election for the spouse, which is
considered more advantageous to the spouse and the elec-
tion is considered as effectual as if made by a compe-
tent spouse,

"(d) The election set out in this section may be
made and filed within three months from the admission to
probate of any will admitted to probate before the effec-
tlve date of this section. Failure to make and file the
election within the period of three months is conclusive
evidence of consent to the provisions of the will by the
surviving wife or husband.," (Alaska Stat, § 13.05,105
(Supp. 1963))

Prior to 1963 and at present, an Alaska statutory provi-
sion afforded and affords some protection to a wife or hus-
band against inter vives conveyance of the homestead by act
of the other spouse only, by means of a requirement that both

spouses join in the conveyance. This provision reads as fol-
lows:



Alaska Statutes (cont'id,)

"(a) A conveyance of land, or of an estate or in-
terest in land; may be made by deed, signed and sealed
by the person from whom the estate or interest is inten-
ded to pass, who 1s of lawful age, or by his lawful
agent or attorney, and acknowledged or proved, and re-
corded as directed in this chapter, without any other-
act or-ceremony whatever, |

f(b) In a deed or conveyance of the family home or
homestead by a married man or a married woman, the hus-
band and wife shall join in the deed or conveyance,

"{c¢c) The requirement that a spouse of a married
person join in a deed or conveyance of the'family home
or homestead does not create a proprietary right, title
or interest in the spouse not otherwise vested in the
spouse,

"(d) Failure of the spouse to join in the deed or
conveyance does not affect the validity of the deed or
conveyance, unless the spouse appears on the title, The
deed or conveyance is sufficient in law to convey the
legal title to the premises described in 1t from the
grantor to the grantee when the deed or conveyance is
otherwise sufficient, and (1) no suit is filed in a court
of record in the judicial district in which the land is
located within one yeaf from the date'of recording of
the deed or éonveyance by ﬁhe spouse who failed to join
in the deed or conveyance to have the deed or conveyance
set aside, altereds-changed, or reformed, or (2) the

spouse whose interest in the property is affected does
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not file, within one year in the office of the recorder
for the recording district where the property is situ-
ated, a notice of his interest in the property." (Alaska
Stat, § 34.15.010 (1962))

In & declision involving the homestead conveyance provi-
sion of the statute set forth above, the United States Dis-
trict Court in Alaska indicated that the homestead interest
embodied in the provision did not constitute a restriction on
alienation and that only as it regarded a right of occupancy
would 1t be treated as such; that the provision constituted a
right to occupy the homestead during marriage regardless of
title in a third party, but gave no right, title or interest
by reason of occupancy; and that the right to occupy did not
survive divorce, Spracher v, Spracher, 17 Alaska 698 (1958).

The nature of a "homestead" in Alaska is described in the
statutory provision relating fto exemption of the homestead
from judicial sale., The pertinency, if any, of this descrip-
tion to the "family home or homestead" referred to in the
homestead conveyance provision of the statute set forth above
is not clear. The homestead exemption provision reads as
follows:

"The homestead of any family is, or the proceeds of
the homestead are exempt from Jjudicial sale for the sat-
isfaction of any liability contracted or judgment on
debt except as provided in this section. The homestead
consists of the actual abode of and owned by the family
or some member of the family, It shall not exceed $8,000
in value, and not exceed 160 acres in extent if located
outside a town or city laid off into blocks or lots, or
not exceed one-fourth of one acre if located in a town
or c¢ity. This section does not apply to decrees for the
foreclosure of a mortgage or deed of trust properly exe-
cuted, If the owners of a homestead are married, it
shall be execufed by husband and wife. When an officer

levies upon a homestead, the owner or the wife, husband,

agent, or attorney of the owner may notify the officer

4
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that he claims the premlses as his homestead, describing

1t by metes and bounds, lot or block, or legal subdivi-

sion, The officer shall notify the creditor of this
claim, and, if the homestead exceeds the maximum 1n this
section and he deems it of greater value than $8,000,
then he may apply to the court for the appointment of
three disinterested persons to appraise the homestead,
commencing with the 20 acres of the lot upon which the
dwelling 1s located, appraising each lot or 20 acres
separately; and, 1f the homestead exceeds $8,000, then
the officer shall proceed to sell all in excess of $8,000
by lots or smallest legal subdivisions, offering them in
the order directed by the judgment debtor if he chooses
to direct; otherwise, he shall sell them so as to leave
the homestead as compact as possible, The homestead is
exempt from sale or legal process after the death 6f the
person entitled to the homestead for the collection of

a debt for which it could not have been sold during his

lifetime,." (Alaska Stat. § 09.35.000 (1962))

The Alaska statutory provisions similar to ORS 116,005
(possession of homestead, wearling apparel and furniture be-
fore inventory; provision for support) 116,010 (setting apart
property exempt from execution) and 116,015 (further order
for support), respectively, read as follows:

"Until administration of the estate has been granted
and the inventory filed the widow and minor children of
the deceased are entitled to remain in possession of the
homestead, all the wearing apparel of the family, and

household furniture of the deceased, and also to have a

reasonable provision allowed for their support during

5
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the period, to be allowed by the judge.” (Alaska Stat.
§ 13.30,120 (1962))

"(a) After.the filing of the inventory, if the de-
ceased dled leaving a wilidow or minor children, the judge,
upon such notice as may be fixed by him, upon being sat-
isfied that the funeral expenses, expenses of last ill-
ness and of administration have %een paid or provided
for, and upon petition for that purpose, shall award and
set off to the surviving widow or minor children property
of the estate not exceeding the value of $8,000, exclu-
sive of any mortgage or mechanic's, laborer's or other
lien upon the property so set off, which property so set
off shall include the home and household goods, if any,
and all property of the deceased exempt from execution.
The award shall be by an order or judgment of the judge
and vest the absolute title, and there shall be no fur-
ther administration upon the portion of the estate so
set off and awarded, but the remainder of the estate, if
any, shall be settled as other estates. The property
thus set apart, if there is a widow, shall be decreed by
the judgment, her property to be used and expended by
her for the maintenance of herself and the minor chil-
dren of the deceased, if any, or if there is no widow it
shall be decreed the properfty of the minor child, or if
there are more than one, of the minor children in such
proportions as the judge considers proper, taking into
conslideration their age and the expense of maintenance,

to be used and expended 1in the nurture, maintenance and
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support of the child or éhildren, until they become of
legal age, by the guardian thereof; as the law may
direct. The judgment, decree and award shall specifi-
cally describe the property set apart and is final, ex-
cept in case of appeal or for fraud,

“{b) In probate proceedings commenced before -
April 30, 1961, the award allowed in (a) of this section
is $4,000." (Alaska Stat. § 13.30.130 (1962))

"In addition to the award provided for in § 130 of
this chapter, the Judge may make further reasonable al-
lowance out of the estate as may be necessary for the
maintenance of the widow and minor children, according
to their eircumstances and condition in 1life, during the
progress of the settlement of the estate, as he consid-
ers proper, and the allowance shall be pald by the exec-
utor or administrator in preference to all other charges
except funeral charges, expenses of last illness, and
expenses of administration," (Alaska Stat. § 13.30.140
(1962))



II, WISCONSIN PRELIMINARY DRAFT

[Note: As pointed out in Staff Report No, 1 ("Probate
Law Revision in Oregon -- An Initial Staff Report to the
Advisory Committee on Probate Law Revision," dated April
1964}, a Probate Study Committee of the Wisconsin Bar Asso-
clation commenced work on a revision of that state's probate
law in January 1963, Among other matters, the Wisconsin com-
mittee has considered study memorandums and preliminary drafts
of proposed legislation on family rights in decedents' estates
(including dower and curtesy, election against will, family
allowances during administration and related matters). These
memorandums and drafts were prepared by Professor Richard W,
Effland, University of Wisconsin Law School, who is serving
as Research Reporter to the Wisconsin committee, Except for
some change in form and style, the following is a copy of a
preliminary draft of proposed legislation relating to family
rights in decedents' estates, with explanation and comment by
the draftsman, prepared for the Wisconsin committee by Profes-
sor Effland and dated February 10, 1964, ]

CHAPTER ON RIGHTS OF FAMILY IN DECEDENT'S ESTATE
Sec., 1, Definitions (partially drafted)
Sec, 2, Dower and curtesy replaced by elective share,
Sec., 3, Right to elective share,

Sec, 4, How elective share barred.

Sec, 5. Denial of election or reduction of share when
decedent and surviving spouse are living apart.

Sec, 6. Action to recover eleective share in nonprobate
property transferred in fraud of surviving
spouse,

Sec, 7. Partial intestacy; right of surviving spouse to
share in intestate property.

Sec, 8, Procedure for electing {to be drafted),

See, 9., Power of sale in will not affected by elective
right.

Sec, 10, What property assigned out of probate estate as
elective share,

Sec, 11, Allowances to family during administration of
the estate.



Wisconsin Preliminary Draft (cont'd.)

Sec. 12, Selection of exempt personal property by sur-
viving spouse. _

Seec, 13, Special_éllowance for support and education of
minor children,

Sec, 14} Exemption of property to be assigned to surviv-
ing spouse,

General Memo on Rights of Family in Decedent's Estate:

This chapter is the result of our prior frustration in
trying to work out a satisfactory solution to several related
problems: = (1) protection of the surviving spouse against in-
adequate and unfair testamentary provisions, in lieu of dower
or curtesy rights, (2) allowances to the surviving spouse and
family, and (3) a modern exemption from creditors in place of
the present homestead statute. After carefully exploring a.
much more flexible approach of the kind suggested by text and
Law Review writers, we have abandoned such an appreoach because
it 1s (a) too drastic a departure from cur well established
institutions to have much chance of legislative enactment,
(b) too complex to be acéeptable to the Bar and the public
without an extensive educational campaign, and (c¢) subject to
posslible wide variation in administration by the various
county judges, despite the verbal standards set, The present
chapter is designed to moderate the changes and narrow the
scope of judicial discretion, * * * '

The principal features of the new draft are:

(1)} It abolishes inchoate dower, dower and curtesy and
substitutes a fixed elective share for the surviving spouse,

(2) The surviving husband is given the same rights in
his wife's estate as she has in his,

(3) The power to elect is cut down in two kinds of situ-
ations: the spouse cannot elect if the decedent makes ade-
quate provision under the wlll or by nonprobate assets (1ire
insurance, jolnt tenancy, living trust, etec,) for the survive
ing spouse; and the court has discretion to reduce or cut out
the elective share where the husband and wife have separated,

(4) The surviving spouse is entitled to a share in non-
probate assets only under very restricted conditilons, with the
burden of proving that the transfers were made for the purpose
of defeating the spouse's rights, This reverses our original
proposals which would have automatlcally given the spouse a
share in certain kinds of transfers which are really testamen-
tary in essence {life insurance, Jjoint tenancy, etc,).

(5) The allowances have been liberalized but with some
attempt to limit them when creditors will be unduly preju-
dlced, at least to the extent of requiring the court to bal-
ance the needs of the famlly against the rights of creditors.

S
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(6) A $10,000 exemption from creditors, regardless of
the kind of property, has been substituted for the cumbersome
and fixed homestead exemption., Again the court has discre-
tion to consider the fairness of the need for such an exemp-
tion in order to protect the family, where other assets pass
to the family free of creditors and outside of probate (again
the 1ife insurance, joint tenancy, ete, ),

This package represents a compromise (as indeed must any
solution in thils fleld where there are so many conflicting
interests -- the decedent's wishes, the rights of creditors,
and the interest of the family), It introduces some flexibil-
ity, primarily to take account of the growing problem of in-
terrelation of probate and nonprobate assets; yet retains
fixed standards (a flat one-third elective share, maximum dol-
lar limits on allowances and exemptions).

~ You may find instructive the bill which the Temporary
Commission on the Law of Estates has just introduced in the
New York Legislature., It 1s not unlike the proposal which we
considered earlier and discarded. It treats certain kinds of
nonprobate transfers as "testamentary provisions . . . inso-
far as the surviving spouse is concerned": gifts causa mortis,
Totten trusts, half of joint bank accounts, all joint tenan-
cies, and living trusts over which decedent retained the power
to revoke or a power to invade principal. This feature auto-
matically glves the spouse a share in such nonprobate assets
if election is made against the will and at the same time con-
siders such assets in determining whether the spouse is enti-
tled to elect. Several other features of the proposed N.Y,
law are worth considering. The surviving spouse gets one-
third if there are ilssue, but one-half where there 1s no sur-
viving descendant, as elective share. If the surviving spouse
is given the income under a trust of more than the elective
share, he or she can withdraw $10,000 but the balance of the
wlll stands and there is no election., In every other case the
elective share is reduced by the value of any testamentary
provision in favor of the spouse; in other words, the surviv-
Ing spouse can only elect the difference between the testamen-
tary provisions and the elective share. The bill also provides
for a walver or release during lifetime of the decedent; our
present draft allows the elective right to be bvarred by a con-
tract, although our prior drafts permitted a simple release,

This chapter cannot be understood except in the total
probate situation. Allowances and exemptions affect both cre-
ditors and the normal testate or intestate plan, In the case
of the intestate estate, the allowances affect intestate dis-
tribution: (a) by increasing the share of the surviving
spouse (sec. 12) and (b) by increasing the share of the minor
children over children who have reached majority and to some
extent placing minor children ahead of the surviving spouse
(see, 13) since such an allowance comes ahead of the normal
plan for distribution. In the case of an estate disposed of
by will, the allowances alter the testator's plan, since the
allowances come out of the residue; and if the surviving

10
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spouse elects against the will, the elective share (sec. 3)
1s actually supplemented by allowances under secs, 11 and 12.
Where the estate is insolvent, or almost so, assignment of
property to the surviving spouse ahead of creditors (sec, 14)
displaces both the will and the elective share and may thus
give the spouse a greater share in that limited situation;
but in most intestate situations, slnce the spouse would re-
ceive the first $25,000 anyway, this section does not alter
the intestate distribution (although it would in the less
common case where there are issue by a prior marriage -- but
remember that 1f any of those issue is a minor, he can be
protected under sec., 13 which has priority over this section),
Actually there is nothing new or startling about these prin-
ciples, whlch are inherent in our present sec, 313,15 and the
homestead laws.

My prediction 1s that the present proposal willl reduce
both the actual number and the threat of elections against
wllls, Most elections today are in order to take a share
outright although the will amply provides for the widow by a
trust, or to take a share of the probate estate where the
widow has been amply provided for by insurance, joint tenanc
or a living trust.  Such cases are eliminated under sec, 4(2
of the proposed chapter. My guess is that this will elimin-
ate 95% of the election cases so far as the widow is concerned.
However, it is not so clear what impact will result from con-
ferring an election right on the widower, a right he does not
have at present, We can only speculate on the incidence of
this right: (1) wives outlive theilr husbands in the majority
of cases; (2) husbands have less need and are perhaps less in-
clined to assert rights where the wife has disposed of her in-
dependent estate (perhaps due to that intangible "male pride");
(3) there may be tax reasons for the husband to elect in a
few situations (to get the immediate benefit of the marital
deduction even though the husband's estate i1s thereby in-
creased), but in most cases of moderate and large estates the
husband will be deterred by the tax structure from electing;
(4) this leaves a few situations where the husband has 1ittle
separate property and will elect because he needs to. I think
we must rely on the contract as a means of barring election in
the remarriage situation, and the Bar should be encouraged to
educate the public on the need for contracts in such cases,

Sec, 1. Definitions, (1) "Probate estate” means all

property passing under the will and under the law of intestate
succession,

(2) "Net probate estate" means the probate estate after
deducting allowances, expenses of administration, and debts

and claims but before payment of taxes,

11
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(3) "Property in joint names" means all property held or
owned under any form of ownership with right of survivorship,
including conventional joint tenancy, cotenancy with remainder
to the survivor, stocks, bonds or bank accounts in the name of
two or more persons payable to the survivor, United States
government bonds either in co-ownership form or payable on
death to a designated person, shares in credif unions or build-
ing and loan associations payable on death to a designated per-
son or in Joint form, etec.

[Balance to be drafted.]

Sec. 2., Dower and curtesy replaced by elective share,

Dower, including inchoate dower, and curtesy are abolished,
In lieu thereof the surviving spouse has the right to elect a

share as provided in this chapter,

Seec, 3, Right to elective share, If decedent dies tes-

tate, the surviving spouse has a right to elect to take the
share provided in this section rather than any provislon made
for such spouse by decedent's will, An election to take under
this section forfeits all right to take under the will and un-
der the law of intestate succession. The elective share con-
sists of property equal to one-third of the net probate estate,
The right to elect may be barred under sec., 4 or may be denied

or the share reduced under sec. 5.

Note to Committee on Sec, 3:
Assuming we agree on the general shape of this chapter,

one problem to be decided is whether the surviving spouse for-
felts any power of appointment created by the will, if the

12
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spouse elects against the will, The present law is that the
spouse retains such powers unless the will provides otherwise
(a fairly common practice). Certainly the spouse should for-
feit any general power of appointment, which is tantamount to
ownership, Special powers (as to appoint among issue) are
analogous to trusts, yet often have beneficial aspects. I
merely want to point out a problem which eventually must be
covered by this section, or perhaps by a new section dealing
with impact of election on the estate,

Sec, 4, How elective share barred. (1) By written

agreement, The surviving spouse may be barred by the terms
of a written agreement signed by the surviving spouse whereby -
he or she has agreed to give up all rights in the decedent's
estate, or to accept the terms of the decedent's will, or to
accept any other provision outside the will in lieu of rights
in the estate. Such an agreement may be entered into before
or after marriage.

(2) By adequate provision for the surviving spouse,

The surviving spouse 1s barred from electing to take under
this chapfer if adequate provision has been made for such
spouse by the decedent. Any of the following provisions are
deemed adequate:

(a) If the surviving spouse has received from decedent
property adequate for his or her support and comfort, includ-
ing property passing under the will or by intestate succes-
sion, transfers during lifetime (outright or in trust), prop-
erty in the joint names of both spouses to the extent to
which decedent furnished the consideration, and the proceeds
of life Insurance for which decedent paid the premiums.

(b) If the surviving spouse receives at least one-half

of the total of all property passing under will or by intestate
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succession, the proceeds of life insurance for which decedent
pald the premiums, all gratuitous transfers within two years
of death, and property in the joint names of the decedent and
one or more persons to the extent to which decedent furnished
the consideration, For this purpose, the surviving spouse is
deemed to "receive" any property as to which he or she is
given the income and there is a power, either in the spouse or
in a trustee, to invade or consume the corpus or principal of
the property for the support and comfort of the spouse, or a

general power of appointment.

Sec, 5. Denial of election or reduction of share when

decedent and surviving spouse are living apart. In any case

where the decedent and the surviving spouse were living apart
at the time of the decedent'!s death, whether or not there has
been a judgment for legal separation, the court in its discre-
tion may deny any right to elect against the will, may reduce
the share of the spouse to such amount as the court deems
reasonable and proper, or may grant the full elective share in
accordance with the circumstances of the particular case. The
court shall consider the following factors in deciding what
elective share, if any, should be granted: Length and cause
of separation, length of the marriage, whether the marriage
was a first or second marriage for either or both of the par-
ties, the contribution of the surviving spouse to the dece-
dent's property either in the form of services or transfers of

property, and any other relevant circumstances,

14



Wisconsin Preliminary Draft (cont'd,)

Sec, 6. Action to recover elective share in nonprobate

property transferred in fraud of surviving spouse, (1) If
the sufviving spouse elects to take the share provided under
sec, 3, such spouse may also maintain an action to recover

a one-third share of any of the following items if the court
finds that the decedent transferred the property or furnished
the consideration for such property primarily for the purpose
of defeating the rights of the surviving spouse under this
chapter:

(a) Property acquired by gift from decedent, or trace-
abie to such a gift, if the gift was made withln two years of
decedent'!s death in contemplation of death;

(b) Proceeds of life insurance under policies owned by -
decedent at the time of his death and payable either to a
named beneficlary or a trustee; | |

(e) Property acquired as a result of the death of de-
cedent by survivorship or beneficiary designation to the ex-
tent that the decedent furnished the consideration for such
property;

(d) Property transferred by decedent during lifetime in

trust over which decedent had at the time of his death a power,
exercisable alone or in conjunctlon with any other person, to
alter, amend or revoke,
The spouse must bring suit directly against the holder of the
property or insurance proceeds to recover under this section.
Untll served with notice of such suit, an insurer, trustee or
other person has no liability to the surviving spouse and

nothing in this sectlon affects the power or duty of such a
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third party to make payment, or to transfer good title to
property, in accordance with normal rules of law,
(2) Such action must be commenced within one year of

decedentts death,

Note to Committee on Sec., 6:

Obviously this section is one on which there may be
doubts and questions. Is such a provision necessary at all®?
If we had sufficient funds, we ought to do some studies to
determine how frequently, if ever, the surviving spouse 1is un-
fairly cut off, Remember that many of the present elections
would be barred under the new proposed provisions: {1) the
wldow can no longer elect merely to get her share outright,
since she would be barred under sec, 4(2) (b) in almost all
instances I can think of; (2) where the widow is deliberately
cut off, 1t is usually because of a marital fight; in some of
these cases the husband 1s Jjustified and the widow would prob-
ably be barred under sec, 5 from any election., Further, sec. 5
of the Wills chapter takes care of the outmoded will executed
prior to marriage with no provision for the surviving spouse,
This leaves only the extreme case: the person who deliberately
transfers the bulk of his estate during life out of cussedness,
but who cannot be found to lack capacity., I think we have to
leave the back door open for such a case by a section like this.
We can hedge this rlght substantially if you wish by setting
forth a heavy burden of proof and by requiring the surviving
spouse to get permission from the probate court before bringing
separate actions to recover such nonprobate assets, It is
significant that New York may be moving toward a far more
drastic approach, treating will substitutes such as joint ten-
ancy and revocable trusts as "testamentary" for purposes of
the widow's election,

Some worry has been expressed that this kind of provision
may drive trust business out of the state, I think this is
unrealistic, If I am correct, a suit like this would 1ie un-
der our present law and there has been no great exodus of trust
business, Second, there is no reason to adopt a law permitting
particular conduct which we condemn, merely because business
may go elsewhere (gambling is an example)., Third, if this is
a real problem, I believe we can draft a constitutional state
ute, which other states might have to recognize under full
faith and credit, to reach trusts set up by Wisconsin residents
in other states to avold Wisconsin laws,

There remain numerous procedural problems., Must the sur-
viving spouse bring separate actions for each nonprobate asset
and in what court? Can the probate court be given jurisdie-
~ tion or at least some control over such actions? Would there
be any advantage to having the personal representative bring
the action rather than the surviving spouse?
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As presently drafted thls chapter contains an obvious
loophole for the person who wishes to defraud the surviving
gpouse, He or she can make nonprobate transfers and die
intestate as to the small remaining balance; since nothing
in this chapter provides for election agalnst the lntestacy
laws, there would have to be a speclal provision for this
kind of case, If we can agree on the basic theory of this
section, I shall of course "button-up" this loophole,

Sec, 7. Partial intestacy; right of surviving spouse

to share in intestate property., (1) In case of partial in-

testacy, an election to take under the will does not affect
the right of the surviving spouse to take property not dis-
posed of by the wlll, under the law of intestate succeésion
as provided in sec¢., [2 of the Intestate Successlon chapter],
unless decedent's will clearly provlides otherwise,

(2) An election to take under sec. 3 glves the surviv-
ing spouse only the share provided by that section, and such

spouse has no additlonal rights in intestate property.

Note to Committee on Sec, T:

Subsection (1) is a reversal of the Wisconsin rule of
Chapman v, Chapman, 128 Wis, 413, 107 N,W, 668 (1906) but
accords with Model Probate Code § 40, Most cases of partial
intestacy are caused by oversight on the part of the will
draftsman, such as inadvertent faillure to dispose of all
fractional shares of the residue (Will of Uihlein, 264 Wis,
362, 59 N, W, 2d 641 (1952)) or lapse, Usually a gift under
the will to the surviving spouse does not manifest an intent
to cut out the spouse from any intestate share, The Chapman
decision was based on the language of present 233.13 and not
on any policy reasoning, Most states follow the rule as
proposed in sub., (1). The only doubt I have is whether the
spouse 1n such a case should take the first $25,000 of the
intestate property in such a case, or only a fractional share,
if there are issue, As presently drafted, sec, 2(2) of the
Intestate Succession chapter would reduce the first $25,000
of intestate property by the amount of the gifts to the spouse
under the will,

Subsection (2) retains the present rule of Will of
Uihleln, cited above. The spouse has by electing against the
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will already received a share in the intestate property, since
sec. 3 glves the spouse a one-third share of the entire pro-
bate estate (defined to include intestate property); hence any
intestate property should be used to make up the share of
those affected by the election, See also sec, 10,

Sec. 8. Procedure for electing,

[To be drafted,]

Note to Committee on Sec., 8:

This section will displace present 233.14. I have no
firm convictions about procedure, with one exception discussed
hereafter, although any procedure ought to be simple and clear,
I think the right to elect should be personal to the surviving
spouse (but exercisable by a guardian if the spouse is incom-
petent). Death of the spouse ought to end the right to elect,
since the provlsions for election are intended to provide for
continuing support of the spouse, While such a proposal may
result in some loss of tax benefits under the marital deduc-
tion, I see no reason why we should shape our general law to
confer a tax benefit on a fraction of the estates, a principle
we have previously agreed upon,

Do we put the burden on the surviving spouse of initia-
ting an election? Or should the court require an affirmative
election for or against the will? As you know, our present
statute adopts the first approach; the widow is deemed to take
under the wlll unless she files an election against the will
within one year, or in certain cases an extended period. Fur-
ther, the personal representative has no duty to inform the
wildow that she has a right to elect. Ludington v. Patton, 111
Wis, 208, 86 N.W. 571 (1901). Some county courts have adopted
the practice of notifying her of such a right, and this prac-
tice might be codified in the statute. In some cther states
the surviving spouse must fille an electlon cne way or the
other before he or she 1s deemed to have elected. Our present
rule has the advantage of encouraging distribution in accord-
ance with the will, and there has not been any great dissat-
1sfaction with the rule so far as I know. There may be some
cases where the widow loses her rights by default because of
ignorance, The rule requiring an affirmative election creates
problems for the rare case where a widow or widower is missing,
although possibly this could be settled under sec, 5 on the
grounds that the surviving spouse has abandoned the decedent
and should be barred completely.

In our preliminary drafts of a flexible statute to pro-
tect the surviving spouse against unfailr death transfers
(7/18/63 and 8/2/63) subsection (5) set a six months periocd
for filing of a petition. This reflected the sentiment that a
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shorter period than the present one year would facllitate
settlement of estates, but the problems were also more com-
plicated under the earlier proposals than under the present
draft where the spouse gets a fractional share,

Sec., 9, Power of sale in will not affected by elective

right., Whenever an executor or trustee is glven a power of
sale by a will, the right of the surviving spouse to elect
against the will does not prevent the exercise of the power
as to any property in the estate, Title to property sold un-
der such a power or under order of the court shall be free

and clear of any elective share,

Sec, 10, What property assigned out of probate estate

as elective share, The elective share is to be assigned by

the court 1n cash or property or both 1n such manner as will
least disrupt the testator's plan for disposition of his es-
tate, subject to fthe following guiding rules:

(2) Intestate property shall be assigned first;

(b) Upon request of the surviving spouse, the home may
be assigned as part of the share;

(e) ?roperty given to the spouse outright by the terms
of the will shall be assigned next if needed to make up the
share;

(d) Unless the will directs otherwise, each beneficiary
under the will must contribute proportionately to the share;
and

(e) Any interests given to the surviving spouse under

the terms of the will, which are forfeited by electlon to
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take against the will and not assigned under {c¢), are to be
marshalled by the court for the benefit of beneficiaries

forced to contribute to the elective share.

Sec., 11. Allowances to family during administration or

the estate., The court may by order provide an allowance to

the surviving spouse for the support of such spouse and any
minor children, or to the minor chlldren alone if there be no
surviving spouse, in an amount adequate for support during the
administration of the estate, In making or denying such or-
der the court shall take into consideration all assets and
income available for the support of the spouse and children
outside of the probate estate. The allowance hereunder shall
have prlority over debts, funeral expenses, expenses of last
illness and administration expenses; but if the estate is in-
solvent, the allowance may not be granted for more than one

year after date of death,

Sec, 12, Selection of exempt personal property by sur-

viving spouse. The following items of personal property shall

be turned over to the surviving spouse upon filing of a spe-
clal inventory of such items: decedent's wearing apparel,
Jewelry, household furniture, furnishings and palntings, all
not to exceed a total of $3,000 in value; and other personal
property selected by the spouse not to exceed $2,000 in value.
This section does not apply to any items which decedent has

specifically bequeathed to other persons, but otherwise applies
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whether the estate is testate or intestate. These items are
not subject to further administration nor to payment of debts

or expenses,

Sec, 13, Speclal allowance for support and education of

minor children, (1) If decedent is survived by a minor

child or chlldren, the court may in its disecretion order an
allowance for the support and education of each such minor
child until he reaches a specified age, not to exceed 21, This
allowance 1s made in recognition of the continuing obligation
of a decedent to provide out of his estate for the support and
education of his minor children and may be made whether the
estate is testate or intestate; but no allowance may be made
if the decedent has amply provided for such child by the terms
of his will and if the estate 1s sufficient to carry out such
terms after payment of all debts and expenses, or if such sup-
port and education have been provided for by any other means,
or if the surviving spouse is legally responsible for such
support and education and has ample means to provide such
support and education in addition to his or her own support,
The amount set by the court for such an allowance shall not
exceed $10,000 for each minor child., In its discretion %he
court may, in addition to or as part of such allowance, in any
case where the decedent is not survived by a spouse allot di-
rectly to the minor chilld or children the household furniture
and furnishings.,

(2) The court may set aslde property to provide such

allowance and may appoint a trustee to adminlster the property,
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subject to the continuing jurisdiction of the court, If at
any time the property held by such trustee is no longer re-
gquired for the suppert and education of the minor child, or
when the child dies or reaches 21, any remaining property is
to be distributed by the trustee as directed by the court,
(3) A1l allowances under this section and the allotment
of household furniture and furnishings under sub, (1) take
priority over claims of creditors except expenses of adminis-
tration, reasonable funeral expenses and necessary expenses
of last illness; but the court must take into account the ef-
fect of an order under this section on claims of creditors
and balance the needs of the minor child against the nature

of the credltors' claims in setting the amount allowed here-

under,

Note to Committee on Sec, 13:

This section retains the basic principle of 313,15(3)
that the decedent has an obligation for support and education
of his minor children that extends after death. Normally
this accords with the decedent's intent, of course. While it
may seemingly result in a greater share going to minor chil-
dren than adult children, it should be remembered that the de-
cedent has already discharged his obligation to the adult
children, and the allowance under this section merely equal-
izes the shares in the same manner as the law of advancements
does with regard to inter vivos gifts of property. The pro-
posed draft would impose a limit on the allowance for any one
child ($10,000) and also provide machinery for recovery of
any part of the allowance not actually needed for support and
education, Those features are lacking in the present statute,

Should this section include an allowance for adult chil-
dren who are in fact dependent on the decedent? This would be
particularly important in the intestate situation. Normally
the decedent who has executed a will or other estate planning
documents has provided specially for an incompetent or inca-
pacitated adult child, but the intestate law has no such pro-
vision,

22



Wisconsin Preliminary Draft (cont?'d.)

Sec, 14 (Alternative 1), Exemption of property to be

asslgned to surviving spouse, After the allowances under
sections 11-13 have been made and the amount of claims
agalnst the estate has been ascertained, the court may enter
an order asslgning to the surviving spouse, after payment of
necessary expenses of admlnistration, reasonable funeral ex-
penses and necessary expenses of last illness but prior to
payment of all other debts, an amount of property reasonably
necessary for the support of such spouse but not to exceed
$10,000, if it appears that the assets are insufficient to
pay all the debts and still leave the surviving spouse such
an amount of property. In determining the necessity of an
assignment under this section and the amount of property to
be assigned, the court must take into conslderation the avail-
ability of a home to the surviving spouse and other assets
fgf support of such spouse, including the value of property
passing to the spouse on death of the decgdent by reason of
survivorship, life insurance payable to the spouse, annuities
and pensions payable to the spouse by reason of the death of
decedent (including social security and veteran's benefits),
and any gifts made to the spouse in contemplation of death.
If the decedent's estate includes a home the court may upon
petition of the spouse include as part or all of the amount
of property assigned to the spouse hereunder elther a fee or
a life interest in the home, If the value of the interest in
the home requested by the spouse would exceed the amount set
by the court under this section, the court may nevertheless

assign such an interest to the spouse upon payment to the
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estate of the excess of the value of such interest over the

amount set by the court hereunder,

See. 14 (Alternative 2). Exemption of property to be

assigned to surviving spouse, (1) After the allowances under

sections 11-13 have been made and the amount of claims against
the estate has been ascertained, the surviving spouse may pe-
Tition the court to set aside for such spouse property not to
exceed $10,000 in value as exempt from the claims of creditors,
but after payment of necessary expenses of last illness, reason-
able funeral expenses and the expenses of administration,

(2) The court shall grant such petition if it determines
That such an assignment ahead of creditors is reasonably nec-
essary for the support of such spouse., In determining the nec-
essity and the amount of property to be assigned, the court
must take into consideration the availability of a home to the
surviving spouse and other assets available for support of
such spouse, including the value of property passing to the
spouse on death of the decedent by reason of survivorship, life
insurance payable to the spouse, annuities and pensions pay-
able to the spouse by reason of the death of decedent (inciude-
ing social security and veteran'®s benefitsj, and any gifts
made to the spouse in contemplation of death,

(3) An assignment of property hereunder shall be deemed
in lieu of any right of the surviving spouse to take under the
willl, under the intestate succession law, or under the elec=-
tive share provided by sec, 3 of this chapter, except that if

after payment of all debts, claims and expenses, sufficient
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assets remain in the hands of the personal représentative S0
that the surviving spouse would receive a greater amounf of;
property had no assignment been made hereunder, then the re-
malning property shall be distributed accordingly. .

(4) If the decédent's estate includes an intere#t in a
home, the court may upon request of the spouse include as
part of all of the property assigned to the spouse hereﬁnder
elther a fee or a life interest in the home, to the extent
of the decedent's interest therein. If the value of the in-
terest in the home requested by the spouse would exceed the
amount set by the court under this section, the court may
nevertheless assign such an interest to the spouse upon pay-
ment to the personal representati#e of the excess of the value
of such interest oﬁer the amount set by the court hereunder;
for this purpose the court may require a new appraisal or use

the value as apprdised in the estate under sec. 312,01.
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IIT, MISSOURI STATUTES

[Note: As pointed out in Staff Report No. 1 ("Probate
Law Revision in Oregon -- An Initial Staff Report to the Ad-
visory Committee on Probate Law Revision," dated April 1964),
in 1955 the Missourl legislature enacted a new probate code
for that state, which was drafted under the supervision of a
Joint leglslative committee and with the assistance of an ad-
visory committee consisting of probate judges and lawyers.
The following are selected provisions of the Missouri probate
code relating to family rights in decedents' estates, taken
from the Revlsed Statutes of Missourl as compiled in Vernon's
Annotated Missouri Statutes through 1963.]

474,110, Curtesy and dower abolished. The estates of

curtesy and dower are hereby abolished, but any such estate
now vested is not affected by this code,.

[Note: This section is patterned after section 31 of
the Model Probate Code. Curtesy was abolished in Missourl in

1921. Dower was abollshed by this section, effective Janu-
ary 1, 1956.]

474,120, Inheritance and statutory rights deemed waived,

when, The rights of inheritance or ény other statutory rights
of a surviving spouse of a decedent ﬁho dies intestate shall
be deemed to have beén waived 1if prior to, or arfter, the mar-
riage such intended spouse or spouse by a written contract

did agree to walve such rights, after full disclcsure of the
nature and extent thereof, including the nature and extent of
all property interests of the parties, and if the thing or pro-
mise given to the walving party l1s a fair consideration under

all the circumstances.

474,130, Estate conveyed determines on failure of con-

tractual bar., When any deed, conveyance, assurance, agreement

or contract in lieu of the inheritance or other statutory rights
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Missouri Statutes (cont'd.)

of a spouse, .through any default, fails to be a legal bar to
such rights and the surviving spouse demands his inheritance
and statutory rights, then the estate and interest so con-

veyed to the surviving spouse ceases and determines.

47k 140, Inheritance and statutory rights barred on

misconduct of spouse. If any married person voluntarily

leaves his spouse and goes away and continueé with an adul-
terer or abandons his Spouse without reasonable cause and
continues to live separate and apart from his spouse for one
whole year next preceding hils death, or dﬁells with ahdther
in a state of adultery continuously, or if any wife after be-
ing ravished consents ﬁo her révisher, such spouse is forever
barred from his inheritance rights, homestead dllowance, er
empt property or any statutory allowances from fhe-eéfate of
his spouse unless such spouse is voluntarily reconciled to

him and resumes cohabitation with him,

474,150, Gifts in fraud of marital rights--presumptions

on conveyances. 1. Any glft made by a person, whether dying

testate or intestate, in fraud of the marital rights of his
surviving spouse to share in his estate, shall, at the elec-
tion oflthe surviving spouse, be treated as a testamentary
disposition and may be recovered from the donee and persons
taking from him without adequate consideration and applied to
the payment of the spouse's share, as in case of his election
to take against the will,

2. Any conveyance of real estate made by a married per-

son at any time without the joinder or other written express
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assent of his spouse, made at any time, duly acknowledged, 1is
deemed to be in fraud of the marital rights of hils spouse, if
the spouse becomes a surviving spouse, unless the contrary is
shown,

3. Any conveyance of the property of the spouse of an
incompetent person 1s deemed not to be in fraud of the marital
rights of the incompetent if the probate court authorized the
guardian of the incompetent to join in or assent to the con-
veyance after finding that it 1s not made in fraud of the
marital rights., Any conveyance of the property of a minor or
incompetent made by a guardian pursuant to an order of court
1s deemed not to be in fraud of the marital rights of the
spouse of the ward,

[Note: Subsection 1 of this section is patterned after

section 33(a) of the Model Probate Code, ]

474,160, Election by surviving spouse to take against

will, effect, 1, When a married person dies testate as to

any part of his estate, a right of election is given to the
surviving spouse éolely under the limitations and conditions
herein stated.

(1) The surviving spouse, upon electlon to take against
the will, shall receive in addition to exempt property and
the allowance under section 474,260 one-half of the estate,
subject to the payment of claims, if there are no lineal de-
scendants of the testator; or, if there are 1lineal descendants
of the testator, the surviving spouse shall receive one-third
of the estate subject to the payment of claims;

(2) When a surviving spouse elects to take against the
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will he shall be deemed . to. take by descent, as a modified
share, such part of the estate as comes to him under the pro-
visions of this section, and shall take nothing under the
will,

(3) Whenever there is an effective election to take
against a wlll which provides for benefits to accrue upon the
death of the surviving spouse, the election has the same ef-
fect .as to the benefits:gs i1f the supviying spouse had prede-
ceased the testator, unless the will otherwise provides,

2. The rights of the surviving spouse under this sec-
tion are not given in lieu of the homestead allowance under
sectlon 474,290, but any homestead allowance made to the sur-
viving spouse shall be offset against the share taken under
this section, .

[Note: The first sentence and subdivision {2), subsec-

tion 1 of this section are patterned after parts of sectlon
32 of the Model Probate Code, ]

L7h,170. Notice of right to elect, The clerk of the

court, after the will of a married person is admitted to prd—
bate, shall, within one month thereafter, mail by ordinary
mail a written notice, directed to the testator's surviving
spouse at his last known residence address, informing him

that a written election must be filed by or on behalf of the
surviving spouse In order to take against the will, within ten
days after the explration of the time limited for contesting
the will of the decedent, unless the time is extended pursuant
to law. Fallure of the clerk to mail or of any surviving

spouse to receive the notice herein required does not affect
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the time for making an election as prescribed by sectlon
474,180, If the court is informed that a surviving spouse
had been adjudicated incompetent or of unsound mind but has
no guardian the notlice need not be given but the court may
appoint a guardian to make the election.

[Note: The first sentence of this section 1s similar to

section 34 of the Model Probate Code. ]

474,180, Time for making of election. The election by

a surviving spouse to take the share herein provided may be
made at any time within ten days after the expiration of the
time limited for contesting the will of decedent, except that
if, at the expiration of the period for making the election,
litigation 1s pending to test the validity or to determine the
effect or construction of the will, or to determine the exist-
ence of issue surviving the decedent, or to determine any
other matter of law or fact which would affect the amount of
the share to be received by the surviving spouse, the right
of the surviving spouse to make an election shall not be bar-
red until the expiration of ninety days after the final de-
termination of the litigation,

[Note: This section is similar to sectlon 35 of the

Model Probate Code, ]

474,190, Form of election, filing, The election to take

the share hereinbefore provided shall be in writing, signed
and acknowledged by the surviving spouse or by the guardian of
hls estate and shall be filed in the office of the c¢lerk of

the court. It may be in the following form:
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I, A, B., surviving wife {or husband)} of C, D., late of

the county of and state of do hereby

elect to take my legal share in the estate of the. said C. D.,
and do hereby renounce all provisions in the will of the said
C. D, inconsistent herewith,

: Signed,
(Acknowledgment ) (Signature)

[Note: This section is the same as section 36 of the
Model Probate Code, ]

474,200. Right of election personal to snrviving spouse,

The right of election of the surviving spouse is personal to
him, It is not transferable and cannot be exercised after
his death; but if the surviving spouse 1s incompetent or a
minor, his guardian may elect for him with the approval of the'
court or, on application of an interested person, the court
may order his guardian to eleect for him,

[Note: This section is patterned after section 37 of the
Model Probate Code, ]

474,210, Election not subject to change. An election by

or on behalf of a surviving spouse to take the share provided
in section 474,160 once made is binding and is not subject to
change except for such causes as would Justify an equitable
decree for the rescission of a deed,

[Note: This section is the same as section 38 of the -

Model Probate Code.]

47h,220, Walver of right to elect, The right of elec-

tion of a surviving spouse hereinbefore given may be waived

before or after marriage by a written contract; agreement or
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waiver signed by the party walving the right of election, af-
ter full disclosure of the nature and extent of the right, if
the thing or the promise given to the waiving party is a fair
consideration under all the circumstances, This written con-
tract, agreement or walver may be filed iIn the same manner as
hereinbefore provided for the filing of an election.
[Note: This section is the same as section 39 of the

Model Probate Code, ]

brh, 230, Effect of failure to elect to take against will,

When a surviving spouse makes no election to take against the
will, he shall receive the benefit of all provisions in his
favor in the will, if any, and shall share as heir, in accord-
ance with the provisions of sections 474,010 to 474,030, in
any estate undisposed of by the will., By taking under the |
wlll or consenting thereto, he does not thereby waive his right
to a homestead allowance, to exempt property or to an allowance
under section 474,260 unless it clearly appears from the will
that the provision therein made for him was intended to be in
lieu of such rights or any of themn,

[Note: This section is patterned after section 40 of the
Model Probate Code. ]

47h,250, Exempt property of surviving spouse or minor

children, The surviving spouse, or unmarried minor children

of a decedent are entitled absolutely to the following property
of the estate wifhout regard to its value: The family bible
and other books, all wearing apparel of the family, all house=-
hold electrical appliances, all household musical and other

amusement instruments and all household and kitchen furniture,
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appliances, utensils and implements. Such property shall be-
long to the surviving spouse, if any, otherwise to the unmmar-

ried minor children in equal shares.

47l ,260, Family allowance of spouse and minor children.

In addition to the right to homestead allowance and exempt
property the‘surviving spouse and urmarried miﬁor children of
a decedent are entitled to a reasonable allowance in money
out of the estate for their maintenance during the period of
one year after the death of the spouse, according to their
previous standard of living, taking into account the condition
of the estate of the deceased spouse, The allowance so or-
dered may be made payable in one payment or in periodlc in-
stallments, and shall be made payable to the éurviving spouse,
1f lilving, for the use of the surviving spouse and the unmar-
rled minor children, unless the court finds that it would be
Just and equitable to make a division thereof, otherwise to
the guardians or other persons having the‘care and custody of
any unmarried minor children. The court may authorize the
surviving spouse to receive any personal property of the es-
tate Iin lieu of all.or part of the money allowance authorized
by this section, and in any case where the court makes such
allowance in money, the surviving spouse shall be entitled to
select and receive any personal property of the estate, of a
value not exceeding such allowance in mongy, which shall be in
lieu of and which value shall be credited against the allow-
ance, The right of selection provided for herein is subject

to the provisions of section 473,620, RSMo. The allowance
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herein authorized is exempt from all claims,
Note: Parts of this section are patterned after sec-

tion 44 of the Model Probate Code. ]

474,270, Exempt property applied for, when. The sur-

viving spouse or other custodlan of unmarried minor children
shall apply for the property named in section 474,250 before
the same is distributed or sold, but the property so delivered
shall in no case be liable for the payment of the claims

against the estate.

474,280, Proceeds of sale of exempt property paid over,

when, If the surviving spouse or unmarried minor children do
not receive the property allowed him or them under section
474,250 and the same is sold by the executor or administrator,
the court shall order the money to be paid to the surviving
spouse or unmmarried minor children at any time before the

same is pald out for claims or distributed.

474,290, Homestead allowance--partition of real estate

selected, procedure--waiver, 1, At any time after the re-

turn of the inventory, the court,-on épplication of the sur-
viving spouse or of the guardian or person having custbdy of
the persons of the unmarried minor children of a decedent,
shall make an allowance to the surviving spouse or unmarried
minor children of an amount'not exceeding fifty per cent of the
value of the estate, excluslve of exempt property, and the al-
lowance made under sectlon 474,260, but in no case shall the
allowance exceed seven thousand five hundred dollars, Such

allowance shall be known as a homestead allowance and is in
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addition to the exempt property and the allowance to the sur-
viving spouse and unmarried minor children under -section
474,260, The homestead allowance is exempt from all claims
against the estate, The homestead allowance shall be offset
against the share to which the surviving spouse or any minor
child who recelves 1t 1s entitled as a distributee of the es-
tate, but the allowance shall not be diminished if it is
greater than the distributive share. The allowance may con-
sist, in whole or in part, of money or property, real or per-
sonal, and subject to the provisions of section 473,620,
RSMo, property may be selected as hereinafter provided, The
homestead allowance 1s the property of the surviving spouse,
if any; otherwise it is the property of the unmarried minor
children in equal shares, When a decedent is survived by
married minor children or children of full age, or both, and
also by unmarried minor children but no spouse, the homestead
allowance as determined under the foregoing provisions of
this section shall be divided by the total number of all of
the children of the decedent and the shares of the unmarried
children as so determined shall, notwithstanding the fore-
going provisions, constitute the homestead allowance, The
selection of property shall be made by the surviving spouse,
if any, otherwise by the guardian of each unmarried minor
chlld for such child, or by a person designated by the court,
but no real estate may be selected or included in any home-
stead allowance unless selection of the specific real estate
is requested in the application filed within the time pro--

vided by subsection 2 [T7?].
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2. If real estate is included in the homestead allow-
ance, The executor or adminlstrator shall convey the same as
determined by this section by deed to the person entitled
thereto,

3. If a surviving spouse selects, as a homestead allow-
ance, an interest in property having a value in excess of the
homestead allowance, the court shall order the executor or
adminlstrator to convey the property to the surviving spouse
upon the payment to the estate by such spouse of an amount of
money equal to the difference between the value of the prop-
erty and the homestead allowance or 1t shall order the execu-
tor or administrator to convey an undivided interest in the
property to the surviving spouse which is equivalent to the
ratlo which the homestead allowance bears to the value of the
property, at the option of the spouse,

4, If the court finds that real estate selected by the
surviving spouse 1s a part of a larger tract and that the real
estate selected may be separated from the residue of the larger
tract without great prejudice to the owners, the probate court
may proceed to set off to the surviving spouse the real estate
constituting the homestead allowance in the same manner as is
provided for the circuilt court by sections 528,200 to 528,240,
RSMo, for the partition of real estate, and this portion so
set off shall be conveyed by the executor or administrator, by
deed, to the surviving spouse,

5. In all proceedings under this section the court may
order such appralsals of the property selected as it deems nec-

essary and it shall determine the value of the property after
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due notice to all interested parties in manner as ordered by
the court under section 472.100, RSMo, and hearing pursuant
thereto.

6. If within five days after the court's determination
of the value of the property any interested party files writ-
ten exception thereto and avers therein that the amount so
determined 1s excessive or lnadequate and if the court finds
that a sale of the property would be in the best interests of
the estate, then the court, in lieu of the procedures pro-
vided in subsections 1l and 2, may order a public sale of such
property in the manner provided by sections 473,507 and 473, 510
RSMo, Upon such sale, if the surviving spouse be the high
bidder, the amount of the homestead allowance shall be cred-:
ited aéainst the purchase price, Within ten days after such
sale a report thereof shall be filed and upon approval thereof
by thercourt, the executor or administrator shall execute,
acknowledge and deliver a conveyance to the purchaser accord-
ing to the order of approval which in form and substance shall
be the same as that provided for in subsection 2 of section
473.520, RSMo, omitting any reference to certificate of ap-
praisement,

7. If no application for setting apart and allowance
herein authorized is filled within ten days after expiration
of the time allowed for filing of claims, the homestead allow-
ance is deemed walved by the surviving spouse or the unmarried
minor children and the spouse or the unmarried minor children
have no right to homestead or homestead allowance under any

law of this state,

37



Missouri Statutes (cont'd,)

8. The allowance made under this section is in lieu of
all dowér and homestead rights in the property of a decedent.
After January 1, 1956, no right of homestead under sections
513.495 and 513,500, RSMo, vests in the surviving spouse or
minor children of any decedent, but neither this section nor
the repeal of sections 513.495 and 513.500, RSMo, affects
homestead rights heretofore vested 1n any surviving spouse or

minor children,

L7h,300, Effect of death of spouse or child or marriage

of minor on family and homestead allowances. When a surviving

spouse dies, or if an ummarried minor child dies, marries or
comes of age, no allowance shall be made under section 474,260
for his maintenance for any period after such death, marriage
or coming of age, When a surviving spouse dies without having
received the homestead allowance, it may be paid (if it has
been allowed but not paid) or may be allowed {if not already
deemed waived) to the unmarried minor children., If an unmar-
ried minor child entitled to homestead allowance, dies, mar-
ries or comes of age before his homestead allowance has been
made, and within the time for applying for it, he shall not be
entitled to such allowance, but if he dies, marries or comes
of age after it has been allowed but before it was paid, he

shall be entitled to it.
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IV, MODEL PROBATE CODE

. [Note: As pointed out in Staff Report No, 1 ("Probate
Law Revision in Oregon -- An Initial Staff Report to the
Advisory Committee on Probate Law Revision," dated April
1964), the Model Probate Code was prepared for the Probate
Law Division of the Section of Real Property, Probate and
Trust Law of the American Bar Assoclation by the Division's
Model Probate Code Committee in cooperation with the Research
Staff of the Unilversity of Michigan Law School. The code,
with comments on the provisions thereof and monographs on
problems in probate law prepared by two of the principal
draftsmen of the code, were published in 1946 (Simes, Prob-
lems in Probate Law (1946)), The following are selected pro-
vlisions of the code relating to family rights 1In decedents!
estates, with the comments, or parts thereof, which appear
under those provisions, ]

§ 31, Dower and curtesy abolished. The estates of dower
and curtesy are hereby abollshed.. |

Comment, Estates of curtesy and dower tend to clog land
titles and make allenation more difficult. Moreover, at the
present time, when so much of the wealth of a decedent i1s
likely to be in the form of bonds and shares, these estates
do not make adequate provision for a surviving spouse, For
this reason, this section, which is in accordance with modern
statutory trends, abolishes dower and curtesy, ¥ * ¥

The substitutes for dower and curtesy provided in the
Model Code are § 22(a), the share of the surviving spouse in
case of intestacy, and §32, the spouse's share in case of
electlon against the will, Whlle fhese shares are ordinarily
much more liberal than dower in case of a solvent estate,
they are both subject to the decedent's debts.

To the effect that a statute which extingulshes existing
inchoate dower interests is not unconstitutional on that
ground, see cases collected in 20 A.L,R. 1330, It should be
noted that accrued rights are excepted by § 2(b) hereor,
Hence, to the extent that exlsting dower or curtesy interests
are deemed accrued rights, they are excepted from the opera-
tion of this Code,

§ 32, When surviving,spouse.may elect to take against

the will, When a. married person dies testate as to any part

of his eétate, a right of election is glven to the surviving
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Model Probate Code {(cont'd.,)

husband or wife solely under the limitations and conditions
hereinafter stated.

(a) Extent of election. The surviving spouse may elect

to receive the share in the estate that would have passed to
him had the testator died intestate, until the value of such
share shall amount to [$5,000], and of the residue of the es-
tate above the part from which the full intestate share amounts
to [$5,000], one-half the estate that would have passed to him
had the testator died intestate,

(b) Effect of election. When a surviving spouse elects

to take against the will, he shall be deemed to take by de-
scent, as a modified share, such part of the net estate as
comes to him under the provisions of this section.

Comment. The general plan of subsection (a) follows the
provisions for a widow's election against the will as to per-
sonal property as provided in Mich, Stat. Ann, § 27.3178 (139).
Doubtless, a statute of this type can be regarded as caring
for the needs of a surviving spouse in that the percentage of
the estate given by it 1s greater in small estates. In a
sense 1t may be said to provide a kind of allowance, subject,
however, to the rights of creditors,

* %X K

Subsection (b) is inserted to eliminate a prolific source
of litlgation. Much difficulty has arisen under some election
statutes in determining whether the share which the surviving
spouse takes against the will 1s taken as heir or in some other
capacity. This problem has arisen in connection with the con-
struction of devises "to heirs" and in statutes in which the
word "heirs" is used with reference to inheritance taxes and
many other matters. This subsection specifically states that
the surviving spouse takes by descent,

* X ¥

In view of the fact that there is no single accepted
theory on which statutory provisions for the election of a
surviving spouse are based and that a satisfactory statute
could be drawn based on entirely different theories from those
involved 1n the above section, 1t seems desirable to present,
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as an alternative, the followlng provisions, which can be
substituted for § 32 hereof:

"§ 32, When surviving spouse may elect to take
agalnst the will, When a married person dies testate as
to any part of his estate, a right of election is gilven
to the surviving hushand or wife solely under the limi-
tations and conditions hereinafter stated.

"(a) Net estate not over [$20,000]. If the value
of the net estate does not exceed [%20 000] and the value
of all legacles and devises given absolutely to the sur-
viving spouse plus the value of any portion of the net
estate undisposed of by the will which passes to the sur-
viving spouse as an intestafe share 1s less than half the
value of the net estate, then the surviving spouse may
elect to recelve that amount which, when added to the
value of such items, wlll equal one-=half the value of the
net estate. In so electing, the surviving spouse is
deemed to renounce any legacies and devises not given ab-
solutely,

"(b) Net estate over [$20,000]. If the value of
the net estate exceeds T$20 000}, the surviving spouse
may act under the provisions of one or the other, but not
both, of the followlng subdivisions:

"(1) Election to receive one-half with 1life income
from a trust credited at wvalue o rinecipal. If the
value of the net estate exceeds Tﬁgo 000] and if the to-
tal value of the legacies and devlises given to the sur-
viving spouse; when valued in the manner hereinafter
stated, plus the portion of the net estate undisposed of
by the will which passes to the surviving spouse-as an
intestate share, is less than half the value of the net
estate, then the surviving spouse may elect to receive,
in addition to all legacies and devises given to him by
the will and the intestate share in any portion of the
net estate undisposed of by the will, the difference be-
tween the value of such ltems and the value of half the
net estate, When, by the terms of the will, property of
the net estate is left in trust with the income to be
pald to the surviving spouse for 1life, the value of such
glft, for purposes of determining the amount the surviv-
ing spouse 1is entitled to receilve under the will, shall
be the value of the principal from which such income is
to be paid. All other legacies and devises given to the
surviving spouse from the net estate shall be valued at
the actual value of the interests given to the surviving
spouse,

"(2) Election to receive [$10,0001 in value abso-
lutely. If the value of the net estate exceeds [ $20,000]
the surviving spouse may nevertheless treat the net es-
tate as 1f 1t were of the value of not over [$20,000] and
make an election in accordance with the provisions of sub-
division (a) hereof, provided, however, that the total
value of all items which the surviving spouse may receive
from the net estate when this electlon 1s made shall te
[$10,000] and no more,
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Model Probate Code {cont'd.) -

"(e¢) Effect of election, When a zurviving spouse
elects to take against the will, he shall be deemed to
take by descent, as a modified share, such part of the
net eﬁtate as does not come to him by the terms of the
will,

The alternative provisions Just stated proceed on the
theory that, except in larger estates, a surviving spouse
should receive one~half of the estate of a deceased spouse,
However, they also follow a modern trend to limit the surviv-
ing spouse to a life interest in a trust of half of the es-
tate which the surviving spouse may elect to receive., It is
belleved that in the case of a smaller estate one spouse prob-
ably contributed about as much to its accumulation as the
other. Moreover, such a.share is in recognition of the strong
moral obligation to provide support for a surviving wife,
However, it is likely that larger estates were acquired by the
testator from some ancestor; and it is deemed fair to permit
him to pass them on pretty much as he wishes after he has made
adequate provision for the maintenance of the surviving spouse,
The plan of limiting the spouse to life interests in the case
of larger estates follows legislation in New York and Massa-
chusetts. See Mass, Ann, Laws (1932) ¢, 191, § 15, and N, Y.
Dec. Est. Law, §18,

x ¥ *

It should be observed that, although the proposed substi-
tution is quite liberal in permitting a surviving spouse to
demand a large share in the estate, 1t goes much farther than
most statubtes in compelling a surviving spouse to take what is
given under the wili. Thus, the tendency to upset a testamen-
tary scheme by an election is minimized as far as is consist-
ent wlth an adequate provision for the surviving spouse,

By way of comparison, it may be noted that § 32 represents
an older but simpler solution of the problem, The proposed
substitution is more complicated but goes much farther in leav-
ing a testator's will intact. In both sections, the amounts
stated are necessarily somewhat arbitrary and may be varied to
suit local needs,

* % %

§ 33. @ifts in fraud of marital rights, (a) Election to

treat as devise, Any gift made by a person, whether dying

testate or intestate, in fraud of the marital rights of his
surviving spouse to share 1n his estate, shall, at the elec-
tion of the surviving spouse, be treated as a testamentary dis-
position and may be recovered from the donee and persons taking
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from him without adequate consideration and applled to the
payment of the spouse's share, as in case of his electlon to
take against the will,

(b) When gift deemed fraudulent, Any gift made by a

married person wilithin two years of the time of his death is
deemed to be in fraud of the marital rights of his surviving
spouse, unless shown to the contrary.

Comment, This section makes no attempt to define the
expression in fraud of marital rights.," It is believed that
only by Judicilal decision can that be done. Among the situ-
atlons whlech courts would have to classify in this connection
is that where a married person sets up an inter vivos trust
reserving to himself a 1life estate and a power to revoke the
trust, It has sometimes been held that such a transfer could
be set aside at the lnstance of the surviving spouse, partic-
ularly where 1t deprived the settlor of most of his estate,.
It 1s sometimes said that the transfer is set aside because
it 1s illusory. See 44 Mich, L, Rev, 151 (1945), But it is
believed to be more satisfactory to say that it is fraudulent
as to the share of the surviving spouse, A similar problem
arlses where a marrled person sets up a so-called savings
bank trust., It is belleved that no statute could adequately
indicate all cases which might properly be regarded as actu-
ally or constructively fraudulent ags to the share of the sur-
viving spouse, _

Subsection (b) lays down an aid in determining whether
a gift is fraudulent where the proof 1s slight., Under this
section 1t is possible to show that a gift made within two
years of the death of a married person 1is not fraudulent, but
the burden of proof is upon the person asserting the absence
of fraud.

§ 34. Notice of right to elect. It shall be the duty

of the clerk of the court, within one month after the will of
a married person is admitted to probate, to mail a written
notice, directed to the testator's surviving spouse at his
last known residence address, informing him of the date before
which a written election must be flled by or on Behalf of such

survivling spouse 1n order to take against the will,
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§ 35, Time limitation for filing election, The election

by a surviving spouse to take the share hereinbefore provided
may be made at any time within one month after the expiration
of the time limlted for the filing of claims; provided that if,
at the expiration of such period for making the election, 11%-
l1gation is pending to test the valldity or to determine the ef-
fect or construction of the willl, or o determine the existence
of issue surviving the deceased, or to determine any other mat-
ter of 1aﬁror fact which wduld affect the amount of the shafé
to be received by the surviving spouse, the right of such sur-
viving spouse to make an eiection shall not be barred.untii the
expiration of one month after the final determination of the

litigation.

§ 36, Form of glection; filing. The election to?ﬁake'

the share'hefeiﬁbefofe provided shali be in writing, siéhéd_.-

and acknowledgéd by the surviving spouse or by the guardian

of hils estate and shall te filed in the office of the clerk

of the court. It may be in the following form: |
--I,'A,ﬁ,, Surviving wife COT husband) of C.D., late of the

county of and state of do hereby elect

to take my legal share irn. the estate of the said C.D., and I
do- hereby renounce all provisions in the will of the said C.D.
inconsistent herewith.,

. . : . Sigred,
(Acknowledgment ) [Signature]

“Comment. If the alternative form propoéed'in the comment
to.§ 32 1s used, the following sentence should be added. to the
form of election, immedliately before the signature:

"If 1t is determined that the net estate exceeds 1 $20,000]
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in value, I elect to take -against the will under the terms of
section 32(b)(1) [or ‘section 32(b)(2)] "

§ 37. Right of election personal to surviving spouse.

The right'of election of the surviving spouse 1ls personal to
him, It is not transferable and cannot be exercised subse-
quent to his death; but 1f the surviving spouse -is incompetent,
the‘court_may order the guardian of hls estate to . elect for

him,

§ 38 Election not subject to change An election by or

on behalf of a surviving spouse to take the share provided in
section 32 hereof once made shall be binding and shall not be-
subJect to change except for such causes as would Justify an

equltable decree for the resclssion of a deed,

§ 39, Waiver of right to elect. The right of election

of a surviving spouse hereinbefore given may be waived before
or after marrliage by a written contract, agreement or waiver
slgned by the party walving the right of election, after full
disclosure of the nature and extent of such right, provided ..
the thing or the promise given to such waiving party is .a fair
consideration under all the circumstances, This written cone
tract, agreement or waiver may be filled:in the same manner as
hereinbefore provided for the filing of an election,

Comment, It 1s clear that at common law the right of a .
surviving spouse to take an intestate share against the will
may be walved under certaln cilrcumstances. . But the rules ap- .
plied to determine the validlty of the walver are unique ang
involve -something quite distinct from the requirements for the

execution of a simple contract, This section is designed to ..
express the commonalaw doctrine, * ¥ ¥ '
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§ 40, Eleection by surviving spouse to take under will,

When a surviving spouse makes no election to take against the
will, he shall receive the benefit of all provisions in his
favor in the will, 1f any, and shall share as heir, in accord-
ance wiﬁh the provisions of sections 22 and 23 hereof, in any
estate undisposed of by the will, By taking under the will or
consenting thereto, he shall not thereby walve the rights of
homestead, to exempt property or to a famlily allowance, unless
it clearly appears from the will that the provislon therein
made for him was intended to be in lieu of such rights,

Comment. The filrst sentence of thilis section 1s in ac=-
cord with the general rule that mere expressions in a will of
intent to disinherit an heir do not exclude him from the in-
heritance; there must be an effective devise of the entire es-
tate to someone else, * * ¥

The second sentenée of this sectlon follows in substance
Kan, Gen, Stat, (Supp. 1943) § 59-404,

§ 42, Homestead., At any time after the return of the
inventory the court, of its own motion or upon application,
shali set apart the homestead to the persons entitled thereto,
The hbmestead so set apart shall not be subjJect to administra-
tion and shall be exempt from all claims against the estate
excepting any llen thereon at the time of the decedent's death,
The title to the land set apart for the homestead property
shall pass, subject to the right of homestead, the same as
other property of the decedent and shall be included in the
decree of flnal distribution,

Comment, Statutes or constitutional provisions are found
in nearly every state, exempting the homestead from the claims

of unsecured creditors. Whlle there 1s great diversity in
these legilslative provisions, their principal function appears
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to be to reserve a residence for the use of the family, See,
for example, Mich. Stat, Ann, (1938) § 27.1572.

It is obviously impracticable to work out in detall leg-
islation of this sort as a part of a model probate code. In
the first place the homestead law 1s much broader than the
law of decedents' estates. Thus, it deals wilth claims of
credltors which are asserted by action before the decedent
dles; and, also, with claims of credilitors of the wife and chil-~
dren of the decedent, 1f a homestead is subsequently estab-
lished for them. In the second place, in a number or states,
provisions for the homestead are inserted in the constitution,
and 1t 1s hardly to be expected that these provisions will be
amended in the near future. Furthermore, the diversity of
legislative provisions for the homestead makes it impossible
to indicate in this code more than in barest outline, the re-
lation of the law of decedents' estates to them, Therefore,
in thils section, homestead 1is not defined, nor are the re-
quirements for this exemption from the c¢laims of creditors of
the decedent stated, But it is assumed that adequate provi-
sions along these lines will be found elsewhere in the stat-
ute books,

While in a few Jurisdictions the homestead is a fee sim-
ple interest; in most states it appears to be either a much
more limited possessory estate or else 1s regarded merely as
a privilege of occupation exempt from claims of creditors, In
either of these two cases, 1f the decedent owned the property
covered by the homestead in fee, there would be a non-possessory
interest not covered by the exemption. According to the last
sentence of this sectlon, this interest passes like any other
property of the decedent,

If the homestead is limited in value, as 1ls the case in
many states, it may be necessary to add provisibons for its
sale and a division of the proceeds where the property exceeds
the value fixed in the statute and is not susceptible of divi-
sion without injury. See, for example, Mich. Stat, Ann,
E1943) §§ 27.3178(520) to 27.3178(522) and Cal,. Prob. Code Ann,

Deering, 1944) §§ 664 to 666, Moreover, even if there is no
such limitation, 1t might be desirable to sell, since the sur-
viving members of the family may wish to live somewhere else
and there is no reason for forcing them to remain in the home-
stead in order to retaln the benefit of their exemption., TFor
such a statute see Mass, Ann, Laws (1932) c, 188, § 8, If
provisions for sale are added, it might be desirable to have
a specific statement as to the exemption of the proceeds or of
the substituted residence, Of course, if the homestead 1s re-
garded as an estate, it should be possible to alienate it with-
out specific leglslation, See Roberts v. First National Bank,
126 Kan. 503, 268 P, 799 (1928), But in some states it is
held that an attempted sale is an abandonment, See Graves v,
Simms 0il Co,, 189 Ark, 910, 75 S.W, (2d) 809 (1934)., More-
over, there may be a question whether the surviving spouse can
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sell without the consent of minor children., If a sec¢tion pro-
viding for sale of the homestead is desired, the following
form might be inserted:

"The surviving spouse may convey the homestead
interest and pass good title thereto regardless of the
existence of minor children. If the minor children are
entitled to possession of the homestead, their interests
may be conveyed by the guardians of their estates upon
order of the court as in other cases for sale of lands
of minors, If two or more minors become entitled to the
proceeds of the sale of the homestead interest the pro-
ceeds shall be divided between them in proportion to the
number of years durlng which they would otherwise have
been entitled to the possession of the homestead,"

Commonly the homestead exemption may be asserted against
all creditors except lien creditors whose liens attached prior
to the death of the decedent. But in some states a mechanic's
lien for improvements might attach after the owner dies, See
Minn, Stat. (1941) §§ 510.01 and 510,05.

It is thus apparent that in many states a substantial
amount of adaptation may be necessary before the provision
for the homestead herein presented can be used. Moreover, a
legislature might well consider whether it would not be desir-
able to revise, simplify and rationalize the whole law of
homestead exemption, in its relation to exemption statutes gen-~
erally, to the family allowance and to the provisions for the
election of a distributive share by a surviving spouse. But
Such a task is obviously far beyond that undertaken in this

ode,

; ﬁi to liabillity of the homestead for debts, see comment
to .

§ 43, Distribution of exempt property. The surviving

spouse or minor chlldren of a decedent shall be entitled abso-
lutely to such personal property of the estate as.may be exempt
from execution or forced sale under the constitution and laws

of this state or such other personal property as shall be selec-
ted, of the total appraised value of [$2,000], whichever is
greater, any portlon or all of which may be taken in money.

Such property shall belong to the surviving spouse, if any,

otherwise to the minor children in equal shares. The selection
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shall be made by the surviving spouse, if living; otherwise
by the guardian of the estate of each minor child fof such
chlld, or by the court. At any time after the return of the
inventory the court, of its own motlon or upon application,
shall set apart the exempt property to the persons entitled
thereto, Such property shall not be subject to administra-
tion and shall be exempt from all claims agailnst the estate
except any'lien thereon at the time of the decedent's death.

Comment. This section, similar to the preceding one on
homestead, sets off to the surviving spouse or children, the
property exempted to the head of the family under other pro-
visions of the constitution and statutes. Because of the
diversity of these provisions, no attempt is made here to
enumerate such property. Many of these exemption statutes
are now archaic and in view of the tendency to permit a selec-
tion of other property or money in lieu of the property so
exempt, such a provision i1s lncorporated here. It permits the
greatest degree of flexibility in accordance with the needs
and desires of the individual members of the family, It also
permits the selection of articles of sentimental family value
and of an automobile for famlly use, As to liability of the
exempt property for debts, see comment to § 44,

§ 44, Family allowance. In addition to the right to

homestead and exempt property the surviving spouse and minor
children of a decedent shall be entitled to a reasonable al-
lowance in money out of the estate for their maintenance dur-
ing the period of administration according toc their previous
standard of living, which allowance must not continue for
longer than one year in the case of an insolvent estate. Such
allowance may be made upon petition at any time after the fil-
lng of the inventory, but é temporary allowance may be made
prior‘thereto.in case of great need, The allowance so ordered
may be made payable in one payment or 1n periodic installments,

and shall be payable to the surviving spouse, if living, for
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the use of such surviving spouse and the minor children;
otherwise to the guardians or other persons having the care
and custody of any minor children; but in case any minor
child shall not be living with the surviving spouse, the
court may make such division of the allowance for mailnten-
ance as 1t deems Just and equitable,

Comment., The purpose of this section is to provide an
allowance to the surviving spouse and minor children of the
decedent during the period of administration for their sup-
port in the manner to which they have been accustomed., See
§ 142, providing that administration and funeral expenses have
priority over the family allowance; but the homestead and ex-

empt property are not liable for these expenses, and do not
constitute assets for any purpose except to benefit the family,

50



OREGON PROBATE LAW REVISION

Rough Draft of Proposed Leglslation
on
Guardianship and Conservatorship

June 13, 1964

To the Members of the Advisory Committee on
Probate Law Revislon:

Thig is a rough draft of proposed legislation designed
to revise certaln provisions of the Oregon statutes relating
to guardianship and conservatorship. The draft has been pre-
pared pursuant to and 1s based upon actlon by the advisory
committee at the May 16, 1964, meeting. It is submitted for
your conslideration.

The draft conslsts of new statute sectlons and amend-
ments of exlsting statute sectlons, In the case of amend-
ments, matter underscored, like thils, 1s new matter to be
added, and matter in brackets, |like this], 1s existing mat-
ter to be deleted,

Each section of the draft is followed by a Comment, in
which the draftsman sets forth a brief description of the re-
vislon proposed by the sectlon, a reference to the advisory
committee action upon which the revislon 1s based, as recorded
in the minutes of the May 16 meeting, or to some other reason
for the revision and, in some cases, questions for conslidera-
tion by the committee.

Following the draft (see page 17 ) 1s a report by the
draftsman on his assignment to examlne the two 1963 enactments
relating to guardianship (i.e., investment by guardians in
common trust funds without prior court approval, and lease of
real property of wards for oil, gas and mlneral purposes) and
bring to the attention of the advisory commlttee any problems
discovered,.

Robert W. Lundy
Chief Deputy Legislative Counsel



Guardianship and Conservatorship Bill
Rough Draft
June 13, 1964

Section 1. ORS 126.250 is amended to read:

126,250, (1) A guardian of the estate may invest the
property of the ward as provided in this section, ORS 128,020
and any other law applicable to investments by guardlans. No
investment shall be made without prior approval of the court
by order in any property other than interest-bearing obliga-
tions of or fully guaranteed by the United States, or common
trust funds, as defined in ORS 709.170, composed of invest-
ments in interest-bearing obligations of or fully guaranteed
by the United States, and time or other deposits of cash, or
interest-bearing obligations of thls state or any county, city,
port district or school district of fthilis state, issued in com-
pliance with law, and the issuer of which has not defaulted in
the payment of elther principal or 1lnterest of any general
obligation bond withln five years next preceding the date of
the investment.

(2) Subject to subsection (1) of this section, a guardian
of the estate for two or more wards may invest the property of
two or more of the wards 1n property in which each ward whose
property 1s so 1nvested shall have an undivided interest. The
guardian shall keep a separate record showing the interest of
each ward 1n the investment and the lncome, profits or pro-

ceeds therefrom.



Guardlanship and Conservatorship Bill

Rough Draft, 6/13/64

representative of the Veterans Adminlstration may give to the
guardian and file in the guardianship proceeding, written no-
tice requesfing that a copy of all accounts and petitions for
court approval of any guardianship matter requiring court ap-
proval which are to be filled 1n the guardianship proceeding be
given to a representative of the Veterans Administration des-
ignated in the notice. [Except as otherwise provided in ORS
126.250,] After such notice 1s given and filed the guardian
shall give a copy of all such accounts and petitions to the
designated representative of the Veterans Administration be-
fore they are filed in the guardianship proceeding, and, un-
less the notice is wailved in writing, shall give written notice
of the hearing by the court on each such account or petition

to the designated representative of the Veterans Administration
at least 10 days before the date of the hearing. A representa-
tive of the Veterans Admlnistratlion may appear and be heard at
any such hearing.

(2) If a guardian of the estate for a ward who 1s recelv-
ing moneys paid or payable by the United States through the
Veterans Administration fails to file in the guardianship pro-
ceeding any account or report required by law, the court, upon
the petition of a representative of the Veterans Administra;
tibn, shall make an order requlring the guardlan tc file the
account or report or to show cause why he should not be re-
quired to do so,

Comment: Section 2 amends ORS 126,346 by deleting that part of

subsection (1) thereof which refers to the provisions
of ORS 126,250, The pertinent provisions of ORS 126,250 so

n



Guardianship and Conservatorship Bill
Rough Draft, 6/13/64

referred to are all embodied in subsection (3) thereof, which
is deleted by the amendment of OR3 126,250 by section 1.
Thus, the reference in subsection (1) of ORS 126.346 is un-
necessary and should be deleted,.

Section 3. ORS 126,516 is amended to read:

126.516., Where, at the time of the appolntment of the
guardian or thereafter, the estate of a ward consists of per-
sonal property having a value not exceeding by more than
$1,000.the aggregate amount of unpald expenses of administra-
tion of the guardianshilp estate and claims agalnst the estate,
the guardian'of the estate, with prior approval of the court
by order, may pay such expenses and claims from the estate
and deliver all the remainlng personal property to such per-
son as the court may designate In the order, to be held, in-
vested or used as ordered by the court., The recilpient of the
property so delivered shall give a recelpt therefor to the
guardlian, The receipt 1s a release and acquittance to the
guardian as to the property so delivered, The guardian shall
file in the guardianship proceeding proper receipts or other
evidence, satlsfactory to the court showing such dellvery.
The guardianship 1s terminated by the order of the court, but
the guardian 1s not subject to pectlon 6 of this 1965 Act or
ORS 126,530,

Comment: Section 3 amends ORS 126,516 by adding to the last
S sentence thereof a reference to sectlon 6, The last
sentence presently contains a reference to ORS 126,530, Seo~
tion 6 is a new provision embodying that part of ORS 126,530
raelating to winding up the affaire of a guardlanshlp of the
estate terminated other than by the death of the ward, See

the gomment under sectlon 6, Seotion 7 amends ORS 126,530, in
part, by making i1t applicable only te winding up the affairs
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of a guardianship of the estate terminated by the death of
the ward. See the comment under section 7.

The amendment of ORS 126,516 by section 3 proceeds on
the premise that ORS 126,516 may be applicable upon the death
of the ward, and that therefore the last sentence thereof
should specify that the guardian proceeding under ORS 126,516
is not subject to either section 6 or ORS 126.530, as amended
by section 7. If this premise is false, and ORS 126,516 is
not intended to be applicable upon the death of the ward, then
the reference to ORS 126,530 should be deleted and perhaps
some further specific clarification of the application of ORS
126.516 should be made.

Section 4, ORS 126,525 is amended to read:
126,525, Except as otherwise provided in ORS 126,336,
section 6 of this 1965 Act, ORS 126,530 and 126.535, the

authorlity and duties of a guardian terminate when the guardian-
ship is terminated.
Comment: Section 4 amends ORS 126.525 by adding thereto a ref-
erence to sectlon 6, ORS 126,525 presently contains

a reference to 126,530. Section 6 is a new provision embody-
ing that part of ORS 126,530 relating to winding up the affairs
of a guardianship of the estate terminated other than by the
death of the ward, See the comment under section 6. Section
7 amends ORS 126,530, in part, by making it appllicable only to
winding up the affalrs of a guardianship of the estate termin-
ated by the death of the ward. See the comment under section
T ’

Section 5, Section 6 of this Act is added to and made a
part of ORS 126,006 to 126,505.

Section 6, Within 90 days after the date of termination
of a guardianship of the estate other than by the death of
the ward, or, if necessary, such further time as the court by
order may allow upon a petition filed in the guardianship pro-
ceeding by the guardian of the estate durlng or within a rea-

sonable time after the 90-day period and upon such notice and
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hearing as the court may order, the guardian of the estate
shall wind up the affairs of the guardlanship, and his
authority and duties, including his right to possession of
all property of the ward whether in the physical possession
of the guardian or another, and the provisions of law appli-
cable thereto shall continue for such purpose, as follows:

(1) The guardian shall pay from the guardianship estate:

(a) All expenses of administration of the guardianship:
estate, including expensés of wlnding up the affairs of the
guardianship, allowed before or after the termination; and

(b) All claims against the estate allowed before of af-
ter the termination,

(2) Payment of expenses and claims under subsection (1)}
of this section shall be made first from money of the guard-
ianship estate, and then, if there is not suffilcient money,
from any one or more of the following:

(a) Proceeds of the mortgage or pledge, or both, of any
other property of the estate;

(b) Proceeds of the sale of any other personal property
of the estate; or

(c) Proceeds of the sale of real property of the es-
tate, 1f the petlitlion for such sale was flled before the ter-
mination of the guardianshlp and the court by order authorizes
the guardlan to proceed with the sale,

(3) The guardian shall deliver to the ward all property
of the ward in his possession after payment, if any, of ex-

penses and claims under subsections (1)} and (2) of this section,

7
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The ward shall give a receipt therefor to the guardian. The
receipt is a release and acquittance to the guardian as to

the property so delivered. The guardian shall file in the

guardianship proceeding proper receipts or other evlidence sat-
isfactory to the court showing such delivery,

Comment: Section 6 is a new provision embodying that part of

ORS 126.530 relating to winding up the affairs of a
guardlanship of the estate terminated other than by the death
of the ward. Section 7 amends ORS 126,530, in part, by making
it applicable only to winding up the affalrs of a guardianship
of the estate terminated by the death of the ward, See com-
ment under section 7. The division of the present provisions
of ORS 126,530 into two separate statute sectlons 1s based
upon action by the advisory commlttee at the May 16, 1964,
meeting, See Minutes, 5/16/64, pages 9 and 10,

Section 6 permits the court to extend the present fixed
90-day winding up period upon application by the guardian dur-
ing or after the 90-day perlod and upon such notice and hear-
lng as the court may order. This provision for extension is
based upon action by the advisory committee at the May 16,
1964, meeting. See Minutes, 5/16/64, pages 8 to 10; Appendix
B, pages 4 to 6, Note that a petition for extension filed
after the 90-day period must be filed "within a reasonable
time." Is the quoted wording desirable? Note also that the
notice and hearing on the extension 1s to be "as the court
may order." Should some notice and hearing be required in
every case, with the nature thereof left to the discretion of
the court, or should the court have discretion to dispense
with notlice and hearing altogether in approprlate cases? This
matter should be clarified,

Section 6 specifies that the continulng authority of the
guardian in winding up the affairs of the guardianship includes
hls right to possession of the ward's property whether or not
in the physical possession of the guardlan, This specification
ls an effort to resoclve a matter brought to the attention of
the advisory committee involving the purported failure of banks
To honor checks drawn by guardians in winding up the affairs of
guardianships terminated by the death of the ward (see Comment
& Suggestion No, 7), and is based upon actlon by the adviso
committee at the May 16, 1964, meeting, See Minutes, 5/16/%1,
pages 9 and 10, The present wording of the continuing author-
ity of the guardian in ORS 126,530 seems reasonably clear,

The added wording (i.e., "including his right to possession of
all property of the ward whether in the physical possession of
the guardian or another") may be surplusage, but perhaps at
the same time desirable reinforcement of the intended nature
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of the guardian's continuing authority. There are probably
better ways to resolve the matter than the added wording.
The draftsman solicits suggestions,

Subsection (3) of section 6 requires the guardian to de-
liver property to the ward, and is based, of course, upon
subsection (3) of ORS 126.530. Are there any possible cir-
cumstances under which, upon termination of the guardianship
while the ward is living, the ward would not be competent to
accept delivery of the property and give the required receipt
to the guardian?

Section 7. ORS 126.530 is amended to read:
126,530, Within 90 days after the date of termination

of a guardianship of the estate by the death of the ward, or,

if necessary, such further time as the court by order may

allow upon a petitlon filed in the guardianship proceeding by

the guardian of the estate during or within a reasonable time

after the 90-day period and upon such notice and hearing as

the court may order, the guardian of the estate shall wind

up the affairs of the guardianship, and his authority and du-

tles, including his right to possession of all property of

the ward whether 1n the physlcal possession of the guardlan

or another, and the provisions of law appllicable thereto

shall contlnue for such purpose, as follows:

(1) The guardian shall pay from the guardianship
estate:

(a) All expenses of administration of the guardianship
estate, Includlng expenses of winding up the affalrs of the
guardianshlp, allowed before or after the termination;

(b) All claims against the estate allowed before or af-

ter the termination; and
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(¢) [If the guardianship is terminated by the death of
the ward; and] If the estate of the ward is solvent, and with
prior approval of the court by order, expenses for the proper
care, maintenance and support of the ward's surviving spouse
and minor children during the [90-day] winding up period,

(2) Payment of expenses and claims under subsection (1)
of this section shall be made first from money of the guard-
ianship estate, and then, if there 1s not suffieient money,
from any one or more of the following:

(a) Proceeds of the mortgage or pledge, or both, of any
other property of the estate;

(b) Proceeds of the sale of any other personal property
of the estate; or

(¢) Proceeds of the sale of real property of the estate,
if the petition for such sale was filed before the termination
of the guardianship and the court by order authorizes the
guardlian to proceed with the sale,

(3) Except as otherwise provided in subsection (5) of
this sectlon, the guardian shall deliver to [the ward or] the
executor or administrator of the [deceased] ward's estate all
property of the ward in his possession after payment, if any,
of expenses and clalms under subsections (1) and (2) of this

section. At any time during the winding up period the court,

upon a petition filed by the executor or adminlistrator, may

order the guardlan to deliver to the executor or administrator

any part of the property of the ward 1ln his possession not

necessary for such payment, The recipient of the property so

10
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delivered shall gilve a receipt therefor to the guardian., The
recelpt 1s a release and acquittance to the guardian as to

the property so delivered. The guardian shall file in the
guardianship proceeding proper receipts or other evlidence sat-
isfactory to the court showlng such delilvery,

(4) Except as otherwlse provided in subsection (5) of
this section, [1f the guardianship is terminated by the death
of the ward, and] if the sale, mortgage or pledge of property
of the guardianship estate is necessary for the payment of
all expenses and claims referred to in paragraphs (a) and (b)
of subsection (1) of this section, and if such sale, mortgage
or pledge cannot be made and the proceeds used to pay all
such expenses and claims within the [90-day] winding up per-
iod, the guardian shall pay none of such expenses and claims,
but such expenses and claims are liens upon and shall be paid
first from property delivered under subsection (3) of this
section,

(5) If [the guardianship is terminated by the death of]
the ward died intestate, and if the guardianshlip estate ex-
cee@s the aggregate amount of the expenses and claims refer-
red to in subsectlion (1) of this section and the expenses of
last sickness and funeral of the ward, but does not exceed
such aggregate amount by more than $1,000, the guardian may,
after payment of such expenses and c¢laims from the guardian-
ship estate, dellver all property of the ward in hls posses-
slon to:

(a) The ward's surviving spouse;

11
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(b) If there is no surviving spouse, the ward's surviving
children in equal shares;

{(c) If there is no surviving spouse and no surviving
children, the ward's surviving parent or parents in equal
shares;

(d) If there 1is no surviving spouse, no surviving chil-
dren and no surviving parent or parents, the ward's surviving
brothers and sisters in equal shares; or

(e) If any person who may receive property under this
subsectlion is under legal disabllity, the guardian of the es-
tate, if any, for such person, and 1f none, the person desig-
nated by the court in a proceeding under ORS 126,555,

The guardlan may rely upon proof by affidavit which he believes
to be true to establish the fact of intestacy and the relation-
ship of those surviving the ward who may receive property un-
der thls subsection. The reciplent of the property so deliv=-
ered shall give a receipt therefor to the guardian. The receipt
is a release and acquittance to the guardian as to the property
so delivered, but the recipient 1s accountable as to the prop-
erty so dellvered to an executor or administrator,. if any, of
the [deceased] ward's estate, and if none, to any person bene-
ficially interested therein, The guardian shall file in the
guardianship proceeding proper receipts or other evidence satis-
factory to the court showing such delivery.
Comment: Section 7 amends ORS 126,530, in part, by making it
applicable only to winding up the affairs of a guard-

ianship of the estate terminated by the death of the ward., For
disposition of that part of ORS 126,530 relating to winding up

12
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the affairs of a guardianshlp of the estate terminated other
than by the death of the ward, see section 6 and comment
thereunder,

Section 7 amends ORS 126.530, in part, by adding provi-
slons permitting extension of the present fixed 90-day wind-
ing up period and specifying that the continuing authority of
the guardian in winding up the affairs of the guardianship
includes his right to possession of the ward's property. See
comment on these matters under section 6,

Section 7 amends ORS 126.530, in part, by adding to sub-
section (3) thereof a new provision authorizing the court to
order the guardian to deliver to the executor or administra-
tor of the deceased ward's estate during the winding up per-
lod any property of the ward not necessary for winding up
purposes, This new provislon 1s based upon action by the
advisory committee at the May 16, 1964, meeting., See Milnutes,
5/16/64, pages 9 and 10,

Subsection (2) of ORS 126.530 authorizes the sale, mort-
gage or pledge of property of the guardianshlp estate for the
purpose of paylng expenses and claims during the windlng up
period, Would it be desirable and feaslble to impose some
limltation on this authority wlith respect to speclfic property
devised or bequeathed by the will of the deceased ward or wlth
respect to property exempt from execution? ORS 126,495 (trans-
fer of ward's property not an ademptlion) does not appear to
apply during the winding up period since 1t speaks of specifi-
cally devised or bequeathed property "not contalned in the
estate of the ward at the time of his death,”

Subsection (4) of ORS 126,530 provides that when all ex-
penses and claims cannot be pald within the wlnding up perlcd,
nene of them shall be pald and they are liens upon property
delivered under subsection (3). Are there any possible cir-
cumstances under which payment of expenses and claims might
be commenced but not completed even where the winding up per-
lod is extended, and some expenses and claims remain unpaid
at the time of delivery of property under subsection (3)?

Section 8. ORS 126,555 1s amended to read:
126,555, Where 1t appears that a guardian of the estate
for a person under legal dlsability has not been appolnted

and that the value of the [estate] personal property of such

person, including debts and other choses in action due to

such person, 1s not more than $1,000, any court having probate

13
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Jurisdiction, upon petition therefor and with such notice as
the court may order or without notice, and without the appoint-
ment of a guardian of the estate for such person, may make an
order authorizing a person designated in the order to settle
debts and other choses in action due to such person under legal
disabllity and receive payment thereof, and to receive prop-
erty of such person under legal disability. The person so des-
ignated in the order of the court may glve a release and dis-
charge for any such debt or other chose in action or for any
such property, and shall hold, invest or use all funds or other
property so received as ordered by the court.

Comment: Section 8 amends ORS 126,555 by changing the limita-

tion upon 1ts application from situations in which
the value of the estate of the person under legal disability
is not more than $1,000.to situations in which the value of
such person's personal property, including debts and other
choses in action due to him, is not more than $1,000, and is
based upon action by the advisory committee at the May 16,
1964, meeting. See Minutes, 5/16/64, page 11; Appendix B,
pages 11 and 12,

Should any consideration be given to expressing the lim-
itation upon the application of ORS 126,555 in terms of the
value of the debt or other chose in action to be settled and
paid or the value of the property to be received, instead of
the total value of the personal property of the person under
legal disability?

Should any consideration be given to permitting a court
other than one having probate jurisdiction to make an order
under ORS 126.555?

Does a court order under ORS 126,555 constitute a contin-
uing authority to settle and receive payment of debts and
other choses in action and to receive property, or is it lim-
ited to particular debts or other choses in action or property?
Is this matter in need of clarification? '
Section 9, ORS 126,660 i1s amended to pead:

126,660, (1) A conservatorship is terminated:

14
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(a) By the death of the ward; or

(b) By the appointment and qualification of a guardian
of the person and estate or a guardian of the estate for the
ward,

(2) The court by order may terminate a conservatorship
if the court determines that:

(a) The ward is competent and desires to terminate the
conservatorship; or

(b) The conservatorship no longer is necessary.

[(3) Upon termination of a conservatorship as provided
in this section, the conservator shall account to the ward,
if competent, and otherwise to the ward’'s personal represent-
ative,]

Comment: Section 9 amends ORS 126.660 by deleting subsection
— (3) thereof. For disposition of subsection (3) of
ORS 126,660, see section 11 and comment thereunder,

Section 10. Section 11 of fthis Act is added to and made
a part of ORS 126.606 to 126.660,

Section 11. (1) Except as otherwise provided in sub-
section {(2) of this section, the authority and duties of a
conservator terminate when the conservatorship is terminated.

(2) If a conservatorship is terminated other than by
the death of the ward, the conservator shall, if the ward is
1iving and competent, account to the ward, or, 1f the ward is
1iving and incompetent, account to the guardian of the person
and estate or guardian of the estate for the ward, If a con-

servatorshlp is terminated by the death of the ward, the

15
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conservator shall wind up the affairs of the conservatorship,
and his authorlty and dutles and the provisions of law appli-
cable thereto shall continue for such purpose, as provided in

ORS 126.336 and 126.530, and ORS 126,535 to 126,545 shall

apply.

Comment: The advisory commlittee at the May 16, 1964, meeting
adopted in principle the following amendment of sub-
section (3) of ORS 126.660:

"(3) Upon termination of a conservatorship as pro-
vided in this section, the conservator shall account to
the ward, if living and competent, [and otherwise to the
ward's personal representative] or, if living and incom-
petent, to the guardian of the estate of the ward, or,
if the ward has dled, the affairs of the conservatorship
shall be wound up in the same manner as provided in ORS
120,530 to 126,545,

See Minutes, 5/16/64, page 8; Appendix B, page 4. Upon con-
slderation of the matter, the draftsman determined upon an
approach involving deletion of subsection (3) of ORS 126,660
and a new separate statute section containing the substance of
subsection (3) as revised, instead of an approach involving
amendment of subsection (3). :

The wording of parts of section 11 follow, in so far as
appropriate, the pattern of ORS 126.525 and the first clause
of ORS 126,530, which relate to windilng up the affairs of a
guardianship of the estate, As in the case of the amendment
of subsection (3) of ORS 126,660 adopted in principle by the
advisory commlttee, that part of section 11 relating to a con~
servatorship terminated by the death of the ward adopts by
reference the provisions of ORS 126,530 to 126,545, which re-
late to winding up the affairs of a guardianship of the es-
tate terminated by the death of the ward. ORS 126,336 also 1s
adopted by reference, in order to make applicable the provi-
sions of that statute section relating to a final account,

That part of section 11 relating to the duty of the con-
servator to account where the ward is living and incompetent
refers to the "guardian of the person and estate or guardilan
of the estate for the ward," in order to conform to the word-
ing of paragraph (b) of subsection (1) of ORS 126,660,

The first sentence of subsection (2) of section 11 pre-

scribes the duty of the conservator to account upon ftermina-
tion of the conservatorship other than by the death of the ward,

16
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It appears that neither ORS 126.636 nor any other provision
of the conservatorship statutes makes appllcable the provi-
gions of ORS 126.336 relating to a final account., Further,
it does not appear that the provisions of ORS 126,540 and
126,545, relating to discharge of a guardian of the estate,
are applicable in the conservatorship termination other than
by the death of the ward situation. Should more detail be
provided on what happens when a conservatorship ls terminated
other than by the death of the ward, particularly with re-
spect to accounting and discharge?

Common Trust Funds; Mineral Leases

At the May 16, 1964, meeting of the advisory committee,
the draftsman pointed out that since enactment of the present
Oregon guardianship and conservatorship statutes in 1961
there had been two enactments that had changed those 1961
statutes (ORS 126,250, relating to investment by guardians in
common trust funds without prior court approval; and ORS
116,890, 116,900, 126,436 and 126,490, relating to lease of
real property of wards for purposes of exploring for or ob-
taining oil, gas and minerals). The commlittee agreed that the
draftsman should examine the provislons of these two enactments
and bring to the attention of the commlttee any problems dis-
covered, See Minutes, 5/16/64, page 12. :

ORS 126,250, which includes the common trust fund provi-
sion, 1s otherwise amended by sectlion 1 of the rough draft of
proposed legislation set forth above. At the time the commif-
tee considers section 1 of the rough draft the draftsman will
comment orally on the common trust fund provision and his ex-
amination thereof, Also, Mr, Carson, the chairman of the
Subcommittee on Guardianship and Conservatorship, has asked
Mr, Zollinger to examine and comment orally on the common
trust fund provision,

At an appropriate time the draftsman will comment orally
on the mineral leases and hils examination thereof. Alsco,
Mr. Carson has indicated his intention to examine and comment
orally on these provisions, For the purpose of facilitating
this comment, the pertinent statute sectlons are set forth
below, ORS 116,890 and 116,900 were new provisions in 1963
(sections 9 and 10, respectively, chapter 417, Oregon Laws
1963). ORS 126.436 and 126.490 were amended in 1963 by sec-
tions 1 and 2, respectively, chapter 417, Oregon Laws 1963,
and are set forth in such a form as to show, by brackets and
underscoring, the deletions and additions made by the 1963
amendments.

17
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116.890, No lease executed by a guardian, executor, ad-
ministrator or other fiduciary pursuant to the terms of ORS
116.745, 116,825, 116,840 to 116,900, 126.436 and 126.490 and
the order of the court, including, without limitation, a lease
granting the right to explore or prospect for and remove and
dispose of oil, gas and other hydrocarbons, and all other min-
erals or substances, similar or dissimilar, which may be pro-
duced from a well drilled pursuant to such lease, shall be
vold or voidable because the term thereof may or will extend

beyond the duration of such guardianship or estate proceeding.

116,900, ORS 116.745, 116,825, 116,840 to 116,900,
126,436 and 126,490 apply to guardianships, conservatorships
and estate proceedings that are now or may hereafter be pend-

ing in the courts of this state,

126.436, If 1t appears to the court that the sale, mort-
gage or lease referred to in ORS 126,426 is necessary or proper
for any purpose referred to in ORS 126,406, the court shall
order the sale, mortgage or lease to be made. [The] A mort-
gage or surface lease ordered shall be made subject to such
terms and conditions as the court may consider necessary or

proper. An order authorizing the executlon of a lease or other

instrument for the purpose of exploring or prospecting for and

extracting, removing and disposing of oll, gas and other hydro-

carbons, and all other minerals or substances, similar or dis-

similar, that may be produced from a well drilled by the lessee,

shall require a minimum of one-elghth royalty and shall set
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forth the annual rental, if any rental ig required to be paid,

the period of the lease which shall be for a primary term of

10 years and so long thereafter as oll, gas, other hydrocar-

bons or other leased substances are produced in paying quan-

titles from the leased premises or lands pooled or unitized

therewith, or mining or drilling operations are conducted on

the leased premises or lands pocled or unitized therewith,

and may authorize such other terms and conditions as the court

may consider necessary or proper including, without limita-

tion, a provision empowering the lessee to enter into any

agreement authorlzed by ORS chapter 520 wlth respect to the

land covered by the lease, including provisions for poollng

or unitization by the lessee, [The] A sale ordered shall be

made as provided in ORS 126,441 to 126,466, and subject to
such additional terms and conditions as the court may consider

necessary or proper,

126.490, No proceedings for the sale, exchange, surren-

der, partition, mortgage, pledge or lease {including a lease

executed for the purposes of exploring or prospecting for and

extracting, removing and disposing of oil, gas, other hydro-

carbons and all other minerals or substances, similar or dis-

similar, that may be produced from a well drilled pursuant to

such lease) of any property of the ward by a guardian of the
estate are subject to collateral attack on account of any ir-
regularity in the proceedings if the court which ordered the
sale, exchange, surrender, partition, mortgage, pledge or

lease had jurisdiction fto do so,.
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OREGON PROBATE LAW REVISION

Rough Draft of Proposed Legislation
on '
Guardianship and Conservatorship

July 18, 1964

To the Members of the Advisory Committee on
Probate Law Revision:

This is a rough draft of proposed legislation designed
to revise certain provisions of the Oregon statutes relating
to guardianship and conservatorship. The draft has been pre-
pared pursuant to and is based upon action by the advisory
committee at the May 16 and June 13, 1964, meetings. It is
submitted for your consideration.

The draft consists of new statute sections and amend-
ments of existing statute sections. In the case of amend-
ments, matter underscored, like this, is new matter to be
added, and matter in brackets, [like this], is existing mat-
ter to be deleted.

Each section of the draft is followed by a Comment, in
which the draftsman sets forth a brief description of the
revision proposed by the section, a reference to the advisory
commlttee action upon which the revision is based, as recorded
in the minutes of the May 16 and June 13 meetings, or to some
other reason for the revision and, in some cases, questions
for consideration by the committee,

Robert W, Lundy
Chief Deputy Legislative Counsel
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Section 1, ORS 126,250 is amended to read:

126.250. (1) A guardian of the estate may invest the
property of the ward as pfovided in this section, ORS 128,020
and any other law applicable to investments by guardians. No
investment shall be made without prior approval of the court
by order in any property other than:

(a) Time or other deposits of cash;

Lgl Interest-bearing obligations of or fully guaranteed
by the United States; [, or commbn trust funds, as defined in
ORS 709,170, composed of investments in interest-bearing ob-
1igations'of-or fully guaranteed by the United States, and
time or other deposits of cash, or]

(c) Interest-bearing obligations of this state or any
county, city, port district or school district of this state,
issued in compliance with law, and the issuer of which has
not defaulted in the payment of either principal or interest
of any general obligation bond wilthin five years next preced-
ing the date of the investment; or

(d) Common trust funds maintained by the guardian as

provided in ORS 709,170 and composed only of any property re-

ferred to in paragraphs (a) to (c¢) of this subsection.

(2) Subject to subsection (1) of this section, a guard-
ian of the estate for two or more wards may invest the prop-
erty of two or more of the.wards in property in which each

ward whose property is so invested shall have an undivided
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interest. The guardian shall keep a separate record showing
the interest of each ward in the investment and the income,
profits or proceeds therefrom,

[(3) (a) A guardian of the estate for a ward who is
receiving moneys paid or payable by the United States through
the Veterans Administration shall give written notice of each
proposed inveétment under this section to a representative of
the Veterans Administration. The notice shall specify whether
the proposed investment is to be made with or without prior
approval of the court, and if with prior approval, the time
and place of the hearing on the petition of the guardian
therefor, ]

[{(b) If the proposed investment is to be made with prior
approval of the court, the notice shall be given at least 10
days before the date of the hearing.]

[(c) If the proposed investment 1s to be made without
prior approval of the court, the notice shall be given at
least 15 days before the date of the proposed investment. If,
within 10 days after the date the notice is given, a repre-
sentative of the Veterans Administration files in the guard-
lanship proceeding an objection to the investment and serves
a copy thereof on the guardian, the proposed investment shall
not be made without prior approval of the court,]

[(d) A representative of the Veterans Administration may
appear and be heard at any hearing under this subsection.]
Comment: Section 1 amends ORS 126,250, in part, by rearranging
T the list of investments in subsection (1% thereof a
guardian of the estate may make without prior court approval

and by placing each category of investment in a separate

2
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paragraph., .This change 1s based upon action by the advisory
committee at the June 13, 1964, meeting. See Minutes,
6/13/64, page 9; Appendix A,

Section 1 amends ORS 126,250, in part, by deleting sub-
section (3) thereof, and is based upon action by the advisor
committee at the May 16, 1964, meeting. See Minutes, 5/16/6%,
page 1ll; Appendix B, pages 9 and 10,

Section 2, ORS 126.336 is amended to read:

126.336. (1) A guardian of the estate shall make and
file in the guardianship proceeding a written verified account
of his administration:

(a) Unless the court orders otherwise, annually within
30 days after the anniversary date of his appointment.

(b) Upon filing his petition to resign and before his
resignation is accepted by the court.

(¢) Within 30 days after the date of his removal,

' (d) Within 90 days after the date of termination of the
guardianship.

(e) At such other times as the court may order.

(2) Each account made and filed by a guardian of the
estate shall include the following information:

(a) The period of time covered by the account,

(b) The amount of the property of the ward according
to the inventory, or if there was a previous account, the
amount of the balance of the next previous account, and all
property and rents, income, issues, profits and proceeds
from property received during the period covered by the ac-
count,

(c) All disbursements made during the period covered

3
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by the account. Receipts for such disbursements shall accom-
pany the account. |

(d) The property of the ward on hand.

(e) Such other information as the guardian considers
necessary to show the condition of the affairs of the guard-
iénship or as the court may order.

(3) Each account made and filed by a guardian of the
estate for two or more wards shall show the interest of each
ward in receipts, disbursements and property on hand,

(4) Before filing any account other than his final

account the guardian of the estate shall [give a copy of each
account to the person or institution having the care, custody

or control of the ward.] cause a copy of the account to be

mailed or delivered:

(a) If the ward has been committed or admitted to, and

not discharged from, a state institution listed in ORS 426,010,

427,010 or 428,420, to the superintendent of the institution

and the Secretary of the Oregon State Board of Control;

(b) If there is a guardian of the person for the ward

other than the guardian of the estate, to the guardian of the

person;

{c) If the ward is not a minor or an incompetent, to the

ward; and

(d) If the ward is a minor or an incompetent, to the

ward's spouse who 1s a resident of this state and not under

legal disability; or, if there is no such spouse, to the ward's

children who are residents of this state and not under legal

4
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disability; or, 1f there is no such spouse and ho such

children, to the ward's parents who are residenfs of this

state and not under 1ega1 disability; or, if there is no

such spouse, no such children and no such parents, to the

ward's brothers and sisters who are residents of this state

and not under legal disability.

The guardian of the estate shall file with each account

other than his final account proof satisfactory to the court

that copies of the account have been mailed or delivered as

p;bvided in this subsection, showing the names of the per-

sons to whom, and the addresses to or at which, the copies

were mailed or delivered.

(5) The guardian of the estate shall cause a copy of
his final account to be served personally on [a ward not un-
der legal disability, the person or institution having the
care, custody or control of a ward under legal disability, ]

each person to whom copies of other accounts are required to

be mailed or delivered as provided in subsection (4) of this

section, the executor or administrator of a deceased [ward]

ward's estate and a successor guardian, Within 10 days after

the date of the service, any person [or institution] so re-
quired to be served may make and file in the guardianship
proceeding written objections to the final account.

(6) The court, before settlement of any account, may
provide for inspection of the balance of the property of the
ward on hand., The court shall settle each account filed by
a guardian of the estate by allowing or disallowlng, either

in whole or in part, or surcharging such account; but without

5
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prejudice to objections thereto at the time and in the manner

that objections may be made to a final account.

Comment: Section 2 amends ORS 126.336 by specifying with more
particularity therein the persons who are to receive

copies of final and other accounts made and filed by a guardian

of the estate and the procedure for giving copies of accounts

other than final accounts. This change is based upon action

by the advisory committee at the June 13, 1964, meeting. See

Minutes, 6/13/64, pages 11 to 13; Appendix C,

Section 3., ORS 126,346 is amended to read:

126,346, (1) Where a guardian of the estate has been
appointed for a ward who is receiving moneys paid or payable
by the United States through the Veterans Administration, a
representative of the Veterans Administration may give to the
guardian and file in the guardianship proceeding, written no-
tice requesting that a copy of all accounts and petitions for
court approval of any guardianship matter requiring court ap-
proval which are to be filed in the guardianship proceeding be
given to a representative of the Veterans Administration des-
ignated in the notice. [Except as otherwise provided in ORS
126,250, ] After such notice is given and filed the guardian
shall give a copy of all such accounts and petitions to the
designated representative of the Veterans Administration be-
fore they are filed in the guardianship proceeding, and, un-
less the notice is waived in writing, shall give written
notice of the hearing by the court on each such account or
petition to the designated representative of the Veterans Ad-
ministration at least 10 days before the date of the hearing.

A representative of the Veterans Administration may appear

and be heard at any such hearing.

6
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(2) If a guardian of the estate for a ward who is re-
ceiving moneys paid or payable by the United States through
the Veterans Administration fails to file in the guardianship
proceeding any account or report required by law, the court,
upon the petition of a representative of the Veterans Admin-
istration, shall make an order requiring the guardian to file
the account or report or to show éause why he should not be
required to do so.

Comment: Sectlon 3 amends ORS 126,346 by deleting that part
— of subsection (1) thereof which refers to the pro-
visions of ORS 126,250. The pertinent provisions of ORS
126.250 so referred to are all embodied in subsection (3)
thereof, which 1s deleted by the amendment of ORS 126,250 by
section 1., Thus, the reference in subsection (1) of ORS
126.346 is unnecessary and should be deleted.

vSection 4L, ORS 126,516 i1s amended to read:

126,516, Where, at the time of the appointment of the
guardian or thereafter, the estate of a ward consists of per-
sonal property having a value not exceeding by more than
$1,000 the aggregate amount of unpaid expenses of administra-
tion of the guardianship estate and claims against the es-
tate, the guardian of the estate, with prior approval of the
court by order, may pay such expenses and claims from the
estate and deliver all the remaining personal property to
such person as the court may designate in the order, to be
held, invested or used as ordered by the court. The recip-
ient of the property so delivered shall give a receipt there-

for to the guardian. The receipt is a release and acquittance

to the guardian as to the property so delivered. The guardian
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shall file in the guardianship proceeding proper recelpts or
other evidence satisfactory to the court showing such delivery.
The guardianship is terminated by the order of the court, but

the guardian is not subject to section 7 of this 1965 Act or

ORS 126.530.

Comment: Section 4 amends ORS 126,516 by adding to the last

sentence thereof a reference to section 7. The last
sentence presently contains a reference to CRS 126,530. Sec-
tion 7 is a new provision embodying that part of ORS 126,530
relating to winding up the affairs of a guardianship of the
estate terminated other than by the death of the ward, See
the comment under section 7. Section 8 amends ORS 126,530, in
part, by making it applicable only to winding up the affairs
of a guardianship of the estate terminated by the death of the
ward, See the comment under section 8. '

The amendment of ORS 126.516 by section 4 proceeds on the
premise that ORS 126.516 may be applicable upon the death of
the ward, and that therefore the last sentence thereof should
specify that the guardian proceeding under ORS 126,516 is not
subject to either section 7 or ORS 126,530, as amended by sec-
tion 8. If this premise is false, and ORS 126,516 is not in-
tended to be applicable upon the death of the ward, then the
reference to ORS 126,530 should be deleted and perhaps some
further specific clarification of the application of ORS
126.516 should be made,

Section 5. ORS 126,525 is amended to read:
126.525, Except as otherwise provided in ORS 126,336,
section 7 of this 1965 Act, ORS 126,530 and 126,535, the

authority and duties of a guardian terminate when the guard-
ianship is terminated.

Comment: Section 5 amends ORS 126.525 by adding thereto a

reference to section 7. ORS 126,525 presently con-
tains a reference to 126,530, Section 7 is a new provision
embodying that part of ORS 126.530 relating to winding up the
affairs of a guardianship of the estate terminated other than
by the death of the ward. See the comment under section 7.
Section 8 amends ORS 126,530, in part, by making it applicable
only to winding up the affairs of a guardianship of the es-
tate terminated by the death of the ward, See the comment
under section 8,
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Section 6. Section 7 of this Act is added to and made a
part of ORS 126.006 to 126,565,

Section 7.  Within 90 days after the date of termination
of a guardianship of the estate other than by the death of
the ward, or, if necessary, such further time as the court by
order may allow upon a petition filed in the guardianship
proceeding by the guardian of the estate during or within a
reasonable time after the 90-day period and upon such notice
and hearing as the court may order, the guardian of the es-
tate shall wind up the affairs of the guardianship, and his
authority and duties, including his right to possession of
all property of the ward whether in the physical possession
of the guardian or another, and the provisions of law appli-
cable thereto shall continue for such purpose, as follows:

(1) The guardian shall pay from the guardianship estate:

(a) All expenses of administration of the guardianship
estate, including expenses of winding up the affairs of the
guardianship, allowed before or after the termination; and

(b) All claims againét the estate allowed before or
after the termination.

(2) Payment of expenses and claims under subsection (1)
of this section shall be made first from money of the guard-
ianship estate, and then, if there is not sufficient money,
from any one}or more of the following:

(a) Proceeds of the mortgage or pledge, or both, of any
other property of the estate;

(b) Proceeds of the sale of any other personal property

of the estate; or
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(¢c) Proceeds of the sale of real property of the estate,
if the petition for such sale was filed before the termination
of the guardianship and the court by order authorizes the
guardian to proceed with the sale,

(3) The guardian shall deliver to the ward all property
of the ward in his possession after payment, if any, of ex-
penses and claims under subsections (1) and (2) of this section.
The ward shall give a receipt therefor to the guardian. The |
receipt is a release and acquittance to the guardian as to the
property so delivered., The guardian shall file in the guard-
ianship proceeding proper receipts or other evidence satisfac-
tory to the court showing such delivery.

Comment: Section 7 is a new provision embodying that part of

ORS 126,530 relating to winding up the affairs of a
guardianship of the estate terminated other than by the death
of the ward., Section 8 amends ORS 126,530, in part, by making
it applicable only to winding up the affairs of a guardianship
of the estate terminated by the death of the ward. See com-
ment under section 8, The division of the present provisions
of ORS 126.530 into two separate statute sections is based
upon action by the advisory committee at the May 16, 1964,
meeting. See Minutes, 5/16/64, pages 9 and 10.

Section 7 permits the court to extend the present fixed
90-day winding up period upon application by the guardian dur-
ing or after the 90-day period and upon such notice and hear-
ing as the court may order, This provision for extension is
based upon action by the advisory committee at the May 16,
1964, meeting. See Minutes, 5/16/64, pages 8 to 10; Appendix
B, pages 4 to 6, Note that a petition for extension filed
after the 90-day period must be filed "within a reasonable
time." Is the quoted wording desirable? Note also that the
notice and hearing on the extension is to be "as the court
may order." Should some notice and hearing be required in
every case, with the nature thereof left to the discretion of
the court, or should the court have discretion to dispense
with notice and hearing altogether in appropriate cases?

This matter should be clarified,

Section 7 specifies that the continuing authority of the
guardian in winding up the affairs of the guardianship includes

10
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his right to possession of the ward's property whether or not
in the physical possession of the guardian. This specifica-
tion is an effort to resolve a matter brought to the attention
of the advisory committee involving the purported failure of
banks to honor checks drawn by guardians in winding up the
affairs of guardianships terminated by the death of the ward
(see Comment & Suggestion No, 7), and is based upon action by
the advisory committee at the May 16, 1964, meeting. See
Minutes, 5/16/64, pages 9 and 10, The present wording of the
continuing authority of the guardian in ORS 126,530 seems
reasonably clear, The added wording (i.e., "including his
right to possession of all property of the ward whether in the
physical possession of the guardian or another") may be sur-
plusage, but perhaps at the same time desirable reinforcement
of the intended nature of the guardian's continuing authority.
There may be better ways to resolve the matter than the added
wording. The draftsman solicits suggestions,

 Subsection (3) of section 7 requires the guardian to
deliver property to the ward, and is based, of course, upon
subsection (3) of ORS 126,530, Are there any possible circum-
stances under which, upon termination of the guardianship
while the ward is living, the ward would not be competent to
accept delivery of the property and give the required receipt
to the guardian?

Section 8, ORS 126,530 is amended to read:

126,530, Within 90 days after the date of termination

of a guardianship of the estate by the death of the ward, or,

- if necessary, such further time as the court by order may

allow upon a petition filed in the guardianship proceeding by

the guardian of the estate during or within a reasonable time

after the 90-day period‘and upon such notice and hearing as

the court may order, the guardian of the estate shall wind

up the affairs of the guardianship, and his authority and

duties, including his right to possession of all property of

the ward whether in the physical possession of the guardlan

or another, and the provisions of law applicable thereto

shall continue for such purpose, as follows:

11
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(1) The guardian shall pay from the guardianship estate:

(a) All expenses of administration of the guardianship
estate, including expenses of winding up the affairs of the
guardianship, allowed before or after the termination;

(b) All claims against the estate allowed before or af-
ter the termination; and

(¢) [If the guardianship is terminated by the death of
the ward, and] If the estate of the ward is solvent, and with
prior approval of the court by order, expenses for the proper
care, maintenance and support of the ward's surviving spouse
and minor children during the [90-day] winding up period.

(2) Payment of expenses and claims under subsection (1)
of this section shall be made first from money of the guard-
ianship estate, and then, if there is not sufficient money,
from any one or more of the following:

(a) Proceeds of the mortgage or pledge, or both, of any
other property of the estate;

(b) Proceeds of the sale of any other personal property
of the estate; or

(¢) Proceeds of the sale of real property of the estate,
if the petition for such sale was filed before the termination
of the guardianship and the court by order authorizes the
guardian to proceed with the sale,

(3) Except as otherwise provided in subsection (5) of
this section, the guardian shall deliver to [the ward or] the
executor or administrator of the [deceased] ward's estate all

property of the ward in his possession after payment, if any,

12
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of expenses and claims under subsections (1) and (2) of this

section., At any time during the winding up period the court,

upon a petition filed by the executor or administrator, may -

order the guardian to deliver to the executor or administra-

tor any part of the property of the ward in his possession

not necessary for such payment. The récipient of the property

so delivered shall give a receipt therefor to the guardian,
The receipt is a release and acquittance to the guardlan as
to the property so delivered. The guardian shall file in the
guardianship proceeding proper receipts or other evidence
satisfactory to the court showing such delivery.

(4) Except as otherwise provided in subsection (5) of
this section, [if the guardianship is terminated by the death
of the ward, and] i1f the sale, mortgage or pledge of property
of the guardianship estate is necessary for the payment of
all expenses and claims referred to in paragraphs (a) and (b)
of subsection (1) of this section, and if such sale, mortgage.
or pledge cannot be made and the proceeds used to pay all
such expenses and claims within the [90-day] winding up per-
iod, the guardian shall pay none of such expenses and claims,
but such expenses and claims are liens upon and shall be paid
first from property delivered under subsection (3) of this
section,

(5) If [the guardianship is terminated by the death of]
the ward died intestate, and if the guardianship estate ex-
ceeds the aggregate amount of the expenses and claims refer-

red to in subsection (1) of this section and the expenses of

13
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last sickness and funeral of the ward, but does not exceed
such aggregate amount by more than $1,000, the guardian may,
after payment of such expenses and claims from the guardian-
ship estate, deliver all property of the ward in his posses-
sion to:

(a) The ward's surviving spouse;

(b) If there is no surviving spouse, the ward's surviv-
ing children in equal shares;

(c) If there is no surviving spouse and no surviving
children, the ward's surviving parent or parents in equal
shares;

(d) If there is no surviving spouse, no surviving chil-
dren and no surviving parent or parents, the ward's surviving
brothers and sisters in equal shares; or

(e) If any person who may receive property under this
subsection is under legal disability, the guardian of the es-
tate, if any, for such person, and if none, the person desig-
nated by the court in a proceeding under ORS 126,555.

The guardian may rely upon proof by affidavit which he believes
to be true to establish the fact of intestacy and the relation-
ship of those surviving the ward who may receive property un-
der this subsection. The recipient of the property so deliv-~
ered shall give a receipt therefor to the guardian, The
recelpt is a release and acquittance to the guardian as to the
property so delivered, but the recipient is accountable as to
'the property so delivered to an executor or administrator, if

any, of the [deceased] ward's estate, and if none, to any

14
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person beneficially interested therein. The guardian shall
file in the guardianship proceeding proper receipts or
other evidence satisfactory to the court showing such de-
livery.

Comment: Section 8 amends ORS 126,530, in part, by making

it applicable only to winding up the affairs of a
guardianship of the estate terminated by the death of the
ward, For disposition of that part of ORS 126.530 relating
to winding up the affairs of a guardianship of the estate
terminated other than by the death of the ward, see section
7 and comment thereunder, :

Section 8 amends ORS 126,530, in part, by adding provi-
sions permitting extension of the present fixed 90-day
winding up period and specifying that the continuing author-
ity of the guardian in winding up the affairs of the guard-
ianship includes his right to possession of the ward's
property. See comment on these matters under section 7,

~ Section 8 amends ORS 126.530, in part, by adding to

subsection (3) thereof a new provision authorizing the court
to order the guardian to deliver to the executor or adminis-
trator of the deceased ward's estate during the winding up
period any property of the ward not necessary for winding up
purposes, This new provision 1is based upon action by the
advisory committee at the May 16, 1964, meeting. See Minutes,
5/16/64, pages 9 and 10, . , _

Subsection (2) of ORS 126,530 authorizes the sale, mort-
gage or pledge of property of the guardianship estate for the
purpose of paying expenses and claims during the winding up
period, Would it be desirable and feasible to impose some
limitation on this authority with respect to specific property
devised or bequeathed by the will of the deceased ward or with
respect to property exempt from execution? ORS 126,495 (trans-
fer of ward's property not an ademption) does not appear to
apply during the winding up period since it speaks of specifi-
cally devised or bequeathed property "not contained in the
estate of the ward at the time of his death."

Subsection (4) of ORS 126.530 provides that when all ex-
penses and claims cannot be paid within the winding up period,
none of them shall be paid and they are liens upon property
delivered under subsection (3). Are there any possible cir-
cumstances under which payment of expenses and claims might
be commenced but not completed even where the winding up per-
iod 1s extended, and some expenses and claims remain unpaid
at the time of delivery of property under subsection (3)?

15
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Section 9, ORS 126,555 is amended to read:

126.555. (1) Where it appears that a guardian of the
estate for a person under legal disability has not been ap-
pointed [and that the value of the estaté of such person is
not more than $1,000], any court having probate jurisdiction,
upon petition therefor and with such notice as the court may
order or without notice, and without the appointment of a
guardian of the estate for such person, may make an order

authorizing a person designated in the order to:

gag Settle [debts and other choses] any debt or other

chose in action not exceeding $1,000 due to [such] the person

under legal disability and receive payment thereof; [, and to]

gbg Receive property having a value not exceeding $1LOOO

of [such] the person under legal disability; or

(c) Sell for cash any of the real or personal property

having a value not exceeding $1,000 of the person under legal

disability and receive the proceeds thereof. The sale shall

be approved by the court.

§2} The person [so] designated in the order of the court

under subsection (1) of this section may give a release and

discharge for any [such] debt or other chose in action so

settled and paid or for any [such] property so received, or

may execute such instruments as are appropriate to effect the

conveyance or transfer of any real or personal property so

sold for cash. [, and] He shall hold,binvest or use all funds

or other property so received as ordered by the court.

Comment: Section 9 amends ORS 126.555 by adding to the trans-
actions that may be accomplished without guardianship

16
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under the provisions thereof the sale for cash of real or
personal property of a person under legal disability, and by
changing the limitation upon the application of the provi-
sions thereof from situations in which the value of the es-
tate of the person .under legal disability is not more than
$1,000 to a limitation of $1,000 upon the particular transac-
tion involved (i.e., debt or other chose in action to be .
settled and pald, property to be received or real or personal
property to be sold for cash). This addition and change are
based upon action by the advisory committee at the June 13,
1964, meeting. See Minutes, 6/13/64, pages 13 to 16;
Appendix D, - ,

Action by the advisory committee at the June 13 meeting
supersedes its action at the May 16, 1964, meeting, which
would have changed the limitation upon the application of ORS
126.555 from situations in which the value of the estate of
the person under legal disability is not more than $1,000 to-
situations in which the value of such person's personal prop-
erty, including debts and other choses 1in action due to him,
is not more than $1,000. See Minutes, 5/16/64, page 11;
Appendix B, pages 11 and 12, :

.~ May a court make an order under ORS 126,555 that consti-
tutes a continuing authority to settle and receive payment of
debts or other choses in action, to receive property or to
sell for cash real or personal property, or must the order be
limited to a particular transaction? Is this a matter in
need of clarification?

Should any consideration be given to permitting é>court
other than one having probate Jjurisdiction to make an order
under ORS 126,555°%

Section 10, ORS 126,660 is amended to read:

126,660, (1) A conservatorship is terminated:

(a) By the death of the ward; or

(b) By the appointment and qualification of a guardian
of the person and estate or a guardian of the estate for the
ward.,

(2) The court by order may.terminate a-conservatorship.
if the court determines that:

(a) The ward is competent and desires to terminate the

conservatorship; or

17
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&

(b) The conservatorship no longer is necessary.

[(3) Upon termination of a conservatorship as.provided
in this section, the conservator shall account to the ward,
if competent, and otherwise to the ward's personal represent-
ative.] |
Comment: Section 10 amends ORS 126.660 by deleting subsection
— (3) thereof. For disposition of subsection (3) of
ORS 126.660, see section 12 and comment thereunder,

Section 11, Section 12 of this Act is added to and made
a part of ORS 126,606 to 126.660,

Section 12, (1) Except as otherwise provided in sub-
section (2) of this section, the authority and duties of a
conservator terminate when the conservatorship is terminated.

(2) If a conservatorship is terminated other than by
the death of the ward, the conservator shall, if the ward is
living and competent, account to the ward, or, if the ward is
living and incompetent, account to the guardian of the person
and estate or guardian of the estate for the ward, If a con-
servatorship is terminated by the death of the ward, the
conservator shall wind up the affairs of the conservatorship,
and his authority and duties and the provisions of law appli-
cable thereto shall continue for such purpose, as provided in
ORS 126,336 and 126,530, and ORS 126,535 to 126,545 shall
apply.

Comment: The advisory committee at the May 16, 1964, meeting
adopted in principle the following amendment of sub-
section (3) of ORS 126.660:
"(3) Upon termination of a conservatorship as pro-

vided in this section, the conservator shall account to
the ward, if living and competent, [and otherwise to the
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ward's personal representative] or, i1f living and incom-
petent, to the guardian of the estate of the ward, or,
if the ward has died, the affairs of the conservatorship
shall be wound up in the same manner as provided in ORS
120,530 to 120.545."

See Minutes, 5/16/64, page 8; Appendix B, page 4. Upon con-
sideration of the matter, the draftsman determined upon an
approach involving deletion of subsection (3) of ORS 126.660
and a new separate statute section containing the substance of
subsection (3), as revised, instead of an approach involving
amendment of subsection (33.

The wording of parts of section 12 follow, in so far as
appropriate, the pattern of ORS 126.525 and the first clause
of ORS 126,530, which relate to winding up the affairs of a
guardianship of the estate, As in the case of the amendment
of subsection (3) of ORS 126,660 adopted in principle by the
advisory committee, that part of section 12 relating to a con-
servatorship terminated by the death of the ward adopts by
reference the provisions of ORS 126,530 to 126.545, which re-
late to winding up the affairs of a guardianship of the es-
tate terminated by the death of the ward, ORS 126,336 also is
adopted by reference, in order to make applicable the provi-
sions of that statute section relating to a final account,.

That part of section 12 relating to the duty of the con-
servator to account where the ward is living and incompetent
refers to the "guardian of the person and estate or guardian
of the estate for the ward," in order to conform to the word-
ing of paragraph (b) of subsection (1) of ORS 126.660,

The first sentence of subsection (2) of section 12 pre-
scribes the duty of the conservator to account upon termina-
tion of the conservatorship other than by the death of the
ward, It appears that neither ORS 126.636 nor any other pro-
vision of the conservatorship statutes makes applicable the
provisions of ORS 126,336 relating to a final account.
Further, it does not appear that the provisions of ORS 126,540
and 126,545, relating to discharge of a guardian of the es-
tate, are applicable in the conservatorship termination other
than by the death of the ward situation. Should more detail
be provided on what happens when a conservatorship is termin-
ated other than by the death of the ward, particularly with
respect to accounting and discharge?
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REPORT
September 11, 196l

To: Members of the Advisory Committee
on Probate Law Revision

From: Stanton W. Allison and Robert W. Lundy
‘Subject: Revised rough draft on "Protecting Property Right During Marriage."

Prior to the last meeting of the Advisory Conmittee, we submitted a rough
draft of proposed legislation entitled "Protecting Property Right During
Marriage," dated August L, 196L. The aim of that rough draft was to provide
protection, by means of a recorded declaration, of a right of a surviving
Spouse to receive, upon the death of the other spouse, a fee estate in an
undivided one-fourth interest in real property owned during the marriage by
the other spouse in his sole right against an attempt by the owner spouse to
convey or mortgage such real property without the Joinder of the nonowner
spouse in the conveyance or mortgage, and thus to defeat or diminish the
right of the surviving spouse to receive such an interest in the real property
by intestate succession or election against will under the provisions of the
rough draft entitled "Changing Dower and Curtesy," dated August kL, 196).

The rough draft entitled "Protecting Property Right During Marriage,” dated
August L, 1964, was considered at length at the last meeting of the committee,
and a number of objections thereto were raised. See Minutes, Probate Advisory
Committee Meeting, 8/22/6l, pages 3, hand 7 to 9, and Appendix A. At that
meeting Mr. Allison indicated that we would endeavor to prepare and submit
a revised rough draft embodying the declaration deviece to protect a property
right during marriage, which would meet some of the objections raised. See
Minutes, Probate Advisory Committee Meeting, 8/22/6l, page 11. Following is
such a revised rough draft. ,

'Protect{ggﬁPropertyggiggnguriggglhrriggg

Section 1. (1) A married person, referred to in this section as the
declarant, may cause to be recorded in the record of deeds of any county in -
which real property owned by the spouse of the declarant in his sole right
is situated a written, Signed and acknowledged declaration claiming a mariﬁal
right in and to an undivided one~fourth interest in the real property so
owned in the county by the spouse of the declarant. The declaration shall
include a statement of the effectlof the recording of the declaration as

provided in subsection (3) of this section. The declaration may be in the
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following form:

/

DECLARATION CLAIMING MARITAL RIGHT

» declarant, is nOW'mafried to

(name of husband

» the owner of real property in

or wife owning real property)
County,; State of Oregon, in sole right, and declarant hereby claims a marital
right in and to an undivided one-fourth interest in and to all real property

now or hereafter owned during the marriage by -
(name of husband or wife owning

» the spouse of the declsarant, in sole right, in the above named

real property)
county.

The effect of the recording of this declaration, aé provided in section 1,
chap ter » Oregon Laws 1965 (Enrolled Bill ), is that the above
named spouse of the declarant may not, during the marriage and while this
declaration remains unrevoked, convey or mortgage real property ommed in sole
right by such spouse in the county in which Fhis declaration is recorded fr;e
of the marital right of declarant in and to an undivided one~-fourth interest
in such real property unless declarant either join; in the conveyance or
éxecutes & separate conveyance to release the marital right, or joins in the
mortgage to subordinate the marital right.

(Acknowledgment)

" Declarant

(2) If a declaration claiming & marital right has been recorded as provided
in subsection (1) of this section, upon the death of the spouse of the declarant

an undivided one-fourth interest in and to all real property owned during the -
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marriage by the svouse of the declarant in sole right in the county in

which the declaration is recorded shall become vested in the declarant,
unless the marital right has been reléased either by the joinder by the
declarant in a conveyance or the execution of a separate conveyance, or
the declaration has been revoked as provided in subsection (L) of this

section.

(3) If a declaration c]almlr“ a marital right has besn recorded as pro-
vided in subsection (1) of this ssction, the s oousSe of the declarant may not,
during the marriage and while the declaration remains unrevoked, convey or
mortgage real property cwned in sole right by such scouse in the county in
which the declaration is recorded free of the marital right of the declarant
in and to an undivided one~fourth interest in such real property unless the
declarant either joins in the conveyance or execubes 2 separaﬁe conveyance to
release the marital right, or joinz in the woritgage Lo subsrdinate the marital
right.

(4) A declaration recorded as provided in subsection (1} of this section
i3 revoked by:

(a) A written, signed and acknowledged revocaiion caused by the declarant
2 be recorded in the record of deeds of the county in which the dec}gratﬁan
wss recorded.

{(b) A decree declaring the marriage'§oid or dissolved.

{#} The death of the declarant befrre the death of the spouse of ths
declarant,

{d) & couwrt order as provided in subsecticon (5) of this sectlon,

{5) The spouse of a declarant, or any person to whom he <onveys or morte

gages real property to wnich a declarati ecorded as orovided in subsection

{1} of this section is acplicable withoui the joinder of the declarant, nay
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maintain, within 10 years after the date of the recording of the declaration,
an action to determine the validity and sufficiency of the deelaration in the
eireuit court fdr the county in which the deelaration is recorded. If the
court finds that the declaration is invalid or insufficient, the cowrt shall

order the revocation of the declaration.

Section 2. Section 3 of this Act is added to and made 2 part of ORS 126.006

to 126.565.

Section 3. A guardian of the estate, with prior approval of the court by
order, may exercise for and on behalf of the ward, the right of the ward to
cause a declaration claiming a marital right of the ward or a revocation

thereof to be recorded as pravided in section 1 of this 1965 het.
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'REPORT

October 1, 196k
Tos Members of the Advigory Committee
on Frobate Law Revision

From: Robert W. Lundy
Chief Deputy Legislative Coungel

Subject: Revised rough draft on "Protecting Property'ﬁight Buring'Mafriag@om

Prior to the Avgust 22 meeting of the Advisory Commities, M. Allison asnd
I submitted s rough draft of proposed legislation entitled *Protecting Property
Right During Merriage,” dated August L, 196k, That rough deaft wie considered
at the August 22 meeting., See Hinutes, Probate Advisory Committee Meeting, -
8/22/6h, pages 3 kend 7 %0 9, ang Appendix 4.

Prior to the September 12 meeting, Mr. Allison. amd T submitted a revised
rough draft of the proposed legislation, dated September 11, 1%68L4. ‘hmst
revigsed rough draft was considered at the September 12 neeting. See ¥inutes,
Frobate Advisory Committee ¥esting, 9/12/6li, pages 7 to 10, and Appendix.

I have prepared the following new revised rough draft of the proposed
legislation rursuant to and based upon action by the comuittee st the Septemher
12 meeting, and have incorporated thersin some of the ideas embodied in the
draft prepared by Mr. Gooding, dated September L, 196L, and sent te all
members of the commitiee. Mr. Allison did not rarticipate in the preparation
of the following rew revised rough draft and thus bears no responsibility
therefor.,

Protecting Property Right, During Marriage

Section 1. (1) A& married person; referrsd to in thie section ag the
declarant, Day cavse to be recorded ip the record of deeds of any'gount}
8 written, signed and acknowledged declarstion claiming a marital right
to an undivided one-fourth interest in all or specifically described real
pProperty owned in sole right by the spouse cfbthe declarant ang gituated
in the county . .

(2) & declaration applicable to all real property mﬁy be in the following

form:
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GENERAL DECLARATTON CLATMING MARITAIL RIGHT

s the spouse of

(name of declarant)

(name of husband or wife owning real
» hereby claims a marital right to an undivided one-fourth interest
property) '

in all real property owned in sole right by

{name of husband or wife ovming

and situated in County, State of Oregon.
real proverty) _

(Acknowledgment)

Declarant

(3) A declaration applicable to specifically described real property may
be in the following form:

SPECIFIC DECLARATION CLATMING MARITAL RIGHT

» the spouse of

(name of declarant)

(name of husbang or wife owning real
s hereby claims a marital right to an undivided one-fourth interest
property)

. in real property owned in sole right by

(name of husband or wife owning real

s Situated in County, State of Oregon,

property)

follows:

and described as

(Acknowledgment)

Declarant
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marital right.

(6) & recorded declaration may be revoked as to all or part of the real

revocation causeqd by the declarant to be recorded in the record of deeds of
the county in which the deélaration is recorded.

(7) a recorded declaration is revoked by :

(a) decree declaring the marriage void op dissolved.

By & decree of Permanent. or unlimi ted Separation from bed and boarg
Specilically revoking the declaration.

(¢) e death of the declarant before the death or thé Spouse of the
declarant.

(d) A court order as provided in subsection (8) or this section.

(8) e Spouse of g declafant, OT any person to whon he conveys or mort-

gages real broverty to which g recorded declaration is apnlicable without

sufficiency of the declaration in the circuit court for the county in which
the declaration is recorded. If the court finds that, the declaration is

invalid op insufficient, the court shail order the declaration revoked,
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l " Sect:ldn 2. Soetion 3 of this Act is added to and made a pu-t. of - oas

" '126. 006 to 126 565. - | |
Section 3. 4 guardiah of the estate, with ﬁrior approval of the court by

order, may exercise for and on behalf of the ward the right of the ward wndér

section 1 of this 1965 Act to cause a revocation of a recorded declaration

claiming a marital right of the ward to be recorded or release or subordinate

the marltal right.
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REPORT '
October 8, 196)

To: ﬁembars of the Advisory Committee
on Probats Law Revision

From: 'Stanton W. Allison

Subject: Revised rough draft on "Protecting Property Right During Marriage.®

entitled "Protecting Property Right During Marriage.n Incorporated in this
revised rough draft are some of the ideas embodied in Mr. Gooding's letter,
dated September 1k, 196L; my letter, dated October 1, 1964; and Mr. Lundy's
Teport, dated October 1, 196). ,

Protecting Property Right During Marriage

Seetion 1. (1) A married person, referred to in this section as the

declarant, may cause to be recorded in the record of deeds of any county

a written, signed and acknowledged declafation claiming a marital right

to an undivided one~fourth interest in specifically described real property
or in all real property then or thereafter owned during the marriage in sole
right by the spouse of.the declarant and situated in the county.

(2} A declaration applicable to all real property may be in the following

GENERAL DECLARATION CLAIMING MARITAL RIGHT

, the of
(name of declarant) (wife or husband) (name of husband or Wife

' » ¢laims & marital right to an undivided one-fourth
owning real property)

interest in all real property now or hereafter owned dufing the marriage in

scle right‘hy and situated-

{name of husband o wife owning real property)

~in County, State of Oregon.
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’(Acknowledgment)
i)

Declarant

(3) A declaration applicable to Specifically described real property may be

in the following form:

SPECIFIC DECLARATION CLAIMING MARTTAL RIGHT

s the of '
(name of declarant) {wife or husband) (name of husband or wife

s Claims a marital right to an undivided one-fourth

owning real property)
interest in the following deseribed real property owned in sols right by

and situated in

(name of husband or wife owning real property)
County, State of Oregon, to wit:
(Description of real property)

(Acknowledgment)

T Declarant

(L) An undivided one-fourth interest in real property to which a recorded
declaration is applicable, owned during the marriage in sole right by the
Spouse of the declarant and situated in the county in which the deélaration
is recorded, shall become vested upon the death of the spouse of the declarant
in the declarant as a marital right, unless the marital right has been released
or terminated or the declaration has been revoked as provided in this section.

{5) The spouse of the declarant may not convéy or mortgage real property
to which a recorded declaration is applicable free of the marital right of the
declarant unless the declaration has been revdked, the marital right has besn
terminated or the marital right is released by the declarant joining in the

conveyance or executing a separate conveyance or is subordinated by the declar-
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8% joining in the mortgage or trust deed.

(6) A recorded declaratior may be revoked a8 to all or part of the real
property to which it is applicable byia written, signed and acknowledged
revocation caused by the declarant to be recorded in the record of deeds

of the county in which the declaration is recorded.

(7) A marital right is terminated by:

(b) A decree of permanent or unlimited separation from bed and boarg
Specifically terminating the marital right.

(c) The death of the declarant before the death of the Spouse of the
declarant.

 {d) A court order a5 provided in subsecticn (8) of this section.

{8) The Spouse of a declarant, or any ﬁarson to whom he CONveys or mort-
gages real property to which a recorded declaration is applicable without
the Joinder of the declarant, may mainfain, within 10 years after'the date
of the recording of the deelaration, an action to determine the validity and
sufficiency of the declaration in the circuit court for the ecounty in which
the declaration is recorded. If the court finds that the declaration is

a8 provided in ORS 111.020. : |

Section 2. Section 3 of this Act is added to and made a part of ORS
126.006 to 126.56%5,
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section 1 of this 1965 Act to cause a revocation of a recorded declaration

claiming a marital right of the ward to be recorded or to release or sub-

ordinate the marital.
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(D) 1 the ward is a minor oilan inquget.qt, to_the ward's spouse who

1is not under legal disability and to any of thé ward's children, parents,

brothers or sisters who is not under legal disability and has presented a wm;

paragraph (a) of this subﬁection, showing the names of the persong to whom,

and the addresses to or at which, the copies were mailed or delivered.
L

Comment: The revision of subsection (4) of ORS 126.336 by the above draft
is based upon Minutes, Probate Advisory Committee Meeting, 8/22/6),
pages 11 to 1, and Appendix B. _ - ‘ '

See also: Minutes, 7/18/6li, pages 8 to 12. .
Section 2, Guardianship and Conservatorship Bill, Rough Draft,
7/18/6L, pages | and S. _
Minutes, 6/13/6), pages 11 to 13, and Appendix C. .
Minutes, 5/16/6);, pages 10 and 11, and Appendix B, page 8.




REPORT |
September ll,_196h

To: Members of the Advisory Committee
on Probate Law Revision

From: Robert W. Lundy
Chief Deputy Legislative Counsel

Subject: Disposition of intermediate accounts of guardian of estate.

At the last meeting of the Advisory Committee, I submitted a revised draft
of subsection (L) of ORS 126.336 (relating to the disposition of accounts
other than final accounts of a guardian of the estate), embodying, in so far
as possible, the revisions apparently agreed upon by the committee at the
July 18 meeting. At the last meeting the committee considered that revised
draft, directed or suggested certain revisions thereof and requested that I
prepare and submit a new revised draft. See Minutes, Probate Advisory Committee
¥e§ting, 8/22/6L, page 13. Following is such a new revised draft of subsection
L).

126.336. = % %
* % o

(4) (a) [The] Before filing any account other than his final account,

‘a guardian of the estate shall [give a copy of each account to the person
or institution having the care, custody or control of the ward.] cause a
copy of the account to be mailed or delivered:

(A) If the ward has been committed or admitted to, and not discharged

from; a state institution listed in ORS 426.010, 427.010 or L28.L20, to

the Secretary of the Oregon State Board of Control and to the superintendent

of the institution who has presented a request for a copy to the guardian

before the filing of the account.

(B) If there is a guardian of the person for the ward other than the

guardian of the estate, to the guardiah of the person.

{C) If the ward is a minor 1l years of age or older or a spendthrift,

to the ward.




£
7

L

REPORT

. September 11, 1964

To: Members of the Advisory Committee
on Probate Law Revision

From: Stanton W. Allison and Robert W. Lundy
Subject: Rough draft on owner spouse's statement in conveyance or mortgage

that property conveyed or mortgaged not residence of either spouse.

At the last meeting of the Advisory Committee 2 number of alternatives to
the rough draft of proposed legislation entitled "Protecting Property Right
During Marriage," dated August L, 196k, were suggested. See Minutes, Probate
Advisory Committee Meeting, 8/22/6h, pages 10 and 11. One of these alterna-
tives was a suggestion that the joinder of a nonowner spouse be required in
a conveyance of real property which js the place of residence of both spouses
or either of them, and that to secure compliance with such requirement the
owner spouse state in a conveyance without the joinder of the nonowner spouse
that the real property conveyed is not such place of residence. At that
meeting Mr. Allison indicated that we would endeavor to prepare and submit
a rough draft of pronosed legislation embodying the concept of such a state-
ment in a conveyance executed by an owner Spouse. See Minutes, Probate
Advisory Committee Meeting, 8/22/6li, page 1l. Following is such a rough draft.

Section 1. A married person who owns in his sole right real property
which is the place of residence of such married person, of his gpouse or of
both, may not convey or mortgage the real property unless the spouse of such
married person joims in the conveyance or mortgage. This requirement does
not create a proprietary right, title or jnterest in the spouse of such married
person in the real property, and failure of the spouse to join in the con-
veyance or mortgage does not affect the validity of the conveyance or mortgage.
If 2 warried person executes a conveyance or mortgage of any real property
owned by him im his sole right and the spouse of such married person does
not join in ithe conveyance or mortgage, the conveyance or mortgege shall

include the statement under oath of such married person that the\real property

is not the place of residence of such married person, of his spouse or of both.
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