becemher 6, 1968
To: Law Improvement Committee
From: Advisory Committee on Probate Law Revision

Subjeect: Changes in Preliminary Draft of Proposed Oregon
Probate Code

Copies of the Preliminary draft of the Proposed Oregon
Probate Code, prepared by the Advisory Committee on Probate Law
Revision with the assistance of the Oregon State Bar Committee
on Probate Law and Procedure, were distributed to all active
members of the Oregon State Bar in COregon and others in September
1968. Following this distribution, a series of some 18 meetings
throughout the state was arranged and held for the purpose of ex-
plaining to members of the Bar in attendance the provisions of
the preliminary draft and obtaining from those in attendance
their comments, suggestilons and criticisms on the preliminary
draft. These meetings, and the preliminary draft itself, were
widely publicized. The meetings were well attended.

The meetings were conducted by designated members of the
advisory and Bar committees, who explained in general the content
of the preliminary draft and described some of the specific
changes in the present probate code proposed thereby. Lawyers
in attendance then were invited to submit oral guestions, sug-
gestions and criticisms. The chalrman of each meeting prepared
and forwarded to the chairman of the advisory committee a resume
of the questions, suggestions and criticisms submitted. Lawyers
also were asked to submit written suggestions or criticisms to
the chairman of the advisory committee. A considerable number
of suggestions and criticisms on the preliminary draft were so
obtained.

The advisory and Bar committees met on November 15 and 16,
1968, to review proposed changes in the preliminary draft in
Lhe light of comments, suggestions and criticisms received, and
approved certain of those proposed changes. Pursuant to author-
ization given by the two committees at that meeting, subcommit-
tees met on November 22 and December 2 and 5, 1968, to consider
those and other changes and to finalize the content of the pre-
liminary draft for presentation to the Law Improvement Committee.
The changes approved by the two committees and their subcom-
mittees were draffed by Mr. Stanton W. Allison, and subsequently
reviewed, and in a few instances modified in form, by the
Legislative Counsel's office.

This set of green sheets sets forth the advlisory committee
changes in the preliminary draft. The sheets are designed for
insertion at appropriate places in the preliminary draft.



The format of the advisory committee changes set forth on
the green sheets generally is as follows:

l. Deletion of a complete section, subsection or paragraph
is indicated by a simple direction to delete.

2. Redesignation of a subsection or paragraph is also
indicated by a simple direction to this effect.

3. Change in the substance of a proposed new section is
indicated by [bracketing] material to be deleted and underscoring
material to be inserted.

k¥, Change in the substance of a proposed amendment of an
existing statute section is indicated by [[double bracketing]]
material to be deleted and double underscoring materlal to be
inserted.

In addition to deletions, insertions and redesignation of
subsections and paragraphs, a rearrangement of sectiocons in
certain areas of the preliminary draft is contemplated. By
reason of this rearrangement, the deletion of whole sections and
the insertion of whole new sections, a substantial renumbering
of sectilions of the preliminary draft, with advisory committee
changes, will be necessary. This rearrangement and renumbering
of sections 1s reflected, tentatively, in the revised Outline
included in this set of green sheets. Renumbering of sections
will require changes in references in certain sections of the
preliminary draft to other sections of that draft; this has not
yet been done.

The preliminary draft, with advisory committee changes,
constitutes the final draft of the proposed code submitted by
the Advisory Committee on Probate Law Revision to the Law Improve-
ment Committee, with the recommendation that the Law Improvement
Committee, after appropriate consideration, in turn submit that
draft, in the form of proposed legislation, to the Oregon Legis-
lative Assembly at the 1969 regular session thereof.

Following Law Improvement Committee consideration of and
action on the preliminary draft, with advisory committee changes,
the Legislative Counsel's office will proceed to prepare the
appropriate proposed legislation for submission to the 1969
“megon legislature. The proposed legislation will reflect any
.ianges in substance approved by the Law Improvement Committee
and any technilcal drafting changes defermined to be necessary.
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Mr. Allan G. Carson, Chairman
Law Improvement Committee
410 State Capitol

Salem, Oregon

Dear Mr. Carson:

The Law Improvement Committee's Advisory Committee
on Probate Law Revision herewith submits its preliminary
draft of a proposed Oregon probate code.

Pursuant to the. plan previously discussed and

. approved by the Law Improvement Committee and Advisory
Committee, copies of this preliminary draft will be
distributed to all active members of the Oregon State
Bar in Oregon and to other interested persons. The aims
of this distribution are to inform and to stimulate and
invite comments, suggestions and criticisms on the pre-
liminary draft.

Following a sufficient exposure of the preliminary
draft, the Advisory Committee intends to.review the draft,
particularly in regard to comments, suggestions and criti-
cisms received. Upon conclusion of this review the
Advisory Committee will submit to the Law Improvement
Committee its final draft of the proposed code, with the
recommendation that the Law Improvement Committee, after
appropriate consideration, in turn submit that draft, in
the form of proposed legislation, to the Oregon Legislative
Assembly at the 1969 regular session thereof.

Veerfruly.yours

N

- WILLIAM L. DICKSON
Chairman
7 Advisory Committee on
WLD -mw Probate Law Revision
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FOREWORD

Initiation of Probate Revision Project

Natlonwide interest in probate law and practice recently
has been stimulated by the publication and brisk sale of
Mr. Dacey's controversial book, How To Avoid Probate, by a
Reader's Digest article "The Mess in Our Probate Courts" and
by numerous newspaper and magazine articles on the subject.
Whatever else one may say about this publicity, it seems to
be accomplishing one worthy purpose -- a growing, and probably
long overdue, recognition of a need to examine the present law
and practice throughout the country with a view to improvement
thereof. '

Revision of Oregon's probate law was the first project
initiated by the Law Improvement Committee after it organized
in December 1963. The committee was well aware of the criti-
cism directed from time to time against the existing law on
this subject and of the need for revision thereof expressed
by individuals and groups, .including the Committee on Probate
Law and Procedure of the QOregon State Bar.

Recognizing that revision of the probate law was an under-
taking of considerable magnitude and that expert assistance
would be required in the prosecution of the project, the Law
Improvement Committee authorized appointment of the Advisory
Committee on Probate Law Revision to engage in the detailed
work of formulating recommendations and proposed legislation
designed to 1lmprove this law. A 1list of the members of the
Advisory Commitfee appears on page i1l of this publication.

Present Oregon Probate Law and Need for Revision

Probate law appears to have played a part in the earily
history of Oregon. In 1841 Ewing Young, reputedly one of the
wealthiest American citizens in the Oregon territory, died
leaving no known will or heirs. At that time both England
and the United States laid claim tfo jurisdiction over the
territory. American settlers refused to be governed by laws
made applicable to English subjects 1n the terrifory, and
therefore there was no law for determining disposition of
Young's estate. Following Young's funeral a number of the
mourners met together and a discussion of the proper disposl-
tion of the estate of the deceased led to the broader questilion
of organizing a civil government. Formation of a provisicnal
government followed in 1843, and the first laws adopted by
this government included some on wills, administration of
decedents' estates and establishment of probate courts.
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Later, in 1853, the first territorial legislature enacted a
code of laws, which ineluded those on probate. Those probate
laws still exist today, many substantially changed, but some
virtually the same as originally enacted in 1853.

Despite pilecemeal improvement of our probate laws over
the years, many who are concerned with these laws and their
application share the view that there is room for improve-
ment. Complaints that these laws are too complex and dif-
ficult to understand are fairly common. It is often contended
that present procedures required by these laws are unneces-
sarily complicated and time-consuming, especially in the
handling of small estates. It has been the aim of the
Advisory Committee to formulate a revision that will remove
much of the cause of these complaints, and at the same time
continue to reflect the basic idea of probate to provide an
orderly procedure for collecting and distributing the assets
of a decedent as speedily as possible, consistent with steps
- recognized as proper and with due regard to the rights and
interests of all persons concerned in an estate.

Previous Probate Revision in Oregon

There have been at least two previous efforts at whole-
sale revision of Oregon's probate law, both by committees of
the Oregon State Bar. In 1919 the President of the Oregon
Bar Association appointed a three-member committee, pursuant
to a resolution adopted at the 1918 annual meeting of the
association, to prepare and recommend to the legislature a
new probate code. That committee prepared such a code, con-
sisting of 201 new statute sections replacing then existing
statutes equivalent in substance to that of ORS chapters 115,
116, 117, 118, 121 and 126, and embodied it in a report dis—
tributed to all members of the association. This report was
conslidered at the association meeting in 1922, and thereafter
a revised version of the new code was prepared. The revised
version was Introduced at the 1923 session of the Oregon
legislature, but was indefinitely postponed, apparently be-
cause of technical defect in form. At its 1923 meeting, the
Bar Association resolved that an effort be made to have the
new code reintroduced at the 1925 session of the legislature,
but this was not done. :

In 1938 Allan G. Carson, then President of the Oregon
State Bar, called to the attention of the Bar the need for gz
new probate code in Oregon. The Bar Committee on Probate Law
and Procedure, under the chairmanship of Mr. Lowell Mundorff
(later Judge of the Circuit Court for Multnomah County),
undertook to consider the probate code with a view to its
revision. The committee reported its progress to the 1940
annual meeting of the Bar, and recommended that a new probate
code be prepared. The 1940 annual meeting approved this
recommendation and directed the committee to proceed. By
the time of the 1941 annual meeting the committee was involved
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in a consideration and refinement of a preliminary draft.

The committee's report to the 1942 annual meeting contained

a draft of a proposed new probate code, consisting of 220 new
statute sections replacing then existing statutes equivalent
in substance to ORS chapters 115, 116, 117, 118, 121 and 126.
The 1942 annual meeting directed that the question of approval
of the committee's draft be submitted to the members of the
Bar before any recommendation was made to the legislature.

The December 1942 issue of the Bar Bulletin contained pro and
con arguments on the question-and a referendum ballot to be
marked and returned. The result of the referendum was 210
negative and 157 affirmative votes, and this effort on the
part of the organized bar to accomplish revision of the pro-
bate code was abandoned.

Despite the failure of the organized bar to gain approval
and enactment of an overall revision of a large portion of
Oregon's probate law, it appears that many of the reforms pro-

. posed by the two revisions described above have been accom-

a

plished through separate proposals over the years enacted into
law, many of which have been recommended by the Bar Committee

“on Probate Law and Procedure.

Previous Guardiahship Revision in Oregon

In the past 20 years two revisions of the Oregon guardian-~
ship statutes have been accomplished through enactments by the
legislature in 1947 and 1961. The most recent of these re-
visions was the product of a substantive law revision project
initiated by the Legislative Counsel Committee early in 1960
and carried out by an advisory committee composed of members
of the bench and bar experienced and knowledgeable in the
subject. That revision, consisting of 96 new statute sections
replacing 68 then existing sections and amendment of 11 then
existing sections, was enacted as chapter 344, Oregon Laws
1961. Members of the advisory committee were: Judge William
L. Dickson, Chairman, Portland; Nicholas Jaureguy, Vice Chalr-
man, Portland; Allan G. Carson, Salem; Senator Donald R. T
Husband, Eugene; Representative George H. Layman, Newberg;
Senator (later Circuit Court Judge) Jean L. Lewls; Judge
Robert D. Maclean, Newport; and Cliffored E. Zollinger,
Portland. The 1961 revision has been well received and, wlth
minor changes, is perpetuated by the preliminary draft of a
proposed Oregon probate code set forth herein.

Probate Revision Elséwhere

In the three decades prior to 1960 revised probate codes
were enacted in 15 states. The 1930's saw such enactment in
California, Florida, Illinois, Kansas, Michigan, Minnesota
and Ohio. In the 1940's probate law revision was accomplished
in Arkansas, Nevada and Pennsylvania; and in the 1950's, in
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Indiana, Missouri, New Jersey, North Carolina and Texas.

Thus far in the 1960's revised probate codes have been adopted
in four states (Iowa, Louisiana, New York and Washington)

and the District of Columbia. Work on revision projects 1s
underway in Alabama, Maryland, Michigan, South Carolina,
Wisconsin and, quite likely, a number of other states.

In 1946 work begun in 1940 culminated in the publica-
tion of a Model Probate Code. This Model Code was prepared
for the Probate Law Division, Section of Real Property, Pro-
bate and Trust Law of the American Bar Association by the
division's Model Probate Code Committee in cocoperation with
the Research Staff of the University of Michigan Law School.
Impetus for this undertaking was supplied by a series of
articles on probate courts and procedure published in the
Journal of the American Judicature Society in 1939 and 1940,
and by the new probate codes adopted in at least eight states
in the 1930's and early 1940's. A stated objective of the
Model Code was improvement of probate procedure wherever
revision was sought, rather than attainment of uniformity
among states. It was said to be intended as a reservoir
of i1deas and of acceptable legislative formulations of those
ideas, from which draftsmen and policy-makers might draw in
the preparation of new probate codes.

In 1962, 16 years after publication of the Model Probate
Code, it was agreed jointly by representatives of the National
Conference of Commissioners on Uniform State Laws and a
special subcommitee of the Real Property, Probate and Trust
Law Section of the American Bar Assoclation that an effort
should be made fo update and revise the Model Code. By 1964
a committee of Reporters for this project had been assembled.
Preliminary drafts of portions of a new Model or Uniform
Probate Code were submitted to the National Conference at
its annual meetings in 1964, 1965 and 1966. A working draft
of a complete Uniform Probate Code was prepared by the
Reporters at a continuous five-week meeting at Boulder,
Colorado, in June and July 1967, which was attended by
Professor Thomas W. Mapp, a member of the Advisory Committee,
as an observer. That draft was considered by the National
Conference at its annual meeting in 1967, and a revised
draft at the annual meeting in July 1968. The Uniform Code
is scheduled for final changes and approval by the National
Conference at its 1969 annual meeting. Much of the Uniforn
Probate Code is reflected in the preliminary draft of a
Oregon probate code.

1964-68 Oregon Probate Revision Procedure

Following its appointment early in 1964 the Advisory
Committee on Probate Law Revision undertook a comprehensive
and systematic review of the 11 chapters of Oregon Revised
Statutes (i.e., ORS chapters 111 through 121) that constitute
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the bulk of the present Oregon statutory law on probate and
of related statutes. The principal area of our present
probate law consists of over 300 statufe sectlons, and
there may be at least 600 other statute sections that are
related to probate 1n some degree.

Since January 1965, the Advisory Committee has met
jointly with and had the benefit of invaluable assistance
from the Bar Committee on Probate Law and Procedure. Members
of the Bar Committee undertook the preparation of many re-
search reports and drafts of proposed legislation. The pericd
of participation in the probate law revision project by the
Bar Committee has spanned four such committees. A list of
the members of these committees appears on page v of this
publication.

Other individual members of the Bar have assisted in
the prosecution of the probate law revision project as
consultants. A list of these consultants appears on page vi1i
of this publlcation.

During the period April 1964 through April 1968, the
Advisory Committee held 46 meetings, including 28 two-day
meetings. Thirty-seven meeting were held jointly with the
Bar Committee. Meeting hours during this period totaled over
330, and if the hours spent in attendance at meetings by
each member of both committees were aggregated, the total
during this period would be near 5,250. Probably a greater
nunber of hours have been spent by members of both committees
in research and preparation of reports and drafts of proposed
legislation outside of meetings. Their time in attendance
at meetings and in outside research was donated by members
of the committees, who also assumed thelr own expenses.

The Advisory Committee, soon after it organized in April
1964, solicited suggestions from interested persons and
groups, including probate judges, probate court clerks, local
bar associations, law schools, banks, trust companies, title
insurance companies and state and federal tax agencies. News
releases have been sent to the Oregon State Bar for publica-
tion in its Bulletin, and most of these have appeared in
issues of this organ of the Bar. News releases have also
been sent from time to time to major newspapers and wire
service representatives in Oregon, and a few of these have
found thelr way into print.

The mode of procedure adopted by the Advisory Committee
and generally followed included assignment of particular seg-
ments of the present law to subcommittees or individual mem-
bers for study and recommendation for revision to the committee.
These subcommittees and individual members prepared many
research reports and drafts of proposed legislation for con-
sideration and action by the committee. Research and draft-
ing services also were provided during thls stage by the
Legislative Counsel's office. :
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Following committee action on substantially all segments
of the present law, the Legislative Counsel's office, early
in 1967, proceeded to incorporate the approved recommendations
in first drafts of proposed legislation. These first drafts
were considered in detall by the committee over a period of
almost a year. Upon completion of consideration and action
on each first draft, the draft was turned over to Mr. Stanton
W. Allison, a member of the Advisory Committee, for revision
thereof in conformity with committee action and for pre-
paration of appropriate comments indicating the source and
explaining the background of each proposed statute section.
Mr. Allison's contribution to the preparation of the pre-
liminary draft set forth herein, spanning the periocd June
© 1967 through April 1968, was indispensable. Final editorial
work on the preliminary draft was performed by the Legisla-
tive Counsel's office.

Organization of Preliminary Draft

Immediately preceding the preliminary draft itself is
an outline thereof by article, part and section, from which
one may obtain a general overall view of the arrangement of
material in the draft. An effort has been made to arrange
the material in the draft in a way that improves upon the
arrangement of material in the present Oregon probate code.

The preliminary draft is divided into 10 articles. The
first seven articles constitute what may be considered the
proposed probate code proper, equivalent in substance to ORS
chapters 111 to 117, 120 and 121. Article VIII contains cer-
tain proposed procedural adjustments of the inheritance tax

statutes (ORS chapter 118). Article IX contains proposed
changes in the guardianship and conservatorship statutes

(ORS chapter 126). Article X consists largely of proposed
amendments of present statute sections outside the probate
code, made for the purpose of conformity with changes in the
probate code itself, but the article also contains a provi-
slon on the application of the draft, a repeal of a iong list
of existing statute sections and an effective date provision.

Style of Amendments

Following the customary style of legislative bills in
Oregon, in present statute sections amended by the prelim-
inary draft, matter underscored is new, and matter [brack-
eted] is existing law to be omitted.

Comments in Draft

In the preliminary draft, comments appear at the begin-
ning of some articles and parts, and follow many of the
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proposed statute sections. These comments include references
to sources of proposed new provisions of law and reasons for
proposed changes in or elimination of present law. Certain
references to source materials in these comments are short-
ened in the interest of brevity. A fuller description of
these materials is as follows:

References to "Oregon Probate Law and Practice" are to
the two-volume work of that title, authored by Nicholas
Jaureguy and William E. Love of the Oregon Bar, and published
by West Publishing Company.

References to "Model Probate Code" are to the Model Pro-
bate Code prepared for the Probate Law Division of the Sec-
tion of Real Property, Probate and Trust Law of the American
Bar Association by the division's Model Probate Code Commit-
tee, in cooperation with the Research Staff of the University
of Michigan Law School, and published in 1946, together with
related monographs and appendix notes, by Callaghan and
Company.

References to "Uniform Probate Code" are to the proposed
Uniform Probate Code under consideration by the National Con- -
ference of Commissioners on Uniform State Laws, in the form
of a pamphlet entitled "Third Working Draft, Uniform Probate
Code, With Comments" and dated November 1967. As mentioned
~previously, the Third Working Draft was prepared for consid-
eration by the National Conference at its 1967 meeting.

References to "Iowa Probate Code" are to the revised
probate code of Iowa, enacted by the legislature of that
state in 1963, and effective January 1, 1964. The revised
code was prepared, over a five-year period, by the Special
Probate Committee of the Iowa State Bar Association. It was
avallable in the form of a pamphlet entitled "1963 Iowa Pro-
bate Code," embodying the enactment by the Iowa legislature
(Acts 1963 (60 G.A.) S. F. No. 165), and published by West
Publishing Company. See Iowa Code Annotated, chapter 633.

References to "Washington Probate Code" are to the re-
vised probate code of Washington, enacted by the legislature
of that state in 1965, effective July 1, 1967. The revised
code was prepared over a period of almost five years by the
Committee on Real Property, Probate and Trusts of the Wash-
ington State Bar Association. It was available 1in the form
of a bill (Senate Bill No. 6, State of Washington, 39th Reg-
ular Session), with amendments, which was enacted as Laws
1965, chapter 145. See Washington Revised Code Annotated,
title 11.

References to "Wisconsin Probate Code" are to a proposed
revised probate code of Wisconsin. The proposed revised code
was prepared by two committees of the State Bar of Wisconsin,
their work beginning in 1963, as part of a larger project to
study revision of the basic property statutes of the state.
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It was introduced as Assembly Blll 280 at the 1967 session

of the Wisconsin legislature, but was not enacted at that
session., It was available in the form of a pamphlet entitled
"Proposed Wisconsin Probate Code, Study Draft," published in
1966 by West Publishing Company, and also the bill introduced
at the 1967 session of the Wisconsin legislature, with
amendments.

Comparative Section Tables

Following the preliminary draft are two tables. The
first of these tables shows, for each section of Oregon Re-
vised Statutes included within or repealed by the draft,
whether the section is amended, repealed or not affected, the
section of the draft that accomplishes an amendment and the
section or sections, if any, of the draft that contain sub-
Ject matter comparable to that found in a repealed ORS sec-
tion. The second table shows, for each section of the draft,
whether the section is new, an amendment of an existing ORS
section or an existing ORS section not affected, the existing
ORS section or sections, if any, containing subject matter
comparable to the draft section and the ORS section amended
by the draft section.

Purpose of Distribution

The draft of a proposed Oregon probate code set forth
herein is labeled "preliminary" because some changes therein
are certain before the Advisory Committee submits its finally
approved product to the Law Improvement Committee. Indeed,
the principal purpose of publication of the preliminary draft
and of the wide distribution of copies thereof to all active
members of the Oregon State Bar in the state and other inter-
ested persons is to stimulate comments, suggestions and crit-
icisms on the draft -- an invitation to change if the reasons
therefor are persuasive.

The substantlive content of the preliminary draft, as
previously indicated, has been worked out, discussed, revised
and re~revised over a period of many months by the Advisory
Committee and Bar Committee on Probate Law and Procedure.

In general, the substantive content has the tentative ap-
proval of both committees. However, the committees have not
reviewed the draft as a whole, nor, in some instances, passed
upon particular wording or arrangement of material.

It is the desire of the committees, concurred in by the
‘Law Improvement Committee, that the preliminary draft be sub-
Jected to the scrutiny of members of the Bar and of as many
other interested persons as possible, in order that the com-
mittees may have the benefit of comments, suggestions and
criticisms to better enable them to prepare a final draft
for subm1551on to the Law Improvement Committee and for
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subsequent presentation to the 1969 Oregon legislature. In
addition to commifttee evaluation of the substantive content
of the preliminary draft in the light of comments, suggest-
ions and criticisms received, the execution of this content,
" in terms of clarity and consistency in wording and 1n appro-
priate and most convenient arrangement of material, wili
undergo the necessary refinement and polishing.
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

OUTLINE OF PRELIMINARY DRAFT
(Revised)

(Note: If the number of a section in this outline
differs from the number of the same section

in the original preliminary draft, as changed, that

orlginal section number appears in [brackets] follow-

ing the section number in this outline.)

Page
ARTICLE I. GENERAL PROVISIONS 1
Part 1. Definitions 1
Section 1. Definitions 1
Part 2. Probate Courts and Commissioners 5

Section 2. Transfer of probate jurisdiction
to circult court 7

Section 3. Transfer of pending proceedings;
appeals 7

Section 4, Probate jurisdiction vested in
circuit c¢ourt 7
Section 5. Probate jurisdiction described 8
Sectién 6. Powers of prbbate court; appeals 9
Section 7[6a]. District court judge acting as

probate court judge 10
Section 8[7]. Appointment of probate commissioner 10
Section 9[8]. Powers of probate commissioner 11
Part 3. Probate Procedure Generally 12
Section 10[9]. Pleadings and mode of procedure 12
Section 11[10]. Notice; method and time of giving 12
Section 12[11]. Waiver of notlce 14
Section 13[12]. Piling objections to petition 14
Section 14[13]. Proof of documents; certification 14
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Page

Section 15(14)]. Translation of documents . 15
Section 16[{15]. Stenographic record _ 16
ARTICLE II. INTESTATE SUCCESSION AND WILLS 17
Part 1. Intestate Succession | B 17
Section 17[16]. Net intestate estate ' 19

Section 18[17]. Share of surviving spouse if
decedent leaves issue 19

Section 19[18]. Share of surviving spouse if
decedent leaves no issue 20

Section 20[19]. BShare of others than surviving spouse 20
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PRELIMINARY DRAFT

ARTICLE I. GENERAL PROVISIONS

. Part 1. Definitions

Section 1. (Definifions) As used in sections 1 to 208 of
This Act, unless the context requires otherwise: |

(L) '"Abate" means to reduce a devise on account of the
insufficiency of the estate to pay all claims, expenses and
devises in full.

(2) "Action" includes suits and legal proceedings.

(3) "Administration" means any proceeding relating to
the estate of a decedent, whether the decedent died testafe,
intestate or partially intestate.

(4) '"Advancement" means an irrevocable gift in
praesenti by a decedent to an heir to enable the donee to
anticipate his inheritance to the extenﬁ of the gift.

(5) '"All purposes of intestate succession" means succes-
sion'by, through or from a person, both lineal and collateral,
(6) "Assets" includes real, personal and intangible

property. _ |

(7) "Claims" includes liabilities of a decedent which
survive, whether arising in contract, in tort or otherwise,
and liabilities of the estate which arise at or after the
death of the decedent, including funeral éxpenses, the
expense'of a monument, expenses of administration and all
estate and inheritance taxes.

(8) "Court" means the circuit courtf

(9) "Decedent" means a person who has died leaving

—1-



property that is subject to administration, and includes any
person whose life was taken by a slayer. |

(10) '"Devise," when used as a noun, means property
disposed of by a will, and includes "legacy" and "bequest."

(11) "Devise," when used as a verb, meéns to dispose of
property by a will, and includes "bequeath."

(12) T"Devisee" includes "legatee" and "beneficiary."

(13) "Distributee" means a person entitled to any
property of a decedent under his will or under intestate
succession.

(14) "Domicile" means the place of abode of a person,
where he intends to remain and to which, if absent, he
intends to return.

(15) "Estate™ means.the real and‘personal property of
a decedent, és from time to time changed in form by sale, re-
investment or otherwise, and augmented by any accretions or
additions thereto and substitutions therefér or diminished
by any decreases and distributions therefrom.

(16) '"Funeral" includes burial or other disposition of
the remains of a decedent, including the plot or tomb and
other necessary incidents to the disposition of the remains.

(17) ™MGeneral devise" means a devise chargeable gener-
ally on the estate of a testator and not distinguishable
from other parts thereof or not so given as to amount to
a bequest of a specific part of the personal property of the
testator.

(18) '"Heirs" means those persons, including the surviving

spouse, who are entitled under intestate succession to the
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(17) '"General devise" means a devise chargeable generally
on the estate of a testator and not distinguishable from other
parts thereof or not so given as to amount to a [bequest of a
specifiic part of the personal property of the testator] specific

devise.
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(20) M"Intestate" means one who dies without [having made]

leaving a valid will or the circumstance of dying without [having

made] leaving a valid will effectively disposing of all his

estate.

(22) "Issue [,]" includes adopted children and, when used

to refer to persons who take by intestate succession, includes
all lineal descendants, except those who are the lineal descend-
ants of living lineal descendants [of the intestate].

(23) "Net estate" means the real and personal property of
a decedent, except property used for the support of his surviving
spouse and children and for the payment of [obligations of

the estate] funeral expenses, expenses of administration,

claims and taxes.

Delete all of subsection (25).

Renumber subsection (26) as subsection (25).



property of a decedent who dled wholly or partially
intesfate.

(19) T"Interested person" includes heirs, devisees,
children, spouses, c¢reditors and any others having a prop-
erty right or claim against the estate of a decedent which
may be affected by the proceeding. It also includes fiduci-
aries representing interested persons.

(20) '"Intestate" means one who dies without having made
a valld will or the circumstance of dying without having
made a valid will.

(21) "Intestate succession" means succession to pfoperty
of a decedent who dles intestate or partially intestate.

(22) ™"Issue," when used to refer to persons who take by
intestate succession, includes all lineal descendants, except
those who are the lineal descendants of living lineal de-
scendants of the intestate.

(23) "Net estate" means the real and personal property
of a decedent, except property used for the support of his
surviving spouse and children and for the payment of obli-
gations of the estate. |

(24) T"Net intestate estate" means any part of the net
estate of a decedent not'effectively disposed of by his will.

(25) M"Obligations" includes lilabllities of a decedent
which survive, whether arising in contract, in tort or other-
wise, funeral expenses, the expense of a mbnument, expenses
of administration andlall estate and lnheritance taxes.

(26) "Personal property" includes all property other

than real property.



(27) "Personal representative" includes executor, ad-
ministrator, adminiétrator with will annexed and administrator
de bonis non, but does nbt include special administrator.

(28) ‘Y"Property" includes both real and personal
property.

(293) "Real propertyﬁ includes all legal and equitabie
inferests in land, in fee aﬁd for life. |

(30) "Settlement" includes, as to the estate of a dece-
dent, the full process of administration, distribution and
closing.

(31) A"Specific devise" means a devise of a épedific
thing or specified part of the estate of a testator that is
so described as to be capable of identification from all
others of the same fund. It is a gift of a part of the
estate identified and differentiated from all other pafts.

(32) "Will" includes codicil; it also includes a testa-
mentary instrument that‘merely appoilnts an executor or that

merely revokes or revives another will.

Advisory Committee Comment

The use of statutory definitions in legislative Acts
promotes clearness in the meaning of the text of laws dealing
wilth technical matters. The proposed code would follow the
pattern of Iowa, Washington, Wisconsin and the Model and
Uniform Probate Codes in placing a comprehensive definitions
section at the beginning of the code. The sources of some of
the less obvious definitions in section 1 are as follows:

(3) Administration. This definition is adapted from
section 851.01, Wisconsin Probate Code.

(4) Advancement. This definition is adapted from 26
C.J.S. Descent and Distribution §91.

(5) All purposes of intestate succession. This defini-
tion 1s taken from section 2-110, Uniform Probate Code.

i
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Renumber subsections (27 through (32) as subsections (26)
through (31), respectively.



(14) Domicile. This definition is taken‘from.State V.
Atti, 127 N.J.L.39, 21 A.2d 603 (1941).

(24) ©Net intestate estate. This definition is adapted
from section 2-101, Uniform Probate Code.

" The definitions of (17) "general devise" and (31) "speci-
fic devise" are taken from In re Preston's Estate, 157 Or.
631, 73 P.2d 369 (1937), and In re Boice's Estate, 209 Or.
521, 307 P.2d 324 (1957).

The definitions of (7) "elaims," (15) "estate," (18)
"helrs," (19) "interested person," (22) "issue," (23) "net
estate," (25) "obligations," (30) "settlement" and (32)
"will" are taken or adapted from definitions in the Uniform
Probate Code.

Part 2. Probate Jurisdiction and Procedures

Advisory Committee CGComment -

This part of the proposed cocde would accomplish the
following: Pirst, it would vest all Jurisdiction of probate
matters in the circuit court. Second, it would authorize the
circuit court to appoint a probate commissioner to act on
" behalf of the circuit court judge in ex parte initiation of
estate proceedings and probate of wills. Note also that the
amendment of ORS 3,101 by sectlion 257 of this draft would
broaden the powers of the district court judge to act as
circuit court judge in the absence of the latter in all pro-
bate matters. Third, this part would spell out the general
Jurisdiction and powers of the probate court and the mode of
procedure to be followed in probate matters. This draft
includes amendments and repeals of present statutes to frans-
fer all probate matfters to the circuit court and provide for
pending matters.

The following, quoted from a staff memorandum submitted'
to the committee, outlines the present situation in Oregon
as to courts having probate jurisdiction:

"At the present time in Oregon original probate
jurisdiction is wvested in three courts —-- county
courts, district courts and circuit courts. Prior
to July 1, 1967, of the 36 counties of the state,
the county court was the probate court in 14, the
distriet court in 11 and the circult court in 11.
That lineup of probate courts will change somewhat
as a result of legislation enacted at the 1967
regular session of the Oregon legislature. The
new lineup will show the county court as the pro-
bate court in 12 counties, the district court in 9 -
and the circult court in 15.

-5-



"The following table shows the probate court

in each county prior to July 1, 1967.

The effect

of the 1967 legislation (i.e., Senate Bill 117,
now chapter 533, Oregon Laws 1967) is indicated
by [bracketing] those counties deleted and under-

scoring those counties added.

Dates, 1in paren-

theses, following counties added are the effective
dates of the probate jurisdiction transfers.

"County Court

District Court

Circuit Court

Baker Benton Clackamas

[Columbia] Clatsop Columbia (7/1/68)

Crook Coos Douglas

Gilliam Curry Jackson

Grant Deschutes Josephine

Harney Hood River Klamath

Jefferson Lincoln Lake

Malheur [Linn] Lane

Morrow [Umatilla] Linn (7/1/68)

Sherman Wasco Marion ‘

[Tillamook] Washington Multnomah

Union Polk

Wallowa Tillamook (7/1/68)

Wheeler Unatilla (7/1/67)
Yamhill

"Taking into consideration 1967 legislation,
there will be 11 counties with no mandatory resident
circuit court judge, no district court and probate
jurlsdiction not in the circuit court. However,
circuit court judges in fact reside in 3 of these
11 counties (i.e., Grant, Malheur and Unilon Counties).
The 11 countles are: <Crook¥*, Gilliam#, Grant#,
Harney, Jefferson¥, Malheur, Morrow, Sherman,

Union, Wallowa and Wheeler#. (Notes:; ¥4 circuit
court judge must be a resident of or have his
principal office in Crook, Deschutes or Jefferson
County. #A circult court judge must be a resident
of or have his principal office in @Gillliam, Grant
or Wheeler County. See subsection (4) of ORS
3.041, as amended by section 7, chapter 533, Oregon
Laws 1967.)"

. This part and related amendments and repeals of present
statutes were presented to the committee by a subcommittee
consisting of the Honorable John C. Warden, Coquille, the
Honorable Joseph J. Thalhofer, Bend, Mr. John M. Copenhaver,
Redmond, Mr. R. Thomas Gooding, LaGrande, and Mr. Duncan L.
McKay, Bend. It was felt that this subcommittee would be
familiar with the problems involved.



Section 2. (Transfer of probate jurisdiction to circuit

court) All‘probate jurisdiction, authority, powers, functions
and duties of the county courts and the Judges thereof and

the district courts and the judges‘thereof in all counties

are transferred to the circulit courts and the judges thereof.

Advisory Committee Comment

Section 2 is the general section transferring present
probate jurisdiction from county and district courts tc the
circuilt court.

Section 3. (Transfer of pending proceedings; appeals)

(1) All matters, causes and proceedings relating to probate
jurisdiction, authority, powers, functions and duties pending
in a county court or in a district court on the effective
date of this Act are transferred to the circuilit court for the
county.

(2) Appeals pending in a circuit court under ORS
109.370, 116.535, 118.500, subsection (3) of 118.700, sub-
section (1) of 179.650 or ORS 427.085 on the effective date
of this Act shall be conducted and completed pursuant to the

provisions of law 1n effect immediately before that date.-

Advisory Committee Comment

In addition for providing for transfer of pending mat-
ters from the other courts to the circuit court, section 3
makes it clear that pending appeals in the circuit court
under the statute sections cited shall be conducted under the
provisions of law existing prior to the effective date of the
proposed code.

Section 4. (Probate jurisdiction vested in circuit

court) Jurisdiction of all probate matters is vested in the

circuit court.



Advigory Committee Comment

As noted above, action by past legislative sessions has
achieved a partial and piecemeal transfer of probate juris-
diction from many of the county courts in Oregon. The problem
has not been one of theory, in that there has been agreement
among attorneys and legislators that jurisdiction in probate
matters should not be vested in a county court, with a judge
not required to have legal training or background. The
problem has been one of practical application. The committee
agreed that the appointment of probate commissioners in those
counties where they are needed to handle noncontested probate
proceedings, plus giving full probate jurisdiction to dis-
trict court judges in the absence of the circuit court judge,
would meet the present objections to vesting all probate
jurisdiction in the circuit court.

Section 5. (Probate jurisdiction described) The probate
Jurisdictlon of the circuit court includes, but is not
1limited to: |

(1) Appointment and qualification of personal reﬁre—
sentatives.

(2) Probate and contest of wills.

(3) Determination of heirship.

(4) Determination of title to and rights in property
claimed by or against personal representatives, guardians
and. conservators.

| (5) Administration, settlement and distribution of
estates of decedents.

(6) Construction of wills, whether incident to the ad-
ministration or distribution of an estate or as a separate
procéeding.

(7) Guardianships and conservatorships, including the
appointment and qualification of guardians and conservators
and the administration, settlement and closing of guardian-

ships and conservatorships.



(8) Supervision and disciplining of personal representa-

tives, guardians and conservators.

Advisory Committee Comment

It seemed advantageous that a section outlining the
general areas of probate jurisdiction be included 1n the
proposed code, rather than be placed in piecemeal fashion 1n
a large number of separate chapters, as in the present Oregon
statutes. An examination of present statute sections, partic-
ularly ORS 3.140, will indicate that the enumerated juris-
diction in section 5 is that presently granted to and exer-
cised by our probate circuit courts. The general wording of
section 5 is taken from section 1-201, Uniferm Probate Code.

Section 6. (Powers of probate court; appeals) (1) The

general legal and equitable powers of the circuit court are
applicable to effectuate its probate jurisdiction, punish
contempts and carry out 1ts determinétions, orders, judgments
and decrees as a court of record with general jurisdiction in
law and equity, and the same validity, finality and presump-
tion of regularity shall be accorded‘to its determinations,
orders, judgments and decrees, including determinations of
its own jurisdiction, as to those of a court of record with
general jurisdiction in law and equity.

(2) The circuit court sitting in probate has full,
legal and equitab;e powers to make declaratory judgments, as
provided in ORS 28.010 to 28.160, in all matters involved in
the administration of an estate, including those pertaining
to the title of real prpperty, the determination of heirship
and the distribution of the estate.

(3) No issue determined in a probate court shall be
tried again on appeal or btherwise reexamined in a manner

other than those appropriate to issues determined by a court
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of record with general jurisdiction in law and equity.
Appeals shall be to the Supreme Court as in other cases.

Advisory Committee Comment

The general wording of section 6 is from section 1-201, -
Uniform Probate Code, but the reference to the power to make
declaratory judgments is taken from section 10, Iowa Probate
Code. Although it is not believed that the section alters,
restricts or increases the present powers of our circuit
probate court, it seems proper that these powers be
enumerated.

This draft would repeal ORS 117.510 to 117.560, relating
to determination of heirship. Those statute sections were
originally enacted as chapter 331, General Laws of Oregon
1913. Many years later, in 1927, the Uniform Declaratory
Judgments Act (ORS 28.010 to 28.160) was enacted. The present
statute sections on determination of heirship and the Uniform
Declaratory Judgments Act are discussed in Oregon Probate Law
and Practice $§ 864 and 865. The work mentions the ambigu-
ities 1n the determination of heirship statutes and suggests
that the Uniform Act gives broader powers, particularly in
regard to rights to real property. Since under the Uniform
Act a declaratory judgment proceeding may now be brought in
the probate court, it seemed advisable to the committee that
the present jurisdiction of the probate court to operate
under the Uniform Act should be preserved, and that the more
limited statutes on determination of heirship be repealed.

Section 7. (Appointment of probate commissioner) The

court may appoint the clerk of the circuit court or some
other suitable person at the county seat to act as probate
comm%ssioner. If the clerk of the circuit court is appointed
probate commissioner, his deputy has the power to perform any

act as probate commissioner that the clerk has, and the clerk

is responsible for conduct of the deputy so acting.

Advisory Committee Comment

The necessity and utility of section 7 to meet the
problems of temporary absence of the circuit judge in many of
our counties has been commented upon already. It is more and
more the pattern in the new probate codes to have purely
formal matters handled by a registrar, a court commissioner
or the clerk of the court. For a comparable provision, see
section 22, Iowa Probate Code.
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

New section 6a (page 10)

Section 6a. (District court judge acting as probate court

judge) (1) 1In Benton, Clatsop, Coos, Curry, Deschutes, Hood

River, Lincoln, Wasco and Washington Counties, a judge of the
district court for the county may exercise the powers and duties
of judge of the circuit court for the county in any matter, causc
or proceeding in probate pending in the county. In any other
county, a judge of the district court for the county may exercise
any power or duty of judge of the ciréuit court in any matter,.
cause or proceeding in probate pending in the Judicial district
in which the district court is located, which is assigned to him
by a judge of the circuit court of the judicial district.

(2} Whenever by reason of absence, illnéss or injury there
is not within a county a judge of the circult court able to
preside over and conduct the business of the circult court, any
Judge of a district court located in the judicial district may
exercise the powers and duties of judge of the cirecuit court
for the county in any matter, cause or proceeding in probate
pending in the county.

(3) 1If the district court judge is not a party to, or di-
rectly interested in, the matter, cause or proceeding, and if the
question or matter passed upon by him has not been presented to,
¢r passed upon by, any circuit court judge, any decree,rjudgment
or order given and made by a distriect court judge pursuant to
his powers and duties under this section, when filed and entered

in the matter, cause or proceeding, has the same effect as though

given and made by a circuit court judge.



Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 19638

Section 7 (page 10)

Section 7. (Appointment of probate commissioner) The

court may appoint the clerk of the circuit court or some other
suitable person at the county seat to act as probate commissioner

within the county. If the clerk of the circuit court is appointed

probate commissioner, his deputy has the power to perform any
act as probate commissioner that the clerk has, and the clerk is

responsible for conduct of the deputy so acting.

Section 8 (page 11)

Section 8. (Powers of probate commissioner) (1) A probate

commissioner may act upon uncontested petitions for appointment
of special administrators, for probate of wills and for appoint-
ment of personal representatives, guardians and conservators,

to the extent authorized by rule of the court. Pursuant there-
to he may make and enter orders on behalf of the court admitting
wills to probate and appointing and setting the amount of the
bonds of special administrators, personal representatives,
guardians and conservators, subject to his orders being set

aside or modified by the judge of the court within 30 days after

the date an order is entered.




Section 8. (Powers of probate commissioner) (1) A

" probate commissioner may act upon uncontested petitions for
appointment of special administrators, for probate of wills
and for appointment of personal representatives, guardians
and conservators, to the extent authorized by rule of the
court. Pursuant thereto he may make and enter orders on be-
half of the court admitting wills to probate and appointing
and setting the amount of the bonds of special administrators,
personal representatives, guardians and conservators; subject
to his orders being set aside or modified by tﬂe judge of the
court.

(2) Any matter presented to the probate commissioner
may be referred by him to the judge.

(3) Unless sét aside or modified by the judge, the
orders of the probate commissioner have the same effect as
if made by the judge.

Advisory Committee Comment

It will be noted that the powers of the probate commis-
sioner are limited to ex parte proceedings for initiation of
probate, including the appointment and qualification of
personal representatives and the probate of wills. Any order
of the probate commissioner may be set aside or modified by
the judge. The probate commissioner is given a right to
refer a matfer upon which he may have doubt or uncertainty
to the circult judge.

The committee felt that problems caused by temporary
unavailability of the circuit court judge or the district
court judge were primarily those of delaying the institution
of the probate proceeding. Matters which must be set for
hearing, approval of accounts and orders for partial and
final distribution may well await the availability and con-
venience of the circuit court judge. With the broad powers
given to the personal representative under the proposed code,
it is felt that there will be no material delay or incon-
venlence in the few matters which would have to be considered
and heard by the circuit court judge.

Section 257 of this draft would amend ORS 3.101 to
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provide that the district court judge may exercise the powers
and duties of the circuilt court judge in any matter in probate
.pending in the county, in the absence or disability of the
circuilt court judge.

Section 9. (Pleadings and mode of procedure) No partic-

ular pleadings or forms thereof are required in the exércise
of jurisdiction of probate courts. The mode of procedure in
the exercise of jurisdietion is in the nature of a suit in
equity except as otherwise provided by statute. The proceed-
ings shall be in writing and upon the petition of a party in
interest or the order of the court. All petitions, reports
and accounts shall be verified by at least one of the persons
making them or by his attorney, or in case of a corporation
by its agent. The court exercises its powers by means of:

(1) A petition of a party in intérest.

(2) A notice to a party.

{(3) A subpena to a witness.

(4) Orders and decrees.

(5) An execution or warrant to enforce its orderé and

decrees.

Advisory Committee Comment

Section 9 is almost identical with ORS 115.010, with
minor editorial changes. The only change in substance from
the ORS section is that section 9 provides for a verification
by the attorney for a petitioner or by the agent of a
corporation.

Section 10. (Notice; method and time of giving) (1)

Except as otherwise specifically provided in sections 1 to
208 ‘of this Act, whenever notice is required to be given of a
hearing on any petition or other matter upon which an order

is sought, the petitioner or other person fiiing the same
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Preliminary Draft _
Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1969

Section 10 (page 13)

(1)(a) By mailing a copy thereof, [at least 14 days before
the date set for the hearing by ordinary, certified or registered
mail] addressed to them at their post-office address given in
their request for notice or at their offices or places of

residence,-if known, at least 14 days before the date set for

the hearing.

(1)(c) If the address of any person is not known or cannot
be ascertained with reasonable diligence, by publishing a copy
thereof in a newspaper of general circulation in the county
where the hearing is to be held at least once a week for three

consecutive weeks, the last publication of which shall be at

least 10 days before the date set for the hearing.



shall cause notice of the date, time and place of hearing
thereof to be given to all persons interested in the subject
of the hearing or to their atforney, 1f they have appeared

by attorney br requested that notice be sent to their
attorney, in any one or more of the following ways and within
the fellowing ﬁimes: |

(a) By mailing a copy thereof at least 14 days before
the date set for the hearing by ordinary, certified or regis-
tered mail addressed to them at their post-office address
given in their request for notice or at their offices or
places of residence, if known.

(b) By delivering a copy thereof to them personally or
to thelr attorney at least fivé days before the date set for
the hea:ing.

'(c) If the address of any person is not known or can-
not be ascertained with reasonable diligence, by publishing
a copy thereof 1in a newspaper of general circulation in the
county where the hearing is to be held at least once a week
for three weeks, the last publicatipn of which shall be at
least 10 days before the date set for the hearing.

(2) TUpon good cause shown the court may change the
requirements as to the method or time of giving notice for
any hearing. | 7

(3) Proof of the giving of notice must be made at or
before the hearing and filed 1n the proceeding. Proof shall
be by an admission of service, a return receipt from the

postal authorities or an affidavit or certificate of the
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person giving notice or by the publisher of the newspaper

publishing the notice or by one of his employes.

Advisory Committee Comment

Section 10, which is taken almost verbatim from section
1-205, Uniform Probate Code, is a useful provision. No
comparable provision appears in the present probate code.

Section 11. (Waiver of notiece) A guardian, a guardian

ad litem, a conservator or a person who is not incompetent
or a minor may waive notice by a writing signed by him or his
attorney and filed 1n the proceeding, or by his appearance at

the hearing.

Advisory Committee Comment

‘ Section 11 is ftaken from section 1-206, Uniform Probate
Code.

Section 12. (Filing objections to petition) Any

interested person, on or before the date set for a hearing,

may file written objections to a petition previously filed.

Advisory Committee Comment

Section 12 is taken from section 1-208, Uniform Probate
Code.

Section 13. (Proof of documents; certification) (1)

Proof of documents pursuant to sections llto 208 of this Act
may be made as follows:

(a) OFf a will, by a certified-copy thereof.

(b} That a will has been probated or established in a
foreign jurisdiction, by a certified copy of the order ad-
mitting the will to probate or evidencing its establishment.

(c) Of letters, by a certified copy thereof. The
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Commifttee Changes
December 6, 1968

Section 11 (page 14) -

Section 11. (Walver of notice) A guardian, a guardian

ad litem, a conservator or a person who is [not] neither incom-
petent [or] nor a minor may waive notice by a writing signed
by him or his attorney and filed in the proceeding, or by his

appearance at the hearing.

Section 13 (page 14)

(1Y(c) OFf letters testamentary or of administration, by

a certified copy thereof. The certification [shall] may include

a statement that the letters have not been revoked.



Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 13 (page 15)

(2) A document or order filed or entered in a foreign
jurisdiction may be proved by a copy thereof, certified by a
clerk of the court in which [such] the document or order was
filed or entered cr by [such] any other official having legal

custody of the original document or order.



certification shall include a statement that the letters
have not been revoked.

(2) A document or order filed or entered in a foreign
jurisdictiqn may be proved by a copy thereof, certified by
a clerk of the court in which such document or order was
filed or entered or by such other official having legal
custod& of the original document or order.

Advisory Committee Comment

Section 13 is based on section 7, Uniform Probate of
Foreign Wills Act. For comparable present statutes, see
ORS 43.110 and 115.160. Paragraph (1)(b) should be read with
reference to section 85 of the proposed code, relating to
establishing foreign wills.

The Uniform Probate of Foreign Wills Act differs from
ORS 115.160 in that it dispenses with the requirement that,
in addition to the certification by the clerk, there must
also be furnished "a certificate of the chief judge or pre-
-8iding magistrate that the certificate is 1in due form and
made by the clerk or other person having the legal custody
‘of the record." This present double certification require-
ment has caused problems in procuring copiles of documents
from other jurisdlctions where the certifying clerk was not
familiar with our requirements. It seemed to the committee
that a simple certification is all that need be required.

Paragraph (1){(c) follows ORS 86.130 in requiring a state-

ment in the certified copy of letters that the letters have
not been revoked.

Section 14. (Translation of documents) If a document

or part thereof is not in the English language, a translation
certified by the translator to be accurate may be attached
thereto and shall be regarded as sufficient evidence of the
contents of the document, unless objection is made thereto.

In the absence of objection, if any person rellies in good
faith on the accuracy of the translation he shall not npe prej-

udiced tThereafter hecause of its inaccuracy or because of
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proceedings to set aside or modify the probate on the ground

of its inaccuracy.

Adviscory Committee Comment

Section 14 is based on section 7, Uniform Probate of
Foreign Wills Act. There is noc comparable provision in the
present Oregon statutes, although the utility of such a pro-
vision seems obvious. The principal effect of the section,
other than providing a guideline for the certification, is
to provide protection to a person who relies upon the trans-
lation in good falth when no objection has been made to it.

Section 15. (Stenographic record) The judge of the
court may, on his own motion or on the request of an inter-
ested person, direct the reporter of his court to attend any

hearing and make a stenographic record of the same.

Advisory Committee Comment

sSection 15 merely codified present practice.
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ARTICLE II. INTESTATE SUCCESSION AND WILLS
Part 1. Intestate Succession

Advisory Committee Comment

This part of the proposed code constitutes a major re-
vision of the present Oregon law of intestate succession.
In the drafting of this part, the committee was guided by
the following objectives: First, to eliminate the complexi-
ties of the provisions for dower and curtesy; second, to
treat similarly the provisions for the descent and distribu-
tion of real and personal property; third, to augment the
share of the surviving spouse; fourth, to clarify termi-
nology throughout where necessary to eliminate ambiguities
and inconsistenciles; and fifth, to eliminate some of the
more archaic provisions of the law.

This part is designed primarily for the small estate
with normal family relationships. Persons in the middle and
upper wealth brackets are increasingly aware of the need for
wills and estate planning. In most small estates the dece-
dent wishes hils spouse to have the bulk of the estate. Under
the following provisions several significant changes are gen-
erally evident: -

1. All property is treated indentically as part of the
net estate. There is no priority, as between types of prop-
erty, for the payment of debts or claims and, unlike the
present Oregon law, no difference in the shares of real and
personal property receivable by the intestate heirs.

2. Any system of intestate succession is to a certain
extent arbitrary. The shares under any system may alter
radically upon the contingency of some person in a closer
degree of kindred having predeceased the intestate.

This part attempts to approximate as closely as possible
the desires of the average intestate. Any intestate succes-
sion statute can be defended on the grounds that the owner
of wealth may make a different disposition, if he wishes,
merely by executing a will, but the fact remains that many
people do not make wills and human inertia is such that this
situation is not likely to change greatly. Hence, the intes-
tate succession statute -- the "will" made for people by the
law -- must attempt to anticipate the wishes of people who
die having made no testamentary disposition. ©No statute can
anticipate all the varying desires, facts and circumstances
-which surround testamentary dispositions. The same statute
must serve for the young man with a wife and minor children
and for the older retired man whose children are grown and
self-supporting, for the man with small resources and for the
man with a fortune, for the man who has married several times
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and for the person who has never married. Any statute can be
eriticized because it does not satisfactorily meet some un-
usual situation. The present Oregon statutes were drawn a
century ago when the family was more independent and when
attitudes toward ownership by a widow were different from
modern views. Hence, modern wills give a bhetter indication
of the proper pattern of descent than do present statutes.

3. Present Oregon law treats real property differently
than personal property. This distinction is a product of our
inherited system of descent and distribution, drawn from the
English law of prior centuries and abandoned in England by
statute in 1925. The result of these inherited and amended.
provisions is that preserit inheritance rights are dependent
upon the kind of property owned by the decedent. There is no
longer any sound policy reason for retalning this distinction,
and the modern trend, embodlied in this part, is toward a
single system of inheritance (intestate succession), with the
abolition of common law dower and curtesy. The "net estate"
concept is used to refer to the amount which should descend or
be distributed. Support rights are rights or interests in
addition to those which descend or are distributed as part of
the net estate.

The proposed code would repeal ORS 111.070, relating to
the right of a nonresident alien to take property by succes-
sion or testamentary disposition. This statute was held un-
constitutional by Zschernig v. Miller, 389 U.S. 429,

88 S.Ct. 664, 19 I,.Ed.2d 683, decided January 15, 1968. The
following 1s from the comment on the Zschernig decision by
Mr. Rowland L. Young, appearing in his "Review of Recent
Supreme Court Decisions" in the March 1968 issue of the
American Bar Association Journal:

"This decision held unconstitutional an Oregon
statute that required alien heirs of Oregon property
to show that fheir native countries granted recipro-
cal rights of inheritance to United Sftates citizens.
The court said that, as applied, the statute intruded
on questions of foreign relations reserved to the Fed-
eral Government.

"The case involved the estate of an Oregon resi-
dent who died intestate in 1962, leaving as her only
heirs the appellees, who were residents of East
Germany .

"The Oregon Supreme Court ruled that the appel-
lants could take the real property involved, but not
the personalty, by reason of Article IV of the 1923
treaty with Germany. The court relied on Clark v.
Allen, 331 U.S. 503 (1947}, which held that the 1923
treaty did not apply to personalty located in the
United States 'which an American citizen undertakes
to leave to German nationals'.
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"The Supreme Court reversed in an opin-
lon by Mr. Justice Douglas. The Court refused
the invitation of the Justice Department, which
appeared as amicus curiae, to reexamine Clark
v. Alien, saying that 'the history and opera-
tion of this Oregon statute make clear that [it]
is an Intrusion by the State into the field of
foreign affairs which the Constitution entrusts:
to the President and Congress!

"The Court noted that Oregon courts and
other state courts with similar statutes have
launched detailed inquiries into the types of
governments of various foreign nations in con-
struing the statutes and that their decisions
'radiate some of the attitudes of the' cold war,
'where the search is for the 'democracy quo-
tient! of a foreign regime as opposed to the
Marxist theory'. 'It seems inescapable that the
type of probate law that Oregon enforces affects
international relations in a persistent and
subtle way', the Court said, and it thus has a
direct impact upon foreign relations that might
adversely affect the power of the central govern-
ment to deal with those problems

Section 16. (Net intestate éstate) Any part of the

net estate of a decedent not effectively disposed of by his
will shall pass as provided in sections 17 to 20 of this

Act.

Advisory Committee Comment

Section 16 specifies that any part or all of an es-
tate-as to which there is no will, or a will not making an
effective disposition, will be dealt wlth under the provi-
sions of the part on intestate succession.

Section 17. (Share of surviving spouse if decedent

leaves issue) If the decedent leaves a surviving spouse

and issue, the surviving spouse shall have a one-half

interest 1n the net intestate estate.
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Advisory Committee Comment

Section 17 increases the amount passing to the widow or
widower where there is surviving issue in that it gives the
spouse one-half the real property in fee in lieu of the
present dower or curtesy interest, as well as one-half the
personal property as now provided. It attempts to provide
adequately for the person closest to the decedent and most
likely to be dependent upon his estate for continued finan-
cial security. Particularly where the estate 1s small, it
is desirable to increase the share of the surviving spouse.

Section 18. (Share of surviving spouse when decedent

leaves no issue)} If the decedent leaves a surviving spouse

and no issue, the surviving spouse shall have all of the net

intestate estate.

Advisory Committee Comment

Section 18 preserves present Oregon statutory law re-
garding the share of the surviving spouse when the decedent
leaves no issue. See ORS 111.020(2) and 111.030(4).

Section 19. (Share of others than surviving spouse)

The part of the net intestate estate not passing to the sur-
viving spouse shall pass:

(1) To the issue of the decedent. If the issue are all
of the same degree of kinship to the decedent, they shall
take equaily, but if of unequal degree, then those of more
remote degrees take by representation.

(2) If there is no surviving issue, to the surviving
parents of the decedent.

(3) If there is no surviving issue or parent, to the
brothers and sisters of the decedent and the issue of any de-
ceased brother or sister of the decedent by representation.

If there is no surviving brother or sister, the issue of
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brothers and sisters take equally if they are all of the
same degree of kinship to the decedent, but if of unequal
degree, then those of more remote degrees take by representa-
tion.

(4) I there is no surviving issue, parent or issue of
a parent, to the grandparents of the Qecedent and the issue
of any deceased grandparent of the decedent by representation.
If there is no surviving grandparent, the issue of grand-
parents take equally if they are all of the same degree of
kinship to the decedent, but if of unequal degree, then those
of more remote degrees take by representation.

(5) If, at the time of taking, surviving parents or
grandparents‘of the decedent are married to each other, they
shall take real property as tenaﬁts by the entirety and per-

sonal property as joint owners with the right of survivorship.

Advisory Committee Comment

Section 19 is taken from section 2-103, Uniform Probate
Code, except as to subsection (5). It involves changes in
Oregon law which modernize it to be more consonant with cur-
rent thought on the distributional schemes most likely to
approximate the wishes of the average intestate. It de-
scribes the scheme of distribution both in the case where the
decedent has left a surviving spouse and issue and in the sit-
uation where there is no surviving spouse, but issue or other
kindred of the decedent survive.

Subsection (1)} retains the priority given under present
Oregon law to the issue of the intestate. It also codifies,
with the definition of "representation" in section 21 of the
proposed code, present Oregon law. Under present Oregon law
the rights of lineal descendants, where the decedent leaves a
spouse, are subject to a right of dower and curtesy with re-
spect to the real property and, in cases of intestacy, to
inheritance of one-half of the personal property. Under sec-
tion 17 of the proposed code, where there is a surviving
spouse, the rights of issue (lineal descendants) are subject
only to the one-half interest of the surviving spouse in the
net estate.
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Subsection (2) preserves present Oregon law. See ORS
111.020(2) and 111.030(3).

Subsection (3) is consistent with present Oregon law,
ORS 111.020(3), in that it provides for the brothers and sis-
ters of the intestate. It differs from present law, however,
in providing for succession to the issue of the parents of
the intestate, even when no brothers or sisters are living.
Under present law the issue of deceased brothers or sisters
of the decedent may take only by right of representation. In
the event that all brothers and sisters have predeceased the
decedent, their descendants, if any, do not presently take by
right of representation but only as next of kin. See Oregon
Probate Law and Practice § 12. Bones v. Lollis, 192 Or. 376,
234 pP2d 788 (1951); Andrews v. First Nat. Bank of Bugene, 192
Or. 230, 234 P.2d 791 (1951); and Ops. Att'y Gen. 1934-36,
602, have held that if the decedent left nieces and nephews
and also grandnieces and grandnephews, the latter would take
nothing even though their parents predeceased the intestate.
Under subsection (3) the latter would be able to take by
right of representation.

Subsection (4) represents a change from present law.
Under ORS 111.020(5), if a decedent is not survived by spouse,
lineal descendants, parent, brother or sister, the property
descends to the next of kin in egqual degree, who would be the
surviving grandparents. Under subsection (4) the grandparents
would take only if there were no surviving brothers or sis-
ters or surviving issue of deceased brothers and sisters.
Furthermore, unlike under present law, not only the surviving
grandparents, but also the issue of deceased grandparents
would take. Thus, descent is provided to both paternal and.
maternal grandparents and to their issue if they are deceased.

Subsection (4) limits inheritance to relatives claiming
through the grandparents of the intestate and thus excludes
more remote relatives claiming through great-grandparents.

In recent years there has been a trend toward limiting
inheritance by remote relatives under the intestacy laws.
New York, by legislation effective September 1, 1963, adopted
new rules of descent and distribution which eliminate collat-
erals in lines more remote than that of the grandparent. Also,
see section 852.01(2), Wisconsin Probate Code. Limitations on
inheritance by collateral kindred were proposed in the Model
Probate Code and adopted in a slightly different form in Penn-
sylvania in 1947 and in Indiana in 1953.

These limitations on inheritance were proposed for the
followlng reasons:

1. In modern times, with increased mobility and loss
of close contact due to urbanization, the "family" is more
restricted in size. Ties with remote relatives are weakened.
Few people can name their second cousins. Normally a decedent
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does not want his preperty to pass to these remote relatives;
if he does, he can easily make a will naming those he wishes
to favor.

2. Conversely, the remote relative has no claim on a
decedent's property. He 1s not likely to have rendered serwv-
ices which might lead to an expectation of inheritance. Fre-
quently he learns of his relationship to the decedent only
after the latter's death. For this reason he has been some-
times referred to as "the laughing heir." The inheritance is
a mere windfall,

3.. With the mobility of persons it is increasingly
difficult to trace remote relatives. This increases the cost
of settling estates, since these remote heirs must be noti-
fied as a matter of due process. Remote relatives often are
foreign citizens, complicating the problems of notlfylng them
and transferrlng property to them.

4. Remote relatives having standing to contest wills
may promote vexatious litigation for its nuisance value in
the hopes of getting a settlement, even though they have no
possible moral claim to a share in the estate. A statute
limiting inheritance by remote relatives thus may reduce will
contests.

5. Although it is often sald that escheat is not
favored, a person's obligations to the community in which he
lives may be far stronger than those to remote relatives of
whom he has long ago lost track. The decedent can prevent
an escheat by making a will leaving the property as he
pleases to remote relatives, to friends or to charity.

Two other archaic doctrines are eliminated by the pro-
posed code. First, such remnants of the doctrine of ances-
tral estates as exist in ORS 111.020(5), which are discussed
in Cordon v. Gregg, 164 Or. 306, 97 P.2d 732, 101 P.2d Hi4
(1940), discussed in Oregon Probate Law and Practlce § 15,
and critiecized and noted in 20 Or. L. Rev. 164 (1940), are
deleted. Section 19 also makes no such distinction as ex-
ists in ORS 111.020(4) between next of kin of equal degree
claiming through different ancestors. Hence, the nearer an-
cestor rule as it exists in present Oregon law is abolished.
Since inheritance by more remote collateral relatives is in
any event limited by the proposed code, there is no occasion
for the nearer ancestor rule to arise.

Subsection (5) provides that where a married couple
inherits as parents or grandparents, they take the real pirop-
erty as tenants by the entirety and the personal property
Jointly with rights of survivorship. This accords with the
present rule that devises of real property to a husband and
wife create them tenants by the entirety. See 96 C.J.S. Wills
§908. The committee believes this accords with the usual de-
sire of married couples that they take and hold property jointly.
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Section 20. (Escheat) If no person takes under sec-
tions 17 to 19 of this Act, the net infestate estate shall
escheat to the State of Oregon.

Advisory Committee Comment

Section 20 is taken from ORS 111.020(6) and 111.030(5).

Section 21. (Representation defined) "Representation™

means the method of deftermining -the passing of the net intes-
tate estate when the distributees are of unequal degrees of
kinship to the decedent. It is accomplished as follows: The
estate shall be divided into_és many shares as there are sur-
viving heirs of the nearest degree of kinship and deceased
persons of the same degree who left issue who survive the de-
\

cedent, each surviving helir of the nearest degree receiving
one share and the'share of each deceased person of the same

degree belng divided among his issue in the same manner.

Advisory Committee Comment

Section 21 defines "representation" in more detail than
ORS 111.010(4) and is consistent with present Oregon law.
See Oregon Probate Law and Practice §§ 9, 10. This defini-
tion makes it clear that the pattern of stirpital distribu-
tion is to be determined at the level of the nearest lineal
descendant of the intestate, rather than at the level of the
‘decedent's children, regardless of whether or not they prede-
ceased the decedent. The definition is taken from section
2-106, Uniform Probate Code, and prevents the anomalous re-
sult of such cases as Maud v. Catherwood, 67 Cal.App.2d 636,
155 P.2d 111 (1945), noted in 33 Calif. L. Rev. 324 (1945).
Since the operation of the right of representation may differ
depending upon the stirpital level chosen as the root genera-
tion, it is desirable to specify the level in the definition.

Section 22. (Time of determining relationships; after-

born heirs) The relationships existing at the time of the

death of the decedent govern the passing of his net intestate
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estate, but persons conceived before his death and born alive
thereafter inherit as though they were alive at the time of
his death.

Advisory Commlittee Comment

Section 22 1s consistent with the rule of construction
in present Oregon law laid down by ORS 111.010(5).

Section 23. (Heir to survive decedent for five days)

Any person who fails to survive the decedent by five days is
considered to have predeceased the decedent for all purposes
of intestate succession, and the heirs of the decedent are
determined accordingly.

Advisory Committee Comment

Section 23 is taken from section 2-104, Uniform Probate
Code. For a similar provision, see section 852.01(4), Wis-
consin Probate Code.

The comment on the Uniform Probate Code section, appear-
ing in an earlier draft, is as follows:

"This section is a limited version of the
type of clause frequently found in wills to take
care of the common accident situation, in which
several members of the same family are injured and
die within a few days of each other. The Uniform
Simultanecus Death Act provides only a partial
solution, since 1t applies only if there is no
proof that the parties died otherwise than simul-
taneously. This section requires an heir to sur-
vive by five days in order to succeed to decedent's
intestate property; . . . This section avoids
multiple administration and in some instances pre-

" vents the property from passing to persons not de-
sired by the decedent. The five day period should
in no case hold up any proceedings relating to a
decedent's property."

Section 24. (Persons of the half-blood) Persons of the
half-blood inherit the same share that they would inherit if

they were of the whole blocd.
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Advisory Committee Comment

Eection 24 is consistent with present Oregon law in ORS
111.040. ‘

Section 25. (Illegitimate children) For all purposes

of intestate succession, an illegitimate child, unless he has
been adopted:

(1) Shall be treated as the legitimate child of his
mother.

(2) Shall be treated as the legitimate child of the
father if, during the lifetime of the child:

(a) The paternity of the child is established under
ORS 109.070; or

(b} The father has acknowledged himself to be the father
in writing signed by him.

Adviscry Committee Comment

Section 25 would replace ORS 111.231. TUnlike ORS
111.231, section 25 requires that the paternity of the child
be determined during the child's lifetime. The section would
answer the criticism of ORS 111.231 in Oregon Probate .Law and
Practice § 18.

The requirement that paternity be established during the
child's lifetime would tend to eliminate fraudulent clalms of
the father where the child's estate is substantial.

The phrase "all purposes of intestate succession" is de-
fined in section 1 of the proposed code to mean successlon by,
through or from a person, both lineal and collateral. This
definition is taken from section 2-110, Uniform Probate Code.

Section 25, in the committee's opinion, does not change
present Oregon law, except as noted above. Reference is made
to ORS 109.060, 109.070, 109.080 and 109.090. These sectlons,
together with ORS 111.231, made up chapter 411, Oregon Laws
1957, which substantially rewrote the former law respecting
inheritance rights and other legal relationships of illegi-
"timate children. For this reason section 25 refers to and in-
corporates ORS 109.070, which prescribes how paternity shall
be established. The reference terminology is the same as that.
used in ORS 109.080.
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In addition to the means of establishing paternity set
out in ORS 109.070, paternity may be established if "the
- father has acknowledged himself to be the father in writing
signed by him." This wording is taken from section 2-111,
Uniform Probate Code. For similar provisions, see sections
221 and 222, Iowa Probate Code; section 11.04.081, Washington
Probate Code, and section 852.05, Wisconsin Probate Code. The
committee agreed that provision should be made for an acknowl-
edgment by the father of his parenthood during the child's
lifetime, as contained in all the new probate codes cited.
This would be for the obvious benefit of the child.

Since most illegitimate children are ultimately adopted,
it should be noted that for inheritance purposes the adopted
illegitimate child is treated as the child of the adopting
parents and not as the child of its natural parents. Thus,
his right to inherit from his natural parent is cut off, un-
less the spouse of the natural parent is the adopting parent.
Section 25 makes it clear that it would not be operative if
the chilid had been adopted.

Section 26. (Persons related to decedent through two

éiggg) A person who is related to the decedent through two
lines of relationship 1s entitled to only a single share
based on-the relationship which would entitle him to the
larger share.

Advisory Committee Comment

Section 26 is taken from section 2-112, Uniform Probate
Code. For example, under the provision for inheritance by
issue of the grandparents on both the maternal and paternal
sides, marriage of cousins might otherwise entitle their issue
fo inherit from both sets of grandparents. In any event only
one intestate share should.be permitted to be inherited.

Part 2. Advancements

Section 27. (When gift is an advancement) If a person

dies intestate as to all his estate, property which ne gave
in his lifetime to an heir shall be treated as an advance-
ment against the heir's share of the estate if declared in

writing by the decedent or acknowledged in writing by the heir

_27_



to be an advéncement. For this purpose the'property ad-
vanced shall be valued as of the time the heir came into pos-
session or enjoyment of the property or as of the time of
death of the decedent, whichever occurs first.

Advisory Committee Comment

Section 27 is faken from section 2-113, Uniform Probate
Code. : : '

Section 27 changes present Oregon law in ORS 111.110 by
expanding the doctrine of advancements to any person taking
by intestate succession, as opposed to the present limita-
tion to the issue of the intestate. It also restricts the
provisions tc those cases where the decedent dies intestate
as to his entire estate.

Since the intestate share of real and personal property
will be the same for all takers under the proposed code,
there is no need to distinguish between the real and personal
property, as is done in ORS 111.150. \

Unlike the Iowa - Probate Code, Washington Probate Code
and Model Frobate Code, section 27 does not specify that the
person to whom the advancement was made must have been en-
titled to inherit a part of the estate had the intestate died
at the time of making the advancement. It would expand the
doctrine of advancements to apply to persons who would not
have been heilrs had the intestate died at the time of the ad-
vancement, but who subsequently became heirs prior to the
death of the intestate.-:

Section 27 specifies that the doctrine of advancements
applies only to intestacy and only to persons sharing in the
estate of one who has died intestate as to his entire estate.
This limitation would not, however, seem to affect the hold-
ing of Clark v. Clark, 125 Or. 333, at 342, 267 P. 534, at
537 (1928), that a will might direct that a previous gift be
considered an advancement in the determination of the shares
into which an estate is fo be divided.

Section 27 follows the approach of section 852.11(1), .
Wisconsin Probate Code. The Iowa Probate Code (section 224),
Washington Probate Code (section 11.08041) and Model Probate
Code (section 29) provide that the presumption of a gift is
rebuttable. However, the Wisconsin Probate Code section is
in accord with the more limited application of the statute of
frauds already existing in Oregon law, ORS 111.120. Since the
Wisconsin Probate Code section represents the latest thinking
and since section 27 does not substantially change present
Oregon law, it would seem to be the preferred approach.
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 28 (page 29)

Section 28. (Effect of advancement on distribution)

(1) If the value of the advancement exceeds the heir's
share of the estate, he shall be excluded from any further
share of the estate, but he shall not be requirea to refund
any part of the advancement. If the value of the advance-
ment is less than his share, the heir shall be entitled
upon distribution of the estate to such additional amount
as will give him his share of the estate.

(2) The property advanced is not a part of the estate,

but for purposes of determining the shares of the heirs

the advancement shall be added to the -estate, the sum then

divided among the heirs and the advancement then deducted

from the share of the heir to whom the advancement was

made.



The early case of Seed v. Jennings, 47 Or. 464, 83 P. 872
(1905), is in confliet with both the present Oregon statute
and section 27. That case suggested the common law presump-
tion that the voluntary conveyance of property by a parent to
a child is presumed to be an advancement, unless it is proved
to be a gift. This dictum was contrary to the statute in
force at the time and would, in any event, be overruled by
section 27, which reverses the presumption and makes i1t rebut-
table only by evidence in writing.

Section 27 also changes present Oregon law (ORS 111.160)
which provides for valuation by the donor or donee in any one
of three different writings or its estimated value when
granted. Present Oregon law thus makes possible inconsistent
valuations arising from each of the authorized writings. 1In
Oregon Probate Law and Practice §§ 41 to 46, this problem is
noted., No such possibility of different and inconsistent val-
uations is contained in section 27.

Section 28, (Effect of advancement on distribution) If

the value of the advancement exceeds the heir's share of the
estate, he shall be excluded.from any further share of the
estate, but he shall not be required to refund any part of the
advanéément.' If the value of the advancement is less than his
share, the heir shall be entitled upon distribution of the es-
tate to such addifional amount as will give him his share of
the estate.

Advisory Committee Comment

Section 28 is a substitute for ORS 111.140 and substan—
tially reenacts that ORS sec¢tion.

Section 29. (Death of advancee before decedent) If the

recipient of the property fails to survive the decedent, the
amount of the advancement shall be taken into account in com-
puting the share of the recipient's issue, whether or not the

issue take by representation.
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Advisory Committee Comment

Section 29 is a substitute feor ORS 111.170 and is con-
sistent therewith. It is virtually identical to section 226,
Towa Probate Code; section 11.04.041, Washington Probate Code,
and section 29(c¢), Model Probate Code. The person to whom an
advancement is made is charged for it whether he takes per
capita or by representation. For a contrary approach, see
section 2-113, Uniform Probate Code, which provides that if
the advancee dies before the intestate, the advancement shall
not be taken into account in determining descent and distri-
bution of the net intestate estate.

Part 3. Status of Adopted Persocns for
Inheritance, Wills and Class Gifts

Advisory Committee Comment

For a proposed amendment of ORS 109.041, pertaining to
the effect of a decree of adoption on the relationshlp be-
tween the adopted child and his natural and adoptive parents,
see section 279 of this draft.

Section 30. (Adopted child treated as natural child)

For all purposes of intestate succession, an adopted child
shall be treated as a natural child of his adopting parents,
and he shall cease to be treated as a child of his natural
parents, except:‘

(1) If a natural parenf marries or remarrilies and the
child is adopted by the stepfather or stepmother, the child
shall continue to be treated as the child of the natﬁral
parent who l1s the spouse of the adopting parent.

(2) If a natural parent of a legitimate child dies, the
other natural parent remarriesnand the child is édopted by
the stepfather or stepmother, the child shall continue to be
treated as the child of the deceased natural parent for all
purposes of intestate succession through the deceased natural

parent.
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Advisory Committee Comment

Section 30 would replace ORS 111.210 and 111.212. The
wording of the section is taken from section 2-109, Uniform
Probate Code.

Section 30 broadens the coverage of rights of inheri-
tance, although following the basic rule of the present Oregon
statute that inheritance rights are derived from the adoptive
parents rather than the natural parents. It should be noted
that the section uses the wording "for all purposes of intes-
tate succession." This phrase is defined in section 1 of the
proposed code to mean succession by, through or from a person,
both .lineal and collateral. This wording thus gives the adop-
ted person a status for purposes of inheritance from his adop-
tive relatives and his adoptive relatives a status for purposes
of inheritance from the adopted person, and is broad enough to
cover inheritance rights of those claiming through the adopted
child.

There are, as noted, two exceptions to the general rule
outlined in section 30. First, subsection (1) preserves the
relationship to the natural parent in the limited situation
where a natural parent marries or remarries and the child is
adopted by the stepparent. This exception is consistent with
the result reached by the Oregon Supreme Court in Hood v.
Hatfield, 235 Or. 38, 383 P.2d 1021 (1963), commented upon
in. 43 Or. L. Rev. 88 (1963). The second exception, in sub-
section (2), meets the situation which arose in In re Estate
of Topel, 32 Wis.2d 223, 145 NW2d 162 (1966). In that case
The decedent had.died intestate, survived by three children
of his deceased son. Their mother had remarried and her hus-
band had adopted the children. It was held that the former
Wisconsin statute precluded inheritance by the children. The
wording of subsection (2) is adopted from section . 851.51(2)(b),
Wisconsin Probate Code.

Section 31. (Effect of more than one adoption) For all

purposes of intestate succession, a child who has been adop-
ted more than once shall be. treated as a child of the parents
who have most recently adopted him and shall cease to be
treated as a child of his previous adoptive parents. He shall
be treated as the child of his natural parents only to the ex-

tent provided in section 30 of this Act.
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Advisory Committee Comment

The wording of section 31 is taken from section 2-109(b),
Uniform Probate Code. This situation is not specifically
covered by present Oregon statutes and clarifies the rights
of the adopted child under the latest adoption.

Section 32. (Gifts in wills, deeds and trusts to accord

with law of intestate succession) Unless a contrary intent is

indicated by the instrument, & gift by will, deed or other in-
strument to an iIndividual or member of a class described gen-
erically in relation to a particular person as child, cﬁildren,
lawful issue, grandchildren, descendahts, helrs, heirs of the
body, next of kin, distributees, relatives, nieces, nephews

or the 1ike shall include any person who would be treated as

so related for purposes of intestate succession, except thaf

- for purpocoses of construction of an instrument, an adopted per-
son must have been adopted as a minor or after having been a
member of the household of the édopting ﬁarent while a minor.

Advisory Committee Comment

The present Oregon statutes contain no provision equiv-
alent to section 32. However, a reading of the section re-
veals the obvious utility of spelling out the rights of adop-
ted children in class gifts. The wording is taken from sec-
tion 851.51(3), Wisconsin Probate Code.

The Wisconsin Probate Code comment, applicable to the
exception contained in the last sentence of section 32, states
that the exception "prevents a deliberate adoption of an adult
to qualify the latter as a member of a class. In some states
it has been possible to adopt one's own wife in order to make
the latter a child within a class gift; the statute avoids
such an absurd result.”
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Part 4. Escheat:

Advisory Committee Comment

The involved and difficult ORS chapter 120 of the pres-
ent Oregon probate code provides three forms of procedure
for the state to assert its right to escheated property.

ORS 120.030 and related sections provide for administration
by the probate court. ORS 120.050 provides that the state
may maintain "any action, suit or proceeding necessary to
recover the possession of any such property." ORS 120.060
provides for bringing an informatlon on behalf of the state.

With reference to the proceeding by information, Oregon
Probate Law and Practice § 204 states:

"Tn view of this section, it seems that the
special provision for an informaticn of escheat
is entirely unnecessary. While procedure by in-
formation is the traditional common law form of
complaint by the state, in either c¢ivil or crimi-
nal proceedings, it seems that by providing that
the state may mainfain any proceeding to protect
its rights that a private perscn could it was un-
necessary duplication to provide that the state
could proceed by the traditional method of infor-
mation."

Oregon Probate Law and Practice § 203 states:

"The recent trend has been toward the trial
of escheat proceedings 1n the probate court
rather than by information . . .Under the pres-
ent statute governing procedure, the great major-
1ty of escheats are conducted in connection with
administration proceedings."

The committee is convinced that the confuslon incident
to the three procedures now authorized should be eliminated
by limiting the state to an administration proceeding.

Section 20 of the proposed code provides: "If no per-
son takes under sections 17 o 19 of this Act, the net intes-
tate estate shall escheat to the State of Oregon." Under the
proposed code probate jurisdiction is vested in the circuit
court, which is given full power to make declaratory Judg-
ments pertaining to the title of real estate, determination
of heirship and distribution of the estate.

Subsection (3) of section 120 of the proposed code
provides: "If it appears from the petition for appointment
of a personal representative that there is no known person
to take by descent the net intestate estate, the personal
representative shall deliver or send by ordinary mail to the
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Director of the Division of State Lands a copy of the petition

and the information required by subsectlon (1) of this section.

Thus, the information given to the Director of the Division of
State Lands 1s the same as that gilven to heirs in an intestate
estate or to devisees in a testate estate. Upon the filing of
the final account and petition for distribution the same no-
tice 1s gilven the Director of the Division of State Lands as
is given the helrs or devisees,

The proposed code conforms to present Oregon law in vest-
ing both real and personal property, in the absence of khown
heirs, in the State of Oregon.

The action of the committee has been to recommend repeal
of all of ORS chapter 120, except those portions which pro-
vide for the recovery of escheated property and except some
technical amendments to the sections covering property of per-
sons confined in state institutions. However, one important
change in the procedure for recovery of escheated property
- should be noted. The proposed amendment of ORS 120.130 pro-

vides that instead of processing the claim in the court "in
which the escheat proceedings were held," the claim should be
processed pursuant to the Administrative Procedure Act in the
same manner as other claims against state agencies.

The committee felt there was every advantage in
having the escheat administered under the proposed code as
an estate proceeding. In an escheat situation the State of
Oregon has legally the status of an heir at law. The pro-
posed code provides the same notice and the same procedures
as where there are known heirs. MRights of creditcrs are pro-
tected. The required time for filing claims gives an oppor-
tunity to unknown heirs to come forward. The broad power
given by the proposed code to the persocnal representative
to sell real and personal property of the estate for distri-
bution purposes provides a simple procedure for liquidating
estate assets and turning them into cash which can be turned
over to the Division of State Lands. Under the proposed code
the circuit court in probate is given full power to make
proper determination of heirship and enter final decrees es-
cheating the real and personal property of the estate to the
State of Oregon.

Section 33. ORS 120.130 is amended to read:

120.130. (Recovery of escheated property) (1) Within

10 years after [judgment in any proceeding in the circuit
court escheating real property to the state, or after the
order of the court having probate jurisdiction directing the

conveyance of escheated real property to the state, and in
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all other cases within 10 years after payment of the pro-
ceeds of escheated personal property to the State Land Board,]

entry of a decree of distribution designating title to the

estate available for distribution in the Division of State

Lands, a claim may be made for the property escheated, or the
proceeds thereof, by or on behalf of a person not [a party or
privy to such proceeding, nor] having actual Xnowledge of the
making of such [judgment or order or of such payment to the
State Land Board.] decree.

(2) The claim shall be made by a petition filed [in the
court in which the escheat proceedings were held.] wilth the

Director of the Division of State Lands. The claim shall be

considered a contested case as provided in ORS 183.310 and

there shall be the right of judicial review as provided in

ORS 183.480. The petition shall be verified in the same

manner as a complaint and shall state:

(a) The age and place of residence of the claimant by
whom or on whose behalf the petition is filed;

(b) That the claimant lawfully is entitled to such prop-
erty or proceeds, briefly describing the same;

(¢c) That at the time the property escheated to the state
the claimant had no knowledge or notice thereof; -

(d) That the claimant claims the property or proceeds
as an heir [or next of kin,] or as [executor, administrator,

guardian or conservator of either,] personal representative

of an heir, setting forth the relationship of the decedent,

who at the time of his death was the owner of same;
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(e) That 10 years have not elapsed since the [making of

the judgment or order] entry of the decree escheating the prop-

erty to the state [, or since the payment of the proceeds of
the escheated estate by the. administrator thereof to the State
Land Board pursuant to the order of the court having probate
jurisdiction]; and

(f) If the petition is not filed by the claimant him-
self, the status of the petitioher [, whether executor, admini-
strator, conservator or guardian].

[(3) The State Land Board shall be made a defendant in
the proceeding, and a copy of the petition must be served uporn
the clerk of the board at least 20 days before. the hearing of
the petition. The court must try the issue, as issues are
tried in civil actions, with the aid of a jury, if requested
by either party.]

[{(H)] (3) If it is determined that the claimant is en-
titled to [such] the property or the proceeds thereof, [the

court must order the same to be delivered] the Director of

the Divislon of State Lands shall deliver the property to the

petitioner, subject to and chafged with the inheritance tax
thereon, 1f any, and the costs and expenses of the state in
connectionrtherewith. [The order for delivefy shall be an
order.uﬁon the State Land Board to draw its warrant on the
State Treasurer for‘the payment of the same, but without
interest or cost to the state, a certified copy of which or-
der shall be sufficient voucher for drawing éuch warrants. ]
[(5)] (4) If the person whose property or funds es-

cheated or reverted to the state was at any time an inmate of
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a state institution in Oregon for the [insane or feeble-

minded] mentally ill, the reasonable unpaid cost, as deter-

mined by the State Board of Control, of the care and mainte-
nance of the person while a ward of such institution, regafd—
less of when the cost was incurred, may be deducted from,'or,
if necessary, be offset iﬁ full against, the amount of the

escheated property or funds. [, and, for the purpose of col-
lecting the charge, the State Board of Control shall have the

right te intervene and file an account in any proceeding,
whether in the circuit court or before the State Land Board

for the recovery of such propérty or funds.]

Section 34. ORS 120.210 is amended to read:

120.210. (Escheat of money or pfoperty deposited with

institution on death, escape or parole of inmate; notice and

~publication) All money, certificates of deposit, securities,

assets or other personal property which have been or shall be
tdken charge of by the officials of the state institutions
listed in ORS 179.321, belonging to patients or inmates com-
mitted to any of such institutions and who die inmates thereof
or escape or who are paroled therefrom, and which 1s not
claimed by such person, or by the heirs or personal representa-
tive of such person within one year after such death, esecape or
parole, escheats to the state [for the benefit of the Common
School Fund], and without other or further proceeding shall be
paid or turned over by the officials of the above Institutions

to the [State Land Board, who] Division of State Lands, which

shall issue therefor receipts in duplicate. One of the

receipts shall be filed in the office of fthe Secretary of State.
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However, i1f such escheated money, certificates of deposit,
securities or other personal property exceeds the sum of $50,
a notice of such escheated property shall be published under

direction of the [Btate Land Board] Division of State Lands

in a newspaper of geﬁeral circulation within the county in
which such institution payiﬁg or turning over the same is

situated, and also in a newspaper in the county from which
the 1mmate was commitfed, ohce each week for hot less than
three consecutive weeks. The expense of such publication

shall be pald out of the proceeds of the escheated property.

Section 35. ORS 120.220 is amended to read:

120.220. (Collection and disposition by Division of

State Lands) The money, certificates of deposit, securities

or other personal property mentioned in ORS 120.210 shall be

collected or liquidated by the [State Land Board] Division of

State Lands, and the [board] division may sell, indorse and

collect all such money, certificates of deposit, securities
or other personal property and place the proceeds thereof in

the State Treasury [to the credit of the Common School Fund].

Section 36. (Owners' and representatives' rights to

reclaim property; limitation) (ORS 120.230) The money or

the proceeds of such certificates of deposit, securities or
other personal property which has escheated to the state under
the provisions of ORS 120.210, may be reclaimed by the origi-
nal owner or his or her heirs; or persocnal representatives,

at any time within 10 years after such escheat, in the same
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Section 36. ORS 120.230 is amended to read:

120.230. (Owners' and representatives' right to reclaim

property; limitation) The money or the proceeds of [such] the

certificates of deposit, securities or other personal property
which [has] have escheated to the state under [the provisions
of] ORS 120.210, may be reclaimed by the original owner, or by
his [or her] heirs [,] or personal representatives, at any time
within 10 years after such escheat, in the same manner as prop-
erty belonging to estates of deceased persons which have es-

cheated to the state.



manner as property belonging to estates of deceased persons

which have escheated to the state.

Section 37. (Reports by county clerks to Division of

State Lands) County clerks, upon request, shall furnish the

Director of the Division of State Lands the titles of estates
of deceased persons which have remained open‘for more than
three years and in which no heirs, or other parties whose
right fo inherit the procéeds thereof is belng contested,
have appéared fo claim the estate.

Advisory Committee Comment

Section 37 is taken from ORS 178.080(6). See
section 282 of this draft.

Part 5. Wills

Section 38. (Who may make a will) Any_person who is
18 years of age or older or who has been lawfully married,
and who is of sound mind, may make a will._

Advisory Committee Comment

Section 38 changes ORS 114.020 to reduce the age for
unmarried persons who may make a will from 21 to 18. ORS
109.520 provides that all persons shall be deemed to have
arrived at the age of majority upon their being married
according to law. ORS 106.010 provides that marriage may be
entered into by -males at least 18 years of age and females at
least 15 years of age. Thus, under. our present statute,
married persons of these ages can make a will. The committee
felt that it was advisable to keep the present rule as to
married people, but remove the present discrimination against
unmarried people by making males and females 18 years of age,
even if not married, able to make wills.

The comment on section 853.01, Wisconsin Probate Code,

gives the following reasons for lowering the age of testa-
mentary capacity to 18 years:
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"(1l) Minors today are increasingly owners
of substantial amounts of property. In an era
when accumulation of wealth was the major means
of acquiring an estate, few, i1f any, men acquired
an estate before they reached 21. Today the tax
advantages of inter vivos gifts have induced par--
ents and grandparents to make transfers, outright
or in trust, for mincrs.. . . (2) Marriage of '
minors is increasingly frequent. Patterns of
marriage and raising a family have changed drasti-
cally. There is more need for a minor to be able
to make a will to provide for a changing family
situation. . . . (4) Minors can avoid existing
limitations by resorting to legal devices which
bypass probate: insurance, joint bank accounts,-
government bonds wilth beneflciary designations,
etc. (5) With modern public education, a young
person of 18 ought to have sufficient judgment to
make a testamentary disposition.

"Eighteen states have already recognized these
changed conditions and set the age of 18 as the
minimum age requirement. This also is the age
adopted in the Model Probate Code."

Section 39. (Execution of a will) A will shall be in

writing and shall be executed with the following formalities:

(1) The testator, in the presence of each of the wit-
nesses, shall:

(a) Sign the will; or

(b) Direct one oflthe witnesses or some other person to
sign thereon the name of the testaftor; or

(¢) Acknowledge the signature previously made on the
will by him or at his direction.

(2) Any person who signs the name of the testator as pro-
vided in paragraph (b) of subséction (1) of this section shall
sign his own name on the will and write on the will that he
signed the name of the testator at the direction of the ftesta-

tor.
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(3){(c¢) [Having been informed that the instrument is the

will of the testator,] Attest [it by subscribing] the will by

signing his name to [the will] it in the presence of the testa-

tor and at his request.



{(3) At least two witnesses shall each:

(a) See the testator sign the will; or

(b) Hear the testator acknowledge the signature on the
will; and

(c) Having been informed that the instrument is the
will of the testator, attest it be subscriblng his name- to
the will in the presence of the testator and at his request.

Advisory Committee Comment

Section -39 incorporates and replaces ORS 114.030,
114.040 and 114.050. The format of the section follows, in
general, section 47, Model Probate Code. However, section 39
has not changed the present statufory requirements that the
will be in writing, sighed by the testator or by some other
person under his direction in his presence, and attested by
two or more competent witnesses, subscribing their names to
the will in the presence of the festator. The section does,.
however, spell out a situation where the will has been al-
ready signed by the testator or by another person at hils
direction at the time the witnesses are asked to subscribe
their names.

There has been added a further statutory requirement
that the subscribing witnesses be informed that the instru-
ment they are asked to subscribe is the will of the testator.
The additional requirement may be summarized as requiring
that the subscribing witnesses attest the will of the testa-
tor, and not merely the signature of the testator. This is
in line with the requirement of section 47, Model Probate
Code; section 50, Probate Code, West's Annotated California
Codes; section 14-303, Idaho Code; section 279, Iowa Probate
Code, and section 21, Decedent Estate Law, McKinney's Con-
solidated Laws of New York Annotated, to cite a few examples.
The committee believes that this publlcatlon requlrement is
in line with the usual practice in this state.

Section L0. (Witness as beneficlary) An intereeted

witness is one to whom is devised a personal and beneficial
interest 1in the estate. A will attested by an interested
witness is not thereby invalidated. If an interesfed witness
atftests a will end the will is not attested also by two dis-

interested witnesses, the interested witness may take under
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the will only so much of the provision made for him therein
as in the aggregate equals in value, on the date of death of
the testator, the part of the estate of the testator that
would have passed to him had the testator died intestate.

Advisory Committee Comment

Section 40 covers the interested witness situation. It
replaces ORS 114.310, 114.320, 114.330 and 114.340. The gen-
eral wording of the section follows section 281, Iowa Probate
Code. The definition of an interested witness 15 generally -
taken from sectlon 853,07, Wisconsin Probate Code.

In essence, the committee believes ‘that section 40 incor-
porates the present statutory provisions in that the validity
of the will is established in any case, and that only in case
there are not two or more disinterested witnesses does the rule
apply that the interested witness may, on the basis of intes-
facy, receive an amount not to exceed the provision for him
in the will. The inclusion of the definition makes clear that
The section does not apply to one who was merely appointed a
personal representative of the estate, or would merely derive
some benefit therefrom, other than being a devisee.

Section U41. (Validity of execution of g will) A will

is lawfully executed if 1t is in writing, signed by the testa-
tor and otherwise executed in accprdance With the law of:

(1) This state at the time of éxecution or at the time
of death of the tesftator; cor

(2) The domicile of the testator at the time of execu-
tion or at the fime of his death; or

(3) The place of execution at the time of execution.

Advisory Committee Comment

Section 41, governing the validity of a will, represents
a broadening of ORS 114.060. The present statute makes a dis-
tincticon between a devise of real property and a bequest of
personalty. As to real property, the will must be executed
in accordance with the laws of Oregon, but a bequest of per-
sonalty may be made by a will which is valid in the state
where the will was executed. Thus, a holographic will exe-
cuted in California and containing provisions for both real
and personal property would be good as to the personalty in
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Section 41. (Validity of execution of a will) 4 will is

lawfully executed if it is in writing, signed by or at the

direction of the testator and otherwise executed in accordance

with the law of:



Oregon, but not as to the realty. Section 41 removes the
difference between real and personal property and provides
that the will would be good in Oregon as to both realty and
personalty if executed pursuant to Oregon law or if executed
according to the law of the domicile, either at the time of
execution or at the time of death, or the law of the place of
execution at the time of execution.

The committee was of the opinion that interests of the
testators and the beneficiaries would be preserved and pro-
fected if wills which were valid at the time and place of
executlion be admitted to probate in this state. For reference,
see section 3-205, Uniform Probate Code; section 50, Model
Probate Code, and section 283, Iowa Probate Code.

It should be noted, however, that the section requires
that the will must be in writing and signed by the testator,
as well as otherwise executed according to the law of the,
particular jursidietion. Thus, the section would not only
replace ORS 114.060, but would repeal ORS 114.050 and would
require the amendment of ORS 41.520 (see section 265 of this
draft), since soldiers' and sailors' nuncupative wills would
not be legal. '

It was the considered decision of the committee that the
so-called "soldiers' and sailors' wills" are great rarities
in Oregon practice. Actually, with the literacy requirement
of the armed services, where all of their members are able
to read and write and with the immediate availability of ser-
vice officers, the provisions which were originally enacted
in 1849 seem no longer necessary as a part of our probate
code.

Section 42. (Testamentary additions to trusts) (1) A

devlise may be made by a will to the trustee or trustees of a
trust, regardless of the existence, size or character of the
corpus of the trust, if:

(a) The trust is established or will be established by
theltestator, or by the testator and some other person or
persons, or by some other person or persons: and

{b) The trust is identified in the testator's will; and

(c) The terms of the trust are set forth in a written
instrument, other than a will, executed before or concurrently
with the execution of the testator's will, or in the valid

last will of a person who has predeceased the testator.
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{2) The trust may be a funded or unfundéd life insur-
ance trust, although the trustor has reserved any or all of
the rights'of ownership of the insurance contracts.

(3) The devise shall not be invalid because the.trust:

(a) VIs amendable or revocable, or both; or

(b) Was amended after the execution of the testator's
will or after the death of the testator.

(4) Unless the testator's will provides otherwise, the
property so devised: ,

(a) Shall not be considered to be held under a testa-
mentary trust of the testator, but shall become a pért of the
trust to which it i1s given; and

(b) Shall be administered and disposed of in accordance
with the provisions of the instrument or will setting férth
the terms of the trust, including any amendments thereto made
before thé death of the testator, regardless of whether made
before or after the execution of the testator's will, and, if
the testator's will so provides, including any amendments to
the trust made after the death of the testator.

(5) A revocation or termination of the trust before the
death of the testatof shall cause the devise to lapse.

(6) This section shall not be construed as providing
én exclusive method for making devises to the trustee or
trustees of a trust established otherwise than by the will of
the testator making the devilse.

(7) This section shall be so construed as to effectuate
its general purpose to make uniform the law of those states

whith enact the same or similar provisions.
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Advisory Committee Comment

Section 42 embodies in the proposed code the Uniform
Testamentary Additions to Trusts Act. This section is, of
course new, but 1t was the unanimous feeling of the committee
that the adoption of the Uniform Act would provide for a uni-
formity of construction in many situations which Oregon prac-
tltioners will recognige as having in the past caused problems
and uncertainties in the trust field. It is felt that the
adoption of the Uniform Act will spell out many of the prob-
lems and uncertainties now existing in this area. See ORS
114.070, repealed by this draft.

Seetion 43, (Manner of revocation or alteration exclu-

sive) A will may be revoked or altered only as provided in
sections 44 to 47 of this Act.

Advisory Commifttee Comment

Sections 43 to 47 replace and recodify ORS 114.110 to
114.150. a

Section 44. (Express fevocation or alteration) (1) A
will may be reveked or altered by another will. -

(2) A will may be revoked by being burned, torn, can-
celed, obliterated or destroyed, with the intent and purpose
of the testator of revoking the ﬁill, by the testator, or by
another person at the direction of the testator and in the
presence of the testator. The injury or destrustion by a
person other than the testator at the direction and in the
presen~e of thé testator shall be proved by at least two |
witnesses.

Advisory Committee Comment

Section 44 is practically identical in wording with
ORS 114.110. The only changes are editorial in nature.
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Section 45. (Revival of revoked or invalid will) If a

will or a part thereof has been revoked or is invalid, it ecan
be revived only by a re-execution of the will or by the execu-
tion of another will in which the revoked or invalid will 5r
parf thereof is incorporated by reference.

Advisory Committee Comment

Section 45 would replace and supersede ORS 114.120. The
wording of the section is taken from section 284, Iowa Probate
Code, which in turn was adopted from section 55, Model Probate
Code. The comment under the Iowa Probate Code section states,
in part, that "the last sentence is taken directly from sec-
tion 55 of the Model Probate Code to prevent the inadvertent
revival of a will which the testator did not actually desire."

ORS 114,120 is discussed and to some extent criticized in
Oregon Probate Law and Practice §§ 379 and 380. It is be-
lieved that section 45 conforms to the general purpose and in-
tent of ORS 114.120, but avoids the difficulties and ambigui-
ties so critiecized.

For comparable provisions, see section 2-508, Uniform
Probate Code, which appears similar to section 853.11(6),
Wisconsin Probate Code.

Section 46. (Revocation by marriage) A will is revoked

by the subsequent marriage of the testator if the testator is
survived by hils spouse, unless:

(1) The will indicates an intent that it not be revoked
by the subsequent marriage or was drafted under cilrcumstances
indicating that it waé in contemplation of the marriage; or

(2) The testator and his spouse entered into a contract
before the marriage that either makes provision for the spouse
or provides that the spouse is fTo have no rights in the es-

tate of the testator.
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Advisory Committee Comment

Section 46, covering revocation by marriage, and sec-
tion 47, covering revocation by divorce or annulment, would
replace ORS 114.130. The wording of section 46 is taken from
section 853.11, Wisconsin Probate Code.

Prior to 1965, ORS 114.130 provided that a will made by
any person i1s deemed revoked by his or her subsequent mar-
riage or divorce. The ORS section is discussed in Oregon
Probate Law and Practice § 376, and the cases cited there
make it clear that prior to the 1965 amendment the statute
operated automatically to revoke a will upon the subsequent
marriage of the testator, regardless of the intent of the
testator. By chapter 506, Oregon Laws 1965, ORS 114,130 was
amended by deleting the word "or" between "marriage" and
"divorce" and inserting "or annulment of marriage, unless the
will expressly declares the intention of the testator that
the will shall not be revoked by such action.™

Section 46 goes further than the 1965 amendment in
attempting to give effect to the actual intention of the
testator. In several of the cases cited in Oregon Probate
Law and Practice § 376, the restrictive wording of the 1965
amendment would not have prevented a revocation of the will
even though the intent of the testator was clear that the
provision for the second wife was in his mind and she was
provided for, although the will, in these cases, did not ex-
pressly declare that intention. It seems only right that
where a subsequent marriage settlement upon the marriage of
the testator makes provision for the wife and evidences the
intent that the will not be revoked, the statute give full
effect to the intenticon of the testator and prevent an auto-
matic revocation of the will. Thus, there seems every rea-
son for adopting the wording of section 46, which would pre-
serve the will and prevent a revocation if in fact that was
the intent and desire-cof the testator.

One important change in section 46 is that the revoca-
tion is made dependent upon the testator being survived by
his spouse. Our present statute does not have this provision
and therefore, although the sole purpose of the revocation by
subsequent marriage is to protect the spouse, actually under
the Oregon statute the will is revoked even though the spouse
predeceases the testator. This is obviously an unjust and
unnecessary provision in these cases and section 46 makes the
revocation only effective if in fact the spouse survives the
testator.

Section 47. (Revocation by divorce or annulment) Unless

a will evidences a different intent of the testator, the
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divorce or annulment of the marriage of the testator after
the execution of the will revokes all provisions in the will
in favor of the Ioirmer spouse of the testator and any pro-
vision therein naming the former spouse as executor, and the
effect of the will is the same as though the former spouse
did not survive the testator.

Advisory Commitftee Comment

The wording of section 47 is in general the same as sec-
tion 2, Senate Bill 197, introduced at the 1963 regular ses-—
sion of the Oregon Legislative Assembly at the request of the
Bar Committee on Probate Law and Procedure. The 1963 bill
falled fo pass but was re-introduced as Senate Bill 305 at
the 1965 regular session, where it passed without amendment
in the Senate, but was amended 1n the House as indicated in
the comment under section 46 of the proposed code.

The ccmmittees adopted the wording to cover the situa-
fion of revocation by divorce and annulment substantially
as outlined in the original Bar Committee bill. The 1965
amendment, which in effect provides for an auvtomatiec revoca-
tion in the case of a subsequent divorce or annulment unless
the will expressly declares the intention otherwise of the
testator, is not realistiec. It is difficult to visualize a
situation where a testator would provide in his will that the
will not be revoked by his divorce or annulment of his mar-
riage. Actually, this would not express the usual intention
of the testator. The intention of the testator in such case
would be that, 1f after having made provision for his wife
and appointed her executrix of his will, in addition to numer-
ous begquests and provisions for his children and friends and
relatives, the will itself, the bequests to his children, to
his friends and relatives and perhaps to charities should not
be affected by the divorce of his wife, but that all of the
provisions in the will providing for his former spouse would
be revoked. Thus, the committee feels that section 47, which
would revoke all provisions in the will for the divorced
spouse but preserve the remainder of the will, would carry out
the actual Intention of the testator in these cases.

Section 48. (Contract of sale of property devised. not a

revocation}) An executory contract of sale made by a testator

to convey property devised in a will previously made, is not

a revocation of the previcus devise, either in law or eguity;
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but the property shall pass by the devise, subject to the
same remedies on the agreement, for specific performance or
otherwise, against devisees as might be had against the heirs
of the testator if the property had descended to them.

Advisory Committee Comment

Section 48 is identical with ORS 114.140, with purely
editorial changes. A similar provision is found in section
11.12.060, Washington Probate Code.

The discussion in Oregon Probate Law and Practice § 377
makes clear that, but for ORS 114.140, under the doctrine of
equitable conversion the proceeds of the sale of devised prop-
erty sold on contract would go to those entitled to the tes-
tator's personal property and not to his devisee. The sec-
tion is necessary to provide that in these cases the proceeds
of the contract go to the devisee of the real property.

Section 49. (Encumbrance or disposition of property

after making will) An encumbrance or disposition of property

by a testator alfter he makes his will shall not affect the
operation of the will upon a remaining interest therein that
is subject to the disposal of the testator at the time of his
death. "

Advisory Committee Comment

Section 49 covers ORS 114.150 and 114.230(3). These ORS
sections are considered in Oregon Probate Law and Practice

§ 377.

Section 50.. (Devise of life estate) A devise of prop-

erty to any person for the term of the life of the person,
énd after his death to his children or heirs, vests an es-
tate or interest for life only in the devisee and remainder

in the children or heirs.
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Advisory Committee Comment

Section 50 is identical in content with ORS 114,220,
with merely editorial changes.

Section 51. (Devise passes all interest of testator)

A devise of property passes all of the interest of the tes-
tator therein at the time of his death, unless the will evi-
dences the intent of the testator to devise a lesser interest.

Advisory Committee Comment

Section 51 is identical in content with ORS 114.230(1),
with purely editorial changes.

Section 52. (Property acquired after making will) Any

property acguired by the testator after the making of his
will shall pass thereby, and in like manner as if title there-
to were vested in him at the time of making the will, unless
the intent is clear and explicit to the contrary.

Advisory Committee Comment

Section 52 embodies ORS 114.230(2). The committee felt
that the wording of the section, which is taken from section
269, Iowa Probate Code, i1s preferable to that of the present
ORS section. The Iowa Probate Code section is adopted from
sectlon 56, Model Probate Code.

Section 53. (Effect of direction to pay debts, charges,

taxes or administration expenses) A mere testamentary direc-

tion to pay debts, charges, taxes or expenses of administra-
tion shall not be considered a direction for exoneration from

encumbrances or against apportionment of estate ftaxes.

Advisory Committee Comment

In committee discussiomson the proposed code a recurring
guestion concerned the legal effect of a general testamentary
direction to pay debts, charges, taxes and administration
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Section 52. (Property acquired after making will) Any

property acquired by the testator after the making of his will
shall pass thereby, and in like manner as 1f title thereto
were vested in him at the time of making the will, unless the

intent expressed in the will is clear and explicit to the contrary.




expenses. Printed will forms usually contain such a pro-
vision and it is found In most wills filed. The authorities
contain varylng interpretations of such general wording in
wills when applied to specific problems. It was decided that
the proposed code should provide guidance as reéspects exonera-
tion of encumbrances and apportionment of estate taxes.

The sections of the proposed code (sections 161 to 163)
on discharge of encumbrances provide rules for paying encum-
brances on devised property "unless the will provides other-
wise." It was consldered desirable that the proposed code
provide that a direction in a will "to pay my just debts"
should not be considered a testamentary direction "to dis-
charge encumbrances on devised property" and exonerate the
devisee.

Similarly, the sections of the proposed code (sections
190 to 198) on apportionment of estate taxes provide for
apportionment "unless the will otherwise provides." It was
considered important that a general testamentary direction
"to pay taxes and administration expenses" not be considered
a direction not to apportion.

Section 54. (Non-ademption of specific devises in

certain cases) (1) In the situations and under the circum-

stances provided in and governed by this section, specific
devises will not fail or be extinguished by the destruction,
damage, sale, condemnation or change in form of the property
specifically devised. This section is inapplicable if the
intent that the devise fail under the particular circum-
stances appears in the will or if the testator during his
lifetime gives property to the specific devisee with the in-
tent of satisfying the specific devise.

(2) Whenever the subject of a specifi¢ devise is prop-
erty only part of which is destroyed, damaged,_sold or con-
demned, the specific devise of any remaining interest in the
property owned by .the testator at the time of his death is

not affected by this section; but this section applies to the
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part which would have been adeemed under the common law by
the destruétion, damage, sale or condemnation.

(3} If insured properfy which is the subject of a
specific devise is destroyed or;damaged, the specific devisee
has the right to receive, reduced by any amount expended or in-
curréd by the testator in restoration or repair of the prop-
erty:

(a) Any insurance proceeds paid.to the personal repre-
sentativé after the death of the testator, with the incildents
of the specific devise; and

{b) A general pecuniary legacy equivalent to any}insur-
ance proceeds pald to the testator within six months before
his death.

(4) If property which is the subject of a specific de-
vise is so0ld by the testator, the specific devisee has the
"right to:

(a) Any balance of therpurchase price unpaid at the
time of the death of the testator, including any security in-
terest in the property .and interest accruihg before the death,
if part of the estate, with the incidents of the specific de-
vise; and |

(b) A general pecuniary legacy equivalent to the amount
of the purchase price paid to the testator within six months
before his death. Acceptance of a promissory note of the pur-
chaser or a third party is not considered payment, but payment_
on the note is payment on the purchase price. Sale by an agent
of the testator or by a trustee under a revocable 1living trust

created by the testator, the principal of which is to be paid-
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to the personal representative or estate of the testator on
his death, is a sale by the teétator for purposes of this
section.

(5) 1If property which is the subjéct of a specific de-
vise is taken by condemnation prior to the death of the testa-
tor, the specific devisee has the right fo:

(a) Any amount of the.condemnation award unpaid at the
time of the death, with the incidents of the specific devise;
and

(b) A general pecuniary legacy equivalent to the amount
of an award pald to the testator within six months before his
death. In the event of an'appeal in a2 condemnatlion proceeding,
the award, for purposes of this section, is limited to the
amount established on the appeal.

(6) If property which is the subject of a specific de-
vise is sold by a guardian or conservator of the testator, or
a condemnation award or insurance proceeds are paid to a guard-
ian or conservator of the testator, the specific devisee has
the right to a general pecuniary legacy equivalent to the pro-
ceeds of the sale, or the -condemnation award, or the insurance
proceeds, reduced by any amount expended or incurred 1n resftora-
tion or repair of the'property.l This subsection does not apply
if the testator, subsequent to the sale or award or recelipt of
insurance proceeds, is adjudicated competent and survives such
adjudication for six months.

(7) 1If securities are specifically devised, and subse-~

quent to execution of the will other securities in the same or

another entity are distributed to the testator by reason of
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his ownership of the specifically devised securities and as a
result of a partial liquidation, stock dividend, stock split,
merger, consolidation, reorganization, recapitallzation, re-
demption, exchange or any other similar transaction, and if
the other securities are part of the testator's estate at his
death, the specific devise 1s considered to include the addi-
tional or substituted securities. As used in this subsection,
“securities" means the same as defined in subsection (11) of
ORS 59.015.

(8) The amount a specific devisee receives aé provided
in this secticon is reduced by any expenses of the sale or of
collection of proceeds of insurance, sale or condemnation
award and by any amount by which the income tax of the dece-
dent or his estate is 1ncreased by reascon of items covered by

this section. Expenses include legal fees pald or incurred.

Advisory Committee Comment

Section 54 is taken from section 853.35, Wisconsin Pro-
bate Code. The following quotation from the comment on the
Wisconsin Probate Code section is considered equally appli-
cable to the situation in this state:

"This sectlon is new and changes the law. At
common law, 1f real or personal property were speci-
fically given by will to a named person, and the
property were destroyed or sold between the time of
execution of the will and the festator's death, the
devise or bequest failed; the reason was that there
was no property in the estate to satisfy the specil-
fic gift. This doctrine, known as ademption by ex-
tinction, worked without regard to the testator's
intent. It was ameliorated to some extent by wvari-
ous judicial approaches. Thus if testator devised
'my residence' to his wife, and sold the residence
he owned at the time the will was drafted and sub-
sequently purchased another residence, the court
would apply the time-of-death construction; by re-
lating the phrase 'my residence' to the residence
testator owned at death, ademption was avoided. But
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Section 55 (page 55)

Section 55. (When estate passes to issue of devisee;

anti-lapse) When property is devised to any person who is

related by bloocd or adoption to the testator and who dies before
the testator leaving 1lineal descendants, the descendants take
by representation the property the devisee would have taken

if he had survived the testator, unless otherwise provided in

the will of the testator.




if testator sold one residence and died
pending negotiations to purchase another

" residence, the wife was out of luck. If
the testator sold on a land contract, our
Supreme Court has held that the devisee
is entitlied to the unpaid balance on the
land contract. Estate of Atkinson 19 Wis.
2d 272, 120 N.W. 2d 109 (1963). Appar-
ently the result would be different if
the testator had sold and taken a mort-
gage back, however. The same kind of
problem arises if the house burns down
before the testator's death. Is the devi-
see entitled to the fire insurance pro-
ceeds? In a somewhat analogous case our
Supreme Court again prevented hardship by
giving the insurance proceeds to the sur-
viving joint tenant. Rock County Savings
& Trust Co. v. London Assurance Co., 17 Wis.
2d 618, 117 N.W. 24 676 (1962). The exist-
ing law not only involves uncertainty but re-
quires costly litigation to reach a decision
in each new case. This section is intended
to settle the law.

-"The Committee decided that specific
kinds of situations should be covered by the
statute, rather than a broad statute abolish-
ing the doctrine entirely. The resulting statute
is only partly drawn from legislation in other
states. The need for an anti-ademption statute.
was considered as great as the need for the anti-
lapse statute which has been on the books for
many years. The statute is intended to. carry
out the normal intent of the testator.”

Section 55. (When estate passes to issue of devisee;

-anti-lapse) When property is devised to any person who is re-

lated by blood or adoption to the testator and who dies before
the testator.léaving lineal descendants, the descendants take
by representation the property the devisee would have taken if
he had survived the testator.

Advisory Committee Comment

Section 55 is identical in content with ORS 114.240, ex-
'cept for purely editorial changes. Section 55 does, however,
include relatives by adoption, which presumably would be under-
stood by the present ORS section, and provides that the
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descendants of the deceased devisee would take by representa-
tion, which also seems inherent in the present section. For
comparative legislation, see sections 273 and 274, Iowa Pro-
bate Code, and section 11.12.110, Washingfton Probate Code.

Section 56. {(Children born or adopted after execution

of willy preﬁermitted children) (1) If a testator is sur-

vived by & child born or adopted after the execution of his
will and dies, leaving the after-born or after-adopted child
unprovided for by any settlement and nelther provided for nor
in any way mentioned in the will, a share of the esfate of
the testator disposed of by the will passes to the after-born
or after-adopfted child as provided in this section.

(2} 1If the testator has one or more children living
when he executes his will and:

-(a) No provision is made in the will fér any such liv-
ing child, an after-born or after-adopted child shall not
take a share of the estate.

«{b) Provision is made in the will for one or more of
such 1iving children, an after-born or after-adopted child is
entitled to share in the estate as follows:

(A) The portibn of the estate in which the after~born
or after—adopted child may share is limited to the portion
passing to the living children under the will.

(B)” The after-born or after-adopted child shall receive
such share of the estate, as limited by subparagraph (A) of
this péragraph, as he would have taken had the testator in-
cluded all after-born and after-adopted children with the
living children for Whom provision is made in the will, and

given an equal share of the estate to each such child.
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Section 56 (page 56)

Section 56. (Children born or adopted after execution of

will; pretermitted children) (1) If a testator is survived by

a child who is born or adopted after the execution of his will

[and dies, leaving the after-born or afte:-adopted child unpro-
vided for by any settlement] and who is neither provided for in

the will nor in any way mentioned in the will, a share of the
estate of the testator disposed of by the will passes to the after-

born or after-adopted child as provided in this section.

(2)(b)(A) The [portion of the estate in which the] arter-
born or after-adopted child may share [is limited to] only in the

portion of the estate passing to the living children under the will.

(B) The share of each after-born or after-adopted chila

shall [receive such share of the estate, as limited by subparagraph

(A) of this paragraph, as he would have taken had the testator

included all] be the total value of the portion of the estate

passing to the living children under the will divided by-the

number of after-born and after-adopted children [with the] plus

the number of living children for whom provision, other than

nominal provision, is made in the will [, and given an equal

share of the estate to each such child].
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Section 56 {page 57)

(4) The after-born or after-adopted child may recover the
share of the estate to which he is entitled, as provided in
this section, either from the other children under paragraph
(b) of subsection (2) of this section or from the testamentary
beneficiaries under subsection (3) of this section, ratably,
out of the portions of the estate passing to those. persons under
the will. In abating the interests of those beneficiaries,
the character of the testamentary plan adopted by the testator
shall be preserved so far as possible. [However, persons to
whom the will gives only tangible personal property not used in
trade, agriculture or other business are not required to contri-
bute unless the particular gift forms a substantial part of the
total estate and the court specifically orders contribution

because of such gift.]



Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968 '

Section 57.(page 59)

Section 57. (Delivery of will by custodian; liability)

(1) A person having custody of a will, other than an executor
named therein, shall deliver the will, within 30 days after the
date of receiving information that fthe testator is dead, to
[the] a court having jurisdiction of the estate of the testator
or to an executor named in the will.

(2) 1If it appears to [the] a court having jurisdiction
of the estate of a decedent that a perscn has custedy of a will
made by the decedent, the court may issue an-order requiring

that person to deliver the will to the court.



(C) To the extent feasible, the interest of an after-
born or after-adopted child in the estate shall be of the
same character, whether equitable or legal, as the interest
the testator gave to the living children by the will.

(3) If the testator has no child living when he exe-
cutes his will, an after-born or after-adopted child shall
take a share of the estate as though the testater had died
intestate. |

(4) The after-born or after-adopted child may recover
the share of the estate to which he is entitled, as provided
in this section, either from the other children under para-
graph (b) of sﬁbsection (2) of this section or from the testa-
mentary beneficiaries under subsection (3) of this section,
ratably, out of the portions of the estate passing to those
persons under the will. In abating the interests of those
beneficiaries, the character of the testamentary plan adopted
by the testator shall be preserved so far as possible. How-
ever,-persons.to whom the will gives only tangible personal
property not used in trade, agriculture or other business are
not required to contribute unless the perticular gift forms
a eubstantial part of the total estate and the court specifi-
cally orders contribution because of such gift.

Advisory Committee Comment

Section 56 would replace ORS 114.250. The section is
taken from section 5-3.2, Estates, Powers and Trusts Law en-
acted in New York in 1966 as chapter 952, Laws of 1966.

The committe was in agreement that it did not wish to
perpetuate the problems and the palpable injustices inherent
in the present Oregon statute. A cursory examination of the
litigation involving this statute would be sufficient reason
for adopting a different approach. It may be said that from
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this starting point probably no other one of the sections of
the proposed code caused more extended discussion than this
one concerning the problem of pretermitted children. The
committee agreed that such a provision should, so far as pos-
sible, try to carry out the desires of a testator. Obviously,
under the present Oregon statute, a result where a testator
makes a $10,000 bequest to a living child named in his will,
makes no provision for after-born children and a posthumous
child takes one-half of a $200,000 estate, does not carry out
what would seem the obvious desires of the testator.

Attention is called to the changes in section 56. The
same provisions apply to an after-adopted child as would
apply to an after-born child. If the will makes no provi-
sion for a child living at the time of the execution of the
will, the after-born child dces not take a share of the es-
tate. This is contrary to ORS 114.250, which provides for
children living at the time of execution of the will if they
are not provided for by the will. The committee believes
that the provision of section 56 would carry out the inten-
tion of the testator. In other words, if he purposely made
no provision feor living children who obviously were known to
him when he made his will, the ordinary implication would be
that he purposely did not provide in his will for these chil-
dren. Similarly, if he did not provide for the children he
knew of, he may be assumed to not desire to make provision
for after-born children. The committee feels that ORS '
114,250, where the testator had knowledge of his living chil-
dren and did not provide for them, would enforce a result
directly contrary to the obvious desires of the testator.

On the other hand, if the will does provide for the
children 1living at the time of the execution of the will, the
after-born child is provided for from the provision made to
the living children. The share of the after-born child 1is
arrived at by taking the amount of the will provision for the
children and dividing 1t by the number of children provided
for and the number of after-born children, so that the after-
born child would take an equal share of the total provision.
‘TFFor example, if provision is made in the will to child A with
a legacy of $10,000, child B with a legacy of $20,000 and
after-born child C is not provided for, child C would take
one-third of the total provision of $30,000, or $10,000, and
the legacies to children A and B would be reduced proportion-
ately by one-third.

If the testator had no c¢hild 1living when he made his
will, the after-born or after-adopted child would take by in-
testate succession, unless he is provided for by a settlement
or by the will, or mentioned in the will.

It should be explained that contrary to ORS 114.250, if
the testator has three living children when he made his will
and makes provision for two children, but none for the third,
section 56 would not make any provision for the omitted child.
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The committee feels that this approach is actually in accord
~with what would seem the obvicus intention of the testator
in failing to provide for a child of which he had knowledge.

The comment by the New York Temporary State Commission
on Estates attached to the bill as submitted to the 1966
session of the New York legislature is as follows:

"Phis section substantially revises DEL
Sec. 26 to eliminate a serious defect in the
policy underpinning of that statute by which
an after-born child who gqualifies for an elec-
tive share of his parent's estate will receive
a substantial portion of such estate although
the parent has made no provision for other
children living at the time the will was exe-
cuted. The new section undertakes to correct
this distortion of the reasonably presumable
intention of the normal parent.

"No change has been effected in the prin-
¢iple underlying DEL Sec. 26, embodied in para-
graph (a) of the new section, which disquali-
fies an after-born child from taking an elec-
tive share where the testator has given some
concrete evidence that the after-born child was
not inadvertently or unintentionally disinher-
ited (see, Mclean v. McLean, 207 N.Y. 365)."

Section 57. (Delivery of will by custodian; liability)

(1) A person having custody of a will, other than an execu-
tor named therein, shall deliver the will, within 30 days
after the date of receiving information that the testator is
dead, To the court having jurisdiction of the estate of the
testator or to an executor named in the will.

(2) 1If it appears to the court having jurisdiction of
the estate of a decedent that a person has custody of a will
made by the decedent, fthe court may issue an order requiring
that person to deliver the will to the court.

(3) A person having custody of a will who fails to de-
liver the will as provided in this section is liable to any

person injured by that failure for damages sustained thereby.
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Advisory Committee Comment

Section b7 embodies the provisions of ORS 115.110 and
115,130,

The civil 1iability to persons injured by failure to
deliver the will, as now provided in ORS 115.110, is pre-
served. ORS 115.990, providing a criminal penalty for such
failure, is repealed by the proposed code. In the opinion
of the committee, the criminal penalty is never invoked.
The committee agreed that the civil liability gives suffi-
cient protection. '

Section 58. (Disposition of wills deposited with county

clerk) So far as he is able, the county clerk of each county
shall deliver to the testator, or to the person to whom the .
will is to be delivered after the death of the testator, each
will deposited in his office for safekeeping pursuﬁnt to ORS
114.410. Any will he has been unable to so deliver before
January 1, 2010, may be destroyed by the county clerk.

Advisory Committee Comment

Section 58 would replace and supersede ORS 114.410,
114.420, 114.430 and 114.440, covering the deposit of wills
with county c¢lerks. The proposed code would terminate the provi-.
sions for depositing wills with the county clerk and section 58
would provide that, so far as possible, all wills now 1n the
possession of the county clerks under the present statutes,
would be returned to the testators or to the persons to whom
the will is to be delivered following the deaths of the fes-
tators. It would provide for eventual destruction of all
wills which the county clerk had been unable to dispose of
40 years after the effective date of the proposed code.

When this matter was being studied by the committee,
data was submitted on the number of wills deposited and the
procedures followed in Multnomah County, Union County, Lane
County, Jackson County and Clackamas County. Following the
detaliled reports on these countles and general suggestions
from committee members from additional countles, the con-
sensus cah perhaps be best summed up by gquoting from one of
the reports as follows: "I believe all of this matter should
be repealed. The clerk states that it is a nuisance, the
courthouse is full, and her office is understaffed and quite
busy with other matters. Moreover, the state should not per-
form this rather non-important service. It isn't used, and a
will being ambulatory, it 'is likely that many of them will have
been revoked."
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Preliminary Draft
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Section 61 (page 62)

Section 61. (Tenancy by the entirety) If the slayer and

the decedent held property as tenants by the entirety or with a
right of survivorship, upon the death of the decedent an undi-
vided one-half interest shall remain in the slayer for his life-
time and, subject thereto, the property shall [vest] pass to

and be vested in the heirs or devisees of the decedent other

than the slayer.




It was apparent from the discussion, participated in
by committee members representing a substantial number of
counties in central, eastern and southern Oregon, that no
attempt was made by the county clerks' offices to check on
-whether the persons depositing the wills were living or were
in fact deceased. Apparently, there is no general practice
of the county clerks in checking whether intestate proceedings
have been instituted for parties for whom wills were. on de—
posit. As an example of the problem, since 1945, when ORS
114.410 to 114.440 became effective, in Multnomah County 1339
wills had been deposited, 430 of these had been withdrawn,
and 909 were on deposit as of January 14, 1966, when the most
recent deposit was made. The committee was strongly of the
opinion that there is much greater probability of a will
being found after the death of the testator if the will is in
a safe deposit box. It is felt that the present statute had
a tendency in many cases to provide merely a depository for
wills and no effective provision for notification of such de-
posit to the executor named therein following the death of
the testator. It was felt strongly, alsc, that this service
is not a proper function of the county clerks. . From the re-
ports received it obviously is one which for many practical
reasons has not resulted in proper notification following the
death of the testator.

It should be noted that the present provision of ORS
115.110 for delivery of a will by a custodian is preserved in
section 57 of the proposed code. :

Part 6. Effect of Homicide on Intestate
Succession, Wills, Joint Assets,
Life Insurance and Beneficiary
Designations

Advisory Committee Comment

The title of this part is taken from section 2-803,
Uniform Probate Code. For comparable legislation, see
sectlons 535 to 537, Iowa Probate Code, and chapter 11.84,
Washington Probate Code. '

This part would replace ORS 111.060. Oregon badly needs
a revision of the law in this area. See Oregon Probate Law
and Practice § 23 for some of the problems arising under the
Oregon statute. In the light of this inadequate statute, and
in view of the fact that the common law doctrines of the
Restatement, Restitution, have not yet been generally ac-
cepted by the Oregon court, a complete statutory solution
would seem to be desirable. As will be noted, the general
wording and format of the following sections are taken from
the Washington Probate Code. i
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Section 59. (Definitions) As used in sections 59 to

69 of this Act:

(1) "Decedent" means a person whose life is taken by a
slayer.

(2) ™"3layer" means a person who, with felonious intent,
takes or procures the taking of the life of another.

Advisory Committee Comment

The wording of section 59 is taken from section 11.84.010,
Washington Probate Code. However, the definition of a slayer

has been modified to read: "A person who, with felonious in-
tent, takes or procures the taking of the life of another."
The wording of ORS 111.060 is: "Person who feloniously takes

or causes or procures another so to take the 1life of another."
Although "feloniously"™ is used in section 2-803, Uniform Pro-
bate Code, and sections 535 and 536, Iowa Probate Code, this
word 1is criticized in Oregon Probate Law and Practice § 23.
The committee considered it preferable to use the phrase "with
felonious intent," since this would execlude killing by involun-
tary manslaughter or gross negligence.

Section 60. (Slayer considered to predecease decedent)

Property which would have passed from the decedent or his es-
tate to the slayer by intestate succession, by will, or by
trust shall pass and be vested as 1f the slayer had prede-
ceased the decedent.

Advisory Committee Comment

Section 60 achieves the result spelled out in ORS
111.060(1). The determination of these rights 1s more easily
‘arrived at by the wording of section 60. Also note that the
section includes property passing by trust agreement.

Section 61. (Tenancy by the entirety) If the slayer

and the decedent held property as tenants by the entirety or
with a right of survivorship, upon the death of the decedent
an undivided one-half interest shall remain in the slayer for
hig lifetime and, subject theretc, the property shall vest in

the heirs or devisees of the decedent.
o



Advisory Commitfee Comment

The problem and the background on the proposed solution
contained in section 61 is discussed in a memorandum by
Mr. Otto J. Frohnmayer, the principal draftsman.of this part,
as follows:

", .note the problems which have arisen

with tenancies by the entirety which have been
held to be not within the intent of the statute,
since it was held to deal only with interests which
are deemed to pass upon death. In Wenker v. Landon,
161 Or. 265, 88 P.2d 971 (1939) it was held that an
estate passing by right of survivorship does not in
strict legal theory pass through the estate of the
decedent. Hargrove v. Taylor, 236 Or. 451, 389
P.2d 36 (19614) overruled Wenker v. Landon, but a
majority of the court still held that tenancies
by the entirety were not within the meaning of the
present Oregon statute on felonious killing, ORS
111.060. A constructive trust solution was utilized
in the latter case, since Justice 0O'Connell held
that the failure of the legislature to extend the
statute to cases where property is held by the en-
firety was not to be regarded as an indication of
a legislative intent to permit a spouse to profit
by his own felonious conduct.

"Reference must be had, in any legislation
on this subject, to Article I, section 25 of the
Oregon Constitution, which states that 'no convie-
tion shall work corruption of blood, or forfeiture
~of estate.' The desirable policy would seem to be
that heirs should be precluded from taking through
a murder, but that they should not be prohibited
from taking in their own right as next of kin.

"The draft submitted for consideration follows
very closely the suggested statute presented in
Wade 'Acquisition of property by willfully killing
another -- a statutory solution', 49 Harv. L. Rev.
715 (1936). The new Washington probate code chap-
ter 11.84 also follows this statutory solution
practically verbatim.. . ."

Section 62. (Vesting of property held jointly with

slayer) If the slayer, the decedent and another or others
were joint owners of property with a right of survivorship,
the slayer shall not take as a survivor as against the other

surviving owner or owners.
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Advisory Committee Comment

Section 62 suggests a solution to the problem of a

joint interest held by three or more persons, including the
slayer and the decedent victim, under joint tenancy or sur-
viveorship. If there are survivorship tenants other than the
slayer who survive the decedent victim, the survivorship title
will be vested in the other surviving joint tenants to the ex-
clusion of the slayer. This is a provision and solution which
does not appear in ORS 111.060.

Section 63. (Reversions, vested remainders, contingent

remainders and future interests) (1) Property in which the
slayer holds a revergion or vested remainder subject to an
estate for the lifetime of decedent shall pass to the heirs

or devisees of the decedent for a period of time equal to the
normal life expectancy of a person of the sex and age of the
decedent at the time of his death. If the particular estate
i1s held by a third person for the lifetime of the decedent,

it shall.continue in such perscn for a period of time equal to
the normal life expeétancy of a person of the sex and age of
the decedent at the time of his death. |

(2) As to a contingent remainder or executory or other
future interest held by the slayer subject to become vested in
him or increased in any way for him upon the condition of the
death of the decedent:

(a) If the interest would not have become vested or in-‘
creased if he had predeceased the decedent, the slayer shall
be considered to have so predeceased the decedent; and

(b) In any case, the interest shall hot be so vested or
increased during a period of time equal to the normal life

expectancy of a person of the sex and age of the decedent at

the time of his death.
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Section 64 (page 65)

(2) Property held either presently or in remainder by the
slayer, subject to be divested by the exerclse by the decedent
of a power of revocation or a general power of appointment,

shall pass to and be vested in the heirs or devisees of the

decedent other than the slayer. Property so held by the slayer,

subject to be divested by the exercise by the decedent of a
power of appointment tc a particular person or persons or to a
class of persons, shall pass to such person or persons or in
equal shares to the members of such class of persons to the

exclusion of the slayer.



Advisory Committee Comment

: The general outline of section 63 is taken from
sections 11.84,060 and 11.84.080, Washington Probate Code.
These provisions cover an area which is not touched by ORS
111.060. The general content and effect of section 63 would
be to provide that where the slayer has a reversion or vested
remainder or a contingent remainder or other executory future
interest, the enjoyment of this interest will be postponed
for a period equal to the normal life expectancy of the dece-
dent if he had not been killed by the slayer.

Section 64. (Property appointed; powers of revocation

or appointment) (1) Property appointed by the will of the

decedent to or for the benefit of the slayer shall be dis-
tributed as 1f the slayer had predeceased the decedent.

(2) Property held either presently or in remainder by
the slayer, subject to be divested by the exercise by the de-
cedent of a power of reveocatlon or a general power of appoint-
ment, shall pass to the heirs or devisees of the decedent.
Property so held by the slayer, subject to be divested by the
exercise by the decedent of a power of appolintment to a partic-
ular person or persons 6r to a class of persons, shall pass
to such person or persons or in equal shares to the members

of such c¢lass of persons to the exclusion of the slayer.

Advisory Committee Comment

Section 64 is taken from section 11.84.090, Washington
Probate Code. If covers material not touched upon in ORS
111.060. The general content of the section is clear in
preventing the slayer from benefiting from a power of appoint-
ment by the death of the decedent victim.

Section 65. (Proceeds of insurance on life and other

benefit plans of decedent) Proceeds payable to or for the
benefit of the slayer as beneficiary or assighee of the de-

cedent of the following interests pass to the secondary
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beneficlary, or if there is no secondary beneficiary, to the
personal representative of the decedent:

(1) Policy or certificate of insurance on the life of
the decedent.

(2) Certificate of membership in any benevolent associa-
tion or organization on the 1life of the decedent.

(3) Rights of the decedent as survivor of a jJoint life
policy.

(4) Proceeds under any pension, profit-sharing or other
plan.

Advisory Committee Comment

Section 65 is a paraphrase of ORS 111.060(2). It
should be noted, however, that this part of the proposed code
does not have any provision similar to ORS 111.060 covering
disability policies. This particular area was seriously con-
sidered by the committee, which decided first that problems
of profiting by a disablement of a person did not properly be-
long in a felonious death statute. It was then reported that
certain representatives of the insurance industry had com-
mented that they had never heard of disability insurance being
payable to a beneficiary other than the disabled. Therefore
reference to such insurance is omitted. from this part. It
should be noted also, however, that references to profit-
sharing, pension and other employe benefit plans have been in-
cluded within the coverage of this part.

Section 66. (Proceeds of insurance on life of slayer)

If the decedent.is beneficiary or assignee of any policy or
certificate of insurance on the life of the slayer, the pro-
ceeds shall be paid to therpersonal representative of the de-
cedent unless:

(1) The policy or certificate names some person other
than the slayer or his personal representative as the second-

ary beneficiary.
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(2) The slayer, by naming a new beneficiary or assignee,
performs an act which would have deprived the decedent of his
interest if the decedent had been living.

Advisory Committee Comment

Section 66 deals with an area not touched upon by the
present Oregon statutes. The wording is ftaken from section
11.84.100, Washington Probate Code. The effect is to prevent
the slayer from benefiting by the death of the decedent
where decedent was the beneficiary of insurance on the 1life
of the slayer.

Section 67. (Payment by insurance company, bank, trustee

or obligor; no additional liability) Any insurance company

makihg payment according to the terms of 1ts policy, or any
bank, trustee or other person performing an oblligation to the
slayer shall not be subjected to additional liability be- |
cause of sections 59 to 69 of this Act if the payment or per-
formance is made without written notice by a claimant of a
claim arising from those sections. Upon receipt of written
notice the person to whom it is directed may withhold any
disposition of the property pending determination of his
duties.

Advisory Committee Comment

Section 67 makes provision for the protection of those
making payment in areas covered by this part where payment is
made without written notice of c¢laim by someone who would be
otherwise entitled under the terms of this part. The pro-
vision is similar to the second sentence of ORS 111.060(2).

Section 68. (Rights of persons without notice dealing

with slayer) Sections 59 to 69 of this Act shall not affect

the rights of any person who for wvalue and without notice pur-

chases or agrees to purchase property that the slayer would
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have acquired except for those sectlons, but 411 proceeds re-
ceived by the slayer from the sale shall be held by him in
trust for the persons entitled td the properfy as provided in
those sections. The slayer shall be liable for any portion of
the proceeds of the sale that he may have expended and for the
difference; if any, between‘the amount received from the sale‘
and the actual‘value of the property.

Advisory Committee Comment

Section 68 is taken from section 11.84.120, Washington
Probate Code.

Section 69. . (Record of conviction as evidence) The

record of the conviction of a slayer for having participated
in the death of a decedent shall be admissible in evidence in
any action arising under sections 59 to 69 of this Act.

Advisory Committee Comment

Section 69 is similar in content to section 11.84.130,
Washington Probate Code. The committee engaged in extended
discussion on the approach to this problem of requiring a
criminal conviction. It was brought out that there are situa-
tions where, after a criminal conviction of a felony death,
the slayer sues an insurance company and convinces the jury
that he did not feloniously slay the decedent. Ancther
reason for not requiring a criminal felony conviction is that
determination of rights under this part, which might otherwise
be. arrived at without contest, might be delayed for years if
the determination were made contingent on a felony convic-
tion (e.g., first degree murder conviction being appealed to
the United States Supreme Court). The consensus was, however,
that 1t was proper to use the conviction record as admissible
evidence. ‘
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Part 7. Uniform Simultaneous Death Act

Advisory Committee Comment

The Uniform Simultaneous Death Aet was proposed by the
National Conference of Commissioners on Uniform State Laws in
1940. It was enacted in Oregon in 1947 (chapter 555, Oregon
Laws 1947; ORS 112.010 to 112.080). 1In 1953 the Commissioners
proposed amendments to the Act. As .of December 31, 1965, 46
states, the District of Columbia and the Panama Canal Zone
had enacted the original Uniform Simultanecus Death Act, with
9 of the states and the District of Columbia having enacted
the Act as amended in 1953.

This part of the'proposed code would adopt the amend-
ments to the Uniform Act proposed by the Commissioners on
Uniform State Laws in 1953.

ORS 112.050, comparable to section 5 of the Uniform Act,
reads as follows: "This chapter shall not apply to the dis-
tribution of. the property of a person who has died before
July 5, 1947." Section 5 was omitted from the Uniform Act
by the 1953 amendments. ORS 112.050 is repealed by this
draft.

Section 70. ORS 112.010 is amended to read:

112.010. -(Disposition of property upon simﬁltaneous

death, generally) Where the title to property or the devolu-

tion thereof depends upon priocrity of death and there is no
sufficient evidence that the persons have died otherwise than
simultaneously, the property of each person shall be disposed

of as if he had survived, except as provided otherwise in

[this chapter] sections 70 to 77 of this 1969 Act.

Advisory Committee Comment

The 1953 amendments to the Uniform Act made no changes
in section 1 thereof, comparable to ORS 112.010.

Section 71. ORS 112.020 is amended to read:

112.020. (Beneficiaries designated to take successively)

[Where. two or more beneficiaries are designated to take
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successively by reason of survivorship under another person's
disposition of property and there is no sufficient evidence
that these beneficiaries have died otherwise than simultane-
ously, the property thus disposed of shall be divided into as
many equal portions as there are successive beneficiaries and
these porticns shall be distributed respectively to those who
would have taken in the event that each designated beneficiary

had survived.] If property is so disposed of that the right

of a beneficiary to succeed to any interest therein is cohdi—

tional upon his surviving another perscon, and both persons die,

and there 1s no sufficient evidence that the two have died

otherwise than simultaneously, the beneficiary shall bé deemed

not to have survived. If there is no sufficient evidence

that all of two dr more beneficlaries have died otherwise than

simultaneously and property has been disposed of in such a way

that at the time of their death each of such benefieciaries would

have been entitled to the property if he had survived the

others, the property shall be divided into as many equal por-

tions as there were such beneficiaries and these portions

shall be distributed respectively to those who would have

taken in the event that each of such beneficiaries had sur-

vived.

Advisofy Committee Comment

Section 2 of the Uniform Act, comparable to ORS 112.020,
was amended in 1953 by the Commissioners to provide that if
the holder of a life estate and a remainderman of the same
estate die where there is no sufficient evidence that the two
died otherwise than simultaneously, the remainderman will be
deemed not to have survived and his estate will take nothing.
This amendment was made as a result of the court's decision
in Miami Beach First Nat'l Bank v. Miami Beach First Nat'l
Bank, 52 So.2d 893 (Fla. 1951). 1In that case T granted a
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life estate to A with the remainder in a class of persons of
which B was a member. A and B were killed in a common acci-
dent. B's estate claimed B's share of T's estate under sec-
tion 2 and the other remaindermen contended that the section
did not apply. The court held that section 2 applied and
that B's estate received B's share of T's estate. The Uni-
form Commissioners believed this to be a misinterpretation of
section 2 and designed the first senfence of the amendment to
nullify the result. The second sentence of the proposed amend-
ment would continue the rule of the current section with
slightly meodified wording. It 1s meant to apply when all the
beneficiaries die in.a common accident by providing that the
estates of each would receive the share that each benefici-
ary would have received had he survived.

Section 72. ORS 112.030 is amended to read:

112.030.' (Joint tenants or tenants by entirety) (1)
Where there 1s no sufficient evidence that two jdint tenants
or tenants by the entirety-have died otherwlse than simulta-
neously the property so held shall be dlstrlbuted one-half as
if one had surv1ved and one-half as if the other had survived.
If there are more than two joint tenants and all of them so
died the property thus distributed shall be in the proportion
that one bears to the whole number of joint tenants.

(2) The term "joint tenants" includes owners of property

held under ciréumstances which entitled one or more to the

whole of the property on the death of the other or others.

Advisory Committee Comment

Subsection (1) of section 3 of the Uniform Act, com-
parable to ORS 112.030, remains unchanged. The 1953 amend-
ments by the Commissioners added subsection (2) to solve the
problem created in states not having joint tenancy. Oregon
abolished joint tenancies in ORS 93.180.

Section 73. (Community property) Where a husband and

wife have died,rleaving community property, and there is no

sufficient evidence that they have died otherwise than
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simulﬁaneously, one-half of all the community property shall
pass as if the husband survived and the other one-half thereof
shall pass as if the wife had survived.

Advisory Committee Comment

New section 4 of the Uniform Act was proposed in 1953 to
cover the situation where community property i1s involved.
This provision is needed in Oregon because of the many people
living in Oregon who own community property in another state
or who have sold community property and purchased property in
Oregon with the proceeds.

Section 74. ORS 112.040 is amended to read:

112.040. (Insured and beneficiary) Where the insured

and the beneficiary in a policy of life or accident insurance
have died and there is no sufficient evidence that they have

died otherwise than simultaneously the proceeds of ‘the policy
shall be distributed as if the insured had survived the bene-

ficlary, except if the policy or any interest therein is com-

munity property of the insured and his spouseJ and there is

no alternative beneficiary except the estate or personal repre-

sentatives of the insured, the proceeds of such interest shall

be distributed as community property under section 73 of this
1969 Act.

Advisory Committee Comment

ORS 112.040 is comparable to section 4 of the Uniform
Act. The exception provision as to community property was
proposed by the 1953 amendments to section 4, and is added to
ORS 112.040, for the reasons stated in the committee on sec-
tion 73 of the proposed code.

Section 75. ORS 112.060 is amended to read:

112.060. (Law does not apply if decedent provides

otherwise) [This chapter] Sections 70 to 77 of this 1969 Act
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shall not apply in the case of wills, living trusts, deeds,

[or] contracts of insurance [wherein] or any other situation

where provision [has been] is made for distribution of prop-
erty different from the provisions of [this chapter] sections

70 to 77 of this 1969 Act, or where provision is made for

a presumption as to survivorship which results in a distri-

bution of property dlfferent from that so provided.

Advisory Committee Comment

The 1953 amendments to the Uniform Act made changes in
section 6 thereof, comparable to ORS 112.060. The phrase "or
any other situation™ was adopted from the Texas version of the
Uniform Act. The clause "or where provision is made for a
presumption as to survivorship which resulfs in a distribution
of property different from that so provided" was contained in
Alabama's 1951 enactment. The Commissioners were of the opin-
ion that the courts would construe the original Act the same
as the amended one, if a l1liberal constructicon was adopted, but
. that the amendment would clarify and be helpful, saying:
"Draftsmen of instruments listed in the Act quite often make
provision for a presumption of survivorship. They may pro-
vide that a person shall not be deemed to have survived un-
less he shall survive by at least 30 days. They may, in con-
nection with the so-called Marital Deduction in the Federal
Estate Tax Law, provide that the beneficiary shall be deemed
to have survived 1f there is no sufficient evidence that the
testator and tThe beneficlary spouse died other than simultane-
ocusly."

Section 76. ORS 112.070 is amended to read:

. 112.070. (Construction and interpretation) [This

chapter] Sections 70 to 77 of this 1969 Act shall be so con-

strued'and'interpreted as to effectuate [its] their general
purpose to make uniform the law in those states which enact
the Uniform Simultaneocus Death Act.

Advisory Committee Comment

No changes were made in section 7 of the Uniform Act,
comparable to ORS 112.070, by the 1953 amendments.
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Section 77. ORS 112.080 is amended to read:

112.080. (Citation of law) [This chapter] Sections 70

to 77 of this 1969 Act may be cited as the "Uniform Simultane-

ous Death Act."

Advisory Committee Comment

No changes were made in section 8 of the Uniform Act,
comparable to ORS 112.080, by the 1953 amendments.

Part 8. Renunciation of Intestate
Successlon or Devise

Section 78. (Renunciation of intestate succession or

devise) A person may renounce intestate succession or a de-
vise of proﬁerty, wholly or pértialiy, by filing a signed dec-
laration of such renunciation with the court and serving a
copy on the personal representative within four months after
the date of appointment-of the personal representative. No
interest in the property so renounced is considered fo have
vested in the helr or devisee and the renunciation is not coh;
’sidered a transfer by gift of the property renounced, but the
property passes as if the helr or devisee had failed to sur-
vive the decedent. Creditors of the renouncing heir or devi-
see, including judgment éreditors, attachment and execution
creditors and tax lien claimants, have no interest in the
property renounced.

Advisory Committee Comment

Section 78 is a new statutory provision having no counter-
part in the present Oregon statutes. It is recommended pri-
marily to resolve the gquestion, at least in Oregon, as to
whether or not the renunciation would constitute a gift for
gift tax purposes. It would settle the question as to the
right of a devisee or legatee to renounce a provision made for
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 78 (page 74)

Section 78. (Renunciation of intestate succession or

devise) A person may renounce intestate succession or a
devise of property, wholly or partially, by filing a signed
declaration of such renunciation with the court and serving
a copy on the personal representative within four months
after the date of appointment of the personal representative.
No interest in the property so renounced is considered to
have vested in the heir or devisee and the renunciation

is not considered a transfer by gift of the property

renounced, but the property so renounced passes as if the

heir or devisee had failed to survive the decedent.
Creditors of the renouncing heir or devisee, including
judgment creditors, attachment and execution creditors and
tax lien claimants, have no inferest in the property

renounced.



his benefit. For comparable legislation, see section 853.21,
Wisconsin Probate Code; section 2-801, Uniform Probate Code,
and section 58, Model Probate Code. See also Oregon Probate
Law and Practice § 552.

The wording of section 78 is taken primarily from the
Uniform Probate Code section referred to above. However, the
period for renunciation is changed from six months after death
to four months after the appointment of the personal repre-
sentative. This latter time period would conform to the
period of the nonclaim statute and the proposed period for
election against will and for contest of will. The section
spells out affirmative action required of the person renounc-
ing by filing a written renunciation and service on the per-
sonal representative. It provides that a renunciation is not
considered a transfer by the party renouncing or a gift by
the heir or devisee who renounces the inheritance or the
devise.

Part 9. Dower and Curtesy Abolished

Section 79. (Dower and curtesy abolished) Dower and

curtesy, including inchoate dower and curtesy, are abolished,
but any right to or estate of dower or curtesy of tﬁe sur-
viving spouse of any person who died before the effective
date of this Act shall continue and be governed by the law in
effect immediately before that date.

Advisory Committee Comment

Section 79 would abolish dower and curtesy, including
inchoate dower and curtesy, except with respect to the sur-
viving spouse of a person who may have died prior to the effec-
tive date of the proposed code. With respect to the rights of
dower and curtesy of the surviving spouses of those land-
owners who may have predeceased the effective date of the pro-
posed code, all the provisions of the present law will con-
tinue in effect.

The proposed code would substitute for present rights of
dower and curtesy the right of a spouse of an intestate who
died leaving children to inherit not only an undivided one-
half of the personalty, as at present, but also an undivided
one-half of the real property. If the decedent died testate,
the proposed code would give an election against the will to
the surviving spouse for an undivided one-quarter of the real
estate, as well as of the personal property of the estate.
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Thus, in either situation, the proposed code would give the
surviving spouse a fee interest in real property in lieu of
the present dower or curtesy interest.

The common law right of dower and curtesy has been modi-
fied or abolished in many states. In the opinion of the com-
mittee, present dower and curtesy laws have in practice become
of less and less utility and value. Property acquired by a
married couple is usually taken as a tenancy by the entirety,
except when title of valuable property 1s taken as a tenancy
in common for tax purposes. Proceedings for admeasurement and
assignment of consummate dower and curtesy are becoming rari-
ties in our practice. Yet, in the absence of a proceedlng for
admeasurement and a531gnment of the consummate dower or curtesy
interest, the value of this interest to the spouse is illusory.
Cregon Probate Law and Practice § 111, comments as follows:

"Upon the death of the husband what was there-
tofore dower inchoate 1s called dower consummate,
but it is not yet an estate in land. It is only a
chose in action, a right to have dower assigned.

". . . A dictum in McDermid v. Bourhill, that
the rlght of dower 1s 'an estate which vests in the
wife immediately on the death of her husband' is accord-
ingly not a correct statement of Oregon law.

"At this stage, and prior to assignment or ad-
measurement, the widow has no right to any particu-
lar tract, nor to any portion of any particular
tract, nor is she a tenant in common with the heirs

M (Citations omitted)

The proposed code does not in any respect modify the law
with respect to dower or curtesy consummate. Inchoate inter-
ests are mere expectancies or possibilities and legislation af-
fecting or abolishing them does not impair any property right or
obligation of any contract. This is well established in other
Jurisdictions and it is the holding of our own Supreme Court in
United States Natlonal Bank v. Daniels, 188 Or. 356, 177 BR2d
246 (1947).

The comment on section 2-201, Uniform Probate Code, states:

" Dower encumbers titles and provides in-
adequate protection for widows in a society which
classifles most wealth as personal property. Hence
the states have tended to substitute a forced share
in the whole estate for dower and the widower's com-
parable common law right of curtesy. . . ."

The committee has taken cognizance of the trend toward
the abolition of common law estates of dower and curtesy and
considers that the proposed code is in keeping with the trend
away from an agrarian economy.
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Proposed Oregon Probate Code
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December 6, 1968

Section 80 (page 77)

Section 80. ORS 113.090 is amended to read:

113.090. (Statute of limitation for recovery of dower or

curtesy) No action or suit shall be brought after 10 years
from the death of a decedent to recover or reduce to possession

curtesy or dower by the surviving spouse of [such] the decedent.



In the committee's opinion, by giving the surviving
spouse an undivided fee title to the real property of the
estate, the proposed code makes a more appropriate and useful
provision for the surviving spouse than is given under '
present law.

Section 80. (Statute of limitation for recovery of

dower or curtesy) (ORS 113.090) ©No action or suit shall be

brought after 10 years from the death of a decedent to recover
or reduce to possession curtesy or dower by the surviving

spouse of such decedent .
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December 6, 1368

Section 81 (page 79)

(1)(b) 1In any county where property of the decedent was

located at the time of his death or is located at the time the

proceeding is commenced; or




ARTICLE III. INITIATION OF ESTATE PROCEEDINGS

Section 81. (Venue) (1) The venue for a proceeding
seeking the appointment of a persohal representative and for
a proceeding to probate a will is:

(a) In the county Where the decedent had his domicile
or where he had his place of abode at the time of his death;

(b) In any county where property of the decedent was
located at the time of his death; or

(¢) In the county in which the decedent died.

(2) . Filing a proceeding in a county other than speci-
fied in subsection (1) of this section does not constitute
a jurisdictional defect.

Advisory Committee Comment

The present statutory provisions for venue are contained
in ORS 115.140 and 115.310. These sections are discussed in
Oregon Probate Law and Practice § 573. There the authors
suggest that these two sections might better be combined in
a single section governing the parfticular county in which the
probate court has jurisdiction to probate a will or grant
letters of administration. The authors alsc criticize the
use of the word "inhabitant" rather than "domicile." They
point out that domicile is not synonymous with residence and
that inhabitant "has a narrower and more limited significance
than domicile." The litigation arising out of the present
statutory wording is commented on by the authors. They call
attention to decisilons where administration proceedings have
been held void through failure to comply with the provisions
of these statute sections. They state:

"It is of course clear than an estate can
only be administered in one county. If there be
an attempt to administer it in a second county,
the proceedings there, unless the letters of
administration in the first proceedings were
impreovidently granted and are revoked, are a
nullity." (Citing Slate's Estate, 40 Or. 349;
Oh Chow v. Brockway, 21 Or. 440) - '

In this connection, the committee has considered section
3- 204 Uniform Probate Code, section 12, Iowa Probate Code;
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section 11.16.050, Washington Probate Code, and section 61,
Model Probate Code, which has been adopted in section 856.01,
Wisconsin Probate Code.

Section 81 has been drafted to eliminate the problems
inherent 1n our present statutes. It has eliminated dif-
ferent venue for a person not domiciled in the state at time
of death and a person domiciled in this state. It has elim-
inated difference in treatment between real property, personal
property and intangible property. It has eliminated the use
of the word "inhabitant." It gives the petitioner the choice
of probating the estate in the county of domicle, in the
county where the decedent has his place of abode, in the
county where he left assets or in the county in which he died.
The sectilion provides that filing a proceeding in the wrong
county does not constitute a jurisdictional defect which
might result in the probate proceeding being subsequently held
vold. Provision is made, in section 82 of the proposed code,
for the court to transfer the proceedings for the best inter-
est of the estate where two or more proceedings are instituted
in different countiles, or to retain Jjurisdiction where
originally filed.

Thus, sections 81 and 82 would meet the proper convenience
of the interested parties in choosing the place of adminis-
tration and give the court the power to determine the place
of administration for the better interest of the estate when
a conflict develops by filings in different counties.

Section 82. (Proceedings commenced in more than one

county) (1) If proceedings seeking the appointment of a
personal representative of the same estate or proceedings to
probate a will of the same decedent are commenced in more
than one county, they shall be stayed except in the county
where first commenced until final determination there of wvenue.
A proceeding is considered commenced by the filing of a
petition. In determining venue, if the court finds that trans-
fer to another county where alproceeding has been comﬁenced is
for the best interest of the estate, it may in its discretion
order such transfer.

(2) If the proper venue is determined to be in another

county, the clerk of the court shall transmit to the clerk of
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the court for the other county a transcript of the proceeding
with all the original papers filed therein, and the court for
the other county thereupon has exclusive jurisdiction of the
proceeding to the same extent and with like effect as though

the proceeding were in the court on original jurisdiction.

Adviscory Committee Comment

Section 82 would give the probate court of the county
to which the proceeding has been transferred the same status
and jurisdietion as 1f the proceeding had been completed in
the original jurisdiction. The wording is taken from ORS
109.345 and 126,116. Our present probate code does not
contain specific wording providing for and regulating the
transfer to another county, although there are adeguate
statute sections dealing with the transfer of causes and the
effect thereof. In view of the fact that the court is given
discretion to determine the venue on the basis of the best
interests of the estate, it seems essential that such a pro-
vision be included.

Section 83. (Special administrators) (1) If, prior to

appointment and gqualification of a personal representative,
ﬁroperty of a decedent is in danger of loss, injury or de-
terioration, or disposition of the remains of a decedent is
regquired, the court may appoint a special administrator to
take charge of the property or the remains. The petition for
appoilntment shall state the reasons for special administration
and specify the property, so far as known, requiring admin-
istration, aﬁd the danger to which it is subject.

(2) The special administrator shall gualify by filing
bond in the amount ordered by the court, conditioned upon the
faithful performance of his trust.

(3) The special administrator may:

(a) Incur expenses for the funeral, burial or other
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disposition Qf fhe remains Qf decedent in a manner- suitable to
his coﬁdition in 1ife;

{b) Incur expenses for the protectiﬁn of the property of
the estate; and

(¢} Sell perishable property of the estate, whether or
not listed in the petition, if necessary to prevent loss to
the estate. |

(4) The special administrator shall not approve or re-
jeet claims of creditors or pay claims or expenses of admin-
istration or fake possession of assets of the estate other
than those in danger of loss, iﬁjury or deterioration pending
the appointment of a personal representative.

(5) Upon the appointment and qualification of a personal
representative the powers of the special administrator shall
cease and he shall make and file his accouht and deliver to
the personal representative assets of the estate in his pos-
sessilon. If the personal representative objects to fhe
account of the special administrator, the court shall hear
the objections, and, whether or not objections are made,
shall examine the account.

(6) To the extent approved by the court, the compensa-
tion of the speclal administrator and expenses properly in-
curred by him, including a reasonable fee of his attorney,
shall be paid as expenses of his administration.

Advisory Committee Comment

Section 83 is a revision of ORS 115.330. One substantive
change is to provide for appointment of a special adminis-
trator when it is necessary to handle the burial of unclaimed
bodies in the possession of the coroner or medical investigator
and necessary other details in connection with the disposal
of the body. The only other substantive change from the
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Section 84 (page 83)

Section 84. (Petition for appointment of personal repre-

sentative and probate of will) Any interested person may petition

for the appointment of a perscnal representative and for the

probate of a will. The petition shall include the following

information, so far as known:
(1) The name, age, domicile, post-office address, date
and place of death, and Social Security account number or

[Treasurer's] taxpayer identification number of the decedent.

[(6) If the decedent died wholly or partially intestate,]

(5) The names, relationship to the decedent and post-office

addresses of [the heirs] persons who are or would be his heirs

upon his death intestate, and the [birth dates] ages of any

[of them] who are minors.
[(5)] (6) 1If the decedent died testate, the names and
post-office addresses of the devisees [and any pretermitted

children], and the [birth dates] ages of any who are minors.



present statute is the inclusion of provisions for accounting
by the special administrator and for payment of the expenses
he has incurred, hilis compensation and attorney's fee.

Section 84. (Petition for appointment of personal repre-

sentative) Any interested person may petition for the appoint-
ment of'a personal representative. The petition shall include
the following information, so far as known:

{1) The name, age, domicile, post-office address, date
and place of death, and Social Security account number or
Treasurer's identification number of the decedent.

(2) Whether the decedent died testate or intestate.

(3) The facts relied upon to establish venue.

(4) The name and post-office address of the person
nominated as personal representative and the facts which show
that he is qualified to act.

(5) If the decedent died testate, the names and post-
office addresses of the devisees and any pretermitted
children, and the birth dates of any who are minors.

(6) 1If the decedent died wholly or partially intestate,
the names, relationship to the decedent and post-office ad-
dresses of the heirs, and the birth dates of any of them who
are minors.

(7) A statement of the extent and nature of assets of
the estate, to enable the court to set the amount of bond of
the personal representative.

Advisory Committee Comment

Section 84 replaces ORS 115.020 and 115.120. It will
be noticed that the present law is changed materially in that
section 84 provides that any interested person may file a
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petition for the appointment of a personal representative.
ORS 115.120 now provides that "any executor, devisee, or lega-
tee named in any will, or any other person interested in the
estate" may petition. In regard to intestate estates, ORS
115.320 confains rather compllicated provisions specifying the
time in which preferred classes of persons may petition for
administration of the estate. Although section 88 of the
proposed code preserves the preference rights, it was the
unanimous declsion of the committee that the provision that
any person may file the petifion would eliminate many of the
problems involved in the present statute. Section 3-205,
Uniform Probate Code, provides that the petiftion may be filed
by any person interested. Section 11.28.110, Washington
Probate Code, does not specify who may petitlon for the
appointment. The committee considered that any person who
paid the fees and filed a petition complying with section 84
would of necessity be an interested person.

Section 84 is more specific than ORS 115.020. Subsections
(1) and (7) require that additional facts be included in the
petition. The utility of this additional information to the
court is obvious.

Section 85. (Establishing foreign wills) (1) The writ-

teﬁ will of a testator who died domiciled outside this state,
which upon probate may operate upon property in this sftate,
may be admlitted to probate, upon petition therefor, by filling
a certified copy of the will and a certified copy of the |
order admitting the will to probate or evidencing its estab-
lishmeht In the Jurisdiction where the testator died
domiciled. |

(2) A will offered for probate under this section may
be contested for a cause which would be grounds for rejection
of a will of a testator Who died domiciled in this state.

Advisory Commlttee Comment

Subsection (1) of section 85 would replace ORS 115.160.
Reference is made to section 13 of the proposed code, cover-
ing certification of documents from foreign jurisdictions.
Subsection (1) is adapted from sectdion 1, and subsection (2)
is adapted from section 5, Uniform Probate of Foreign Wills
Act. Subsection (2) replaces ORS 115.180(2).
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New section 84a (page 84)

Section 84a. (Information of escheat to Division of State

Lands) If it appears from the petition for appointment of =
personal representative that there is no known person to take

by descent the net intestate estaté, the petitioner shall deliver
or mail to the Director of the Division of State Lands a copy

of the petition,.and shall file in the estate proceeding procf

by an affidavit of the delivery or mailing.
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Section 86 (page 85)

Delete all of section 86.

Renumber subsequent sections accordingly.

Section 87 (page 85)

Section 87. (Testimony of attesting witnesses to will)

(1) Upon [the] an ex parte hearing of a petition for the [ap-

pcintment of a personal representative, if the hearing is ex
parte, before contest is filed and involves the proof] probate

of a will, an



Section 85 avoids the difficulty in complying with ORS
115.160, which requires "copies of such will and of the
probate thereof." The question arises how much of the pro-
bate proceeding must be authenticated and filed with the
copy of the will. Section §5 provides that a certified copy
of the will and of the corder of the foreign jurisdiction
admitting it to probate is sufficient evidence that the will
has been probated in such jurisdiction.

QOregon Probate Law and Practice § 583, states, 1n dis-
cussing ORS 115.160: "There is, however, no express pro-
vision in the Code for admitting any such foreign will to
“probate. In fact there is no provision for ancillary admin-
istration in the Code, although such adminlstration is had,
as a matter of course."

Section 85 provides that a certified copy of the will
and of the order admitting it fo probate may be presented for
probate in this state by petition in the same manner as an
original will, and the foreign will may be admitted to pro-
bate in the same manner as a local will. The section pro-
vides that it may be contested on the same grounds as a local
will. '

In this connection, section 181 of the proposed code

provides for distribution fo a forelgn personal representa-
tive where the Oregon proceeding is an ancillary probate.

Section 86. (QObjections to petition for appointment of

personal representative) Any interested person may file

written objections to a petition for probate of a will or for
appeointment of a pérsonal representative at any time before
the court admits the will to probate or makes an appointment
pursuant to the petition.

Advisory Committee Comment

The wording of section 86 is adapted from section 1-208,
Uniform Probate Code. I supplements section 12 of the pro-
posed aode. It provides suitable opportunity to file objec-
tion to an ex parte petition for probate.

Section 87. (Testimony of attesting witnesses to will)

(1) Upon the hearing of a petition for the appointment of a
personal representative, 1f the hearing 1s ex parte, before

contest is filed and involves the proof of a will, an
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affidavit of an‘attesting witness may be used instead of the
personal presence of the witness in court. The witness may
give evidence of the executlon of the will by atfaching td
his affidavit a photographic or photostatic copy of the will,
and may idéntify the signaﬁure of the testator and witnesses
to the will by use of the copy. The affidavit shall be
received in evidence by the court and have the same weight as -
to matters contalned in the affidavit as if the testimony
were given by the witness in open court. The affidavit of
the attesting witness may be made at the time of execution of
the will or at any time thereafter.

(2) However, upon motion of any person interested in the
estate filed within 30 days after the order admitting the will
to probate 1s made, the court may require that the witness
making the affidavit be brqught before the court. If the wit-
ness is outside the reach of a subpena, the court may order
that the deposition of the witness be taken in the manner
provided by ORS chapter i45.

(3) If the evidence of none of thé attesting witnesses
is available, the court may allow proof of the will by testi-
mony or other evidence éﬁat the signature of the testator or
at least oné of the witnesses is genuine.

(4) In the event of contest of the will or of probate
thereof in solemn form, proof of any facts shall be made in

the same manner as in a sult iIn equity.

Advisory Committee Comment

Section 87 is a revision of ORS 115.170, with editorial
changes. However, the last sentence of subsection (1) is
new. This sentence points out that the affidavit of the
attesting witness may be made at the time of execution of the
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Section 87 (page 86)

(1)(cont'd.) affidavit of an attesting witness may be
used instead of the personal presence of the witness in court.
The witness may give evidence of the execution of the will by
attaching to his affidavit a photographic or [photostatic]

other facsimile copy of the will, and may identify the signature

of the testator and witnesses to the will by use of the copy.
The affidavit shall be received in evidence by the court and
have the same weight as to matters contained in the affidavit
aé if the testimony were given by the witness in open court.
The affidavit of the attesting witness may be made at the time

of execution of the will or at any time thereafter.
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Section 88 (page 87)

Section 88. (Preference in appointing personal repre-—

sentative) Upon the filing of the petition, if there is no
will or there is a will and it has been proved, the court shall
appeoint a qualified person it finds suitable as personal repre-

sentative, giving preference [as follows] in the following

order:
(1) To the executor named in the will.
(2) To the surviving spouse of the decedent or his nominee.
(3) To the nearest of kin of the decedent or his nominee.

(4) To the Director of the Division of State Lands if it

appears that the decedent died wholly intestate and without

heirs.

(5) To any other person.




will or at any time thereafter. ORS 115.170 does not specify
when the affidavit should be made. Since the memory of the

- attesting witness is fresher at the time of the execution of
the will, it seems helpful that this matter be brought to
attention.

Subsection (3) is also new. In the opinion of the com-
mittee, it seemed unwise, in an ex parte proceeding partic-
ularly, to allow a will to fail because the evidence of
attesting witnesses is not available. It seemed necessary
that means be provided, when the instrument is admitted to be
the last will and testament of the deceased, that it will not
be denied probate through a technical failure of proof by
reason of the death’or unavailability of the attesting
witnesses. ' .

Section 88. (Preference in appointing personal repre-

sentative) Upon the filing of the petition, if there is no
will or there is a.will and it has been proved, the court
shall appoint a qualified person it finds suitable as
pefsonal representative, giving preference as follows:

(1) To the executor named in the will.

(2) To the surviving spouse of the decedent or his
nominee. -

(3) To the nearest of kin of the decedent or his
nominee. |

Advisory Committee Comment

Section 88 would replace ORS 115.190 and 115.310. The
committee felt that the first requirement in appointment must
be that no unqualified persons be appointed and that no un-
suitable persons be appointed. The right of the court to use
its discretion in all cases is not clearly indicated or pro-
vided by the present statutes. However, subject to this
proper and essential discretion in the court, the preference
provisions of the present statutes are generally preserved
in section 88. One element, however, has been added. Pro-
~ vislon is made for a surviving spouse to nominate another
person to be appointed and the next of kin 1s given the same
right of nomination. This would be useful in an intestate
estate with substantial assets where the widow does not wish
‘to serve as administrator. In this case, she could nominate
another person or a bank to be appointed in her place. The
committee believes that this provision will provide a flexibi-
lity not now present.
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Section 89. (Persons not qualified to act as personal

representatives) A person is not qualified to act as personal

répresentative who is:

(1) An incompetent.

(2) A minor.

(3) A person who has been convicted of a felony.

(4) A person suspended for misconduct or disbarred from
the practice of law, during the period of suspensidn or
disbarment.

(5) A person who has resigned from the Oregon State Bar
when charges of professional misconduct are under investiga-
tion or when disciplinary prqceedings arerpending against him,
until he is reinstated.

(6} A nonresident of this state, except that a non-
resident named executor in the will may qualify if he appoints
a resident agent'to accept service of sumﬁons and process in
all actions affecting the estate, files the appointment in
the probate proceeding, and files a bond as provided in sec-
tion 90 of this Act.

(7) A judge of the district court, circuit court, Oregon
Tax Court or Supreme Court of thls state.

Advisory Committee Comment

Section 89 would rewrite and replace ORS 115.410. The
only substantive changes from the present statute are found
in subsections (5) and (6). Subsection (5) is reguired by
the present rules on disciplinary proceedings of the Oregon
State Bar, which permit a resignation by an attorney when
disciplinary proceedings are pending. The reasons requiring
disqualification under subsection (4) would similarly apply
where an attorney had resigned from the bar "under fire."

The other substantive change, appearing as subsection (6),
is the exception that would permit a nonresident executor
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Section 89 (page 88)

(6) A nonresident of this state, except that a nonresident
named executor in the will may qualify if he appolnts an active

member of the Oregon State Bar as a resident agent to accept

service of summons and process in all actions affecting fthe
estate, and files the appointment in the probate proceeding

[, and filed a bond as provided in section 90 of this Act].
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Secticn 90 (page 89)

Section 90. (Necessity and amount of bond; bond notwith-

standing will) (1) Unless a testator declares that noc bond

shall be required of the executor of his estate, or unless the

personal represenfative is the sole helir or devisee or is the

Director of the Division of State Lands, the personal repre-

sentative shall not act nor shall letters be issued to him until

he files with the clerk of the court a bond. The bond shall be

executed by a surety company authorized to transact surety business

in this state, or by one or more sufficient personal sureties

approved by the court. A personal surety must be a resident

of this state. The court may, in its discretion, require a

bond notwithstanding any provision in a will that no bond is
required [, and shall require a nonresident executor to give
bond]. The bond shall be for the security and benefit of all
persons interested and shall be conditioned upon the personal

representative faithfully performing the duties of his trust.



named in a will to serve if he files a bond and appoints a
resident agent in the same manner as provided for nonresident
corporations. A typical case would be where a testator had
nominated a Vancouver, Washington, resident as executer and
where the estate had extensive property in both Washington
and Oregon. Another situation would be where a Portland
resldent nominated as executor a close relative living in
Washington. It was felt that this provision would in many
cases carry out the wishes of the testator and provide more
efficient administration of the testate estate.

The present statute disqualifies "judicial officers,
other than Justices of the Peace." The wording of subsection
(7) is predicated on the assumption that probate jurisdiction
will be vested in the circuit court. The subsection would
disqualify only those judicial officers who might exercise
Jurisdiction in probate matters.

Section 90. (Necessity and amount of bond; bond not-

withstanding will) (1) Unless a testator declares that no

bond shall be required of the executor of his estate, the
personal representative shall not act nor shall letters be
issued to him until he files with the clerk of the court a
bond executed by a surety company authorized to transact
surety business in this state. The court may, in its dis-
cretion, require a bond notwithstanding any provision in a
will that no bond is required, and shall require a nonresident
executor to give bond. The bond shall be for the security

and benefit of all persons interested and shall be conditioned
upon the personal representative faithfully performing the
duties of his trust.

(2) The amount of the Qond set by the court shall be
adequate to protecﬁ interested persons, but in no event shall
it be less than $1,000. In setting the amount of the bond
the court shall consider:

(a) The nature, liquidity and apparent value of the
assets of the estate.
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(b) The anticipated income during administration.

(c) The probable indebtedness énd taxes.

(3) Nothing in this section affects the provisions of
ORS 709.230 and 709.240, relating to a trust company acting
as personal representative.

Advisory Committee Comment

, Section 90 replaces and changes materially ORS 115.430.
The principal change is that section 90 eliminates any provi-
sion for personal surety, and reguires a surety company bond

in all cases except where the bond reguirement has been waived
by the will. It also provides that in all cases the bond be
not less than $1,000. The committee agreed that the protection
afforded in a defalcation situation by a bond with personal
sureties is completely iilusory. In view of the nominal cost of
a surety bond of $1,000, it was felt that actual protection
should be afforded innocent heirs at law and families of the
deceased by a required surety bond. The expense where larger
estates are involved can be avoided by provisions of the will.

The section also indicates guidelines for the court in
setting the amount of the bond and, within these guidelines,
gives the court more discretion in fixing of the necessary
amount of the bond than is provided by ORS 115.430.

Section 91. (Increasing, reducing or requirlng new bond)

The court may increase or reduce the amount of bond of a
personal representative, or require a new bond, if it appears
to the court that the bond was inadequate or eXcessive or a
new bond 1s necessary. The surety on the bond may be dis-
charged from llability by an order made pursuant to ORS
33.510 and 33.520.

Advisory Committee Comment

Section 91 replaces the present provisions of ORS 115.430(4),
115.450 and 115.460. Rather than include the complicated
wording of these statute sections, the provisions of ORS
33.510 and 33.520, covering the general subject of discharge
of surety, are incorporated by reference.
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Section 92. (Letters testamentary or of administration)
(1) Letters testamentary or letters of administration shall
be issued to the personal representative appointed by the
court upon his filing with the clerk of the court the bondg,
if any, required by the court.

(2) Letters testamentary may be in the following form:

LETTERS TESTAMENTARY

No.

THIS CERTIFIES that the will of )

deceased, has been proved and has

(have) been appointed and is (are) at the date hereof the

duly appointed, qualified and acting
' (Executor(s) or Administra-

of the will and estate of the
tor(s) with the Will Annexed)

decedent.
IN WITNESS WHEREOF, I, as Clerk of the Circuit Court of

the State of Oregon for the County of s iIn which

proceedings for administration upon the estate are pending,

do hereto subscribe my name and affix the seal of the court

this day of , 19

Clerk of the Caurt

By

Deputy

(Seal)
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(3) Letters of administration may be in the following

form:

LETTERS OF ADMINISTRATION

No.

THIS CERTIFIES that

has (have) been appointed and i1s (are) at the date hereof
the duly appointed, qualified and acting administrator(s) of

the estate of » deceased, and

that no will of the decedent has been proved in thils ccourt.

IN WITNESS WHEREOF, I, as Clerk of the Circuit Court of

the State of Qregon for the County of s
in which proceedings for administration upon the estate are
pending, do hereto subscribe my name and affix the seal of

the court this day of , 19 .

Clerk of the Court

By

Deputy

(Seal)

Advisory Committee Comment

Section 92 would replace ORS 115.190, 115.210 and 115.350.
The wording of the suggested forms of letters has been
somewhat simplified from the present suggested forms.

Section 93. (Removal of personal representative) (1)

When a personal representative ceases to be qualilfied as pro-
vided in section 89 of this Act, or becomes incapable of dis-
charging his duties, the court shall remove him.

(2) When a personal representative has been unfaithful
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Section 93 (page 93)

(3) When grounds of removal of a personal representative
appear to exist, the court, on its own motion or on the petition
of any interested person, shall order the personal representative
to appear and show cause why he shduld not be removed. A copy
of the order to show cause and of the petitioh, if any, shall
be served upon the personal representative and upon his surety
for, if the personal representative after due diiigence cannot
be found within the state, service may be made on his attorney

and his surety] as provided in section 10 of this Act.




to or neglectful of his trust, the court may remove him.

(3) When grounds of removal of a persoﬁallrepresentative
appear to exist, the cburt, on its own motion or on the
petition of-any interested per%on, shall order the personal
representative to appear and show cause why he should not be
removed. A copy of the order to show cause and of the
petition, if any, shall be served upon the personal repre-
sentative and upon his surety, or, if the personal represénta—
tive after due diligence cannot be found within the state,
service may be made on his attorney and his surety.

Advisory Committee Comment

Secticon 93 would replace ORS 115.470 and 115.480. The
wording is taken from section 857.15, Wisconsin Probate Code.
It covers the situations where the personal representative
ceases to be qualified, as provided in section 89 of the pro-
posed code, or becomes incapable of discharging his duties,
when the court has the affirmative duty to remove him; and
also where there has been neglect of duty or a breach of trust,
in which case the court requires a hearing upon either its
own motion or upon petition filed with the court. However,
when a petiftion is filed with the court, it is not required
to clte the personal representative to appear and show cause
unless it feels that grounds for removal appear to exist.

Section 94. (Powers of surviving personal representa-

Eigg) (1) Every powér exercisable by co-personal represent-
ative may be exerc¢ised by the survivors or survivor of them
when the appointment of one is terminated, unless the will
provides otherwise.

{(2) Where one of two or more persons nominated as co-
executors is not éppointed, those appointed may exercise all
the powérs incident to the office, unless the will provides

otherwise.
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Advisory Committee Comment

Section 94 is taken almost verbatim from section 3-419,
Uniform Probate Code. It replaces similar provisions in ORS
115.500(1), and ORS 115.510.

Section 95. (Apgointment of successor personal repre-
sentative) (1) Wﬁen a.ﬁersonal representative dies, is
removed by the courﬁ, of resigns and his resignation is
accepted by the court, the court may.appoint, and, if he was
the sole or the lasf surviving personal representative and
administration is not completed, the court shall appoint
aniother personal répréséntative ih his place.

(2) If, after a will has been proven and letters testa—
mentary or of administration with fhe will annexed have been
issued, thé will is set aside, declared vold or inoperative,
the letters shall bé‘revoked and letters of administration
1ssued.

(3) If, after administration has been granted, a will of
the decedent is found and proven, the letters of administra-
tion shallrbe revoked and letters testaméntary or of adminis-
tration with the will annexed shall be issued.

(4) When a successor personal representative is appointed,
he has all the rights and powers of his predecessor or of the
executor named in the will, except that he shall not exercise
powers given in the will which by its terms are personal to
the persOnalrrepresentative named therein.

Advisory Committee Comment

Subsections (1) and (4) of section 95 have been taken from
sections 857.21 and 857.23, Wisconsin Probate Code, which in
turn are based upon sections 98 to 100, Model Probate Code.
Subseﬁtions (2) and (3) are the same as ORS 115.200 and
115.340. - '
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Section 96 (page 95)

Section 96. (Notice to [creditors] interested persons by

successor personal representative) (1) If the personal repre-

sentative dies, is removed by the court or resigns after the

notice to [creditors] interested persons required by section

121 of this Act has been published but before the time for
presenting claims required by the notice has expired, the suc-
cessor personal repregentative shall cause notice to [ereditors]

interested persons to be published as if he were the original

personal representative. The republished notice shall state
that the original personal representative died, was removed
by the court or resigned, the date of death, removal or resig-
nation and the date of appointment of the new personal
representative.
(2) The period of time between the death, removal or

resignation and the date of the first republication of the notice

nder subsection (1) of this section shall be added to the
period reguired for presentation of claims by fthe original

notice [to creditors].



Section 96. (Notice to creditors by successor personal

representative) (1) If the personal representative dies,

is removed by the court or resigns after the notice to credi-
tors required by section 121 of this Act has been published
but before the ftime for presenting claims reqﬁired by the
notice has expired, the successor personal representative
shall cause notice to creditors to be published as if he

were the original personal representative. The republished
notice shéll state that the original personal representative
died, was remdved by the court or resigned, the date of
death, removal or resignation and the date of appointment of
the new persocnal representative.

(2) The period of time between the death, removal or
resignation and the date of the first republication of the
notice under subsection (1) of this section shall be added
to the period required for presentation of eclaims by the
original notlice to creditors.

(3) No notice by the successor personal representative
shall be required under subsection (1) of this section if the
period for filing claims expired prior to the death, removal
or resignation of the original personal representative.

Advisory Committee Comment

Section 96 is a new section that spells out when a
successor personal representative 1s required to publish a
notice to creditors. The present probate code contains no
guidelines for this procedure by a successor personal
representative. There has been uncertainty as to whether
the new administrator or administrator with the willl annexed
is required to republish a notlce to creditors and whether
in such case the time under the original publication is
extended. . The section makes 1t clear that 1f the successor
personal representative is appointed during the four-month
period for creditors to file their claims, he must republish
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the notice, together with information which would advise the
creditors not only the name of the new personal representa-
tive, but information about the circumstances requiring the
appointment of the replacement. In such case, the initial
period for filing claims is extended to cover the period
between the death, resignation or removal of the previous
personal representative and the first republication of the
notice by the successor. The section further provides that

a successor personal representative appointed after the
expiration of the four_month period for presentation of' claims
under the original notice does not have to publish a notice

to creditors. This provision is taken from section 11.40.010,
Washington Probate Code.

Section 97. (Designation of attorney to be filed) If

the personal fepresentative has employed an attorney to repre-
sent him 1n the administration of the estate, he shall file

in the estate proceeding the name and post-office address of
the attorney.

Advisory Committee Comment

Section 97 1is a new section requiring the personal repre-
sentative to file in the estate proceeding the name and ad-
dress of the attorney for the estate. This section will be
useful not only to furnish information to the clerk of the
court and the probate judge, but to give necessary infor-
mation in case of lifigation with the estate and the personal
representative. The section is taken from section 82, Iowa
Probate Code. The comment on the Iowa Probate Code section
is as follows:

"New. In other provisions of the Code,
notices may be served upon the attorney for the
fiduciary in certain circumstances. This section is
necessary in order to facilitate the use of such
provisions."

Section 98. (Contest of will) When a will has been ad-

mitted to probate, any interested person may, at any time
within four months after the date of the entry in the court
Journal of the order of court admitting the will to probate,

contest the probate of the will or the validity of the will.
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Section 97. (Designation of attorney to be filed) If the

personal repreSentative has employed an attorney to represent
him in the administration of the estate, he shall file in the
estate proceeding the name and post-office address of the

attorney unless that information appears in the petition or the

order appointing the personal representative.




Section 98 is
time for the will
to four months to
creditors to file

Advisory Committee Comment

the same as ORS 115.180, except that the
contest has been shortened from six months
conform to the shortening of the period for
claims from six months to four months.
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ARTICLE IV. ADMINISTRATION OF ESTATES GENERALLY

Part 1. Support of Spouse and Children

Advisory Committee Comment

A In considering a simplified approach to the problem of
support of the widow or widower and children of the deceased,
and provisions granting a broader discretion to the court in
this area, it should be realized that the inheritance rights
of the surviving spouse are much enlarged by the proposed
code. The surviving spouse, if there are children, would be
given not only an undivided one-half of the personal property
"as now provided, but also an undivided one-half in fee of the
real property, in lieu of the present dower and curtesy inter-
ests that will be abolished. In addition, the election against
the will by the surviving spouse would include an undivided
one-quarter interest in the real property, as well as in the
personal property as now provided.

The committee was cognizant of the problems which have
arisen from the confusing and in some cases contradictory pro-
vigions of the present statutes. After extended discussion
and consideration, the committee decided to eliminate any ref-
erance to homesftead rights or exempt property, upon which our
present support statutes are based, for the reason that the
provisions for homestead and exemptions from execution are
subject to frequent change by the legislature. It seemed un-
wise To base provisions for support of the surviving spouse
and children on artificial legislative definitions and re-
strictions on homestead and exemptions enacted with reference
to sales on execution and judgment liens. The committee,
therefore, decided that the court should be given full dis-
cretion and authority to order support purely on the basis of
need, rather than have the authority curtailed or complicated
by legislation referable to other problem areas. Thus, the
so-called "probate homestead" provisions and the setting aside
of property exempt from execution are eliminated in favor of
broad powers of the court to provide support as needed.

Section 99. (Occupancy of family abode by spousé and
children) The spouse and anf minor or iﬁcompetent child of
a decedent may continue to occcupy the prinecipal place of
abode of the decedent until oﬂe year after his death or, if
his estate thereln is an estate of leasehold or an estate for

the lifetime of another, until one year after his death or
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the earlier termination of his estate. During that occzupancy:

(1) The occupants shall not commit or permit waste to
the abode, or cause or permit mechanics' or materialmen's or
other liens to attach thereto.

(2) The occupants shall keep the abode insured against
fire and other hazards within fthe extended coverage provided
by fire policies. 1In the event of loss or damagelfrom those
hagards, to the extent of the proceeds of the insurance, they
shéll festore thg abode to its former condition.

(3) The occupants shall Day taxes and Improvement liens
on the abede as payment thereof becomes due.l |

(4) The abode is exempt from execution to the extent
that it was exempt when the decedent was living.

Advisory Committee Comment:

Section 99 would supersede ORS 113.070, which grants the
widow the right to remain in the dwelling house of her hus-
band one year after his death, and ORS 116.005, which grants
the surviving spouse and minor children of the deceased the
right to remain in possession of the homestead until admini-
stration 1s granted and the inventory filed.

Section 99 would grant the right of occupancy for one
year to the wldow or widower and the minor or incompetent
children. It provides the right where there is a leasehold
estate or an estate for the 1life of another. However, the
sectlion provides that the occupants shall not commit waste nor
permit the attachment of liens, and requires that the premises
be insured against fire and other hazards. It requires pay-
ment of taxes and currently payable improvement liens. It
provides that the exemption from execution possessed by the
decedent shall extend to the occupancy by the surviving spouse
and children.

The requirements during the occupancy by the spouse and
children of the deceased for upkeep and protection of the
property are not spelled out in the present probate code, but
their utility for the protection of the property is obvious.
The provision for the exemption from execution complies with
the philosophy of ORS 116.590 and 116.595.
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(2) The occupants shall keep the abode insured, to the

extent of the fair market value of the improvements, against

fire and other hazards within the extended coverage provided
by fire policies. In the event of loss or damage from those
hazards, to the extent of the proceeds of the insurance, they

shall restore the abode to its former condition.
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Section 100 (page 101)

(3) [Citation] ©Notice to persons whose distributive
[share] shares of the estate may be diminished by the granting
of the petition, unless the court by order shall direct other-

wise; and



Section 100. (Support of spouse and children) The
court by order shall make necessary and reasonable provision
from the estate of a decedent for the support of the spoﬁse
and any mincr or incompetent child of the decedent upon:

(1) -Petition therefor bﬁ the spouse or by the guardian-
of the estate of any miﬁor or incompetent child;

(2) Service of the petition and notice of hearing there-
on to the personal representative,.unless the petitioner is
the pérsonal representative;

(3) Citatlion to persons whose distributive share of the
estate may be diminished by the granting of the petition, un-
less the court by order shall direct otherwise; and

(1) Hearing.

Advisory Committee Comment

’

As noted in the introductory comment on this part of the
propesed code, section 100 would eliminate any restriction to
the exempt homestead or to other exempt property in granting
the court full power to make necessary and reasonable provision
for the support of the spouse and minor or incompetent children.
It would replace ORS 116.015. There is an important difference,
however, from the present probate code, in that section 100
would requilire not only a proper showing to the court of the need
and circumstances, including nonprobate property, but would re-
quire due notice to the personal representative, citation to
interested persons and a hearing. This is obviously a greater
protection to the interested parties than our present procedure,
which is usually on an ex parte basis.

Section 101. (Petition for support and answer) (1) The

petition for support under section 100 of this Act shall include
a description of property, other than property of the estate,
avallable for the support of the spouse and children; and an
estimate of the expenses anticipated for their support. If the
.petitioner is the personal representative, the petition shall
also inciude, s0 far as known, a statement of the nature and es-

timated value of the property of the estate and of the nature
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and estimated amount of claims againét the estate, taxes and
expenses of administration.

{2) If the personal representative is not the petitioner,
he shall answer the petitioﬁ for support. The answer shall in-
clude, so far as known, a statement of the nature and estimated
value of the property of the estate and of the ﬁature and esti-
mated amount of claims against the estate, taxes and expenses

of administration.

Advisory Committee Comment

Section 101 would require that full information be avail-
able to the court before it makes its order for support. Un-
like our present probate code, the section requires that prop-
erty other than estate property, which may be available for the
support of the spouse and children, be shown in the petition.

Section-102. (Temporary support) Pending hearing upon

the petition under section 100 of this Act, temporary support
may be allowed by order of the court in an amount and of a
nature as the court considers reasonably necessary for the wei—
fare of the surviving spouse and any minor or incompetent child

of the decedent.

Advisory Committee Comment

Section 102 would replace ORS 116.005, to provide tempo-
rary support pending the hearing on the petition. It should be
noted that the order for support does not have to be postponed
until the inventory is filed, as now provided in ORS 116.015.

Section 103. (Modification or termination of support)
Provision for support‘under section IQO of this Act ordered
by the court may be modified or terminated by the court by
further order. |

Advisory Committee Comment

Section 103, providing for modification or termination of
the support by court order, is not spelled out in the present
probate code, but is a useful provision.
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(2) The court, in determining provision for support, shall

take into consideration the solvency of the estate, property

available [therefor] for support other than property of the

estate, and property of the estate inherited by or devised fto

the spouse and children.




Section 104. (Nature of suppért) _(1) Provision for
support undef section 100 of this Act ordered by the court may
consist of any one or more of the following:

(a) Transfer of title to personal property.

(b) Transfer of title to real property.

(c) Periodic payment of moneys during administration of
tﬁe estate, but the payments may not continue for more than
two years'after the date of death of the decedent.

| (2) The court, in determining provision for support,
shall take into consideration property‘available therefor
other than property of the estate. |

Advisory Committee Comment

Broad power is given by section 104 to the court to trans-
fer to the surviving spouse or children such real and per-
sonal property as may be necessary for support. This broad
provision would replace the present probate homestead. It
should be noted that, under the section, payments may be con-
tinued for two years after the death of the decedent, whereas
ORS 116.015 prescribes a period of one year after the flling
of the inventory. The section also provides that the court
shall -take into consideration the property outside of the es-
tate that may be availlable for the support of the surviving
family.

Section 105. (Limitations on support) If it appears to

the court that after provision for support under section 100
of this Act 1s made the estate will be insolvent, the pro-
vision for support ordered by the court shall not exceed one-
half of the estimated value of the property of the estate,
and any perlodic payment of moneys so ordered shall not con-
tinue for more than one year after the date of death of the

decedent.
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Advisory Committee Comment

Sectlion 105 provides that in an insolvent estate the
awarded support may not exceed one-half the estimated value
of the estate and limits the payments in that case to one
year after the date of death of the decedent. ORS 116.015
provides that no order for further support shall be made if
the estate is insolvent.

Section 106. (Priority of support; treated as admini-

stration expense) Provision for support under section 100 of

this Act ordered by the court has priority over claims against
the estate and other expenses of administration. The pro-
vision shall not be charged against the distributive share of
the person receiving support, but shall be treated as an ex-

pense of administration.

Advisory Committee Comment

Section 106 specifies priority of support payments over
clalms against the estate and administration expenses. It
spells out that the support is an expense of administration
and is not to be charged against the distributive share of
the spouse or child receiving the support.

Section 107. (Small estates; setting apart whole

estate; termination of administration) - If it appears that

necessary and reasonable provision for support under section
100 of this Act requires that the whole of the estate, after
payment of claims against the estéte, taxes and expensés of
administration, be set apart for such support, the court

shall so order. There shall be no further proceeding in the
administration of the estate unless further property is dis-

covered,

Advisory Committee Comment

Section 107 is a rewritten version of ORS 116.020. The
changes are that the net value of the estate to be set over
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Section 107. (Small estates; setting apart whole estate;

termination of administration) If it appears, after the ex-

piration of four months after the date of the first publication

of notice to interested persons, that necessary and reasonable

provision for support [under section 100 of this Actl of the

spougse and any minor or incompetenf child of the decedent requires

that the whole of the estate, after payment of claims against
the estate, taxes and expenses of administration, be set apart
for such support, the court [shalll] may so order. There shall
be no further proceeding in the administration of the estate

'[unless further property is discovered], and the estate shall

summarily be closed.
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Section 108 (page 105)

Section 108. [(Surviving spouse's election to take against

will)] (Right to elective share; effect of election) (1) If

a decedent is domiciled in this state at the time of his death
and dies testate, the surviving spouse of the decedent has a
right to elect fo take the share provided by this section.

The elective share consists of one-fourth of the value of the

net estate of the decedent, such share to be reduced by the value

of the following property given to the surviving spouse under
the will of the decedent:

(a) Property given outright;

(b} The present value of legal life estates [, if capable

of valuation with reasonable certaintyl; and



is not limited to $1,000, and the provision is not limited to
intestate estates. There is no separate provision in the pro-
posed code for "small estates." The proposed code gives the
court full discretion to set apart property and money neces-
sary for support, after full disclosure of probate and non-
probate assets avallable for this purpose, and after due
notice to interested parties and hearing. If the entire net
estate is required for such support, the court may so order,
without an arbitrary dollar limift bheing imposed.

Part 2. Elective Share of Surviving Spouse

Advisory Committee Comment

The fundamental change in this part of the proposed code
from ORS 113.050 and 113.060 is that, to accord with the pro-
posed abolition of dower and curtesy and the policy of the
proposed code to make no distinction between realty and per-
sonalty, the election is not limited to personalty, as now
provided, but is granted as to an undivided one-quarter in-
terest in both realty and personalty. Secondly, provision
is made for consideration of nonprobate assets and income,
and the elective share is barred if the spouse recelves at
least one-half the total of the estate property and non-
probate assets. This part also indicates the manner in which
the estate property should be applied to the elective share
and the method of contribution by the beneficiaries. The
wording of sections in this part follows quite closely that
of sections of the Wisconsin Probate Code.

Section 108. (Surviving spouse's election to take

against will) (1) If a decedent 1is domiciled in this state

at the time of his death and dies testate, the surviving
spouse of the decedent has a right to elect to take the share
provided by this section. The elective share consists of
one-fourth of the value of the net estate of the decedent,
reduced by the value of the following property given to the
surviving spouse under the will of the decedent:

(a) Property given outright;

(b) The present value of legal life estates, if capable

of valuation with reasonable certainty; and
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(c) The presént value of the right of the surviving
spouse to income or an annuity, or a right of withdrawal,
from any property transferred in trust by the will that is
capablg of valuation with reasonable.certainty without regard
to the powers forfeited under subsection (2) of this section.

(2) Except as to property applied under subsection (1)
of this section to reduce the elective share, an election to
take under this section forfeits any other right to take under
the will and under the law of intestate succession. If the
will would otherwise create a power of appointment in the sur-~
viving spouse, the spouse by electing to take under this sec-
ﬁion_retains the power only if it is not a general power of
appointment as defined in subsection (5) of ORS 118.010 and
the testator has not provided otherwise, but the spouse for-
feits any general power of appointment. A power to pay more
than the income or annuity or withdrawals, the value of which
reduced the elective share under pafagraph (c) of subsection
(1) of this section, or to apply additional principal or in-
come in behalf of the electing spouse, may not be exercised
in favor of the eleéting spouse.

(3) The right to elect may be barred under section 109
of this Act, or may be denied or the share reduced under sec—
tion 110 of this Act.

Advisory Committee Comment

Section 108 gives to a surviving spouse the right to
elect an undivided one-quarter interest in the reduced net
estate. It will correct present inequities by allowing the
spouse to accept property given by will, but reduces the un-
divided one-quarter interest by the amount so given by the
willl. This provision will therefore preserve the testamentary
disposition in favor of the spouse without any increase in the
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net cost to the estate. On the other hand, the sectlon
spells out that by election the spouse forfelts benefits

not specifically enumerated as reduclng the elective share,
and forfelts general powers of appolintment and rights to in-
vasion of trust principal.

"Net estate" is elsewhere defined 1n the proposed code
as the real and personal property of a decedent, except prop-
erty used for fhe support of his surviving spouse and chll-
dren and for the payment of obligations of the estate. Thus,
the electing spouse would be entitlied to provision made by
the court for support, in additicn to the elective share.

The following is from the comment on section 861.05,
Wisconsin Prcbate Code, with indicated changes and deletions
to make the comment applicable to section 108:

"An election against a will by a widow under
existing law often results in distortion of the
estate plan; dower gives her a one-half interest
in each parcel of realty; the elective share in
personalty passes fo her outright free of any
trust set up by the will. This section preserves
the testamentary scheme to a large degree by re-
ducing the elective share of one—-guarter by Inter-
ests passing to the spouse under the will 1f those
interests are capable of valuation. Thus 1if she
is given a 1life interesf under a trust, and that
interest can be valued on the basis of life ex-
pectancy tables, an election would not destroy the
trust; but the wife could elect only the differ-
erice between the value of her interest under the
trust and her one-quarter elective share.

"An election to take against the will for-
feits all rights in the estate (except those pre-
served in reducing the elective share); this in-
¢cludes a right to share in infestate property

It should, however, be noted that where the

spouse takes under the will, . . . the Intestate
Succession chapter will gilve the spouse a share
in intestate property; . . . ¥n the latter situa-

tion a testator would normally want the spouse to
share in intestate property. Where the spouse
elects against the will, however, the spouse i1s
already taking a share of intestate property since
that is included in the net probate estate on
which the share is computed; moreover, under geg-—
tion 113 the intestate property is used to satis-
fy the elective share.

"The impact of election on powers of appoint-
ment and on powers of a trustee deserves special
treatment. Subsection (2) sets forth the rules.
The existing law is that an electing spouse
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. retains powers of gppointment created by the
will, on the basis of the concept of a power

as not an interest in property . . . This sub-
section provides for forfeiture of general and
unclassified powers of appolntment created in
the spouse'by the will. If the will creates a
special power . . . such as a 'power to appoint
,among our issue,' the spouse may retain such a
power unless the will i1tself provides for for-
feilture by an election; the reason is that such
a power is primarily intended to benefit the
class among whom appointment may be made, to
allow for flexibility, rather than to benefit
the donee. Powers 1n a trustee which may con-
fer direct benefits on the spouse, such as a
power to invade principal to meet the needs of
the spouse, will likewise normally be nullified
by an election against the will. The theory
underlying thils section is that the spouse may
not elect agalnst the will and still derive bene-
fits under it, except as those benefits are used
to reduce the elective share.

"Subsection (3) ties this section with the
ensulng sections, which may in appropriate cases
operate to restriet or nullify the right to
elect .,

Section 109. (How elective share barred) (1) The right

of the surviving spouse to elect under section 108 of this Act
is subject to bar by thé terms of a written agreement signed
'by both spouses. Such an agreement may be entered into be-
fore or after marriage.

(2) The surviving spouse is barred if he receives at
least ohe-half of the total of the following property, such
property to be reduced by the amount of the federal estate tax
payable by reason of such property:

(a) The net estate;

(b) Joint annuities furnished by the decedent;

(c) Proceeds of insurance on the 1life of the decedent?
whether or ndt he had any of the incidents.of ownership at his

death;
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(2)(d) Transfers by the decedent within three years before

the date of death of the decedent to the extent to which the
decedent did not receive full consideration in money or money's

worth.



{(d) Transfers within three years before the date of
death of the decedent to the extent to which the decedent did
not receive consideration in money or money's worth;

{e) Trensfers by the decedent during hls lifetime as to
which he had retained pewer, alone or in conjunction with any
person, to alter, amend, revoke or terminate such transfer or
to designate the beneficlary;

(f) Payments from the employer of the decedent or from
a plan created by the employer or under a contract between
the decedent and his employer, eXCluding.workmen's compensa-
tion and social security payments;

(g) Property appointed by the decedent by will or by
deed executed within three years before the date of his
death, whether the power is general or special, but only if
the property 1ls effectively appointed in- favor of the sur-
viving spouse; and

(h) Property in the joint names of the decedent and one

or more other persons, except such proportion as 1s attrib-
utable to consideration furnished by persons‘otherlthan the
decedent.

(3) For the purpose of subsection (2) of this section,
the surviving spouse is considered to receiye:

(a) Any property as to which the spouse is glven all
the income and a general power to appeoint the principal.

(b) Life insurance proceeds settled by the decedent on
option, if the spouse is entitled to the interest and has a
general power to appoint the preceeds or to withdraw pro-

ceeds, or if the spouse is entitled to an annulity for life or
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instalments of the entire principal and interest for any
periocd equal to or less than normal life expectancy of the
spouse.

(4) As used in subsection (2) of this section, "prop-
erty in the joint names" means all property held or owned
under any form of ownership with right of survivorship, in-
dluding cotenancy with remainder to the survivor; stocks,
bonds or bank accounts in the namé of two or more persons
payable to the survivor; United States Government bonds in
co-ownership form or payable on death to a designated person,
and shares in credit unions or building and loan associations
payable on death to a'designated persecn or in joint form.

Advisory Committee Comment

Subsection (1) of section 109 permits the right to elect
to be barred by written agreement entered into either before
or after marriage. ORS 108.140 provides that pre-nuptial
agreements are effective as to property rights between the
spouses. It is intended that the subsection would change
present Oregon law by making the right of election subject to
bar not only by a pre-nuptial but by a post-nuptial agreement.

Subsection (2), which would bar election if the surviv-
ing spouse receives at least one-half of the total of probate
and nonprobate property, would correct what has in some in-
stances caused serious inequities or distortion of careful
estate plans. Frequently, a substantial part of a decedent's
estate passes "outside" probate. Under our present law, a
widow can accept substantial provisions made for her by 1life
insurance or inter vivos trusts and inter vivos transfers of
property and still have the unimpaired election to receive an
undivided one-quarter of the estate personal property. The
following is from the comment on section 861.07, Wisconsin
Probate Code:

"This section replaces obsolete concepts of
Jointure . . . and is generally new. It is de-
signed to facilitate advance family planning.
Subsection (1) provides for barring the surviving
spouse by simple written agreement. . . . It ap-
plies to both antenuptial and postnuptial agree-
ments. Such an agreement could, of course, be
set aside by the court 1f the surviving spouse
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lacked capacity or was subject to undue in-
Iluence or if the agreement was the product
of' overreaching or misrepresentation. No
attempt has been made to embody such tests
in the statute, but they are left to court
determination as is true of a challenge on
such grounds to any voluntary transfer or
agreement. The statute reflects the present
Judiecial policy of favorable treatment of
agreements settling property rights between
husband and wife, particularly in cases in-
volving second marriages.

"Subsection (2) is a completely new
approach. The existing law allows a surviv-
ing widow to elect against a will and re-
ceive her statutory rights in the probate es-
tate even though the deceased husband gave her
the majority of his assets through nonprobate
arrangements, such as 1life insurance payable
to her or joint ownership passing to her by
survivorship. This is obviously unfair, and
this statutory provision bars the surviving
spouse where he or she has received a majority
of both probate and nonprobate assets con-
sidered together. In addition, the statute
recognizes that such property may be tied up
in an arrangement which would qualify for the
marital deduction, rather than passing out-
right, and still constitute a bar."

Section 110. (Denial of election or share reduction

when decedent and surviving spouse living apart) In any case

where the decedent and the surviving spouse were living apart
at the time of the death of the decedent, whether or‘not

there was a decree for legal separation, the court in its dis-
cretion may deny any right to elect against the will, may re-
duce the elective share of the spouse to such amount as the
court determines reasonable and proper, or may grant the full
elective share in accordance with the circumstances of the
particular case. The court shall consider the following fac-
tors in deciding what elective share, if any, should be

granted: Length of the marriage, whether the marriage was .a
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first or subsequent marriage for‘either or both of the
spouses, the contribution of the surviving spouse to ﬁhe
property of the decedent either in the form of services or
transfers of property, length and cause of the separation,
and any other relevant circumstances.

Advisory Committee Comment

The last sentence of ORS 107.280, which covers a decreé
of permanent or unlimited separation from bed and board,
reads:

"The court may, in making such award, decree
that dower and curtesy, as well as homestead
rights under ORS 116.010 and the election pro-
vided in ORS 113.050, are extinguished and barred."

Section 278 of this draft amends ORS 107.280 to delete

this sentence. The deleted material permitting the court in

& separation decree to bar the surviving spouse's election is
replaced by section 110. This section gives the court the
right to either deny, reduce or grant the elective right, both
in a voluntary separation and in a judicial separation. The
comment on section 861.09, Wisconsin Probate Code, is as
follows:

"This section is new and changes existing law.
The inequity of allowing election where the surviv-
ing spouse has deserted the decedent during lifetime
should be obvious. The existing law allows even an
adulterous widow to claim dower . . . The difficulty,
however, of providing a fixed rule for separated
couples has led to the proposed section which would
vest discretion in the court to deal with individual
cases on the basis of all available facts. In some
cases of separation no right to elect should be
given; 1in others a full elective share is proper; in
still others a reduced share would be consistent with
the facts. The judicial burden should not be great
since the number of cases will be few, and the is-
sues are no more troublesome than a property divi-
sion in a contested divorce. The presence of this
section should operate to deter election in many in-
stances where the surviving spouse might otherwise
elect.

"The phrase 'living apart' is designed to mean
more than physical separation. Thus the section
would not apply merely because an elderly husband
or wife was in a nursing home while the other spouse
resided elsewhere.,"
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Section 111. (What constitutes election) The surviving

spouse 1s considered to have elected to take under the will
unless, within 90 days after the date of the admission of the

wlll to probate or 30 days after the date of the filing of the

inventory, whichever is later, he serves on the personal repre-

sentative or his attorney and files in the estate proceeding a
statement that he elects to take under section 108 of this Act
instead of under the will. The surviving spouse may bar any
right to take under section 108 of this Act by filing in the
estate proceeding a writing, éigned by the spouse, electing

to take under the will.



Section 111. (What constitutes election) The surviv-

ing spouse 1s considered to have elected to take under the
will ‘unless, within 90 days after the date of the admission
of the will to probate, he serves on the personal representa-
tive or his attorney and fileé in the estate proceeding a
statement that he elects to take under section 108 of this
Act instead of under the will. The surviving spouse may bar
any right to take under section 108 of this Act by filing in
the estate proceeding a writing, signed by the spouse, elect-
ing to take under the will.

Advisory Committee Comment

Section 111 is similar in wording to ORS 113.060. There
are, however, two differences. The time is shortened from
8ix months to 90 days after the admission of the will to pro-
bate, and the surviving spouse is given the right to file a
writing electing to take under the will. Because the pro-
posed code shortens the period for preferred treatment of
claims and the time for filing a will contest from six months
to four months, the committee considered 90 days after admis-
slon of the will to probate sufficient time to decide whether
or not to elect against the will. The last sentence is taken
from section 861.11, Wisconsin Probate Code. The usefulness
of this provision to estate administration is apparent.

Section 112. (Election by guardian of surviving spouse)

An election under section 108 of this Act may be filed on be-
half of an incompetent surviving spouse by a guardian of the
spouse. A guardian may elect against the will only if addi-
tional assets are needed for the reasonable support of the
surviving spouse, taking into account the probable needs of
the spouse, the provisions of the will, any nonprobate prop-
erty arrangements made by thé decedent for the support of the

spouse and any other assets, whether or not owned by the

spouse, available for such support. The election shall be
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subject to the approval of the court, with or without notice
to other interested persons.

Advisory Committee Comment

Section 112 will replace ORS 126.300. In explanation of
the wordlng restricting the right of the guardian to elect,
which 1s taken from section 861.11, Wisconsin Probate Code,
is the followlng Wisconsin Probate Code comment:

"Although 233.14 alldws election by a guardian,
no driterion for such election is stated; whereas
this section allows election in such a case only if
additional assets are needed for the reasonable
support of the spouse; election merely to swell the
estate subJect to guardianship is undesirable for
‘the entire family."

Section 113. (Payment of elective share) Estate prop-

erty shall be applied in satisfaction of the elective share
in the followling order, unless the will directs otherwise:

(1) Any intestate property;

(2) After the intestate property is exhausted, each
devisee shall contribute ratably to the elective share out of
the portion of the estate passing to him under the will, ex-
cept that in abating the interests of the devisees the charac-
ter of the testamentary plan adopted by the festator shall be
preserved so far as possible. However, persons to whom the
will gives fangible personal property not used in trade, agri-
culture or other business are not required to contribute from
such property unless thelparticular gift forms .a substantial
part of the total estate and the court specifically orders

contribution because of such gift.

Advisory Committee Comment

Section 113 is new. There 1s no equivalent section in
the present statutes indicating the manner in which the elec-
tive share is to be selected and paid from the estate. The

impact of electicn on distribution of the estate to other

-114-



Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 113 (page 114)

(2) After the intestate property is exhausted, each
devisee shall contribute ratably to the elective share out of
the portion of the estate passing to him under the will, except
that in abating the interests of the devisees the character
of the testamentary plan adopted by the testator shall be
preserved so far as possible. [However, persons to whom the will
gives tangible personal property not used in trade, agriculture
or other business are not required to cdntribute from such
property unless the particular gift forms a substantial part
of the total estate and the court specifically orders contribution

because of such gift.]



beneficiaries under the will is presently left to judicial
determination. The wording specifically exempting from
contribution to the elective share heirlooms, pictures,

home furniture and other specific bequests will be useful in
an area which has caused problems in the past.

Part 3. Title and Possession 6f Property

Section 114, (No distinction between real and personal

property) Sections 1 to 208 of this Act shall apply without
distinction between real and personal property.

Advisory Committee Comment

The wording of section 114 is taken, generally, from sec-
tion 3-101, Uniform Probate Code. The rationale of the concept
of making no distinction between real and personal property ‘is
described in the following comment. on section 852.01, Wiscon-
sin Probate Code, a section setting forth the basic rules for
intestate succession:

"This section makes one very substantial
change in the legal structure of intestate
succession in Wisconsin. Existing law treats
real property in a different manner than per-
sonal property and even within the classifica-
tion of real property draws a sharp distinec-
tion between the homestead and other real prop-
erty. These distinctions are products of our
inherited system of descent and distribution,
gdrawn from the English law of prior centuries
and abandoned in England by statute in 1925;
the separate descent of the homestead is added
as a purely American statutory innovation.

The result of this hodgepodge of legislation

is that inheritance rights are dependent. upon

the kind of property owned by the decedent.

There is no longer any sound policy reason for
retaining these distinctions, and the modern
trend is toward a single system of inheritance
(intestate succession) with abolition of common-
law dower and curtesy. This statute provides a
single rule for inheritance of all kinds of prop-
erty. Although there is a strong argument for
special treatment of the home, the present law

of homestead and descent is illustrative of the
complexities inveolved in attempting any such dis-
tinction. Moreover, most homes are owned jointly
by husband and wife and do not pass under the
intestate law at all (but go to the survivor

-115-



because of the survivorship right in joint
tenancy}."

It 1s recognized that many of the most difflcult prob-
lems in our present probate code arise because of this arti-
ficial distinction between real and personal property. The
proposed code, in all the areas of intestate succession and
administration, would resolve these technical difficulties by
abolishing all distinction between real and personal property.

Section 115. (Devolution of and title to property)

(1) Upon' the death of a decedent, title to his property-
vests:

(a) In the absence of testamentary disposition, in his
heirs, subject to supportfof spouse and children, rights of
creditors, adminiétration and sale by the personal representa-
tive; or | |

(b) In the persons to whom it is devised by his will,
subject to support of spouse and children, rights of credi-
tors, right of the surviving spouse to elect against the will,
administration and sale by the personal representative. |

(2) The power of a person to leave property by will, and
the rights of creditors, devisees and heirs to his property,
are subject to the restrictions and limlitations expressed or
implicit 1In sections 1 to 208 of this Act to facilitate the
prompt settlement of estateé.

Advisory Commlttee Comment

The wording of section 115 is taken, generally, from sec-
tion 3-101, Uniform Probate Code. It would change the present
law of Oregon in that it would vest title at the date of death
to the personal property of the estate, as well as to the real
property, 1n fhe heirs or devisees. The section spells out
- that this vesting is subject to support of spouse and children,
creditors' rights, elective share of the surviving spouse, ad-
ministration and sale by the personal representative. See
ORS 111.020 and 111.030. '
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Section 116. (Possession and contrpl of decedentts

estate) A personal representative has a right to.andrshall
take possession and control of the estate of the decedent,
except that he shall not be required to take possession of or
be accountable for property in the possession of an heir or
devisee unless in his oplnion possession by the personal
representati?e 1s reasonably required for purposes of admini-
stration.

Advisory Committee Comment

The wording of section 116 is based upon that of sec-
tion 3-409, Uniform Probate Code. It would replace ORS
116.105. The section spells out what has been a diffiecult
practical problem in the present probate code. The pro-
posed code recognizes the factual situation that much of the
real and personal property of an estate should remalin, and
rightfully so, in the possession of those to whom it is left
by will or intestacy who were in actual possession at the
time of the decedent's death. Section 116 specifies that the
personal representative may recognize such possession and is
only required to take actual possession where it is required
for purposes of administration.

Part 4. Duties and Powers of Personal Representatives

Advisory Committee Comment

This part adopts to a considerable extent the approach
to administration of estates of the Uniform Probate Code.
The general approach of the Uniform Probate Code to this
matter is that the personal representative is given power to
act without hearing, order or adjudication of the probate
court, unless he desires to secure such hearing, order or
adjudication. :

This new approach will be most noticeable in the sec-
tions of this part covering sale, mortgage, lease and other
dealings with property of the estate. These powers of the
personal representative are given without the requirement of
petition, hearing, notice and court order and confirmation of
these transactions. The concept does not seem radical when
it is remembered that the Oregon courts have always recog-
nized the right of a testator to give his executor exactly
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the same power to coperate without court order as the proposed
code would do 1n the absence of festamentary instructilons.
Loglcally and factually, there seems no reason why the per-
sonal representative in an Intestate situation or in the ab-
sence of testamentary provisions should not be given the same
power over the administration of the estate as now given by a
testator by his will.

It should be noted further that in the usual will where
the executor 1s guthorized to act without court order or
supervision in the sale of estate assets, the executor is op-
erating without bond. In the proposed code, 1n an intestate
situation, a surety bond is required in all cases, and the
court is given a wider discretion to require a surety bond in
testate situatlons where the court deems such protection ad-
visable. The proposed code alsc imposes a liability upon the
personal representative for a breach of his filduclary duty
"to the same extent as a trustee of an express trust." It
would seem, therefore, that under the proposed code the actual
protection to the estate is much greater than under our pres-
ent probate code.

General comment should be made as to certaln other funda-
mental differences between the present probate code and the
proposed code. PFirst, no distinction is made in the proposed
code as between real and perscnal property; they are included
and treated identically in all the powers granted in this
part. Second, the provisions concerning the title and posses-
sion of property, both real and personal, are spelled out 1in
the proposed code. No such specific provisions occur in the
present probate code. There is a fundamental change in this
area from our present law. In the propcosed code, title to
both real and personal property 1s vested in the heirs or
devisees; under the present law, title only to the real prop-
erty is so vested.

This part sets out more comprehensively and in greater
detail than our present statutes the powers and duties of the
perscnal representative in a number of areas. The committee
believes this feature will have particular value to attorneys
who may not specialize in probate practice, many of whom have
expressed the difficulty of finding code provisions covering
speclfic powers, duties and problems.

Section 117. (Time of accrual of duties and powers of

personai representative) The duties and powers of a personal
representative commence upon the issuance of his letters.

The powers of a perscnal representative relate back in time
to give his acts ceccurring prior to appointﬁent the same

effect as those occurring'thereafter. A personal
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Section 119 (page 119)

Section 119. (Personal representative to proceed without

court order; application for authority, approval or instructions)

A personal representative shall proceed with the_administration,
settlement and distribution of the estate without adjudication,
order or direction of the court, except as provided in sections

1 to 208 of this Act. However, [he] a personal representative

or an interested person may apply to the court for authority,

approval or instructions on any matter concerning the admin-
istration, settlement or distribution of the estate, and the court,
without heéring or upon such hearing as it may prescribe, shall
instruct the personal representative or rule on the matter as

may be appropriate.



representative may ratify and accept acts on behalf of the es-
tate done by others where such acts would have been proper for
a personal representative,

Advisory Committee Comment

Section 117 is taken from section 3-401, Uniform Probate
Code. We do not find an equivalent of this most useful section
in the present Oregon statutes. The value of spelling out this
provision is self-evident.

Section 118. (General duties of personal representative)

A personal representative is a fiduciary who‘is under a general
guty to and shall collect the income from property of the es-
tate in his poésession and preserve, settle and distribute the
estate in accordance with the terms of the will and sections 1
to 208 of this Act, as expeditiously and with as little sacri-

fice of value as is reasonable under the circumstances.

Advisory Committee Comment

The wording of section 118 is taken from section 3-403,
Uniferm Probate Code. The section incorporates the present
provisions of ORS 116.105.

Section 119, (Personal representative to proceed without

court order; application for authority, approval or instruc-

fions) A personal representative shall proceed with the ad-
ministration, settlement and distribution of the estate without
adjudication, order or direction of the court, except as pro-
vided in sections 1 to 208 of this Act. However, he may apply
‘to the court for authority, approval or instructions on any
matter concerning the administration, settlement or distribu-
tion of the estate, and the court, without hearing or upon such
hearing as 1t may prescribe, shall instruct the personal repre-
sentative or rule on the matter as may be appropriate.‘

Advisory Committee Comment

Section 119 is taken from seetion 3-404, Uniform Probate
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Code. The thrust of the section was commented on in the intro-
ductory comment con this part of the proposed code. It gives
full authority to the personal representative to proceed without
court order, unless he desires the authority, approval or in-
structions of the court in parficular situations.

Section 120. (Information to devisees, heirs, Division of

State Lands and others) (1) Upon his appointment a personal

representative shall deliver or send by ordinary mall to the
devisees and heilrs named in the petition for appointment of
personal representative, at the addresses there shown, informa-
tion that shall include:

(a) The title of the court where the estdte proceeding is
pending and the clerk's filé number;

(b) The name of the decedent and the place and date of
his death; |

(c) Whether or not a will of the decedent has been admit-
ted to probate;

(d) The name and address of the personal representative
and his attorney; and

(e) The date of the appointment of the personal repre-
sentative.

(2) The failure of the personal representative to give
information under subsection (1) of this section is a breach of
his duty to the persons concerned, but shali not affect the
validity of his appointment, powers or dutiles.

(3) Irf it appears from the petition for appointment of a
personal representative that there is no known person to take
by descent the net intestate estate, the personal representa-
tive shall deliver or send by ordinary mail to the Director of
. the Division of State Lands a copy of the petition and the in-

formation required by subsection (1) of this section.

(4) A personal representative méy inform other persons of
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Section 120 (page 120)

Section 120. (Information to devisees [,] and heirs

[, Division of State Lands and others]) (1) Upon his appoint-

ment a personal representative shall deliver or [send by ordinary]
mail to the devisees and heirs named in the petition for appoint-
ment of personal representative, at the addresses there shown,

information that shall include:

Delete all of subsections (3} and (U4).



Preliminary Draft
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Section 120 (page 121)

[(5)] (3) Within 30 days after the date of his appoint-

ment a personal representative shall [file] cause to be filed

in the estate proceeding proof by an affidavit of the delivery
or mailling required by this section. The affidavit shall include
a copy of the information delivered or mailed and the names

of the persons to whom it was delivered or sent.



his appointment by delivery or ordinary mail.

(5) A personal representative shall file in the estate
proéeeding proof by an affidavit of the delivery or mailing re-
quired by this section. The affidavit shall include a copy of
the information delivered or mailed and the names of the per-
sons to whom it was delivered or sent.

Advisory Committee Comment

Subsectlons (1), (2) and (4) of section 120 are taken
from section 3-405, Uniform Probate Code. In the case of an
intestate estate, no provision is contained in the present
probate code for notice to the heirs of the institution of
the probate and the appointment of the personal administrator.
ORS 115.220, first enacted in 1963 and amended in 1965, pro-
vides that in a testate proceeding a copy of the will shall
be mailed to each legatee and devisee. The committee agreed
that it seemed advisable that an informal notice be given to
the heirs at law in an intestate situation and to the devisees
in a testate estate, notifying them of the institution of the
probate and furnishing the necessary information required by
section 120. This seemed a more sensible provision than the
present one for mailing a copy of the will. It is obvious
that upon notification any party properly interested can pro-
cure a copy of the will. The committee believes that from the
standpoint of due process alone the notice provision is sen-
sible. In addition, since the proposed code gives the personal
representative broad powers to operate without specific court
approval, notice to interested persons seems desirable.

Opposition in the past to a notice requirement of this
type has been based to some extent on a fear that technieal
failure to give notice to some party could be held a jurisdic-
tional defect in the probate proceeding. The provision is,
therefore, spelled. out that failure to give the notice is not
Jurisdiectional and does not affect the validity of the appoint-
ment or the powers or duties involved.

Subsection (3) replaces and changes ORS 115.310(2).
ORS 115.310(2) provides that no order appointing a personal
representative may be granted by the court in a possible es-
cheat situation until there has been filed proof of service
of a copy of the petition for appointment upon the State Land
Board. Subsection (3) provides for delivering or mailing the
same information to the Director of the Division of State
Lands by the personal representative as is given to the heirs
at law. Since, in the case of escheated property, the State
of Oregon is in the position of an heir at law, it does not
seem appropriate that a different procedure should be set up
in such a case than if there were living heirs. The committee
felt that there is every advantage in having a prompt appoint-
ment of a personal representative who would give due
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notification tc the State Land Board and with whom the State
Land Beoard would be able to communicate. Section 120 would .
obligate the personal representative to send the State Land
Board a copy of the petition, as now required, and also the in-
formation of his appointment otherwise required to be sent to
heirs and devisees.

Section 121. (Publication of noticerto-creditors) (1) Upon

his appointment a personal representative shall cause a notice
to creditors. to be published once in each of two successive
weeks in: ) 7
(a) A neWSpsper published in the county in which the es-
tate proceeding is pendlng, or .
(b) If no newspaper is publlshed in the county in which
the estate proceedlng is pending, a newspaper designated by the

court.

"(2) The notice shall include:

(a) The name of the decedent; '

(b} The name and address of the personal representative
and his attorney;

(c) A statement requiring all persons having claims
against the estate'to present them, within four months, after
the date:of the first publicatlon of the'notice, to the per--
sonal representative at the address designated in the notlce
for the presentatlon of clalms, and

(d) The date of the flrst publlcatlon of the notice.

(3) A personal representative shall file in the estate
‘proceeding proof by an affidavit of the publication of notice
required by this section. The affidavit shall include a copy.

of the published notice.
Advisory Committee Comment

Section 121 is a redraft of ORS 116.505. The first basic
change is that .the number of publications 1is cut from five to
two. The committee considered that the first publication is
the one most llkely to be seen by those who systematically
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Section 121 (page 122)
|

Section 121. (Publication of notice to [creditors] interested

persons) (1) Upon his appointment a personal representative

shall cause a notice to [creditors] interested persons to be

published once in each of two [successive] consecutive weeks in:

(2){(a) The title of the court where the estate proceeding

1s pending;

[(a)] (b) The name of the decedent;

[(b)] <{c) The name [and address] of the personal repre-

sentative and his attorney and the address at which claims are

to be presented;

[(c)] (d) A statement requiring all persons having claims
against the estate to present them, within four months after the
date of the first publication of the notice, to the personal
representative at the address designated in the notice for the
presentation of claims; and

[(d)] (e)  The date of the first publication of the notice.



check such notices, and that two publications would be adequate.
The second change is that the section designates the informa-
tion which must appear in the published notice. The committee
felt that the notice should be kept as simple as possible and
that the four items required by subsection (2) gave adequate
notice. Finally, it was felt that, in view of the present

state of the technology of communications, the period for filing
claims could reasonably be cut from six to four months, to at-
tempt to shorten the time of probate. Beyond this, section 121
merely clarifies the wording of the present statute.

Section 122. (Inventory; filing; contents) Within 60

days after the date of his appointment, unless a longer time
is granted by the court, a personal representative shall file
in the estate proceeding an inventory of all tﬁe property of
the estate that has come into his possession or knowledge.
The inventory shall show the estimates by the personal repre-
sentative of the respective true cash values as of the date
of the death of the decedent of the properties described in
the inventory. |

Advisory Committee Comment

Sections 122 to 126, covering inventory and appraisement,
would supersede and replace ORS 116.405 to 116.465. The back-
ground for these sections is taken principally from sections
361 to 365, Iowa Probate Code. For other comparable provi-~
sions, see chapter 11.44, Washington Probate Code; chapter 858,
Wisconsin Probate Codey and sections 3-406, 3-407 and 3-408,
Uniform Probate Code.

Section 122 includes much of the wording of ORS 116.405,
with the following differences. The initial periocd for filing
an inventory is changed from one month to 60 days, which the
committee felt was a more realistic period. The requirement
of the oath is eliminated, as is done in all the other pro-
visions of the proposed code. Section 122 makes a basic
change in that the inventory shall include the personal repre-
sentative's estimate of the true cash value of the items he
"~ lists therein. This would permit the personal representative
to 1nclude his own appraisal of such items as bank accounts,
cash items, securities whose quotations are.listed on the major
stock exchanges and shown in the daily newspapers and other
items where an appraisal is not necessary to arrive at the
actual true cash value.
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Section 123. (Property discovered after inventory

;g;gg) Whenever any property of the estate not included in
the'inventory comes into the possession or knowlédge of thé
personal representative, he shall either file in the estate
proceeding a supplemental inventory within 30 days after the
date of receiving possession or knowledge, or include the
property in his next accounting. |

Advisory Committee Comment

Section 123 would replace ORS 116.415. However, it
allows 30 days for the preparation and filing of a supplemen-
tal inventory, and further gives the personal representative
the option of including the after-discovered property in hils
next accounting.

Section 124. (Appraisement; employment and appoint-

ment of appraisers) (1) The personal representative may em-

ploy a qualified and disinterested appraiser-to assist him
in the appraisal of any property of the estate the value of
which may be subject to reasonable doubt. Different persons
may be employed to appraise different kinds of property.

(2) The court in its discretion may direct that all or
any part of the property of the estate be appraised by one or
more appraisers appointed by the court.‘

(3) Properﬁy for which appraisement is required shall
be appraised at its true cash value as of the date of the
death of the decedent. Each appraisement shall be in writing
and shall be signed by the appraiser making\it.

(4) Each appraisef is entitled to be paid for his serv-
ices from the estate a reasonable fee and necessary expen-

5€8.
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Section 124 (page 124)

(4) Each appraiser is entitled to be paid [for his services]

a reasonable fee from the estate [a reasonable fee] for his

services and to be reimbursed from the estate for his necessary

expenses.



Advisory Committee Comment

Section 124 embodies a fundamental change in the ap-
praisement procedure. The power to employ the services of
"qualified and disinterested appraisers"™ is placed in the
hands of the personal representative, in much the same man-
ner as the other professional helper (the attorney for the
estate) is retained. The section, rather than setting out
fixed fees as now contained in ORS 116.425, provides, in sub-
section (4), that the appraiser shall be paid "a reasonable
fee and necessary expenses." Members of the committee have
not only heard c¢riticisms from their c¢lients and the general
public of the appraisers' fees in some instances, but have
received criticism from realtor and professional appraiser
groups. They appear to feel, and in the opilnion of the com-
mittee justly so, that the relationship of the appraiser to
the personal representative should be similar to the present
attorney relationship.

So far as appraising real estate 1s concerned, the fol-
lowing recommendations are quoted from a letter receilved
from Oregon Chapter #1U4, American Institute of Real Estate
Appraisers:

)

"I. That some form of qualification as
evidenced by membership in a properly recog-
nized professional organization or by examina-
tion or by demonstration, be a requirement of
eligibility to appraise an estate or a portion
of an estate and that appointment be made only
for such portion of an estate for which proper
qualification is so evidenced.

"II. That appraisal fees be agreed upon in
advance (prior to assignment) and that they be
based on the investigation and analysis neces-
sary for a proper appraisal, rather than on the
amount of value found. A procedure somewhat simi-
lar to that which is in current use by the State
Highway Commission is suggested.

"III. That any appraiser for an estate or a
portion of an estate should sign and attest to his
opinion of value only on types of assets for
which his gqualifications are in evidence.

"IV. That the over-all value of an es-
tate be submitted to the Court by the attorney
conducting probate thereof, and that such be a
composite of values found on various types of
assets; each by persons gualified to appraise
the specific types involved."

In general, the committee belleves that the provisions of
section 124 meet the criticisms and suggestions referred to.
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The section regquires a qualified and disinterested appraiser.
Different appraisers may be employed to appraise different
kinds of assets. The employment would be on a reasonable
fee and expenses baslis, which would take infto account the
difficulty and expertise required in individual appraisals.

Power 1s retained in the probate court to direct that
all or any part of the property be appraised by one or more
appralsers appointed by the court. It may well be that the
personal representative in certain cases would fall or neg-
lect to arrange for the appraisal, or that he would prefer
to have the court take direction and appointment of the ap-
praisal and the appraisers.

Subsection (3) replaces ORS 116.435 and substiltutes the
requirement that each article shall be appraised "at its true
cash value as of the date of the death of the decedent."

This wording has been adopted in preference to the phrase
"full and true value," which now appears in the inheritance
tax statutes (ORS 118.640).

Section 125. (Naming or appolintment of personal repre-

sentative does not discharge claim against him) The naming

or appointment of any person as personal representative shall
not operate to discharge the person from any claim which the
decedent had against him, and the claim shall be included in
the inventory. If the person agrees to act as personal repre-
sentative, he shall be liable for such claim as for so much
money in his hands at the time the claim became due and pay-
able; otherwise he is liable for such claim as any other

debtor of the deceased.

Advisory Committee Comment

Section 125 replaces and 1lncorporates most of the sub-
stance of ORS 116.440. The wording of the ORS section has
been changed to include not only executors but personal repre-
sentatives of intestate estates. The necessity of this stat-
ute and the reason for the wording incorporated from the ORS
section are explained in Oregon Probate Law and Practice
§ 626, as follows: :

"At common law, if testator appointed as
executor of hls estate a person who was his
debtor and the latter accepted the appointment,
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the debt was thereby discharged unless there
were not sufficient other assets to satisfy
creditors. This rule of law has been ex-
pressly changed by statute which provides
that such a c¢laim 1s not discharged and must
be included in the inventory. Furthermore,
if the person so named accepts the appoint--
ment and administers the estate, the amount
of the indebtedness is treated as 'so much
money in his handg for which he must account.
The same rule apparently applies in the case
of an administrator.

"This particular wording of our statute
becomes important in case of the insolvency
of the executor or administrator. In some
states a similar statute provides that the
debt of the personal representative tshall be
assets', instead of 'so much money, in his hands.
Under such a statute'a debt due from an execu-
tor 1s placed on the same footing with debts
due the estate from other sources, and he and
his sureties are only required to account for
the actual value thereof!) In those states,
accordingly, in case of the personal representa-
Tive's insolvency, his sureties need only pay a
portion of the indebtedness. But under our
statute providing that the debt of the personal
representative is deemed 'so much money' 1t is
held that the estate is entitled to recover the
full amount of the representative's debt. . . ."
" (Citations omitted)

Section 126. (Discharge or devise in will of claim of

testator) The discharge or devise in a will of a claim of
the testator against a personal representative or-against any
other person shall be of no effect as against creditors of
the decedent. Thé claim shall be included in the inventory
and for purposes of administration shall be regarded and
treated as a specific legacy in that amount.

Advisory Committee Comment

Section 126 is identical with ORS 116.445, except for
minor editorial changes.
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Section 127. (Transactions authorized for personal

representative) Except as restricted or otherwise provided

by the will or bj court order, a personal representative,
acting reasonably for the benefit of interested persons, is
authorized to:

(1) Direct and authorize disposition of the remains of
the decedent pursuant to ORS 97.130 énd incur expenses for
the funeral, burial or other dispositlion of the remains in a
manner suitable to the condition in life of the decedent.

(2) Retain assets owned by the decedent pending distri-
bution or liquidation, ineluding those in which the personal
representative is personally interested or which are otherwise
unsuitable for trust investment.

{(3) Recéive assets from fiduciaries or other sources.

(4) Complete, compromise or refuse performance of con-
tracts of the decedent that continue as obligations of the es-
tate, as he may determine under the circumstances. In per-
forming enforceable contracts by the decedent to convey or
lease land, the personal representative, among other courses
of action, may:

(a) Execute and deliver a deed upon satisfaction of any
sum remaining unpaid or upon receipt of fhe nofe of the pur-
chaser adequately secured; or

{b) Deliver a deed in escrow with directions that the
proceeds, when paid in accordance with the escrow agreement,
be paid to the successors of the decedent, as designéted in

" the escrow agreement.

(5) Satisfy written pledges of the decedent for
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contributions, irrespective of whether the pledges consti-
tuted binding eobligations of the decedent or were properly
presented as claims.

(6) Deposit funds not needed to meet currently payable
debts and expenses, and not immediately distributable,.in
bank or saving and loan accounts, or invest the funds in
short-term United States Government obligations.

(7) Abandon burdensome property when it is valueless,
or is so encumbered or is in a conditionlthat i1t is of no bene-
fit to the estate.

(8) Vote stocks or other securities in person or by
general or limited proxy.

(9) Pay calls, assessments and other sums chargeable or
accruing against or on account of securities.

(10) BSell or exercise stock subscription or conversion
rights.

(11) Consent, directly or through a committee or other
agent, to the reorganization, consolidation, merger; dissolu-
tion or liquidation of a corporation or other business enter-
prise,

(12) Hold a security in the name of a nominee or in
other form without disclosure of the interest of the estate,
but the personal representative shall be liable for any act
of the nominee in connection with the secﬁrity so held.

(13) Insure the assets of the estate against damage
and loss and himself against liability to third persons.

(14) Advance or borrow money with or without security.

(15) Compromise, extend, renew or otherwise modify an
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obligation owing to the estate. If the persbnal'representative
holds a mortgage, pledge, lien or other.secqrity interest, he
may accept a conveyance or transfer of the encumbered asset

in lieu of foreclosure in full or partial satisfaction of the
indebtedness.

(16) Accept other real property in part payment of the
purchase pricé of real property scold by him.

(17) Pay taxes, assessments and expenses incident to
the administration of the estate.

(18) Employ qualified persons, including attorneys, ac-
countants and investment advisors, to advise and assist the
personal representative and to perform acts of administration,
whether or not discretionary, on behalf of the personal repre-
sentétive. - |

(19) Prosecute or defend actions, claims or proceedings
1n any Jjurisdiction for the brotection of the eétate and of
the pefsonal representative in the performance of his duties.

(20) Continue any business or venture in which the de-
cedent was engaged at the time of his death to preserve the
value of the business or venture.

(21) Incorporate or otherwise change the business form
of any business or venture in which the decedent was engaged
at the time of his death. |

(22) Discontinue and wind up any business or venture in
which the decedent was engaged at the time of his death.

| (23) Provide for exoneration of the personal represen-
ﬁative from personal liability in any contract entered into

on behalf of the estate.

-130-



(24) Satisfy and settle claims and distribute the
estate as provided in sections 1 to 208 of this Act.

(25) Perform all other acts required or permitted by
law or by the will of decedent.

Advisory Committee Comment

Section 127 has been taken, with substantial changes,
from section 3-416, Uniform Probate Code. It would, among
its various provisions, cover powers given by ORS 116.110,
116.125, 116.130, 116.135, 116.170, 116.175, 116.180, .
116.785, 116.790, 116.795 and 116.800. A detailed comment
upon each of the specific authorities given would seem un-
necessary. Subsections (1), (2) and (3) grant broad powers
not prescribed by present statutes. The provision for per-
forming contracts made by the deceased is broader than that
of the present statute. It would specifically sanction prac-
fices which now do not have legislative authority. Subsec-
tion (7), on abandonment of burdensome property, and subsec-
tions (8) to (12), on dealing with securities of the estate,
do not have counterparts in our present probate code. Sub-
section (17), authorizing personal representatives to employ
attorneys, accountants and investment authorities, also sup-
plies an authority not found in our present probate code.

To summarize, an examination of section 127 will make it
clear that many essential acts of adminhistration, which now
have to be performed without express legislative sanction,
are covered by this comprehensive section.

Section 128. (Right to perfect lien or security

interest) The personal representative shall have the same
rights to perfect a lien or security interest as the decedent
would have had 1f he were living.

Advisory Committee Comment

Section 128 is ORS 116.120, with editorial changes.

Section 129. (Power to sell, mortgage, lease and deal

with property) (1) A personal representative has power to

sell, mortgage, lease or otherwise deal with property of the
estate without notice, hearing or court order.

(2) Exercise of the power of sale by the personal
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representative is improper, except after notice, hearing and
order of the court, if: M
- {a) The sale is in contravention of the ﬁrovisions of

the will; or |

(b) The property is specifically devised and the will
does not authorize its sale; or

{c) The inventory value of the property to be sold ex-
ceeds $5,000, the bond of the‘personal representativé has not
been increased by the amount of cash to be realizéd on the
sale and the court has not directed otherwise.

Advisory Committee Comment

As noted in the introductory comment to this part of the
proposed code, section 129 would give the personal representa-
tive power to sell, mortgage, lease or otherwise deal with
property of the estate without petition, notice, hearing or
court order, except as indicated hereafter. It gives not
only full power to the personal representative in this area,
but the widest protection to those dealing with the personal
representative against procedural irregularity or jurisdic-
Tional defect in the administration. This protection is not
found in our present probate code.

The philosophy of section 129 is described in the com-
ment on section 860.01, Wisconsin Probate Code, as follows:

"This section gives to all personal repre-
sentatlives the power that is given to executors
in most wills. It is the power which all per-
sonal representatives have always had over per-
sonal property in Wisconsin. Though a personal
representative is given unrestricted power to
sell, mortgage or lease property he will be held
financlally responsiblie to the persons interested
if he acts carelessly or unreasonably. He 'must
act not only honestly or with good faith in the
narrow sense but must also exercise the duty of
loyalty toward the beneficiary for whose benefit
the power of sale is to be exercised and with
such care and skill as g man of ordinary prudence
would exercise in dealing with his own property.'™

Sectlon 129 would replace some 33 sections of the present
probate code, OBS 116.705 to 116.890, covering over six pages
of Oregon Revised Statutes, which probably cause more prac-
tical difficulties and problems to attorneys representing
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(2)(c) A bond of the personal representative has been

required and filed, the [inventory value] sale price of the

property to be sold exceeds $5,000 [,] and the bond of the
personal representative has not been increased by the amount
of cash to be realized on the sale, [and] unless the court

has [not] directed otherwise.



estates than all of the other sections of the present code
combined. Yet,with the broad power given, adequate protec-
tion is provided in succeeding provisions, both to the parties
dealing with the personal representative and to the parties
interested as helrs, devisees and creditors.

Subsection (2) contains certain limits and safeguards on
the unrestricted power to sell property, in that it requires
notice, hearing and court order where the sale 1s made in con-
fravention of specific provisions in the will or where the
property 1is specifically devised and the will does not author-
ize 1ts sale by the executor. Notice, hearing and court order
are also required where the bond has not been increased by
the amount of cash to be realized on the sale in cases where
the value of the property sold exceeds $5,000. In the usual
case the amount of the bond will probably be based upon the
value of the liquid assets. If the bond 1s not made suffici-
ent in amount to protect on the cash paid to the personal
representative on the sale, such protection should be pro-
vlided. The court in any case is given the right to direct
what additlonal protectlon 1s required in this situation.

Section 130. (Court’order for sale, mortgage or lease)

Upon proof satisfactory to the court by an interested person
that é sale, mortgage or lease of property of the estate is
required for paying claims, support of spouse and children,
elective share of surviving spouse or administration expen-
- ses, or for distribution, and that the personal representa-
tive has falled or declined to act, the court may order the

~personal representative to make the sale, mortgage or lease.

Advisory Committee Comment

Section 130 is taken from section 860.11, Wisconsin Pro-
bate Code. It would permit any interested person to apply to
the court for an order of sale, mortgage or lease, which
would protect and justify the personal representative in pro-
ceeding.

Section 131. (Title conveyed free of claims of

creditors) Property sold, mortgaged or leased by a personal

representative shall be subject to liens and encumbrances

against the decedent or his estate, but shall not be subject
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to rights of creditors of the decedent or liens or encumbrances
against his heirs or devisees. The filing and allowance of a
claim in an estate does not make the claimant a secured credi-
tor.

Advisory Committee Comment

Section 131 is taken from section 860.05, Wisconsin Pro-
bate Code. It is merely a statement of the present Oregon
law, although its exact parallel is not now found in our
statutes.

Section 132. ORS 116.835 is amended to read:

116.835. (Validation of certain sales) The following
are the subject of validating Acts [applicable td this chap-
ter]:

(1) Certain sales of decedent's real property made
prior to 1903 where confirmation of sale was premature, vali-

dated by page 133, section 2, General Laws of Oregon 1903.

(2) Certain sales of decedent's property made prior to

1907 under power in will, validated by chapter 175, General

Laws of Oregon 1907.

(3) Certain sales of decedent's real property made
prior to 1917 where publication of the notice of sale was im-

proper, validated by section 2, chapter 114, General Laws of

Oregon 1917.

(4) Certain sales by executors or administrators made

prior to 1943, validated by chapter 26, Oregon Laws 1943.

Section 133. (Nonliability of transfer agents) A trans-

fer agent or a corporation transferring its own securities

Incurs no liability to any person by making a transfer of
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securities in an estate as requested or directed by a per-
sonal represéntative.

Advisory Committee Comments

Section 133 is taken from section 860.01, Wisconsin Pro-
bate Code. It may avoid some technical problems now raised
by transfer agents 1n transferring securities sold by per-
sonal representatives.

Section -134. (Persons dealing with personal representa-

tive; protection) A person dealing with or assisting a personal

representative without actual knowledge that the personal repre-
sentative is improperly exercising his power is protected as
if the personal representative properly exercised the'power;
The person is not bound to inquire whether the personal repre-
sentative is properly exercising his power, and is not bound
to ilnguire concerning the provisions of.any will or any order
of court that may affect the propriety of the acts of the
personal representative. No provision in any will or order

of court purporting to 1imit the power of a personal repre-
sentative shall be effective except as to persons with actual
knowledge fthereof. A person 1s not bound fo see to the prop-
er applicatlon of estate assets paid or delivered to a per-
sonal representative. The protection‘expressed in this sec-
tion extends to instances where scome procedural irregularity
occurred in proceedings leading to issuance of letters.

Advisory Committee Comment

Section 134 is an almost verbatim copy of section 3-415,
‘Uniform Probate Code. The effect of the section is to grant
absolute protection to purchasers and other persons dealing
with personal representatives. It 1s felt that such a broad
and absolute protectlion is necessary in view of the fact that
the personal representative is operating, in dealing with es-
tate property, without specifie court order or adjudication.
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Section 135. (Sale or encumbrance to personal representa-

tive voidéble; exceptions) (1) Any sale or encumbrances to

the personal representative, his spouse, agent or attorney,
or any corporation or trust in which he has more than a one-
third beneficial interest; is‘ voidable unless:

(a) The transaction was consented to by all interested
persons affected thereby, except any who were under legal dis-
ability for whom no guardian had been appointed; or

(b) The will expressly authorizes the transaction by
the personal representative with himself.

(2) The title of a purchaser for value without notice
of the circumstaﬁces of the transaction with the personal
representative is not affected unless the purchaser should
have known of the defect 1n the title of his seller.

Advisory Committee Comment

Section 135 is taken substantially verbatim from sec-
tion 3-414, Uniform Probate Code. The section would replace
ORS 116.820, which reads in part: "All purchases of the prop-
erty of the estate by an executor or administrator, however'
made, whether directly or indirectly, are prohibited, and if
made are void, except when made 1In compliance with anocther
statute, or the will of the decedent, or a contract, or other
instrument, executed by the decedent." ORS 116.820 is dis-
cussed in Oregon Probate Law and Practice §§ 754 and 755,
where the authors mention a number of problems either inher-
ent in the ORS section quoted or not dealt with by the sec-
tion., It is believed that section 135, particularly in its
use of the term "voidable" rather than "void," and in its
protection of an innocent purchaser for value without notice
of the circumstances of the transaction, is a definite improve-
ment over the ORS section it would replace.

Section 136. (Improper exercise of power; breach of

fiduciary duty) If the exercise of power by the personal

representative in the administration of the estate 1s
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(1)(a) The transaction was consented to by all interested
persons affected thereby [, except any who were under legal
disability for whom no guardian had been- appointed] ; or

(b) The will expressly authorizes the transaction by
the personal representative with himself [.] ; or

(c¢) The transaction was made in compliance with another

statute or with a contract or other instrument executed by

the decedent.




improper he shall be liable for breach of his fiduciary duty
to interested persons for resﬁlting damage or loss to the
same extent as a trustee of an express trust. Exercise of
power 1In violation of a court order is a breach of duty. Ex-
ercise of power contrary to the provisions of the willl may be
a breach of duty.

Advisory Committee Comment

Section 136 is taken from section 3-413, Uniform Pro-
bate Code. For a discussion of the problems covered by the
section, see Qregon Probate Law and Practlice § 638. The sec-
tion spells out that the liabllity of the personal representa-
tive for breach of duty is that of the trustee of an express
trust. This 1s a more forthright statement than that con-
talned in some of the Oregon cases. The definition of inter-
ested persons 1s a brecad one, including heirs, devisees,
creditors and others having a property right in or claim
against the estate which may be affected by the proceedings.
The personal representative is made liable for breach of his

fiduciary duty for resulting damage or loss to these persons.

Section 137.  (Co-personal representatives; when joint

action required) (1) When two or more persons are appointed

co-personal representatives, the concurrence of all is re-
quired on all acts connected with the administration and dis-
tribution of the estate, except:

(a) Any co-personal representative may.receive and re-
ceipt for property due the estate.

(b) When the éoncurrence of all cannot readlly be ob-
tained in the time reasonably available for emergency action.

{c) Where any others Have delegated their power to act.

(d) Where the will provides otherwise.

(&) Where'the court otherwise directs.

(2) Persons dealing with a co-personal representative

who are actually unaware that another has been appointed to
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serve with him shall be as fully protected as if the person
with whom they dealt had been the sole personal representative.

Advisory Committee Comment

Section 137 is taken from section 3-418, Uniform Probate
Code, with paragraph (1)(e) added. There is no corresponding
section 1n the present probate code. For a general discus-
sion, see 31 Am Jur 2d, Executors and Administrators, §625. The
comment on the Uniform Probafte Code section states:

"With certain qualifications, this section
is designed to compel co-representatives to
agree on all matters relating to administra-
tion when circumstances permit. Delegation by
one to another representative is a form of con-
‘currence in acts that may result from the dele-
gation. A co-representative who abdicates his
responsibllity to co-administer the estate by a
blanket delegation breaches his duty to inter-
ested persons as described by Section 3-403.
Seetion 3-416(16) authorizes delegation, but
only that which is reasonable and for the bene-
fit of interested persons."

. Tt is believed that section 137 will resolve uncertain- .
tles in an area apparently not specifically covered by Oregon

statutory or case law.

Section 138. (Personal 1iability of personal representa-

tive) (1) The personal liability of a personal representative to
third parties, as distinguished from his fiduciary accounta--
bility to the estate, arising from the administration of the
estate is that of an agent for a disclosed principal.

(2} A personal representative is not personally liable
on contracts properly entered into in his fiduciary capacity
in the course of administration of the estate unlessrhe ex-
pressly agrees to be,

(3) A personal representative is not personally liable
for obligations arising from possession or control of property
of the estate or for torts committed in the course of admini-

stration of the estate unless he is personally at fault.
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(4) Claims based upon contracts, obligations and torts
of the typesdescribed in subsections (2) and (3) of this sec-
tion may be allowed against the estate whether or not the per-
sonal representative is personally liable therefor.

Advisory Committee Comments

There is no present Oregon statute covering the subject
matter of section 138. For a discussion of the case law in
this area, see Oregon Probate Law and Practice §§ 638 and 646.

The committee agreed that it would be of value to spell
out in the proposed code a specific section delineating the
areas in which personal liability would attach. The wording
of the section 1s taken from section 3-509, Uniform Probate
Code,

Section 139. (Discovery of property, writings and in-

formation) (1) The court may order any person to appear and
give testimony as provided in ORS chapter 45 if it appears
probable:

(a) That he has concealed, secreted or disposed of any
property of the estate of a decedent;

(b) That he has been intrusted with property of the es-
tate of a decedent and refuses or neglects to account there-
for to the personal representative;

(¢) That he has concealed, secreted or disposed of ahy
writing, instrument or document relating or pertaining to
the estate;

(d) That he has knowledge or information that is neces-
sary to the administration of the estate;kor

'(e) That, as an officer or agent of a corporation, he
has refused to allow examination of the books and records of
the corporation which the decedent had the right to examine.

(2) If the person cited as provided in subsection (1)
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of this sectlon refuses to appear or to answer questions
asked of him as authorized by the order of the court, he is
in contempt and may be punished as for other contempts.

Advisory Committee Comment

Subsection (1) of section 139 would rewrite and replace
ORS 116.305, 116.310 and 116.320. Additional wording has
been included covering the right to examine books and records
of a corporation that the decedent had a right to examine.
It was considered preferable to make a general reference to
the procedure set out in ORS chapter 45 for taking testimony,
rather than limiting it to the present wording of ORS 116.310.

Subsection (2) rewrites ORS 116.315 to provide for punish-
ment for refusal to appear or answer questlions as a contempt.

Section 140. (Power to avoid transfers) The property

liable for the payment of chérges, administration expenses

and claims against the estate of a decedent shall include
property transferfed by him with intent to defraud his credi-
tors or transferred by any means which is in law void or
voldable as against his creditors. The right to recover such
property so far as necessary for the payment of charges, ad-
ministration expenses and claims against the estate shall be
in the personal representative, who shall take necessary steps
to recover it. Such property shall constitute general assets
for the payment of creditors.

Advisory Committee Comments

Section 140 would replace ORS 116.330, 116.335 and
116.340. The wording is taken from section 3-410, Uniform
Probate Code, and section 368, Iowa Probate Code.
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(2) Claims presented within four months after the date

of the first publication of notice to [credltors] interested

persons shall be paid, as provided in section 151 of this Act,
before claims presented after the four-month period.

(3) Claims not presented before the expiration of 12
months after the date of the first publication of notice to

[ecreditors] interested persons, or before the date the personal

representative files his final account, whichever occurs first,

are barred from payment.



ARTICLE V. CLAIMS; ACTIONS. AND SUITS
Part 1. Claims Agalnst Estates

‘Section 141. (Presentation of claims; time limitations)

(1) Claims against the estate of a deéedent, other than
claims of the personal representative as creditor df the
decedent, shall be presented to the personal representative.

(2) Claims presented within four months after the date
of the first publication of notice to creditors shall be paid,
as provided in section 151 of this Act, before claims pre-
sented after the four-month perioed.

(3) Claims not presented before the expiration of 12
montﬂs after the date of the first publication of notlice to
creditors, or before the date the personal representative
files his final account, whichever occurs first, are barred
from payment.

(4) If a claim is presented after the expiration of the
12-month period, but before the final account is filed; the
claim 1is nof barred i1f the court finds that the laté present-
ment was caused by excusable neglect.

Advisory Committee Comment

Section 141 would replace ORS 116.510, with, however,
two differences. First, as noted in the comment on section
121 of the proposed code, the period for priority of payment
of claims has been shortened from six months to four months.
Second, while under the present statute claims are barred if
not presented before the final account is filed, subsection
(3) would bar claims if they are not presented either before
the expiration of 12 months from the first publication of
notice to creditors, or before the filing of the final
account, whichever occurs first. However, a claim presented
after the 1l2-month period but before the final account is
. filed 1s not barred if the court finds the late filing was
the result of excusable neglect. The purpose of the 1l2-month
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provision is to permit a determination of the estate indebted-
ness and a partial distribution within a reasonable time when
an estate cannot be closed for an extended period. :

Section 142. (Form and verification of claims) Fach

claim presented shall:

(1) Be in writing.

(2} Describe the nature and the amount thereof, .if
ascertalnable.

(3) State the naﬁes and addresses of the claimant and
his attorney.

(4) Be accompanied by the affidavit of the claimant or
someone on his behalf who has personal knowledge of the fact,
stating that the amount claimed is justly due, or if not due,
when it will or may become due; that no payments have been
made which are not credited; and that there is no just offset
thereto, to the knowledge of the affiant, except as stated.

Advisory Committee Comment .

Section 142 is a rewritten version of ORS 116.515. How-
ever, subsections (2) and (3) call for necessary information
not detailed by the present statute.

Section 143. (Waiver of presentment, defect or insuffi-

ciency) The presentment of a claim and any defect of form or
insufficiency of a claim presented may be waived by the per-
sonal representative or by the court.

Advisory Committee Comment

Section 143 is taken from section 302, Texas Probate
Code, and does not have an exact counterpart in our present
probate code. It provides protection to the personal repre-
sentative in making payment on a claim which does not comply
with statutory requirements, but represents a legal obligation
of the estate.
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{3) -State the names and addresses of the claimant and,

if any, his attorney.
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Section 144. (Written evidence of claim) When it appears

that there 1s written evidence of a claim which has been presented

to the personal representative, the claimant, upon demand by

the personal representative, [may demand that the evidence be

produced or] shall produce the evidence or account for its

nonproduction [accounted for].



Section 144. (Written evidence of claim) When it ap-

pears that there is written evidence of a claim presented to
the personal representative, the personal representative may
demand that the evidence be produced or its ncnproduction

accounted for.

Advisory Commitftee Comment

Section 144 is an edited version of the last sentence
of ORS 116.515. ,

Section 145. (Claims on debts due} If a ¢laim on a

debt due is presented and allowed, allowance shall be in the
amount of the debt remaining unpaid on the date of allowance.

Advisory Committee Comment

Section 145, together with following sections on secured
debts, debts not yet due and contingent and unliquidated
claims would replace ORS 117.120, 117.130 and 117.170. The
committee considered it preferable to fTreat in separate
sections the classes of claims covered by the present statutes.
Section 145 provides, as does ORS 117.170, thet the allowance
of a claim on a debt due shall be in the amount of its wvalue
at the date of allowance.

Section 146. (Claims on secured debts due) (1) A

claim on a debt due for which the creditor holds security may
be presented as a c¢laim on an unsecured debft due, or the
crediftor may elect to rely entirely on the security without
presentation of the claim.

(2) 1If the claim is presented, it shall describe the
security. If the security is an encumbrance that 1s recorded,
1t is sufficient to describe the encumbrance by reference to
the volume, page, date and place of recording.

(3) If the claim is presented and allowed, allowanhce
shall be in the amount of the debt remaining unpaild on the

date of allowance.
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(4) If the creditor surrenders the security, payment
shall be on the basis of the amount allowed.

(5} If the creditor does not surrender the security,
payment. shall be on the basis of:

(a) If the creditor exhausts the security before re-
ceiving payment, the amount allowed, less the amount realized
on exhausting the security; or

(b) If the creditor does not exhaust the security be-
fore receiving payment or does not have the right to exhaust
the security, the amount allowed, less the value of the
security determined by agreement or as the court may order.

(6) The creditor shall not exercise remedies reserved
under his security until atlleast 30 days after the date the
claim 1s presented and after notice to the personal repre-
sentative of his intention to exercise his remedy, but the
court, on cause shown,‘may shorten the period.

(7) The personal representative may convey the secured
property to the creditor in consideration of the release of
the security and satisfaction or partial satisfaction of the
claim,

Advisory Committee Comment

Section 146 follows the general wording of section 3-511,
Uniform Probate Code. It expresses the option of the creditor
to either file a claim as a nonsecured debt, with surrender of
his security, or rely on his security without presentation of
a claim. On the other hand, if the creditor files a claim but
retains his security, he is entitled to the value of the claim
less the amount already realized on the security or less the
agreed value of the security upon which the value of the
security has not been realized.

To provide the personal representative an opportunity to

deal with the secured creditor and protect the interests of
the estate before a foreclosure of the security is instituted,
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Section 147. (Claims on debts not due) & claim on a debt

not due, whether or not the creditor holds security therefor,
may be presented as a claim on a debt due. If the claim is
allowed, allowance shall be in an amount equal to the value of
the debt on the date of allowance. [Payment on the basis of the
amount allowed discharges the debt and the security, if any,
held by the creditor therefor; but] The creditor, after allow-
ance of the claim, may withdraw the claim without prejudice

to his other remedies. Payment on the basis of the amount

allowed discharges the debt and the security, if any, held by

the creditor therefor.

Section 148 (page 145)

(2) If the debt becomes absolute or liquidated before
distribution of the estate, the claim shall be paid in the same
manner as a c¢laim on an absolute or ligquidated debt [of the same

class].



subsection (6) requires that foreclosure of the security
cannot be commenced until a claim is filed, notice is given
to the personal representative and 30 days elapse after the
claim is filed, unless the court shortens the time.

Subsection (7) gives the personal representative the
right to convey the secured property to the creditor in satis-
faction of the claim and in consideration of the release of
the security.

Section 147. (Claims on debts not due) A claim on a

debt not due, whether or not the creditor holds security
therefor, may be presented as a claim on a debt due. If the
claim is allowed, allowance shall be in an amount equal to

the value of the debt on the date of allowance. Payment on
the basis of the amount allowed discharges the debt and the
security, 1f any, held by the creditor therefor; but the
creditor, after allowance of the claim, may withdraw the claim
without prejudice to his other remedies.

Advisory Committee Comment

The effect of section 147 is the same as ORS 117.170,
which provides: "A debt not due upon being presented. shall,
if absolute, be satisfied by the payment of such sum as the
court or judge thereof may prescribe by order to be equal to
its present value." Since the provision would in effect
require a discount of the unmatured claim as of the present
value, the creditor 1s for his protection given the right to
withdraw the claim after allowance and without prejudice to
his other remedies on the claim.

Section 148. (Claims on contingent and unliquidated

debts) (1) A claim on a contingent or unliquidated debt
shall be presented as any other‘claim.

(2) If the debt becomes absolute or liquidated before
distribution of the estate, the claim shall be paia in the
same manner as a c¢laim on an absolute or liquidated debt of

the same class.
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(3) If the debt doesg not become absolute or ligquidated
before distribution of the estate, the court shall prbvide for
payment of the claim by any of the folloﬁing methods:

(a) The creditor and persdnal representative may deter-
- mine, by agreement, arbitration or compromise, the value of
the debt, and upon approval thereof by the court, the claim
may be allowed and pald in the same manner as a claim on an
abéolute or liquidated debt.

(b) The court may order the personal representative to
make distribution of the estate, but to retain sufficient
funds to pay the claim if and when the debt becomes absolute
or liquidated. The estate may not be kept open for this pur-
pose more than two years afterrdistribution of thelremainder
of the estate. If the debt does not become absolute or
liquidated withih that time, the funds retainéd, after pay-
ment therefrom of any expenses accruing during that time,
shall be distributed te the distributees.

(e) The court may order therpersonal representative
to make distribution of the estate as though the claim did
not exist. If after distribution the debt becomes absolute
or liquidated, the distributees are liable to the creditor to
the extent of the estate received by them. Payment of the
debt may be arranged by creating a trust, giving a mortgage,
securing a bond from a distributee or by such other method
as the court may order.

Advisory Committee Comment

Section 148 follows the same format as the preceding
sections. The wording is taken from section 424, Iowa Pro-
bate Code. It meets the problem of the contingent or un-
liguidated claim by giving the personal representative and
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Section 150. (Claims of personal representative) A claim

of a persbnal repfesentative shall be filed with the clerk of
the court within the time required by law for presentment of
claims [and shall be presented to the court for allowance or
disallowance]. Upon application by the personal representative
or by any person interested in the estate the claim may be

[reconsidered] considered by the court on the hearing of the

final account of the personal representative.



the creditor the option of reaching an understanding on the
value of the debt and, upon approval by the court, having the
claim paid in the same manner as an absolute or liquidated
debt. On the other hand, the court may order the personagl

- representative to withhold sufficient funds to pay the claim
if and when the debt becomes absolute or liquidated. However,
there is a limitation of two years on the time the estate

may be held open for this purpose. If distribution is made
subject to the contingent or unliquidated claim, liability

- therefor is transferred to the distributees and broad dis-
cretion is given the court to secure the payment of the debt
when and if it may become payable. '

Section 149. (Compromise of claims) The personal

representative may compromise a claim against the estate of
a decedent.

Advisory Committee Comment

For provisions similar to section 149, see section
473.427, Missouri Probate Code, and section 859.31,
Wisconsin Probate Code. No comparable provision is found in
our present statutes, but the good sense of this provision
to estate administration seems clear. In view of the broad
discretion and the responsibility and accountability given
the personal representative in the proposed code, court
approval 1s not required when a claim against the estate is
compromised. It should be borne in mind, however, that the
personal representative is authorized to seek the guidance
and direction of the court whenever he so desires.

Section 150. (Claims of personal representative) A

clalm of a personal representative shall be filed with the
clerk of the court within the time required by law for
presentment of claims and shall be presented to the court
for allowance or disallowance. Upon application by the
personal representative or b& any person interested in the
estate the-claim may be reconsidered by the court on the
hearing of the final account of the personal representative.

Advisory Committee Comment

Section 150 would replace ORS 116.580 and 116.585. The
section requires presentation to the court for allowance or
rejection as now provided. Upon application of the personal
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representatlive or other interested person reconsideration may
be had at fthe hearing on the final account.

Section 151. (Payment of claims) ern the expiretion
of four months after the date of the first publication of
notice to creditors, the personal representative shall, after
making provision for support of spouse and children, for
expenses of administration; for claims already presented which
have not been allowed or allowance of which has been appealed
and for claims which may yet be presented, proceed to pay the
claims presented within four months after the date of the
first publication of notice to creditors and allowed against
the estate, in the order of priority prescribed by section
152 of this Act. Affer payment of those claims, clalms pre-
sented after the four-month period shall be paid in the same
order.

Advisory Committee Comment

Section 151 embodies the provisions. of ORS 117.030 and
117.110. The wording is adapted from that of section 3-508,
Uniform Probate Code. The present six months' period for
priority of claims payment has been changed to four months,
as commented upon previously. Priority claims may be pald
as soon as the four months' period has explired, and the
personal representative does not have to wait for court order
or account to be filed.

Section 152. (Order of payment of expenses and claims)

(1) If the applicable assets of the estate are insufficient
to pay all claims in full, the personal representative shall
make payment in the following order:
- (a) Support of spouse and children.
(b) Expenses of administration.

(c) Expenses of a plain and decent funeral and disposi-

tion of the remains of decedent.
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Section 151 (page 148)

Section 151. (Payment of claims) Upon the expiration

of four months after the date of the first publication of notice

to [creditors] interested persons, the personal representative

shall, after making provision for support of spouse and children

ordered by the court, for expenses of administration [,] and

for claims already presented which have not been allowed or

allowance of which has been appealed [and for claims which may
yet be presented],'proceed to pay the claims presented within
four months after the date of the first publication of notice

to [creditors] interested persons and allowed against the estate,

in the order of priority prescribed by section 152 of this Act.
After payment of those claims, claims presented after the four-

month period shall be paid in the same order.

Section 152 (page 148)

Section 152. (Order of payment of expenses and claims)
(1) If the applicable assets of the estate are insufficient

to pay all expenses and claims in full, the personal repre-

sentative shall make payment in the following order:



(d) Debts and taxes with preference under federal law.

(e) Reasonable and necessary medical and hospital
éxpenses of the last illness of the decedent, including com-
pensation of persons attending him. |

tf) Taxes with preference under the laws of this state
that are due and payable while possession is retalned by the
personal representative.

(g) Debts owed employes of the decedent for labor per-
formed within 90-aays immediately preceding the date of death
of.the decedent.

(h) The .claim of the State Public Welfare Commission for
fhe net amount of public assistance, as defined in ORS 411.010,
paid to or for the decedent, and the claim of the Oregon State
Board of Control for care.and maintenance of any decedent who
was at a state institution to the extent provided in ORS
179.610 to 179.770.

(i) All other‘claims agaihst the estate.

(2) If the applicable assets of the estate are insuf-
ficient to pay all expenses or claims of any one class speci-
fied in subsection (1) of this sectibn in full, each expehse
or claim of that class shall be paid only in proportion fo
the amount thereof.

Advisory Committee Comment

Although section 152 preserves the priorities as set out
in ORS 117.030 and 117.110, except as noted, the wording of
the section follows that of section 3-506, Uniform Probate
Code. The priority of expenses of last sickness has been
changed from that set forth in ORS 117.110(1) to conform to
the priority of federal taxes under federal law. Secured
debts are covered by section 146 of the proposed code, and are
not given priority as now provided by ORS 117.110. The
provision for "expenses of last sickness" has been reworded
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to include not only medlcal and hospltal expenses, but
expenses for compensation of persons attending the deceased.
Subsection (2) is a paraphrase of ORS 117.140.

Section 153. (Allowance and disallowance of claims) (1)

A claim presented to the personal representative shall be con-
sidered allowed as presented unless within 60 days after the
date of presentment of the claim the personal representative
mails or delivers a notice of disallowance of the c¢laim in
whole or in part to the claimant or hils attorney. The per-:
sonal representative shall file in the estate proceeding the
claim as presented and a copy of the notiée of disallowance.

(2) A notice of disallowance of a claim shall inform
the claimant that the claim has been disallowed in whole or
in part and, to the extent disallowed, will be barred unless
the claimant proceeds as provided in section 154 of this Act.

(3) Not less than 30 days before the date of the filing
of the final account the personal representative may rescind
his previcus allowance of an unpaid claim, if the claim was
allowed because of error, misinformation or excusable neglect.
Notice of rescission of prior allowance of the claim shaill be
given by mailing or delivering a notice to the c¢laimant or
his attorney stating that the prior allbwance 1s rescinded
and the reasons therefor,.

Advisory Committee Comment

Subsection (1) of section 153 embodies a different
approach than that now provided by ORS 116.520, in that under
the proposed code 1t is unnecessary to indorse the allowance
on the claim. Under the subsection, unless the personal
representative within 60 days after the claim is presented
sends a notice of disallowance to the claimant, the claim is
automatically allowed. The committee considered that the
present practice of requiring an indersement of allowance upon
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Section 153 (page 150)

(3) [Not less than 30 days before the date of the filing
of the final account] The personal representative may rescind
his previous allowance of an unpaid claim, if the clalm was
allowed because of error, misinformation or excusable neglect.

Not less than 30 days before the date of the filing of the

final account the personal representative shall give notice of

rescission of [prior] his previous allowance of [the] a claim

[shall be given by mailing or delivering a notice] to the claimant
or his attorney [stating that the prior allowance is rescinded

and the reasons therefor] in the same manner and containing the

gsame informaticon as a notice of disallowance.
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Section 154 (page 151)

Section 154. (Procedure by claimant on disallowance of
claim) (1) If the personél representative disallows a eclaim
in whole or in part, the claimant, within [60] 30 days after
the date of mailing or delivery of the notice of disallowance,

may either:



each claim imposes an unnecessary burden on the personal
representative. It was recognized that ordinarily the
claims filed are examined and allowed and therefore affirm-
ative action should be required only in the case of claims
which had to be disallowed. The present provisions for
automatic rejection unless action is taken seemed to the
committee to be opposed to usual practice, in that a
legitimate claimant should be entitled to assume he would
receive payment of his debt in the same manner as if the
decedent were alive, unless notified to the contrary.

Subsection (3) provides protection to the personal repre-
sentative by allowing him to rescind a previcus allowance of
a c¢laim by reason of error, misinformation or excusable neg-
lect, with notice to the claimant or his attorney.

Section 154. (Procedure by claimant on disallowance of

claim) (1) If the personal representative disallows a claim
in whole or in part, the claimant, within 60 days after the
date bf mailing or delivery of the notice of disallowance,
may either:-

(a) File in the estate proceeding a request for summary
determination of the claim by the probate court, with proof
of service of a copy of the requést upon the personal repre-
sentative or his attorney; or |

- {b) .Commence a separate action or suit against the per-
sonal representative on the claim in any court of competent
Jurisdiction. The action or suit shall proceed and be tried
as any other action or suit.

(2) 1If the clalmant fails to request a summary deter-
mination_or fails to commence a separate action or suit as
provided in subsectlon (1) of this section, the claim, to the
éQﬁent disallowed by the personal representative, is barred.

Advisory Committee Comment

Section 154, together with the following sections
covering the procedure_on disallowance of a claim, would
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replace ORS 116.525 to 116.550. Under the proposed code the
claimant is given the option of eilther asking for a summary
hearing or having the matter tried as a separate action or
suit. However, the proposed code, in giving the same
election as provided by present Oregon statutes, departs
from present practice in that, 1f a summary hearing is re-
quested, no appeal may be taken from the order on the sum-
mary hearing. The claimant is given 60 days to request
summary determination or commence a separate action or suit.

Section 155. (Separate action or suit required by

- personal representative) If the claimant files a request for

summary determination of the claim as provided in section 154
of this Act, the personal representative, within 30 days after
the date of service of a copy of the request upon the per-
sonal representative or his attorney, may notify the claimant
in writing that if he desires to prove the claim he must com-
mence a separate action or suit against the personal repre-
sentative on the claim within 60 days after the date of
receipt of such notice. If the claimant falls to commence a
separate action or suit within 60 days after the date of
receipt of the notice, the claim, to the extent disallowed

by the personal representative, is barred.

Advisory Committee Comment

Section 155 gives the perscnal representative the right
to ask that a separate action or suit be brought by the
claimant, as is now provided by ORS 116.525. Unless after
such a demand a claimant files the action or sult, the claim
is considered barred. This i1s similar to the provision in
ORS 116.545.

Section 156. {(Summary determination procedure) In a

proceeding for summary determination by the probate court of
g c¢laim disallowed in whole or in part by the personal repre-

sentative:
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(1) The personal represéntative shall move or plead to
the claim as though the claim were a complaint filed in an
action or suit.

(2) The court shall hear the matter without a Jjury,
after notice to the claimant and personal representative.
Upon the hearing the court shall determine the claim in a
summary manner and shall make an order allowing or disallow-
ing the claim in whole or in part.

(3) No appeal may be taken from the order of the court
made upon the summary determination.

Advisory Committee Comment

Section 156 1s similar in content to ORS 116.530, except
that guidelines are provided for the procedure involved.
However, as mentioned, no appeal may be taken from the sum-
mary determination by the probate court. This provision was
put in so that the present duplicate procedure on contesting
rejected claims would be eliminated under the proposed code.
The requirement of ORS 116.555 as to testimony other than
that of the claimant has been eliminated. It was considered
preferable not to bind the court in this matter.

Section 157. (Interested persons heard in summary

determination or separate action or suit) Any person inter-

ested in the estate may be heard in a proceeding for summary
determinatibn-by the probate court of a claim, and may inter-
vene in a separate acfion or suit against the personal repre-
séntative on the claim.

Advisory Committee Comment

It is considered important that specifiec rights be
given to interested persons to appear either in the summary
hearing on disallowance of a claim or in the separate action
or sult brought for its determination. Reference is made to
the definition of interested person, which includes heirs,
devisees, creditors and others having a property right in or
claim against the estate and fiduciaries representing
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interested persons. The general wording of section 157 is
taken from section 312, Texas Probate Code. It carries out
the same provision for appearance by interested parties as
ORS 116.580 and 116.585.

Section 158. (Creditor may obtain order for gayment)‘ A
creditor whose claim has been éllowed or established by sum-
mary determination or separate action or suit, and has not
received payment within six months after the date of the first
publication of notice to creditors may apply to the court
and secure an order directing the personal representative to
pay the claim to the extent that funds of the estate are
available for such payment.

Advisory Committee Comment

The wording of section 158 is taken from section 3-508,
Uniform Probate Code. This useful section should enable
allowed or contested claims to be pald after determination
without undue delay, and will be of benefit in expediting the
closing of estates.

Section 159. (Waiver of statute of limitations) A claim

barred by the statute of limitations may not be allowed by
the personal-représentative or by any court except upon the
written direction or consent of those distributees and
creditors who would be adversely affected by allowance of the
eclaim.

Advisory Committee Comment

Seetion 159 is a departure from ORS 116.555, which pro-
vides for an absclute bar whether the statute is pleaded or
not. See section 411, Iowa Probate Code, which allows the
personal representative discretion whether or not to plead
the statute of limitations on a claim he believes to be just.
The committee decided that a betfer approach was to give the
right to waive the statute to those distributees and creditors
who would be adversely affected if the statute were waived.
Situations can be visualized in solvent estates where the
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Section 158 (page‘154)

Section 158. (Creditor may obtain order for payment)

A creditor whose claim has been allowed or established by
summary determination or separate action or suit, and who has
not received payment within six months after the date of the

first publication of notice to [ereditors] interested persons,

may apply to the court [and secure] for an order directing the
personal representative to pay the claim to the extent That

funds of the estate are available for such payment.

Section 159 (page 154)

Section 159. (Waiver of statute of limitations) A claim

barred by the statute of limitations may not be allowed by the
personal representative or by any court except upon the written
direction or consent of those [distributees and creditors]

interested persons who would be adversely affected by allowance

of the claim.



beneficiaries would desire that an otherwise just claim
be palid and the statute not be invoked.

Section 160. (Extension of statute of limitations) If

a claim is not barred by the statute of limitations on the
date of death of the decedent, the claim is not barred by
the statute of limitations thereafter until at least one
year after the date of death.

Advisory Committee Comment

The committee felt the one year extension would be suf-
ficient to allow a creditor to file his claim or to institute
administration proceedings. The wording of sectlon 160, is
that of section 412, Iowa Probate Code, except that the
period has been changed from six months to one year. The one-
year periocd conforms to ORS 12.190 and 12.220.

Part 2. Discharge of Encumbrances

The following sections of the proposed code on discharge
of encumbrances would replace ORS 116.140 to 116.165. The
general rule of those sections is that the devisee shall take
specifically devised property subject to an encumbrance exist-
ing on that property at the date of the testator's death.

The personal representative is not required to satisfy the
encumbrance, whether or not the testator was personally liable
thereon, and whether the encumbrance was placed on the prop-
erty before or after the execution of the will, subject,
however, to the exceptions specified. This differs from the
approach of section 2-607, Uniform Probate Code, which would
entitle the devisee to exoneration if the encumbrance was
created after execution of the will.

-The committee concluded that, in the absence of specific
directions in the will for discharge of the encumbrances on
the devised property, it was impossible to spell out in the
proposed code what might have been the testator's intention,
whether the encumbrance was in existence when he made the
will or whether he subsequently encumbered the property him-
self. The same uncertainty would apply to the present dis-
tinction in the case law in Oregon between obligations upon
which the testator was or was not personally liable. See
Oregon Probate Law and Practice § 636, and cases there cited.

The exceptions to the general rule above outlined are:
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(1) Where exoneratlion is provided for by the terms of the
will; (2) where the encumbrance is other than a security
instrument or material or labor lien; (3) where the encum-
brance is pald from rents and profits from the devised prop-
erty; and (4) where the encumbrance is discharged at the
request of a beneficiary out of property passing to him. In
addition to the Uniform Probate Code section referred to
above, see section 278, Iowa Probate Code; section 11.12.040,
Washington Probate Code; section 863.13, Wisconsin Probate
Code; and section 189, Model Probate Code.

Section 161. (Discharge of encumbrances) (1) As used

in this section:

(a) "Voluntary encumbrance" means any mortgage, trust
deed, security agreement or pledge, or any lien arising from
labor or services perfdrmed or materials supplied or furnish-
ed, or any combinétion thereof, upon or in respect of real or
personal property.A |
| {b) "Involuntary encumbrance"'means any encumbrance
upon real or personal propérty other than a voluﬁtary
encumbrance.

(2) If property upon which an encumbrance exists on
the date of the death of the testator is specifically devised,
the devisee shall take it subject to the encumbrance, and the
personal representétivé shall not be required to make any
payment on account of the obligation seéured by the encum-
brance, whether or not the testator was personally liable on
the obligation secured by the éncumbrance, except as provided
otherwise in the will, or in subsection (3) or (ﬁ) of this
section.

(3) _Unless the will provides otherwise, the devisee of

specifically devised property may regquire than an encumbrance
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thereon be fully or partially discharged out of other assets
of the estate not specifically devised, if

(a) "The encumbrance 1s an involuntary encumbrance; or

(b) The encumbrance is a voluntary encumbrance and

(A) The will specifically directs full or.partial dis-
charge of the encumbrance_out of other assets; or

(B) The personal representative receives rents or
profits, or both, from the property and the devisee requests
that he apply all or part of the rents or profits, or both,
in full or partial discharge of the obligation secured by the
encuﬁbrance, in which event the personal répresentative shall
apply the rents or profits, or both, upon principal or inter-
est, or both, owing upon the obligation, as requesfed; or

(C) Any beneficiary under the will requests, in a
writing signed by the beneficiary and delivered to the per-
sonal representative, that the obligation secured by the
encumbrance be fully or partially discharged out of property,
or the proceeds of the sale thereof, which otherwise would
pass to the beneficiary. -

(4) If a claim based upon an obligation sécured by a
voluntary encumbrance upon specifically devised prdperty is
presented and paid, or if specifically devised real prOperty.
which is subject to a voluntary encumbrance is redeemed, and
the devisee is not entifled to exoneration pursuant to sub-
section (3) of this séction, the personal representative
shall have a lien upon such property in the amount paid, and
the lien shall be administered upon as an asset of the-

estate.
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(5) 1If property is specifically devised by a will
executed before the effective date of this section, and if
an encumbrance upon that property exists on the date of the
death of the testator, the rights of the devisee of that prop-
erty in respect of exoneration thereof out of other assets of
the estate shall be determiﬁed in accordance with the law in
effect on the date the will was executed.

Advisory Committee Comment

The purport of section 161 is covered by the introductory
comment to this part of the proposed code. The section con-
forms to ORS 114.150, which states:

"Encumbrance as a revocation of previous will.
A charge or encumbrance upon any real or personal
estate, for the purpose of securing the payment of
money or the performance of any covenant or agree-
ment, is not deemed a revocation of any will
previously executed relating to the same estate.
The devises and legacies therein contained shall
pass and take effect subject to such charge or
encumbrance." '

Section 53 of the proposed code provides that the usual
clause in a will for payment of debts does not constitute a
direction to pay an encumbrance on specifically devised
property.

Section 161 provides that the devisee is entitled to
exoneration on "involuntary encumbrances," such as taxes,
improvement liens, and judgments against the testator. In
none of the comparable sections of other probate codes cited
is the specific devisee required to take property subject to
this type of encumbrance, any more than in the present Oregon
statutes. See ORS 116.165.

Section 162. (Power to redeem estate property) Unless

otherwise provided by the will, the personal representative
may redeem property of the estate sold on foreclosure of
mortgage or upon execution 1f it appears that the redemption
would be for the benefit of the esfate and would not be

prejudicial to creditors.
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Advisory Committee Comment

Section 162 would cover the general content of ORS
116.140 and 116.165. As is brought out in the discussion in
Oregon Probate Law and Practice § 636, these two statutes
seem patently inconsistent. The general wording of section
162 is' that used in ORS 116.140: ", . . if it appears that
such redemption would be for the interest of the estate, and
not prejudicial to creditors."

Section 163. (Eneumbered assets) When any assets of
the estate are encumbefed by an involunﬁary or voluntary
encumbrance, the personal representative may pay the encum-
brance or any part thereof, renew or extend any obligation
secured by the encumbrance or convey or transfer the assets
to the creditor in satisfaction of his lien, in whole or in
part, whether or not the holder of the encumbrance has filed
a claim, if it appears to be for the best interest of the
estate. Payment of an encumbrance shall not increase the
share of the distributee entitled to the encumbered assets
unless the distributee 1s entitled to exoperation under sub-
section (3) of section 161 of this Act.

Advisory Committee Comment

The wording of section 163 is taken from section 3-516,
Uniform Probate Code. There are, of course, cases where the
estate has a substantial equity in an encumbered asset and
it is essential for the preservation of the asset that the
encumbrance be paid. In many cases 1t is also for the benefit
of the estate to avoid entry of a deficiency judgment on
foreclosure by conveying the estate property in satisfaction
of the indebtedness. It is made clear that such payment of
the estate indebtedness would not increase the interest of
the devisee unless he is entitled to exoneration. By sub-
section (4) of section 161 of the proposed code, the personal
representative is given a lien on the devised property for
the amount of the encumbrance paid by the estate 1f the
distributee 1s not entitled to exoneration. -
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Part 3. Actlions and Suits

Section 164, ORS 121.020 is amended to read:

121.020. (What causes of action survive; parties) All

causes of action or suit, by one person against another,
[whether arising on contract or otherwise,] survive to the
persconal representative[s] of the former and against the per-
sonal representative[s] of the latter. [The executors or
administrators may maintain an action thereon against the
party against whom ﬁhe cause of action accrued, or affer his
death against his personal representatives.]

Advisory Committee Comment

The only substantive change by this amendment to ORS
121.020 is to make the section applicable to both actions
and suits. The other changes are editorial.

Since sections 164 and 166 of the proposed code will be
all that will remain of the present ORS chapter 121, the
following explanation of why the remainder of ORS chapter 121
can be properly eliminated is offered. Except for ORS 121.010,
121.020, 121.080 and 121.090, this chapter has remained in
the statutes without amendment since 1862. ORS 121.040 and
116.565 cover the same subject matter. The personal liability
of the personal representative is covered by section 138 of
the proposed code. Enforcement of payment of approved
claims by the personal representative is covered by section
158 of the proposed code, which gilves the creditor the right
to secure a court order directing the payment of the claim
to the extent that funds of the estate are available for such
payment. )

The committee fell that, in view of the broad power given
by the proposed code to enforce the duties and obligations of
the personal representatives, the matters listed in ORS
121.050 could be placed in evidence without the benefit of that
section.

, The committee agreed that it would be advisable to elimin-
ate the doctrine of "executor of his own wrong," mentioned in
ORS 121.060. The proposed code has adopted the approach of

the Uniform Probate Code on personal liability of the personal
representative. ORS 121.070 was eliminated as having no
practical use or effect. The question of rights and
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liabilities of successor personal representatives 1s treated
in sections 95 and 96 of the proposed code. ORS 121.080,
121.090 and 121.100 are covered in tThe sections of the pro-
posed code on claims.

~ ORS 121.210 and 121.220 have been covered by including
suits in ORS 121.020.

The balance of ORS chapter 121 covers the liability of
distributees to contribution for the debts of the testator.
The general question of abatement is covered in section 179
of the proposed code. See also section 171 of the proposed
code. Beyond this, however, the committee considered that
the liability of the estate and of its distributees should
be limited to the estate assets. The statute of nonclaim in
the proposed code is section 141,

ORS 121.230 to 121.370 are discussed in Oregon FProbate
Law and Practice §§ 557 and 675. The following is quoted
from First National Bank of Portland v. Connolly, 172 Or. 434,
138 P.24d 613, 143 P.2d 283 (1943):

"Although these provisions were enacted in
1862, the year of the adoption of the probate
code with its statute of nonclaim, this court
apparently has never had occasion to determine
the circumstances which justify resort to the
remedy which they grant, though obviously they
were intended to supplement the provisions of
the probate code for the collection-of claims
against the estates of decedents.”

The Connolly case makes 1t abundantly clear that the
power of equity to grant relief against the distributees of
an estate is not dependent upon the present statute sections
above referred to. The court states, on page #485:

"Generally, it is held that a creditor,
whose claim is duly proved but never satisfied,
or whose claim has come into existence too late
to be proved, or after the administration has
been closed, may avail himself of the remedy in
equity direectly against the heir."

See also two 1960 cases, Harris v. Harris, 225 Or. 175, 357
P.2d 419, and In re Horger Estate, 225 Or. 492, 358 P.2d 484.

Since equitable remedies are avallable to creditors and
are not dependent upon statutory provisions or sanction, the
committee felt it desirable to eliminate the remainder of ORS
chapter 121, which as stated was enacted in 1862, has never
been substantially amended and has been of doubtful utility
during the succeeding 106 years.
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Section 165. (Continuation of action or suit without

claim presentation) An action or suit against a decedent

commenced before and pending on the date of his death may be
continued as provided in paragraph (b) of subsection (2) of
ORS 13.080 without presentation of a clalm against the estate
of the decedent.

Advisory Cdmmittee Comment

The committee was advised that upon enactment of the
proposed code the amendment of ORS 13.080 by section 262
of this draft remain in chapter 13 of Oregon Revised Statutes,
where it now appears. The committee felt it would be advis-
able to iInclude in the probate code a reference to ORS 13.080.
To avoid misunderstanding, section 165 provides that an action
pending on the date of death of a decedent may be continued
without presentation of a claim agalnst the estate.

Section 166. ORS 121.090 is amended %o read:

121.090. (Action against representative not to be com-

menced until claim presented and disallowed; liabllity on

claim presented after four months from notice to creditors)

[An] No action, including an action for death by wrongful act,

against [an executor or administrator] a personal representa-

tive shall [not] be commenced until the claim of the plaintiff

has been [duly] presented to the [executor or administrator]

personal representative, and by him'[rejected] disallowed.
If the claim is presented after the expiration of [the period

of six] four months [from and] after the date of the [pub-

lished notice of his appointment] first publication of notice

to creditors, the [executor or administrator] personal repre-

sentative, in an action therefor, is liable only to the
extent of the assets in his hands at the time the summons

is served upon him and allocable to the payment of such claim
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Section 166 (page 162)

Section 166. ORS 121.090 is amended to read:

121.090. (Action against representaftive not to be commenced

until claim presented and disallowed; liability on claim pre-

sented after four months from notice to [[creditors]] interested

persons) [An] ﬂg-action [[, including an action for death by

wrongful act,]] against [an executor or administrator] a personal

representative shall [not] be commenced until the claim of the

plaintiff has been [duly] presented to the [executor or admin-

istrator] personal representative, and by him [rejected] dis-

allowed. If the claim is presented after the expiration of
[the period of six] four months [from and] after the date of the

[published notice of his appointment] first publication of

notice to [[creditors]] interested persons, the [executor or

administrator] personal representative, in an action therefor,

is liable only to the extent of the assets in his hands at the
time the summons is served upon him and allocable to the pay-
ment of such claim under and pursuant to the provisions of

[ORS 116.510] sections 151 and 152 of this 1969 Act.




under and pursuant to the provisions of [ORS 116.510] sections

151 and 152 of this 1969 Act.

Advisory Committee Comment

Section 166 amends ORS 121.090 to change the priority
of the claim filed from six months to four months from the
first notice to creditors, to comply with the sectlons of the
proposed code on claims. To clear up present uncertainty on
the application of ORS 121.090, it 1s also specifically
amended to encompass actions for death by wrongful act.
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ARTICLE VI. ACCOUNTING, DISTRIBUTION AND CLOSING
Part 1. Allocation of Income

Section 167. (Allocation of income) Unless the will of

the decedent otherwlse provides, income from the assets of
the estate of a testate decedent réceived after the death of
the decedent and before final distribution, including income
realized from property which is sold or otherwise expended
for the prupose of discharging liabilities, claims, debts,
expenses of administration and inheritance and estate taxes,
shall be determined in accordance with the rules applicable
to a trustee under ORS 129.010 to 129.140 and distributed

as follows:

(1) Tb specific devisees, the income received from the
. property devised to them respectively, less the taxes, ordi-
nary repairs and other expenses incurred in the management
and operation. . of the proberty, any interest.paid during the
period of administration on account of such property and an
apbropriate portion of taxes imposed on income, excluding |
taxes on capltal gains, which are paid from the estate during
the period of administration.

(2) To all other devisees, except devisees of pecuniary
devises which aré\not in trust and do not qualify for the
marital deduction provided for in section 2056 of title 26,
United States Code, the remaining income in proportion to
their respective interests in the assets of the estate which
have not been distributed to them or expended for the payment

of inheritance or estate taxes charged against their
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particular share of theiestate, computed at the time of each
such distribution on the basis of inventory values. As used
in this subsection, "remaining income" means the total income
from all property which 1s not specifically devised, less the
taxes, ordinary repairs and other expenses incurred in the
management and operation of all such property from which the
estate is entitled to income, any interest paid during the
periocd of administratlion on account of-such property, and
the taxes imposed on'income,excludingrtaxes on capital gains,
which are paid from the estate during fhe periocd of adminis-
tration and which are not charged against the property speci-
fically devised.

(3) Income received by a trustee under this section
shall bhe tfeated as income of the trust.

Advisory Committee Comment

) The Oregon Supreme Court has stated that the Uniform

Principal and Income Act (ORS 129.010 to 129.140) does not
apply to estates. 1In re Feehely's Estate, 179 Or. 250, 170
P.2d 757 (1946). The first question before the committee,
therefore, was whether to amend the Oregon statutes to in-
clude revisions of the Uniform Act made since enactment of
the Oregon statutes and incorporate them by reference in the
proposed code, or to include the substance of those revisions
and basic matters in the proposed code. In preparing the
proposed code the committee has consistently avoided in- .
corporating by reference matters it felt belonged in the code.
The 1nconvenience and technical interpretation problems in-
volved in the usual incorporation by reference has ruled out
this approach in other cases, and the committee considered
that the same considerations should apply here.

Section 167 limits its application to income received
after the decedent's death and before final distribution.
It also limits its application to testate estates. It was
felt that there were no pressing problems in intestate
situations, since the residue is divided and the income al-
located in the same way. The section would have no appli-
cation if the will provided for income allocatlon different
from that set out in the section.
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Preliminary Draft
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. December 6, 1968

Section 167 (page 166)

(2){cont'd.) particular share of the estate, computed

at the timé.of each such'distribution on the basis of inventory
values. As used in this subsection, "remaining income" means
the total income from all property which is not specifically
devised, less the taxes, ordinary repairs and other expenses
incurred in the management and operation of all such property
from which the estate is entitled to income, any interest paid
during the period of administration on account of such prbperty,

any interest paid on general pecuniary devises, and the taxes

imposed on income, excluding taxes on capital gains, which are
paid from the estate during the period of administration and

which are not bharged against the property specifically devised.



- Section 167 refers to the Uniform Act as codified in
Oregon statutes (ORS 129.010 to 129.140), for the definitions
of income and principal. However, income received from
assets sold or expended during probate for payment of admin-
istration expenses, claims &and taxes is treated as income,
even though the expended assets would not become part of the
residue. This is contrary to In re Feehely's Estate, supra.

Subsection (1) provides that the net income received
from specifically devised property is distributed to the
specific devisee.

Subsection (2) covers general devises. It includes the
.periodic adjustment rule as proposed by the later revislon
of the Uniform Principal and Income Act. It also, however,
provides that spouses receiving pecunlary bequests which qual-
ify under the marital deduction provisions of the Internal
Revenue Code share in the income in the same way as a resid-
uary devisee. It was'the intent of the committee that sec-
tion 167 be so drafted that periodic adjustments would not
be required on payment of ordinary claims or administration
expenses, but only where payment of estate and inheritance
taxes or substantial claims should require an equitable ap-
portionment. 1In the interest of simplicity the apportionment,
when required, would be on the basis of inventory values.

The section has been dlscussed with trust officers of
banklng institutlons and with others who deal with problems
of allocations of income 1in estates, and the committee.be-
lieves the section represents the consensus of experts in
this field.

In its work on the section and the subject of allocation
of income, the committee was assisted materially by Mr. Charles
J. McMurchie. The following remarks made by Mr. McMurchie at
a meeting of the committee on October 14, 1966, excerpted
from the minutes of that meeting, are of interest 1in consider-
ing the problem of allocation of income and the solution pro-
posed by section 167:

"The Oregon Supreme Court has spoken very
little on this subject., . . . the court has held
that the Uniform Principal and Income Act does
not apply to estates, and as a result we have
the situation now that pretty much whatever is
brought before the court as a suggested method
of allocating income earned during administration
is adopted and approved by the court in the
final account if the matter is even ralsed in
the final account. '

"Everything I say is 'the general rule' or

tthe Restatement of Trusts' rule and is not
necessarily the rule in Oregon.
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"The recipient of a specific devise or
beguest or a bequest of an annuity is entitled
to the income earned by the property bequeathed
during the period of administration. This as-
sumes, of course, that you have a residue out
of which you can pay expenses of administration
and taxes. '

"The next category is a general legacy.
A general legacy is usually pecuniary in nature.
You may have a general legacy which is in the
nature of a specific legacy such as a gift of
a number of shares of stock which you don't
own at the time of your death. However, even
then the legacy would be in the nature of a.
pecuniary legacy during the period of adminis-
tration. For one reason or another, the rule
has grown up over the years that an outright
pecuniary bequest is not entitled to share. in
the income earned during administration except
in the event that the legacy is not satisfied
within the 'common law period of administration,'
whatever that is in Oregon. There 1s some feel-
ing that if you have not satisfled a pecuniary
legacy within one year after the date of death,
the legatee is entitled to interest at the going
rate on the bequest from that date until such: :
time as it is paid. Thils is consistent with the
common law except we don't know what the common
law period of administration is in Oregon.

(Note: Section 184 of the proposed code provides for
paying three percent interest on general pecuniary devises
after one year from the appointment of the personal repre-
sentative, unless the will provides otherwise.)

"Contrary to the situation where an outright
pecuniary legacy 1is entitled to no income, courts
have generally held that a pecuniary legacy in
trust is entitled to participate in the i1ncome
earned during the period of administration. The
amount of the income is another problem, but the
general rule is that it 1s entitled to its pro-
portionate share of the inceme. The question is
whether you must make periodic adjustments in
the ratio of the fixed value bequest to the
entire estate -- whether you must make periodic
adjustments so that the general legacy in trust
actually gets a proportionate share of the
income earned by the estate. This is a problem
that is not covered in Oregon -- that is, whether
or not this general rule and the distinetion
between an outright bequest and a bequest in
trust is the law in Oregon or should be the law
in Oregon.
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_ "Residue. The present rule and the Restate-
ment rule is that gifts of the entire residue or
a portion of the residue in trust and a portion
outright all are entitled to share pro rata in
the income.

"With respect to the so-called pre-residuary
legacies, I don't believe there is any signifi-
cant problem that needs to be resolved except 1n
the limitfed situations where people are using
pecuniary marital deduction bequests or a pre-
residuary marital bequest or pecuniary or net
estate type bequests where you don't give a frac-
tional share of the residual estate. This area
is not covered by the Uniform Principal and
Income Act revision and I think probably needs to
be covered because a pecunlary gift intended to
take advantage of the marital deduction is cer-
tainly to be distinguished from a pecuniary be-
guest of $10,000 or $25,000 to a person other
than the testator's spouse. I think that the pre-
residuary marital deduction, whether it be
pecuniary or not, should receive a pro rata share
of the income.

"o go back to the problem of the alloca-
tion of income to the pre-residuary legatees.
Where a general legacy of $250,000 is given to
A and the residue to B with a provision that all
of the taxes and expenses be paid out of the
residue, the problem is whether you start out
by taking the inventory values of the gross estate
and $250,000 over that inventory value times the
income to determine what the recipient gets
throughout the period of administration, or
whether you try to determine what will be the net
residue available for actual distribution and
make an allocation of income on the basis of
$250,000 over that net. These two methods are
called the gross share or the net share methods.

"The so-called gross share rule, where you
allocate on the basis of inventory values, with-
out adjustment, is the easiest method. If is not
the most equitable because of the fact that the
recipient of the general legacy 1s not actually
getting his share 'of the total income after the
taxes and expenses are pald. Of course, the net
share rule has the disadvantage of being more
difficult and also has inequities.

"The answer to the problem, which is sug-
gested by the revision to the Uniform Principal
and Income Act, is to require periodic adjust-
ments in the ratio of the value of general
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legacy to the enfire estate at each time when you
make at least a major expenditure. These adjust-
ments would be made when you paid such things as
inheritance taxes, attorneys' fees, executor's
commission, federal estate tax.

"The same problem arises much more often and
with much more case authority when you are con-
cerned with the allocation of income among resid-
uary legatees and there is a provision in the will
for payment of these expenses or taxes out of a
particular share of the residue only. What do you
do in these instances? Do you apply the gross
share, the net share or the periodic adjustment
- rule? The same problem occurs in the area of
charitable bequests where you have a charitable
bequest which is out of the residue, but is not
going to bear a portion of the taxes.

"In each of these areas, the solution proposed
by the revised Principal and Income Act is the
periodic adjustment rule. This is far and away the
most equitable rule and certainly when you get in-
to estates where there are significant amounts of
income, it can make a substantial difference
whether a residuary legatee's share of the estate
is going to be reduced at the end of 15 months by
a substantial amount to pay federal estate taxes.
At that time the executor should make an adjust-
ment and establish a new ratio of the shares of
the residue remaining and carry that ratio forth
from that time, at all times using inventory values
for this purpose.

"One thing which I did not touch on arid which
is a problem that is more crucial in Oregon than
in many Jurisdictions is raised by a case which
many of you may be familiar with, In re Feehely's
Estate, 179 Or. 250. There the court held that
income on assets which are expended and which will
never become a part of the residue of the estate,
is to be added to the residue and not distributed
as income for the reason that the testator never
really intended the income beneficiary to get the
income earned on those assets. This 1s the English
rule. It was then but no longer is the general
rule. The court relied extensively on the fact
that it was the general rule and the rule of the
Restatement of Trusts which 1t no longer is. No
one has taken this problem to the Supreme Court
again so we are bound by that decision and to
some extent, it affects the general question of
whether or not you make periodic adjustments. It
does in effect adopt the net share rule.
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", . . Section 5 of the Revised Uniform
Principal and Income Act which was adopted by the
National Conference of Commissioners in 1962. . .
has never been considered by the Oregon State
Bar Committee on Uniform Laws. It is, to my way
of thinking, at least the first step in the solu-
tion to the problem. The only other way is. if
you draft your will with detailed instructions
as to how income should be allocated. Unfor-
tunately many attorneys today are not aware of
the problems in this area and wills are drafted
without these problems in mind.

"The provision. . .would either have to be
adopted as a part of the Uniform Prinecipal and
Income Act or it would have to become a part of
the general probate code. This provision still
leaves it available to the testator's attorney
to draw a will which will change the results of
the Act. However, it does contain specific
detail covering most of the problems I have just
discussed and what will happen if there 1s no
language in the will to cover the problem. It
adopts the more equitable rule, the combination
of the gross share and net share rule, requiring
periocdic adjustments. The Act also provides
that income received by a trustee under this sub-
section should be treated as income of the trust.
Subparagraph (b) you will note is contrary to the

Feehely rule.

"My recommendation is that the revised Uni-
form Principal and Income Act makes a substantial
step forward and I think it is the right step in
solving this problem. I have only one suggested
change and that is that some language should be
inserted to make it clear that the legatee of a
pecuniary bequest which is intended. to take ad-
vantage of the marital deduction provisions of
the Internal Revenue Code would also share in
the income in the same way as a residuary
legatee.”

(See October 1963 issue of Trusts and Estates, page 916;
also, 2 A.L.R.3d 1061; III Scott on Trusts, Sec. 234.)

Part 2. Partial Distribution

Advisory Committee Comment

The following sections of the proposed code on partial
distribution would replace ORS 117.350 to 117.390.. The
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content of the sections is in general the same as that of the .
replaced statute sections.

Section 168. (Petition and order for partial distribu-

tion) Upon petition by the personal representative or other
interested-person, and after. such notice and hearing as the
court may prescribe, the court may order the personal repre-
sentative to diétribute, prior to final settlement, property
of the estate to the person or persons who Would.be entitled
to the property under the will or under intestate succession
‘on final distribution, if the court finds:

(1) All inheritance taxes payable to the State of
Oregon have been paid or the State Treasurer has consented
in writing to the diétribution;

(2) After sﬁch partial distribution sufficient assets
will remain to pay expenses of administration, unpaid élaims
and all known unpaid creditors of the decedent or of the
estate; and

(3) The distribution may be made without loss to
creditors or injury to‘the-estate or to any person interested
therein. |

Advisory Committee Comment

The wording of section 168 is based on that of sections
353 and 354, Iowa Probate Code. The three subsections in-
clude the substance of ORS 117.350 and 117.361. However, the
court is given the right to prescribe the terms of the hear-
ing and notice, instead of the notice requirements in ORS
117.361. Furthermore, the personal representative or the
interested persons do not have to wait until the semiannual
account is filed and six months have elapsed since the
publication of notice to creditors.

Section 169. (Undertaking of distributee) The court

may require a bond or other security for the protection of

r
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Section 168 (page 172)

(2) After such partial distribution sufficient assets will

remain to pay support of spouse and children, expenses of admin-

istration, unpaid claims and all known unpaid creditors of the

decedent or of the estate; and



creditors and other interested persons who might suffer loss
because of distribution under section 168 of this Act.

Advisory Committee Comment

The effect of section 169 is the same as subsection (3)
of ORS 117.361. S

Section 170. (Discharge of personal representative)

The distribution of the assets in accordance with the order
of the court under section 168 of this Act shall be a full
discharge of the personal representative with respect to all
property embraced in such ordef. |

Advisory Committee Comment

Section 170 is subsection (4) of ORS 117.361, with
editorial changes.

Section 171. (Petition and order for refund by distri-

butee) If, after partial distribution under section 168 of
this Aect, 1t appears that all or any part of the property
distributed is required for the payment of claims and admin-
istration expenses, including determined and undetermined
state and federal tax liability, the personal representative
shall petition the court to order the return of such property.
Notice of the hearing on the petition shall be given as pro-
vided in section 10 of this Act. Upon the hearing the court
may order the distributee to return the property distributed
or any part thereof, or its wvalue as.of the time of distri-
bution, and may spécify the time within which such payment

or return must be made. If the payment 1s not made or the
property returned within the time ordered, the person so fall-

ing to pay the value or return the property may be adjudged
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in contempf of court and judgment may be entered against him
and his sureties, if any.

Advisory Committee Comment

Section 171 is a rewrite, with editorial changes, of
ORS 117.380 and 117.390.

Part 3. Accounting and Distribution

Section 172. (Liability of personal representative) A

personal representative shall be liable for and chargeable
in his accounts with:

(1) All of the estate of the decedent which comes into
his possession af any time, including the income therefrom.

(2) All property not a part of the estate if:

(a) He has commingled the property with the assets of
the éstate; or

(b) The property was received under a duty imposed on
him by law in the capacity of personal representative.

(3) Any loss to the estate arising from:

(a) Neglect or unreasonable delay in.collecting the
credits or other asseté of the estate or in selling, mortgag-
ing or leasing the property of the estate.

(b) Neglect in paying over money or delivering property
of the estate.

{c) PFailure to pay taxes as required by law or to close
the estate within a reasonable time.

(d) Embezzlement or commingling of the assets of the
estate with other property. .

(e) TUnauthorized self-dealing.
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Section 172 (page 174)

(3)(a) Neglect or unreasonable delay in collecting the
credits or other assets of the estate [or in selling, mortgaging

or leasing the property of the estatel].



(f) Wrongful acts or omissions of his co;personal repre-
sentatives which he could have prevented by the exercise of
ordinary care. |

(g) Any other negligent or wilful act or nonfeasance

in his administration of the estate by which loss to the

estate arises.

Advisory Committee Comment

Sections 172 and 173 are adapted from section 172, Model
Probate Code, and would replace ORS 117.640 and 117.650.
Similar provisions are found in sections 157, 158 and 160,
lowa Probate Code. An addition to our statutory and case law
in this area is subsection (2) of section 172, which imposes
liability upon the personal representative for property not
a part of the estate if he has commingled 1t with estate
property or it was received by him in his capacity as person-
al representative.

Section 173. (Personal representative not liable) A

personal representative shall not be liable for or chargeable
in his accounts wiéh: | |

(1) Debts due the decedent or other assets of the
estate which remain uncollected without his fault.

(2) Loss by the decrease in value or destruction of
property of the estate if the loss is caused without his
fault. |

Section 174. (Accounting by personal representative)

(1) A personal representative shall make and file in the
estate proceeding a verified accdunt of hié administration:
(a) Unless the court orders otherwise, annually within
30 days after the anniversary date of his appointment.
(b) Within 30 days after the date of his removal or

resignation or the revocation of his letters.
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(c) When the estate is ready for final settlement and
distribution.

(d) At such other times as the court may order.

(2} Each account shall include the following‘information:

{a) The period of time covered by the account.

(b) The total value of the property with which the per-
sonal representative'is chargeable according to the inventory,
or, if there was a prior account, the amount of the balance
of the prior account.

(¢c) All money and property received during the period
covered by the account.

(d) All disbursements made during the-period covered
by the account. Vouchers for disbursements shail accompany
the account, unless otherwise provided by order or rule of the
court.

(e) The money and property of the estate on hand.

(f) Such other information as the personal representa-
tive considers necessary to show the condition of the affairs
of the estate or as fthe court may réquire.

(3) When the estate is ready for final settlement and
distribution, the account shall also include:

(a) A statement that all Oregon income and inheritance
taxes, and personal property taxes, if any, have been paid
and that appropriate receipts, releases and clearances there-
for have been filed, or if not so paid, that payment of such
taxes has been secured by bond, deposit or otherwise.

(b) A petition for an order authorizing the personal

representative to distribute the estate to the persons and
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Section 174 (page 176)

(3)(a) A statement that all Oregon income and inheritance
taxes, and persdnal property taxes, if any, have been paid [and
that apﬁropriaté receipts, releases and clearances fherefor
have been filed], or if not so paid, that payment of such taxes

has been secured by bond, deposit or otherwise.



in the portions specified therein.

(4) If the beneficiariles consent thereto in writing and
all creditors of the estate have been paid in full, the per-
sonal representative, in lieu of the annual account required
by paragraph (a) of subsection (1) of this section, and in
lieu of the information required by subsection (2) of this
section, may file as his final account a verified statement
which shall include the following:

(a) The period of time covered by the account.

(b) A statement that all c¢reditors have been paid in
full.

(¢) The matters required to be included by subsection
(3) of this section.

Advisory Committee Comment

Section 174 would replace ORS 117.010 and 117.610.
Except as hereafter noted, it contains the content of those
present statutes. The wording is adapted from ORS 126.336,
relating to accounting by guardians. The provision for fil-
ing a semiannual account has béen eliminated. This require-
ment has been criticized by attorneys for many years. In
the committee's opinion there is no good reason for retaining
it. The court is given authority to walve the annual. ac-
count or to require an aceounting at such other times as it
may order. Paragraph (3)(a) accords with ORS 117.610,
118.250, 118.840 and 316.530.

Subsection (4) is a new provision which would eliminate
the necessity of defailed accounting in solvent estates
where all debts have been paid and all the beneficiaries
consent to the elimination of the detailed account. This
would avoid filling the probate files with detailed account-
ings in those estates where there 1s no real need for them.

Section 175. (Notice for filing objections to final

account and petition for distribution) (1) Upon filing the

final account and petition for order of distribution, the

personal representative shall fix'a time for filing
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objeétions thereto. Not less than 20 days‘befdre the expira-
tion of the time fixed for filing obJjections, the persbnél
representative shall cause notice thereof to be mailed to:

(a) Each heir at his last-known address, if the decedent
diéd intestate.

(b) Each devisee at his last-known address, if the
decedent died testate.

(¢) Creditors not receiving payment in full, whose
claims have not otherwlse been barred.

(d) The Director of the Division of State Lands, if it
appears that there is no known person to take by descent the
net intestate estate.

(e) Any other person known to the personal répresenta—
tive to‘havé or Lo c¢laim an interest in the estate being
distributed. |

(2) The notice need not be mailed to the personal
representative.

7(3) Proof of the mailing to those persons entitled to
notice shall be made by affidavit and filed in the estate
proceeding at or before approvél of The final account.

Advisory Committee Comment

Section 175 is generally comparable to ORS 117.612, with
the following changes. No publication of notice of final
account 1s required. The proposed code provides for mailing
notice to the heirs in the intestate estate and to the de-
visees in the testate estate at the time of the appointment
of the personal representative. Thus, the persons to whom
the notice of the final account and petition for distribution
is mailed were informed of the probate at the initiation of
proceedings. The section also requires notice to creditors
" whose claims have been filed but who have not received pay-
ment in full of their claims. Thelr interest in being
notified of the accounting is obvious. The provision would
cover the present requirement of ORS 117.615 for giving notice
to the State Public Welfare Commission.
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Section 175 (page 178)

(1)(cont'd.) objections thereto in a notice thereof. Not

less than 20 days before [the expiration of] the time fixed

[for filing objections] in the notice, the personal representative

shall cause a copy of the notice [thereof] to be mailed to:

Delete all of paragraph (d4).

Redesignate paragraph (e) as paragraph (d).



Preliminary Draft:

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968 '

Section 177 (page 179)

Section 177. (Decree of final distribution) (1) 1In its

decree of final distribution the court shall designate the persons
in whom title to the estate available for distribution is vested

and the portion of the estate or property to which each is

entitled under the will [, by agreement approved by the court]
or pursuant to intestate succession. The decree of distribution

shall also contain any findings of the court with respect to:



Section 176. (Objections to final account and petition)

Any person entitled to notice under section 175 of this Act
may, Wwithin the time fixed for such filing, file his objec-
tions to the account and petition in the estate proceeding,
spécifying the particulars of the objections. Upon the filing
of objections the court shall designate the time for hearing
thereon.

Advisory Committee Comment

Section 176 incorporates the substance of ORS 117.620.
However, a fundamental difference of procedure should be
noted. Section 175 of the proposed code provides for fixing
a time for filing objections to the final account and petition
for distribution. Section 176 provides that a time for hear-
ing is designated by the court when objections have been
filed. The committee felt that this change was sensibly in
line with usual procedure, since ordinarily no objections
are filed to the final account and in the vast majority of
estates no hearing is necessary or is held. Objections may
be filed only by those persons who are entitled to notice
under section 175 of the proposed code. Thus, creditors
whose claims have been barred by the nonclaim statute or
whose claims have been paid would not be entitled to object.

Section 177. (Decree of final distribution) (1) In

its decree of final distribution the court shall designate
the persons in whom title to the estate available for dis-
tribution is vested and the property to which each is entitled
under the will, by agreement approved by the coﬁrt or pur-
suant to intestate succession. The decree of distribution
shall also contain any findings of the court with réspect to:

(a) Advancements.

(b) Election against will by the surviving spouse.

(¢) Renunciation.

(d) Lapse.

(e) Adjudicated controversies.
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(f) Partial distribution, which shall be confirmed or
modified.

(g) Retainer.

(h) Claims, for which a special fund is set aside, and
the amount set asilde.

(i) Contingent claims which have been allowed and are
still unpaid.

(j) Approval of the final account ih whole or in part.

(2) The personal representative is not entitled to ap-
proval of his final account until Oregon income and inheri-
tance taxes, and personal property taxes, i1f any, have been
paid and appropriate receipts, releases and clearénces there-
for have been filed, or until payment of such taxes has been
secured by bond,.debosit or otherwise.

(3) The decree of distribution shall be a conclusive
determination of the persons who are the successors in inter-
est to the estate and of the extent and character of their
interest therein, subject only'to the right of appeal and
the right to vacate the decree.

Advisory Committee Comment

The wording of section 177 is based on that of section
183, Model Probate Code. The present code does not have a
specific provision for a decree of final distribution. It
was the intention of the committee to provide finality and
conclusiveness to such a decree. It will be noted that the
decree designates the persons in whom the property of the
estate is vested and the property to which each is entitled,
either by the will, by mutual agreement or by intestate
~succession. The sectlon requires a recital of findings of
the court with respect to matters mentioned in paragraphs (a)
through (j) of subsection (1).

Subsection (2) accords to ORS 118.250, 118.840 and
316.530.
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Subsection (3) is taken from paragraph (d) of section
183, Model Probate Code. The committee believes this sub-
section gives necessary finality and conclusiveness to- the
decree of distribution and to the determination of the suc-
cessors 1n Interest of the property of the decedent, subject
only to the right of appeal and the right tc vacate the
decree. By contrast, ORS 117.630 provides that the decree
is merely primary evidence of the correctness of the account
and that the determination of the "names and ages of the heirs
and legatees" 1s merely prima facie evidence of the facts set
out in the order.

Section 178. (Effect of approval of final account) To

the extent that the final account 1is approved, the personal
representative and his surety, subject to the right of appeal,
to the power of the court to vacate its final orders and to
_thé provisions of section 186 of this Act, are relieved from
liability for the administration of his trﬁst. The court may
disapprove the account in whole or in part, surcharge the
personal representative for any loss caused by any breach of
duty and deny in whole or in part his right to receive
compensation.

Advisory Committee Comment

The wording of section 178 1s that of section 179, Model
Probate Code. In contrast to ORS 117.630, the decree ap-
proving the final account relleves the personal representa-
tive of liability,subject only to the right of appeal, the
right of the court to vacate its final orders and to proper
distribution and discharge set out in section 186 of the
proposed code.

Section 179. (Distribution; order in which assets ap-

propriated; abatement) (1) If the will expresses an order

of abatement, or the testamentary plan or the express or
implied purpose of the devise would be defeated by the order
of abatement stated in subsection (2) of this section, the
shares of the distributees abate as may be fdund necessary to

give effect to the intention of the testator.
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(2) Except as provided in section 56 of this Act, deal-
ing with the shares of pretermitted heirs, and in section 108
of this Act, dealing with the share of the surviving spouse
who elects to take against the will, shares of distributees
abate ﬁithout any prefefence or prilority as between real and
personal property in the following order:

(a) Property not disposed of by the will.

(b) Residuary devises.

(c) General devises.

(d) Specific devises.

(3) A general devise charged on any specific property
or. fund is, for purposes of abatement, considered property
specifically devised to the extent of the value of the thing
on whiéh it is charged. Upon the failure or insufficiency
of the thing on whieh it is charged, 1t is considered a
general devise to the extent of the failure or lnsufficiency.
Abatement within each classification is in proportion to the
amounts of property each of the beneficlaries would have
received had full distribution of the property been made in
accordance with the terms of the will.

(4) Persons to whom the will gives tangible personal
property not uéed in trade, agriéulture or other business
are not required to contribute from such property unless the
. particular gift forms a substantial amount of the total
estate and the court specifically orders contribution be-
cause of sﬁch gift.

(5) When the subject matter of a preferred devise is

sold or used incident to administration, abatement shall be
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achieved by approprlate adjustments in, or contribution from,
other interests in the remaining assets.

Advisory Committee Comment

Section 179 is taken from section 3-602, Uniform Probate
Code., It follows the plan of abatement set out in ORS 116.720,
116.730, 116.735 and 117.330. However, the present statutory
plan of abatement is modified because the proposed code
makes no dilstinction between real and personal property, and
title to both real and personal property vests in the heirs
or devisees at the moment of death of the decedent.

Subsection (2) preserves abatement as separately pro-
vided in the sections of the proposed code on pretermitted
heirs and election of the surviving spouse to take against
a will.

Subsection (4), which is adapted from the New York
statute on pretermitted heirs, would except from abatement
specific bequests of tangible personal property, such as
articles of jewelry, art objects and other gifts which are
not properly susceptible of belng subjected to abatement.

Subsection (5) would replace ORS 117.330 and 117.340

and conforms to the general purpose and effect of those
statutes.

Section 180. (Right of retainer) The amount of the

indebtedness of a distributee to the estate if due, or its
present worth if not due, shall be offset against the
interest of the distributee in the estate; but the distri-
butee shall have the benefit of any defense which would be
available to him in a direct proceeding for recovery of the
debt. The right of offset and retainer shall be prior and
superior to the rights of judgment creditors, heirs or
assignees of the distributee.

Advisory Committee Comment

The first sentence of section 180 is taken from section
3-603, Uniform Probate Code. The second sentence is adapted
from section 471, Iowa Probate Code. The Towa statute does
not permit the right of retainer to be barred by the statute
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of limitations or by discharge in bankruptcy. It was the
judgment of the committee that the personal representative
should be subject to the same defenses as could be asserted
against the decedent if he were alive.

It seemed desirable to the committee that the common
law "right of retainer"” should be codified, although it is
well established in our decisions. See Sftanley v. U.S,
National Bank of Portland, 110 Or. 648, 224 P, 835 (1924);
Boise Payette Lumber Co. v. National Surety Corporation, 167
Or. 553, 118 P.2d 1006 (1941); and In re Miller's Estate,
189 Or. 246, 218 P.2d 966 (1950).

Section 181. (Distribution to foreign personal represen-

tative) When administration in this state has been completed
and the estate is in a condition to be distributed, the court,
upon application by the personal fepresentative, may author-
ize the delivery to the personal representative of an estate
of a decedent pending in a foreign jurisdiction of such prop-
erty as the court finds appropriate for the payment of debts,
taxes or other charges or for distribution to the benefici—
aries of the estate in the foreign jurisdiction.

Advisory Commlittee Comment

For a comparison with section 181, see section 12, Uni-
form Ancillary Administration of Estates Act. This section
may be compared to ORS 116.186. However, no exactly com-
parable statute now appears in the Oregon statutes.

Section 181 codifies the statement in Thomas Kay Woolen
Mills Co. v. Sprague, (D.C.Or.) 259 Fed.338 (1919), that in
case of an ancillary administration in Oregon the probate
court at the conclusion of such administration may direct
either that the personal property be delivered to the lega-
tees or next of kin or that it be transferred to the
domiciliary executor or administrator.

The section would give the court the right to authorize
the local personal representative to make distribution of
the net estate to a domiciliary personal representative
where the property was needed in the other jurisdiction for
payment of estate expenses or for distribution.
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 183 (pages 185 and 186)

Delete all of section 183 and substitute the following:
Section 183. ORS 117.680 is amended to read:

117.680. (Compensation of personal representative) (1) The

compensation provided by law for [an executor or administrator] a

personal representative is a commission upon the whole estate

accounted for by him, as follows:

{(a) Upon the property subject to the jurisdiction of the

court, including income and realized gains:

[(a)] Lgl Seveh percent of any sum up to $1,000,.

[(p)] (B) VFour percent of all above $1,000 and not exceeding
$10,000.

[(e)] (C

S

Three percent of all above $10,000 and not
exceeding $50,000.
[(@)] (D) Two percent of all above $50,000.

(b) One percent of the property, exclusive of life insurance

proceeds, not subject to the jurisdiction of the court, but

reportable for Oregon inheritance tax or federal estate tax purposes.

(2) In all cases, such further compensation as is Jjust and
reasonable may be allowed by the court [or judge thereof,] for any
extraordinary and unusual services not ordinarily required of [an

executor or administrator] a personal representative in the discharge

of his trust.

(3) When a decedent by his will has made special provision for

the compensation of a personal répresentative, the personal repre-

sentative is hot entitled to any other compensation for his services,

unless prior to his appointment he subscribes and files with the

clerk of the court a written renunciation of the compensation

provided by the will.




Section 182. (Expenses of personal representative)

A personal representative shall be allowed in the settlement
of his final account all necessary expenses incurred in the
care, management and settlement of the estate, including
reasonable fees of appraisers, attorneys and other qualified
persons employed by him. When any personal representative
defends or prosecutes any proceeding in good faith and with
Jjust cause, whether successful or not, he shall be entitled
to receive from the estate his necessary expenses and dis-
bursements, including feasonable attorney feesrin the
proceeding.

Advisory Committee Comment

The content of section 182 is substantially the same
as ORS 117.660. The second sentence is section 3-421,
Uniform Probate Code. In several areas, such as abatement,
exoneration, partial distribution and apportionment of estate
taxes, the proposed code provides for contribution by heirs
and devisees. This would require the personal representative
in some cases to bring an action against the heir or devisee.
Litigation may well ensue in the case of contested claims.
It was deemed advisable to include adequate protection to
the personal representative for his necessary expenses and
reasonable attorney fees.

Section 183. (Compensation of personal representative)

(1) Upon application to the court a personal representative
shall be entitled to receive compensation for his services
as provided in this section. If there is more than one
personal representative acting concurrently, the compensa-
tion shall not be increased, but may be divided among them

"~ as they agree or as the court may order. The compensation
shall be a commlission upon the whole estate accounted for,

which shall include:
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(a) Property inventoried and subjecf to the Suris—
diction of the court.

(b) Additions to that property, such as income or
realized gains.

(¢) Property not included in the appraised value of
the estate, but reportable for Oregon inheriﬁance or federal
estate tax purposes.

(2) The commissions of the personal representative
shall be:

(a) Four percent df the first $60,000, but not less
than $250.

(b) Two percent of all over $60,000.

(c) One percent of property, exclusive of life insur-
ance proceeds, not included in the appraised value of the
estate, but reﬁortable for Oregon inheritance or federal es- -
tate tax purposes, whichever is greater.

(3) The court may also allow just compensation for any'
unusual services not ordinarily required of personal repre-
sentatives in such estates.

(4) When a decedent by his will has made special pro-
vision for the compensation of a personai representative, the
personal representative is not entitled to any other compen-
satioﬁ for his services, unless prior to his appointment he
subscribes and files with the clerk of the court a written
renunciation of the compensation provideﬁ by -the will,

Advisory Committee Comment

Section 183 would replace ORS 117.660, 117.670 and
117.680.
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Preliminary Draft

Proposed Oregon Probate Code
Adviscry Committee Changes

~ December 6, 1968

Section 184 (page 187)

Section 184. (Interest on pecuniary devises) General

pecuniary devises not entitled to a share of income under sub-

section (2) of section 167 of this Act shall bear interest

payable from the residuary estate at the rate of three percent

per annum for a period beginning one year after the first
appointment of a personal representative until payment, unless

a contrary intent is indicated by the will.

New section 184a (page 187)

Section 184a (Order of escheat) If it appears to the court,

at any time after the expiration of four months after the date
of the first publication of notice to interested persons, that
there is no known p;rson to take by descent the net intestate
estate, the court shall order that the estate escheat to the
State of Oregon and that the whole of the estate, affer pay-
ment of elaims against'the'estate, taxes and expenses of admin-
istration, be distributed to the Division of State Lands.
There shall be no further proceeding in the administration of

the estate, and the estate shall summarily be closed.



Subsection (1) is comparable to that part of ORS 117.680
specifying that "the compensation provided by law for an
executor or administrator is a commission upon the whole
estate accounted for by him." The committee felt it should
clarify the wording quoted as it has been construed by Oregon
decisions. The provision for dividing the statutory compen-
sation among more than one personal representative seems a
protection to the estate and would remove uncertainty.

The section provides some increase over the present com-
pensation. The two percent figure will apply to value over
$60,000, rather than over $50,000, as in the present statute.
The four percent bracket will apply to the first $60,000,
with a $250 minimum. Provision is also made for a fee of one
percent on the nonprobate assets reportable for inheritance
or estate tax purposes.

ORS 117.680 was last amended in 1951. Since that time
there has been no increase in the compensation of the personal
representative, although during this period the duties of the
personal representative have increased tremendously in the
area of state and federal income taxes and state and federal
estate taxes. Reference is made to a study by the American
College of Probate Counsel, revised as of July 1, 1966, of
fees of executors, administrators and testamentary trustees.

Subsection (3) is subsection (2) of ORS 117.680, with
editorial changes. Subsection (4) accords with ORS 117. 660
except that the personal representative must file his
renunciation of the compensation provided by the will prior
to his appointment.

Section 184. (Interest on pecuniary devises) General

pecunlary devises bear interest at the rate of three percent
per annum for-a period beginning one year after the Ffirst
appointment of a personal representative until payment, un-
less a contrary intent is indicated by the will.

Advisory Committee Comment

Sectlon 184 is adapted from section 3-604, Uniform Pro-
bate Code. The committee felt that nominal interest of three
percent should be paid to the distributees of general
pecuniary legacies where the funds are not paid by the per-
sonal representative for more than a year from his appointment.
If the will provides otherwise, it would control.
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Section 185. (Disposition of unclaimed assets) If a

repoft filed in the estate proceeding by the personal repre-
sentative not less than 30 days after the date of entry of
the decree of distribution shows that payment or delivery

of property in his possession or under his control cannot be
made to a distributee éntitled to such payment or delivery,
either because the distributee refuses to accept the property
~or because he cannot be found, the court may direct the per-
"sonal representative to pay or deliver the property to the
Division of State Lands; to be placed in the escheat funds
of the state. The personal representative shall take the
receipﬁ of the Division of State Lands stating from whom the
property was received, a description of the property and the
name of the person entifled to the properfty. The person en-
titled thereto may apply for and recover the property in the
manner provided for recovery of escheat funds.

Advisory Committee Comment

Section 185 would replace subsection (2) of ORS 117.310,
with the following changes. The period during which the
personal representatlve must retain the asset awalting de-
livery or payment has been reduced from three months to 30
days. The wording has been rewritten to include the common
case where a legatee refuses to accept a begquest. The
present requirement of paying these funds to the county
treasurer for him to hold for one year has been eliminated.
Under section 185 the personal representative pays the money
upon court order direct to the Division of Sftate Lands. With-
these two changes, the procedure conforms to the present
probate code. For comparable legislation, see section 109,
Iowa Probate Code,and section 3-612, Uniform Probate Code.

Section 186. (Discharge of personal representative)

Upon the filing of receipts or other evidence satisfactory

to the court that distribution has been made as ordered in
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Commitfee Changes
December 6, 1968 :

Section 186 (page 189)

(cont'd.) the final decree, the court shall enter an order of
discharge. The discharge so obtained shall operate as a release
-of the personal representative from further duties and shall
operate as a bar to any suit against the personal representa-
tive and his surety. The court may, in its discretion and upon
such terms as may be just, within one year after [notice there-

of] entry of the order of discharge, permit a suit to be brought

‘against the personal representative and his surety if €the order
of discharge was taken through the mistake, lnadvertence, sur-

prise or excusable neglect of the claimant.

Section 187 (pages 189 and 190)

Delete all of paragraphs (a), (b) and {(c) of subsection
(1), and redesignate paragraphs (d) and (e) as paragraphs (a)
and (b), respectively.



the rfinal decree, the court shall enter an order of discharge.
The discharge S0 obtaiﬁed shall operate as a release of the
personal representative from further duties and shall operate
as a bar to any sgit against the persohal representafive and
his surety. The court may, in its discretion and upon such
terms as may be just, within one year after notice thereof,
permit a suit to be brought against the personal representa-
tive and his surety if the order of discharge was taken
through the mistake, inadvertence,‘surprise or excusable
neglect of the claimant.

Advisory Committee Comment

The wording of section 186 is that of section 193, Model
Probate Code. The section gives finality to the order of
discharge, except that the provisions of ORS 18.160 are in-
corporated to relieve by reason of mistake, inadvertence,
surprise or excusable neglect. Lothstein v. Fltzpatrlck 171
Or. 648, 138 P.2d 919 (1943), held that ORS 18.160 applies to
final orders of probate courts Except as provided in ORS
116.195 there is no specific provision in the present probate
code for an order closing the estate, although that is the
regular procedure. It was considered desirable that there be
provision for an order of discharge which would relieve the
personal representative of liability.

Section 187. (Recording of coples of records in other

counties where real property situated) (1) If real property

belonging to the estate is situated in a county other than
that in which the estate is being administered, the personal
representative shall cause to be recorded in the deed records
of that other county certified copies of:

(a) The petition for appointment of the personal
representative.

(b) The will, if any.

(c) The order appointing the personal representative.

_189_



(d) The decree of distribution.

(e) The order discharging the personal representdtive.

(2) If real property in that other county has been sold
by the personal representative, he shall also cause to be re-
corded a certified copy of any order authorizing sale of the
feai property.

Advisory Committee Comment

Section 187 is a rewrite of ORS 116.190. The only
fundamental change is in regard to the sale of real property.
The proposed code does not contemplate that in the usual sale
a court order will be required. The committee agreed that
recording the deed of the personal representative in the
county where the property was situated would furnish adequate
record of the sale. Where a court order is required by the
proposed code a certified copy of the order must be recorded.

Section 188. (Reopening estate of decedent) Upon the

petition of any interested person, the court, with such notice
as it may prescribe, may order the estéte of a decedent re-
opened if other property is discovered, i1f any necessary act
remains unperformed or for any other proper cause appearing

to the court. The court may reappoint the former personal
representative, or appoint another personal representative,

to administer any additional property or to perform such
‘other acts as are considered necessary. The provisions of

law as to original administration apply, in so far as applicable,
to accomplish the purpose for which the estate is reopened,
but a claim that already is adjudicated or barréd may not be
asserted in the reopened administration.

Advisory Committee Comment

Section 188 is ORS 117.710 without change. The committee
submitted this section to the Law Improvement Committee, and
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 189 (page 191)

(3) Payment or delivery may not be made pursuant to this

section if a resident creditor of the nonresident decedent has
notified the debtor of the nonresident decedent or the person
having possession of the personal property belonging to the

nonresident decedent that the debt should net be paid nor the

property delivered to the foreign personal representative.



it was introduced at the 1965 legislative session. It.was"
enacted as section 1, chapter 345, Oregon Laws 1965,

Section 189. (Payment of debt and delivery of property

to forelgn personal representative without local administra-

tion) (1) Three months after the death of a nonresident
decedent, any person indebted to the esftate of the nonresident
decedént or having possession of tangible personal property

or an instrument evidencing a debt, obligation, stock or chose
in action belonging tb the estate of the nonresident decedent
may make payment of The indebtedness, in whole or in part, or
deliver the tangibie personal property or the instrument
evidencing the debt, obligation, stock ortchose in action to
the foreign personal representative of thernonreSident dece-
dent, upon an affidavit made by or on behalf of the foreign
personal representative stating:

(a) The date of the death of the nonresident decedent;

{(b) That no local administration or application there-
for is pending in this state; and

(c) That the foreign personal representative 1s entitled
to payment or délivery.

(2) Payment or delivery made in good falith on the basis
of the affidavit is discharge of the debtor or person having
possession of the personal property. |

(3) Payment or delivery may not be made if a resident
creditor of the nonresident decedent has notified the debtor
of the nonresident-decedent'or the person having possession

of the personal property belonging to the nonresident
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decedent that the debt should not be paid nor the property
delivered to the foreign personal representative.

Advisory Commlttee Comment

Section 189 is taken from sections 4-201, 4-202 and
4-203, Uniform Probate Code. It would replace ORS 116.186.
The section would eliminate the publicatlion regquired by the
present statute when the property is over $500 in value. It
would shorten the period to 30 days after the death, where 90
days is now required after the first publication, or after the
death if no publication is reguired. The requirement that
certified copy of letters be furnished is eliminated. A
creditor may still require that he be furnished copy of let-
ters in addition to the affidavit if he desires it for his
protection. The requirement of a release by the State
Treasurer 1s eliminated.

The committee decided the simpler procedure provided by
the Uniform Probate Code was an improvement over ORS 116.186.
1t believed the present release requirement from the State
Treasurer is of no particular practical utility, since these
releases are apparently furnished gquite routinely at the
present time.

Part 4. Apportionment of Estate Taxes

Advisory Committee Comment

This part embodies the Uniform Estate Tax Apportionment
Act, with minor editorial changes. It provides for apportion-
ment of the federal estate tax and the Oregon estate tax
specified in subsection (1) of ORS 118.100, unless the will
provides for an apportionment of the taxes different from
that prescribed by the Act.

It was explained to the committee that 25 states now
have apportionment statutes and that the tendency was toward
equitable apporticonment and not to put the whole burden on
The residuary estate. It was the consensus of the committee
that it was desirable to enact legislation which would pro-
vide a legal formula for apportioning these taxes and means
of compelling contribution for payment of the taxes so ap-
portioned. It might be added that members of our subcom-
mittee considering this subject differed on the application
and interpretation of Beatty v. Cake, 236 Or. 498, 387 P.2d
355, 390 P.24 176 (196%), 242 Or, 128, 407 P.2d4 619 (1965).

The committee finds no conflict of this part with ORS
118.110 as it applies to the Oregon estate tax.
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Section 192 authorizes the court to determine apportion-
ment and gives it discretion to direct apportionment of in-
ferest and penalties as it may find equitable if it is inequit-
able to appeortion in the manner provided by section 191.

Section 193 authorizes the personal representative to
withhold the amount of tax attributable to the interest dis-
tributable to a devisee. It also provides that the personal
representative may recover a deficiency from such person and
may require the distributee to provide security on a distri-
bution prior to final apportionment.

Section 195 provides that income and temporary interests
shall not be subject to apportionment as between such in-
terests and the remainder, but that the tax shall be charge-
able against the corpus of the property.

Section 196 provides that if a tax cannot be collected
from a person interested in the estate the amount of the tax
apportioned to such person shall be equitably apportioned
among, the other persons subject to apportionment.

Section 197 provides that a personal representative
domiciled in another state may recover from a local devisee
through the courts of this state the proportionate amount of
taxes due from such devisee.

Section 190. (Definitions) For purposes of sections

190 to 198 of this Act:

(1) "Estate" means the gross estate of a decedent as
determined for the purpose of federal estate tax and the
estate tax payable to this state. ‘

(2) "Person" means any individual, partnership, ésso—
ciation, Joint stock company, corporation, government, politi-
cal subdivision, governmental agenéy or local governmental
agency.

(3) "Person interested in the estate" means any person
entitled to recelve, or who has received, from a decedent or
by reason of the death of a decedent any property or interest

therein included in the decedent's estate. 1t includes a
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pefsonal representative, guardian, conservator and trustee.

(4) "State" means any state, territory or possession of
the United States, the District of Columbia and the Common-
ﬁealth of Puerto Rico.

(5) "Tax" means the federal estate tax and the Oregon
estatertax provided by subsection (i) of ORS 118.100 and
interest and penalties imposed in addition to the ftax.

(6) "Fiduciary" means exebutor, administrator of any

description or trustee.

Section 191. (Apportionment among interested persons;

valuations; testamentary apportionment) Unless the will

otherwise provides, the tax shall be apportioned among all
persons interested-in the estate. The apﬁortionment shall

be made in the proportion that the value of the interest of
each person interested in the estate bears fo the total value
of the inferests of all persons interested in the estate.

The values used in determining the tax shall be used for that
purpose. In the event the decedént's will directs a method
of appprtionment of tax different from the method desecribed
in sections 190 to 198 of this Act, the method described in

the will shall control.

Section 192. (Apportionment proceedings; jurisdiction;

equitable apportionment; penalties and interest; charging

fiducilary; court determination of amount of tax) (1) The

court in which the administration of the estate is proceeding
may on petition for the purpose determine the apportiomment

of the tax.
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(2) 1If the court finds that it is inequitable to ap-
portion interest and penalties in the manner provided in
section 191 of this Act, because of special circumstances,
it may direct apportionment thereof in the manner it finds
equitable.

(3) If the court finds that the assessment of penalties
and interest assessed 1n relation to the tax is due to delay
caused by the negligence of the fiduciary, the court may
charge him with the amount of the»assessed penaltles and
interest.

(4) In any suit or judicial proceeding to recover from
any person interested in the estate the amount of the tax ap-
portioned to the person in accordance with sections 190 to
198 of this Act, the determination of the probate court in

respect thereto shall be prima facie correct.

Section 193. (Withholding of tax; recovery from estate;

bond of distributee) (1) The personal representative or

other person in possession of the property of the decedent
required to pay the tax may withhold from any property distri-
butable to any person interested 1in therestate, upon its
distributlon to him, the amount of tax attributable to his
interest. If the property 1in possession of the personal re-
presentative or other person required to pay the tax and dis-
tributable to any person interested in the estate is 1nsuffi-
clent to satisfy‘the proportionate amount of the tax deter-
mined to be due from the person, the personal representative
or other person required to pay the tax may recover the de-

ficiency from the person interested in the estate. If the
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property is not in the possession of the personal representa-
tive or the other persbn required to pay the tax, the per-
sonal representative or the other person required to pay the
tax may recover from any person interested in the estate the
amount of the tax apportioned to the person in accordance
with sections 190 to 198 of this Act.

(2) Iflproperty held by the personal representative is
distributed pfior to final apportionment of the tax, the
distributee shall provide a bond or other security for the
apportionment liability in the form and amount prescribed by

the personal representative.

Section 194. (Exemptions; allowance; relationship of

donee: foreign taxes; tax credits; property includable in

computation) (1) In making an apportionment, allowances

shall be made for any exemptions granted, any classification
made of persons interested in the estate and for any deduc-
tions and credits allowed by the law imposing the tax.

(2) Any exemption or deduction allowed by reason of the
relationship of any person to therdecedent or by reason of
* the purposes of the gift shall inure to the benefit of ﬁhe
person bearing such relationship or receiving the gift; ex-
cept that when an Interest is subject to a prior present in-
terest Which is not allowable as a deduction, the tax appor-
_tionable against the present interest shall be paid from
principal.

(3) Any deduction for property previously taxed and any

credit for gift taxes or death taxes of a‘foreign country
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paid by the decedent or his estate shall inure to the propor-
tionate benefit of all persons liablé‘to apportionment.

(4) Any credit for inheritance, succession or estate
taxes or taxes in the nature thereof in respect to property
or interesés includable in the estaté shall inure to the
benefitlof the persons or interests chargeable with the pay-
ment thereof to the éxtent that, or in proportion as, the
credit reduces the tax,

(5) To the extent that property passing to or in trust
for a surviving spouse or any charitable, public or similar
gif't or bequest does not constitute an allowable deduction
for purposes df the tax solely by reason of an inheritance
tax or other death tax imposed upon and deductible from the
property, the property shall not be included in the computa-
tion provided for in section 191 of this Acft, and to that
extent no apportionment shall be made against the property.
This subsection shall not apply to any case where the result
will be to deprive the estate of a deduction otherwise allow-
able under section 2053(d) of the Internal Revenue Code of
1954 of the United States, rg}ating toldeduction for state
death taxes on transfers for public, chafitable or religious

uses.

Section 195. (Income interests;: 1ife or temporary

interests; charging corpus) No interest in income and no

estate for years or for life or other temporary interest
in any property or fund shall be subject to apportionmént as
between the témporary interest and the remainder, The tax

on the temporary interest énd the tax, 1f any, on the
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remainder shall be chargeable against the corpus of the prop-

erty or funds subject to the temporary interest and remainder.

Section 196. (Proceedings for recovery of tax; commence-

ment; liability of fiduciary; apportionment of amount recovered)

Neither the personal representative nor other person required
tq pay the tax shall be under any duty to institute any suit
or proceeding to recover from any person interested in the
estate the amount of the tax apportioned to the person until
the expiration of three months next following final determi-
nation of the tax. A personal representative or other person
required to pay the fax who institutes the suit or proceeding
within a reasonable time after the three months' period shall
not be subject to any liability or surcharge because any por-
tion of the tax apportioned to any perscon interested in the
estate was collectible at a time followling the death of the
decedent but thereafter became uncollectible. If the per-
sonal representative or other person required to pay the tax
cannot collect from any person inferested in the estate the
amount of the tax apportioned to the person, the amount not
recoverable shall be equitably‘apportioned émong the other
persons interested in the estate, who are subject to

apportionment.

Section 197. (Foreign fiduciaries and estates; tax

¢redits) A personal representative acting in another state
or a person required to pay the tax domiclled in another state

may 1lnstitute an action in the courts of this state and may
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recover a proportionate amount of the federal estate tax, of
an estate tax payable to another state or of a death duty due
by a decedent's estate to another state, from a person in-
terested in the estate who is either domiciled in thisrstate
or who owns property in this state subject to attachment or
execution. For the purposes of the action the determiﬁation
of épportionment by the court having jurisdiction of the ad-
ministration of the decedent's estate in the other state shall

be prima facie correct.

Section 198. (Construction) Sections 190 to 198 of

this Act embody the Uniform Estate Tax Apportionment Act and
shall be so construed as to effectuate its general purpose

to make uniform the law of those states which enact it.
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ARTICLE VII. ESTATES OF ABSENTEES

Advisory Committee Comment

This part of the proposed code would replace and super-
sede ORS 120.310 to 120.400. The committee considered that
the present statutory requirement that disappearance or ab-
sence must continue for seven years before estate proceedings
may be commenced is unduly restrictive and rigid. It was al-
so felt that special provision should be made where an acci-
dental death in a missing airplane or fishing boat or loss
at sea seemed certain, but could not be confirmed by the find-
ing or identificatlon of the body. It was considered that
more effective notice and search requirements should be writ-
ten into the proposed code, so the court would have every
opportunity to satisfy itself that the search was thorough
and that the absentee was dead in fact. The basic difference
between the approaches to the problem is that 1in present
Oregon statutes the court merely finds a legal presumption of
death based on an arbitrary period of absence for seven years,
whereas the proposed code requires the court to make a find-
ing that the absentee has died, based on such actual search
for the absentee as the court may require.

The present statute sections on estates of persons pre-
sumed to be dead are discussed in Oregon Probate Law and
Practice § 862, which refers to the general rule expressed,
among other authorities, in Cunnius ' v. Reading School District,
198 U.S. 458, 25 S8.Ct. 721, 49 L. Ed.1125 (1904), that two
criteria are necessary for assurance of due process: (1)
Adequate notice to the absentee of the pending proceedings;
and (2) adequate protection to the absentee in the event he
is found alive within a reasoconable time provided by the
statute. The committee considers that these criteria are met
in the proposed code.

It should be noted that the proposed code provides for

" appointment of guardians for the estates of missing persons.

Thus, where there is reasonable doubt of the fact of death of
an absentee, recourse may be had to the guardianship statutes
to administer and protect his property.

Section 199. (Petition for administration of estate of

absentee) Administration may be had upon the estate of an

absentee. A petition for administration shall state, in.ad—

dition to the information required by section 84 of this Act:
(1) Whether the absentee, when last heard from, was a

resident -or nonresident of this state.
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(é) The address of the absentee at his last-known
domicile.

{a) That, to the best knowledge of the petitioner, and
after diligent search, the whereabouts of the absentee is and
has been unknown for the period shown by-the petitioner of
not less than one year, and that the petitioner has reason to
believe and believes the absentee to be dead; or

(b) That the death of the absentee at the time, loca-
tion and-circumstance‘stated in the petition is probable, and
that the fact of his death is in doubt solely by reason of
the failure to find or i1dentify his remains.

Advisory Committee Comment

Except for paragraph (3)(b), section 199 is based on
section 510, lowa Probate Code. However, the committee felt
a minimum period of one year's absence would be adequate in
view of the provisions for notice, search and court findings.
The section also provides for administration where the death
in a specific time, place and circumstance i1s probable but
cannot be proved by reason of failure to find or identify the
body. '

Section 200. (Setting date of hearing on petition;

notice of hearing) (1) Upon the filing of a petition under

section 199 of this Act, the clerk of the court shall set a
date for hearing not less than 30 days after the date of fil-
ing the petition, unless the‘court shall set an earlier date.
A copy of the notlce of the hearing shall be sent:

(a) To the absentee at his last-known address by
registered mail and by poétage prepaid létter tc be forwarded
through the United States Social Security Administration to

his last-known address available to that agency.
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(b) By ordinary mail to the devisees and heirs named
in the petition. '

(2) The court may order that additional notice of the
hearing be given by publication or by other means. Proof of
mailing ma& be made by the petitioner by affidavit.

Advisory Committee Comment

Section 200 is taken from sections 511, 512 and 513,
Iowa Probate Code. The requirement for forwarding a letter
through the Social Security Administration should make noti-
fication possible if there is in existence an address of the
absentee. See section 69(b), Model Probate Code.

Section 201. (Appointment of person to represent absen-

tee; directing search) The court may appoint some disinter-

ested person as guardian ad litem to appear at the hearing
for ﬁhe absentee. The court may direct the petitioner or the
guardian ad litem to make search for the absentee in any man-
ner which the court considers advisable, including any or all
of the following methods:

(1) By inserting in one or more suitable publications
a notice requesting information from any person having knowl-
edge of the whereabouts of the absentee.

(2) By notifying officérs of justice and public welfare
agencies in appropriate locations of the disappearange of the
absentee.

(3) By engaging the services of an investigation agency.
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Advisory Committee Comment

The provision in section 201 for appointment of a guard-
lan ad litem is taken from section 514, Iowa Probate Code.
Since the petitioner will be in many cases an heir, devisee
or creditor, the provision. for a disinterested person to make
the search for the missing person seems of value. The re-
mainder of the section follows section 71, Model Probate Code,
and section 3-222(b), Uniform Probate Code. The thrust of
the section is to substitute an active effective search for
the missing person for a legal presumption of death.

Section'202._ (Hearing on petition) Upon the hearing

the court shall determine whether the absentee has died and
1f so, the date of his death and whether he died testate or
intestate. Upon a finding'that the absentee has died; the
court shall grant letters accordingly, or, in the absence of
such finding, may deny the petition. An appeal may be made
from such an order.

Advisory Committee Comment

Section 202 corresponds to section 51&, Iowa Probate
Code. The comment on the Iowa Probate Code section reads:

"Adapted from 634.5 (1962 Code), with the
additional provision that the order establishes
the death of the absentee as a matter of law. This
addition is desirable to establish the rights of
the survivors where property is held in joint
tenancy. It would also establish the death of the
absentee for purposes of social security benefits
and claims under life insurance policies."

As noted, the section requires an affirmative finding

. of the fact of death by the court, based upon an adequate
‘search.

Section 203. (Effect of finding of death) The finding

of the court that the absentee has died shall be cbnclusive
as to the estate of the absentee only if:
(1) Notice of the hearing on the petition was given as

required by section 200 of this Act; and

'
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(2) The court finds that diligent search for the
absentee was made.

Advisory Committee Comment

. Section 203 is adapted from section 81, Model Probate
Code. The following 1s quoted from the comment on the Model
Probate Code section:

"The third exception to the conclusiveness of
these orders 1ls with respect to the fact of death.
According to the decilislion in the case of Scott v.
McNeal, 154 U.S. 34, 14 S.Ct. 1108 (1894), an
ordinary probate proceeding in which the alleged
decedent is not made a party and is not given
riotice does not bind him, and he may attack the
whole proceeding collaterally. This is because
due process requilrements have not been complied
with. But 1f reasonable notice is given to the
alleged decedent, and he is made a party to the
proceeding, he is bound. The form of notice pro-
vided for in this Code makes the alleged decedent
a party; and if the steps referred to in exception
(c) hereof are taken, he would receive reasonable
notice. This simply means that he is bound by
the proceeding and cannot attack 1t collaterally.
But, according to the provisions of this section,
he can recover his property back to the extent
that it is in the hands of the perscnal repre-
sentative or distributees., He cannot recover it
back from creditors, and the personal representa-
tive 1is protected to the extent that he acted in
good faith.™ :

Section 204. (Mode of procedure) Upon the entry of the

order establishing death of the absentee, administration of
the estate of the absentee, whether testate or intestate,
shall proceed as provided for the estates of other decedents,
except as otherwilse provided in sections 199 to 208 of thié
Act.

Advisory Committee Comment

Section 204 is adapted from section 515, Iowa Probate
Code. :
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Section 205. (Revocation of letters; settlement of ac-

count upon revocation) TUpon proof that the absentee is alive,
letters theretofore granted shall be revoked. Acté of a
personal representative prior fto revocation of letters shall
be valid for all purposes, but after revocation the personal
representative shall have no further power in the capacity

of personal representative except as provided in this section.
The personal representative shall pay claims allowed and
proved, shall file an account of his adminisftration for the
period of time preceding revocation of letters and shall
transfer any property in his hands to the person for whose
estate he acted or to the duly authorized agent of that
person. |

Advisory Committee Comment

Section 205 is a rewritten form of ORS 120.380.

Section 206. (Rights of absentee) (1) In the event a

sale of property has been conducted by fhe personal represen-
tative, the absentee shall have no right, title or interest
in or to the property sold, but only to the proceeds realized
therefrom or so much thereof as may remain in the hands of
the personal representative upon the closing of the estate.
{2) The absentee sha}l haVe, for a period of five years
after distribution of the estate, a right to recover from the
distributees any estate or proceeds of any estate of the ab-
sentee that remains in their hands, but thefe shall be no
right of recovery from purchasers of property sold by the

distributees.
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Advisory Committee Comment

Section 206 is a paraphrase of ORS 120.370 and 120.380.
The right of the absentee to recover the proceeds of the
estate from the dlstributees is limited to five years after
the distribution of the estate, as now provided in ORS
120.370.

Section 207. (Substitution of parties) After revoca-

tion of letters the absentee may be substituted as plaintiff
in actions and sulits brought by the personal representative.
The absentee may be substituted as defendant, upon his appli-
cation or application of the plaintiff, in actions and suits
'brought against the personal representative. If the absentee
is Subsfituted as defendant, he shall not be compelled to go
to trial.Within less than three months after the date of the
substitution.

Advisory Committee Comment

" Section 207 covers the substance of ORS 120.390.

Section 208. (Costs) The costs, expenses and charges
attendipg the issuance of letters or their revocation shall
be paid out of the estate of the absentee. If the petition
for administration is not granted, the applicant shall pay
the costs, expenses and charges.

Advisory Committee Comment

Section 208 is ORS 120.400, with editorial changes.
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ARTICLE VIII. INHERITANCE TAX

Advisory Committee Comment

The Advisory Committee and the Bar Committee on Probate
Law and Procedure adopted the recommendation of their joint
subcommittee that a proposed Oregon estate tax law, to re-
place the present inheritance tax statutes, be drafted and
presented to the Legislative Assembly. A draft has been pre-
pared which has the approval of both committees. It has been
submitted tTo the Committee on Taxation of the Oregon State
Bar for study and consideration. However, as part of the
estate tax draft, tax rates must be computed .and arrived at
which would provide revenue substantially the same as that
produced by the present inheritance tax. In view of the tech-
nical problems and the time involved in working out the de-
talls of the proposed estate tax law and determining appropri-
ate rates, it was decided to include in the proposed code
minimal procedural amendments and repeals of the present in-
heritance tax statutes to conform to changes made by other
portions of the proposed code. The inclusion of these amend-
ments and repeals in the proposed code does not evidence or
indicate a recommendation by the committee in favor of the
present inheritance tax statutes and against an Oregon estate
tax law, which as stated both committees favor. We trust the
inclusion of these technical amendments will not be so
construed. '

The proposed amendments and repeals of present inherit-
ance tax statutes are purely procedural. No change is pro-
posed in the present statute sections on taxable property,
deduction or rates, except an amendment of ORS 118.010 to
delete a reference to dower and curtesy in subsection (1)
thereof. Similarly, no changes are proposed in the sections
covering lien, payment and compromise of tax, except as fol-
lows: ORS 118.230 is amended to refleet the proposed deter-
mination of the tax by the State Treasurer rather than by
the probate court. ORS 118.280 is amended to conform to the
power of sale granted to the personal representative without
court order except in certain cases. ORS 118.300 and
118.350 are amended to delete certain present functions of
the probate court and substitute functions to be performed
by the State Treasurer. The amendment of ORS 118.300 would
also reduce the required amount of the bond to be given in
the case of deferred payment of the tax.

The present sections on administration of inheritance
tax are not amended. However, it is proposed that ORS
118.420, 118.480 and 118.500 be repealed. ORS 118.460 now
provides that full information on estates filed be furnished
the State Treasurer. The need for ORS 118.420 would be
eliminated by the proposed provision that the determination
of the tax be made by the administrative agency and not
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by the probate court. The provision for applying for letters
in section 84 of the proposed code would permit the State
Treasurer to make application as an interested person. The
present provisions for furnishing information to the State
Treasurer would make ORS 118,480 unnecessary. ORS 118.500
would not be applicable under the proposed code since all
probate jurisdiction 1s vested in the circuit court.

The only portion of the present inheritance tax law in
which substantial amendment is proposed is that dealing with
appraisal and judiclal approval. The amendments would pro-
vide for filing inheritance tax returns directly with the
State Treasurer and for an administrative determination of
the tax in the first instance by the State Treasurer and not
by the probate court. The probate court would not be In-
volved in the determination of the tax unless objection to
the taxes found owing by administrative agency was- filed.
The amendments would provide that if objection was made to
the determination of the tax by the administrative agency,
the matter would be set for hearing by the probate court up-
on notice to the State Treasurer and to interested persons,

- and the court would then make a redetermination of the amount
of the inheritance tax. Appeal would be from The determin-
ation by the circult court as is now provided.

It is proposed to repeal ORS 118.610, 118.620, 118.630
and 118.650, covering inventory and appraisement, since the
same subject matter is covered by sections 122 to 124 of the
proposed code.

The amendments to ORS 118.640 are purely editorial.

The amendment of ORS 118.660, in addition to editorial

' changes such as using the word "return" in place of "schedule,
1ist or statement", provides that the return shall include a
computation of the tax payable. ORS 118.670, 118.680 and
118.690 can be repealed because the determination of the fax
would be made in the first instance by the administrative
agency and not by the probate court.

Section 217 provides for a determinaticen of the amount
of the tax by the State Treasurer and for giving notice to
the party filing the return if the State Treasurer finds
that a deficiency exists in the tax as computed in the return.

ORS 118.700 is amended to provide for filing objection

to the tax determined by the State Treasurer and for hearing
and redetermination of the tax by the probate court.

Section 209. ORS 118.010 is amended to read:

118.010. (Prdperty, transfers and interests subject to
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tax) (1) All property, tangible or intangible, and any in-
terest therein, within the jurisdiction of the state, whether
belonging to the Inhabitants of this state or not which pas-
ses or vests by [dower, curtesy, ] survivorship, will or by
statutes of inheritance of this, or any other state, or by
revesting, repayment or settlement of any previoﬁsly escheat--
ed estate or part thereof, or by the exercise or nonexercise
of a general power of appointment as provided in subsection
(5) of this seétion, or by deed, grant, bargain, sale or
gift, or as an advancement or division of his or her estate,

" made in contemplation of the death of the grantor or bar-
gainor or intended to take effect in possession or enjoyment
after the death of the grantor, bargainor or donor to any
person or persons., or to any body or bodies, politic or
corporate, in trust or otherwise, or by reason whereof any
person or body politic or corporate shall become beneficially
entitled, in possession or expectation, to any property or
income thereof, is subject to tax at the rate specified in
ORS 118,100, to be paid to the State Treasurer for the use

of the state.

(2) (a) Whenever property, other than real property
held by the entirety, is held in the joint names of two or
more persons, or deposited in banks or other institutions
or depositories in the joint'ﬁames of two of more persons
and payable to either or the éurvivor, upon the death of one
of such persons the right of the surviving joint tenant or
tenants, person or persons to the immediate ownership or

possession and enjoyment of such property shall be deemed a
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taxable transfer.in the same manner as though the whole prop-
erty to which such transfer relates belonged absolutely to
the deceaéed joint tenant or depositor and had been devised
or bequeathed to the surviving joint tenant or tenants, per-
son or persons, excepﬁing therefrom such parts thereof as
may be shown to have originally belonged to such surviving
joint tenant or person, and never to have been acquired from
the decedent fér less than a fair consideration in money or
money's worth, and if the property has been acquired from
decedent for less than such fair consideration, there shall
be excepted from the value of the property a portion equal
to the amount of the consideration so furnished.

| (b) TUpon the death of one of the tenants of real prop-
erty held by the entirety,rthe right of thé surviving tenant
to the immediate oﬁnership br'possession and‘enjoyment of
such property shall be deemed a taxable transfer in the same
manner as though one-half of the whole property to which such
transfer relates bhelonged absolutely to the deceased tenant
and had been devised or bequeathed to the surviving tenant .

(3) Any transfer of property made by a decedent by deed,

grant, bargain, sale or gift, within three years prior to
the decedent's death without a valuable and adequate con-
sideration therefor, shall, unless shown to the contrary, be
deemed to have been made in confemplation of death within the
meaning of ORS 118.005 to 118.840; but no such transfer made
before such three-year period shall be treated as having
been made in contemplation of death if:

(a) No gift taxes were payable under ORS chapter 119 on
such transfer; or
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(b) All gift baxes payable under ORS chapter 119 on
such transfer were pald when due.

(4) 1In the event of death of one of the tenants of
property held by the entirety, after éale thereof upon an
executory or instalment contract, the transfer of the de-
cedent's interest in the unpaid balance owing upon such con-
tract at the time of death shall be deemed a taxable transfer
in the same manner as under paragraph (b) of subsection (2)
of this section.
| (5) When, after August 3, 1955, property passes or
vests subject to a general power-of appointment, for the
purposes of the taxes imposed by ORS 118.005 to 118.840 by
reason of the death of the donor, the donee is deemed to have
acquired the full taxable interest from the donor. For the
purposes of the taxes imposed by ORS 118.005 to 118.840 by
reason of the death of the donee of such a general power, an
appointee, or beneficiary who takes where the power of ap-
pointment is not exercised is deemed fo have acquired from
the donee the full taxable interest of the property which
" passes or vests by reason of the exercise or nonexercise of
the power by the.donee. A general power of appointment is
one which the donee may exercise in favor of himself, his
estate, his creditors or the creditors of his estate, during
lifetime or at death, and includes one under which the donee
may convey or transfer ownership of the prdperty to whomever
he may choose. A power to consume, invade, or appropriate

property for the benefit of the donee which is limited by an
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ascertainable standard relating to the health, education,
support, or maintenance of the donee shall not be deemed a

general power of .appointment.

Section 210. ORS 118.230 is amended to read:

118.230. (Lien of tax; liability for payment; limita-

tion) (1) Every tax imposed by ORS 118.005 to 118.840 is a
lien upon the property embraced in any inheritance, devise,
bequest, legacy or gift until paid, and the person to whom
such property is transferred, and the administrators, execu—.
tors and trustees of every estate embracing such property are
personally liable for such tax until its payment, to the ex-
tent of the wvalue of such property.

(2) However, in all estates, exXcepting those of non-
resident deceased, if all inheritance taxes are not sued for
within six years after the amount of such taxes is determined
by the [probate court and the notice of such determination
has been served upon the] State Treasurer, as provided in

[ORS 118.690] section 217 of this 1969 Act, they are coriclu-

sively presumed to be paid and cease to be a lien against the
estate, or any part thereof, except that as to property not
previously reported to the State Treasurer, the time limita-
tion shall run only from the time of the reporting thereof.
In estates of nonresident deceased, such limitation period
shall not apply until one year has elapsed after official
notice of the death of the nonresident deceased, with des-
cription and probable wvalue of the estate, has been filed

with the State Treasurer.
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Section 211. ORS 118.280 is amended to read:

118.280. (Power to sell for payment of tax; tax lien

fransferred to proceeds when property of estate sold or
mortgaged) (1) Every exécutor, administrator or trustee

has power t5 sell as much of the propefty embraced in any
inheritance, devise, bequest or legacy, as will enable him

to péy the fax imposed by ORS 118.005 to 118.840, in the same
manner as he is‘éuthorized to do for the payment of the debts
of a decedent.

(2) Any part of fhe gross estate sold [pursuant to an
order of the coufﬁ or by virtue of a power conferred by will]
for the payment of claims against the éstate and expenses of
administration, for the payment of the tax imposed by ORS
118,005 to 118.840, or for purposes of distribution, shall
be divested of the lien of such tax, and such lien shall be
transferred to the proceeds of such sale. A mortgage on
property executed [pursuant to an order of court or by virtue
of a power conferred by ﬁill] for payment of claims against
the esfaterand expenses of administration and for payment of
the tax imposed by ORS 118.005 to 118.840 shall constitute a

lien upon said property prior and superior to the inheritance

Tax lien, which inheritance tax lien shall attach to the pro-

ceeds of such mortgage.

Section 212. ORS 118.300 is amended to read:

118.300. (Deferred payment; bond) Any person or corpo-

ration beneficially interested in any property chargeable
with a tax under ORS 118.010, and executors, administrators

and trustees thereof, may elect, with six months from the
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death of the decedent, not to pay such tax until the person
or persons beneficially interested therein shall come into
actual possession or enjoyment thereof. It it 1s personal
property, the person or persons 50 electing shall give a bondr
to the state in [the penalty of three times] double the amount
of [such] the tax, with such sureties as the [probate judge of

the proper county] State Treasurer may approve, conditioned

for the payment of such tax and interest thereon, at such
time and period as the person or persons beneficially inter-
ested therein may come into actual possession or enjoyment

of such property, which bond shail be executed and filed, and
a full return of such property [upon oath] made to the [pro-

bate court] State Treasurer within six months from the date

of transfer thereof, as in this section provided. Such bond

must be renewed every five years.

Section 213. ORS 118.350 is amended to read:

118.350. (Compromise and compounding tax; proceedings

in case of actions or suilts involving title to real property)

(1) Whenever an estate, devise,'legacy or beneficial inter-
est therein, charged or sought to be charged with the inher-
itance tax 1s of such nature or is so 'disposed that the
liability of the same 1s doubtful, or the vélue thereof can-
not with reasonable certainty be ascertalined under the pro-
visions of law, the State Treasurer may, with the written ap-
proval of the Attorney General setting forth the reasons
therefof, compromise with the beneficiaries ‘or representa-
tives of such [estates] estate, and compound the tax thereon.

[; but the settlement must be approved by the court having

-216-



~Jjurisdiction of the estate, and after such approval] The
payment of the amount of the taxes so agreed upon shall dis-
charge the lien against the property of the estate.

(2) In any suit or action [in the circuit court of the
state] involving the titie to real property [only], in which
it‘appears, by the pleadings or 6therwise, that an inheritance
tax is or might be payable to the State of Oregon by reason
of the death of any person whose estate has not been adminis-
tered in Oregon, [such circuit] the court shall direct that
a copy of the pleadings in such cause be served upon the State
Treasurer, such service to be made as summons is served in
any cause in the circuit court of this state.' Thereupon
further proceedings in the cause shall be suspended until the
State Treasurer has had an opportunity to appear therein,
such appearance to be made within the time that is required
by the service of summons upon a private person or corporation.
The State Treasurer shall appear in the cause and present
the claims of the state, if any, to an inheritance tax, and
it is the duty of the Attorney General of the state to repre-
, 8ent the state and the State Treasurer in such proceedings,
and the State Treasurer may, with written approval of the
Attorney General setting forth the reasons therefor, com-
promise and compound the tax claimed to be due ﬁpon the pass-
ing of such real property. Such settlement and compromise
shall be entered of record in the Journal of the proceedings
of such court. Thereafter the payment of the amount of taxes
50 agreed upon shall discharge the inheritance tax 1lien

against the property. If a compromise is not effected, the
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amount of tax, if any, due upon the passing of the real prop-
erty shall be determined‘by the circﬁit court as are other
-questions involved in such litigation, and subject to the

‘same right of appeal to the Supreme Court. The decree of the
circult court or of +the Supreme Court, if there is an appeal,
is conclusive as to the amount of taxes due upon the passing
of the.real property and payment thereof shall discharge the

lien against the property.

Section 214. ORS 118.640 is amended to read:

118.640. (Evaluating particular interests) (1) [Every
inheritance, devise, bequest, legacy or gift, upon which a
tax is imposed under ORS 118.005 to 118.840, shall be ap-
praised at its full and true value immediliately upon the death'
of the decedent, or as soon thereafter as may be practicable]

The personal representative of the estate of a decedent shall

inventory the property of the estate as previded in section

122 of thi& 1969 Act; [provided, that] but when [such] an

interest is contingent, defeasible or of such a nature that
its [full and] true cash value cannot sooner be ascertalned,

[at the date of decedent's death] it shall be [appraised]

determined at the time when [such] the value first hecomes
ascertalinable, at itsrffull and] true cash value as of the
date of decedent's death and without diminution for or on
account of any valuation made or tax paid theretofore upon
the particular estates upon whieh the devise, bequest, leg-
acy or gift may have been limited.

(2) Whenever a gift or devise of real property which

is subject to inheritance tax passes to or vests in a
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husband and wife as tenants by the entirety, the inheritance
tax thereon shall be determined in the same manner as though
[each of such tenants by the entirety took an undivided one-

half of the property as tenants in common] the grantees or

devisees took undivided halves of the real property as tenants

in common.

{(3) Whenever [any] an estate or interest 1s so limited
that it may be divested by the act or omission of the devisee
or legatee, [such] the estate or interest shall be taxed as
[if] though there were no possibility of such divesting.

(45 The value of [every] a limited estate, income, in-
terest or annuity dependent upon any life or lives in being
shall be determined by the rules or standards of mortality
and of value used by the "Actuaries' or Combined Experience
Tables," except that the rate of interest on computing the
present value of all [such] limited estates, incomes, inter-
ests or annuities shall be four percent per year. The wvalue
of the interest or estate remaining after [such] the limited
estate, income, interest or annuity shall be determined by
deducting the amount found to be the value of [such] the
limited estate, income, interest or annuity from the value
of the entire property in which [such] the limited estate,

income, interest or annuity exists.

Section 215. ORS 118.660 is amended to read:

118.660. (Delivery to State Treasurer of tax return

and copy of inventory) (1) [Every] The executor, adminis-

trator or trustee of [any] an estate subject to an inheritance
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tax under the laws of this state, whether or not any such

tax may be payable, [as soon as practicable after the appraise-
ment or reappraisement of the estate and] before the court
authorizes any payment or distribution to the legatees or to

any parties entitled to a [beneficiary] beneficial interest

therein, shall deliver to the 3State Treasurer a copy of each
inventory [and appraisement] duly certified to be such by the
clerk of the court, or by the executor, administrator or
trustee personally or by his attorney of record[, and shall
file with the clerk p;oof of such deliverys].

(2) [Every such] The executor, administrator or trustee

or, if none is appointed, an heir or other representative of

the decedent, shall, as soon as practicable, [make and] file
with the State Treasurer a [schedule, list or statement,
verified by his oéth and] return in a form to be prescribed
by the State Treasurer, which [schedule] shall include a
statement of the name, age and relationship to the deceased

of each person entitled to any [beneficiary] beneficial

interest in the estate, together with the [full and] true
cash value of [such] the interest, a list and description of
all transfers of property, in trust or otherwise, made by
the decedent in his lifetime as a division or distribution
of his estate in contemplation of death or intended to take
effect at or after his death, [and] such other data as the
State Treasurer deems appropriate in the determination of

inheritance taxes and a computation of any tax payable. [If

the estate of the decedent is subject to a tax, whether or

not any such tax méy be payable, but the estate will not be
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Section 217 (page 221)

Section 217. (Determination of tax by State Treasurer,

notice) The State Treasurer shall determine the amount of the
tax. If he determines that there is a deficiency in the amount
of the tax as computed [by] in the return, he shall give notice

of the deficiency to the person who filed the return and to

the attorney for that person.

Section 218 (page 221)

Section 218. ORS 118.700 is amended to read:

118.700. (Filing objection to determination of tax; re-

determination by court; appeal) (1) Within 60 days after

notice of the [assessment and] determination by the [probate

court] State Treasurer of any tax imposed by ORS 118.005 to
118.840, or within such additional time thereafter as may be
fixed by written stipulation of the partles or as may be allowed

by the court, [the State Treasurer, or] any person interested

therein [,] may file with the court [objections] objection
thereto in writing, and pray for a [reassessment and] redeter-

mination of [such] the tax.



probated or administered, sn heir of decedent, acceptable

to the State Treasurer, shall file with the State Treasurer
a like schedule; list or statement, containing also therein
‘a description of the assets and the properties of the estate,
the full and true values thereof, and the items that may
properiy be deducted in the determination of inheritance

taxes due therefrom as provided in ORS 118.070.]

Section 216. Section 217 of this Act is added to and

- made a part of ORS 118.005 to 118.840.

Section 217. (Determination of tax by State Treasurer;

notice) The State Treasurer shall determine the amount of
the tax. If he determines that there is a deficiency in the
amount of the tax -as computed by the return, he shall give

notice of the deficlency to the person who filed the return.

Section 218. ORS 118.700 is amended to read:

118.700. (Filing objection to determination of tax; re-

determination by court; appeal) (1) Within 60 days after

the tassessment and] determination by the [probate court]

State Treasurer of any tax imposed by ORS 118.005 to 118.840,

or within such additional time thereaftef as may be fixed by
written stipulation of the parties or as may be allowed by
the court, [the State Treasurer, or] any person interested
therein[,] may file with the court [objections] objection
thereto in writing, and pray for a [reassessment andj
rédetermination of [such] the tsx.

(2) Upon [any] objection being so filed, the [probate]

court shall appoint a time for the héaring thereof, and
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cause notice of [such] the hearing to be given by mail to

the State Treasurer, and to all other parties interested, at
. least 10 days before the hearing [thereof]. At the time ap-
pointed in [such] the notice, the court shall proceed to hear
[such] the objection[,] and any evidence which may be offered
in support thereof or opposition thereto. [All evidence
heard on such reappraisement shall be reduced to writing and
filed with the clerk of court. If, after such hearing, the
court finds the amount at which the property is appraised is
its full and true value, and the appraisement was made fairly
" and in good faith, it shall approve such appraisement; but if
it finds that the appraisement was made at a greater or
smaller sum than. the full and true value of the property, or
that the same was not made fairly or in good faith, it shall,
by order, set aside the appraisement and determine such

value.] If, upon the hearing, the éourt finds that the

determination by the State Treasurer of any tax imposed by

ORS 118.005 to 118.840 was erroneous, the court shall, by

order, redetermine the tax.

(3) The State Treasurer[,] or anyone interested in the
[property appraised, may appeal to the circuit court from the
Jjudgment, order, and decree of the county court in the prem-

ises, and] determination of the tax may appeal to the Supreme

Court from the order[, judgment, or decree] of the [circuit]
court in the [same] manner [as 1s] provided by law [for ap-
peals from the county and circuit courts]. All appeals taken
from the [judgment or decree] order of the court shall be had
and tried on appeal in the same manner and with like effect

as appeals in suits Iin equity are heard and tried.
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ARTICLE IX. GUARDIANSHIPS AND CONSERVATORSHIPS

Advisory Committee Comment

The amendments of ORS 126 006, 126.106, 126.126,
126.131, 126.146, 126.151, 126.166, 126, 186, 126. 338
126.411, 126, 426 126.431, 126. 476 and 126. 495 of the pres-—
ent guardianshlp code proposed by this article would super-
sede and replace present ORS chapter 127, covering the sub-
Ject of conserving property of missing persons. The amend-
ments would provide very simply that the present guardianship
code include and apply to guardianships of the estate for
missing persons, in addition to the present coverage of
minors, incompetents and spendthrifts.

The bulk of ORS chapter 127 was enacted in 1937. The
portion of the chapter covering persons missing during war
was enacted in 1945. The annotations to Qregon Revised Stat-
utes indicate that this chapter has been very little used
since its enactment. The chapter was considered in the recent
case of Esson v. Flickinger, 237 Or. 462, 391 P.24 769 (196.4).
This decision would indicate that the powers given guardians
by the guardianship code are much broader than the powers pro-
vided by ORS chapter 127.

The committee agreed that the broad and familiar proce-
dural and notice provisions of the 1961 guardianship code
"would provide a vehicle for administration and conservation
of the property of missing persons superlor to that of the
somewhat limited ORS chapter 127.

The amendments do not change the substance of the pres-
ent guardianship code, but merely include in its provisions
an additional category of ward, namely, "missing persons."

It should be noted, however, that because of the unusual na-
ture of the problem more adequate requirements are provided
for notlce to the missing person. Thus, not only 1s publica-
tion required, but it is also required that notice be given
the missing person by registered mail and by mail to be for-
warded by the United States Social Security Administration,
which has a very complete system of nation-wide 1nformat10n
on the beneficiaries of the Social Security Act. Furthermore,
it 1is provided that notice be given to such additional per-
sons as the court might find interested and entitled.

Since the amendments would replace the portion of ORS
chapter 127 covering persons missing during war, it should be
noted that the definition of a missing person specifically in-
cludes one "who is known to be unable to return to his usual
place of abode and 1s unable to manage his affairs during his
absence." This clause of the definition would cover those
persons referred to in ORS 127. 310 to 127.350.
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It was also tThe consensus of the committee that certain
procedural amendments to the guardianship and conservatorship
statutes should be enacted to bring these statutes into har-
mony with the philosophy of the probate secticons of the pro-
posed code,.

Section 8 of the proposed code provides that a probate
commissioner may act upon uncontested petitions for appoint-
ment of guardians and conservators to the extent authorized
by rule of court. Section 5 provides that jurisdiction in
guardianships and conservatorships is vested in the circuit
court. :

ORS 126.011 is repealed because that statute section is
now outdated. ’

ORS 126.446, prescribing a one-year time limitation on
the order for sale of real property, 1s also repealed. This
present time limitation probably has caused more problems than
most of the other provisions of the guardianship code. In
view of the tlme consuming requiremenfts for the petition,
citation and order on sale of real property, it seems an un-
necessary burden to have t¢ require recourse to the court for
an extension of this authority. .

Comments on the procedural amendments fellow the sec-
tions in this article.

Part 1. Guardianships

Section 219. ORS 126.006 is amended to read:

126.006. (Definitions for ORS 126.006 to 126.565) As

used in ORS 126.006 to 126.565, unless the context requires
otherwise:

(1) "Court" means any court having probate jurisdiction
or a judge thereof.
| (2) M"Guardian" means any person appointed under ORS
126.006 to 126;565 as guardian of the person, guardian of the
estate, or both, for anj other person.

(3) "Incompetent" includes any person who, by reason of

mental illness, mental deficiency, advanced age, disease,
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weakness of mind or any other cause, 1s unable unassisted to
property manage gnd take care of himself or his property.

(4) "Institution" includes any public or private insti-
tution located within or outside this state.

(5) "Minor" means any person who has not arrived at the
ége of majority as provided in ORS 109.510 or 109.520f

(6) "Missing person" means any person whose whereabouts

is unknown and whose absence 1s unexplained or who 1s known

to be unable to return to his usual place of abode and is un-

able fo manage his affairs during his absence.

[(6)] (7) "Spendthrift" includes any person who, by
excessive drinking, idleness, gaming or debauchery of any
kind, spends,lwastes or lessens his estate so as fo expose or
likely to expose himself or his family to want or suffering,
or to cause any public authority or agency to be charged for
any expense of the support bf himself or his familly.

[(7)] (8) "Ward" means any person for whom a guardian

has been appointed.

Section 220. ORS 126.106 is amended to read:

126.106, (Jurisdiction to appoint guardians) Any court

having probate jurisdiction may appoint:

(1) Guardians of the person, guardians of the estate,
or both, for resident incompetents or resident minors.

(2) Guardians of the person or guardians of the person
and estate for incompetents or minors who, although not resi-
dents of this state, are physically present in this state and
whose welfare requires such apﬁointment.

(3) Guardians of the estate for resident spendthrifts.
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(4) Guardians of the estate for nonresident incompe-
tents, nonresident minors or nonresident spendthrifts who
have property within this state.

(5) Guardians of the estate for missing pDersons who

have properfy within this state.

Section 221. ORS 126.111 is amended to read:

126.111. (Venue for appointment of guardians) The

venue for the appointment of a guardian [shall be] is:

(1) In the county where the propdsed ward resides; [or]

(2) [If the proposed ward does not reside in this
state,] In any county in which any property of the proposed
ward 1s located; [,] or

{(3) In any county in which the proposed ward is physi-

cally present.

Advisory Committee Comment

Section 221 amends ORS 126.111, specifying venue for ap-
pointment of guardians, to simplify the initiation of guardi-
anships. The amendment conforms the ORS section to the simpli-
fied venue provisions in the proposed probate code.

Secticn 222. ORS 126.126 is amended to read:

126.126. (Petition for appointment of guardian) Any

person may file with the clerk of the court a petition for
the appointment of a guérdian. The petifion shall include
the following information, so far as known by the petitioner:
(1) The name, age,,residence and post—officé address of
the proposed ward.
(2) Whether the proposed ward is an iﬁcompetent, minor,

missing person or spendthrift, and whether he is a resident

or nonresident of this state.
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(3) Whether the appointment of a guardian of the per-
son, guardian of the estate, or both, is sought.

(4) The name, residence and post-office address of the
proposed guardian, and that the proposed guardian i1s quali-
fied to serve as guardilan.

(5) A general description and the probable value of the
property of the proposed ward and any income to which he 1is
entitled, If any moneys are paid or payable to the proposed
ward by the United States thréugh the Veterans Administration,
the petition shall so state.

(6) The name and address of any person or institutioﬁ
having the care, custody or control of a proposed ward who is
an incompetent or minor. |

(7) The reasons why the appointment of a guafdian is
gsought, the relationship, if any, of fthe petitioner tTo the
proposed ward and the interest, if any, of the petitioner in

the appointment.

Section 223. ORS 126.131 is amended to read:

126.131. (Issuance of citation) (1) Except as other-

wise provided in ORS 126.136, 126.141 and 126.146, the court,
upon the filing of a petition under ORS 126.126, shall order
the issuance of a citation requiring the persons or- institu-
tions referred to in subsection (2) of this section to appear
and show cause why a guardian should not be appointéd for the
proposed ward.

(2) Citation issued under subsection (1) of this sec-

tion shall be served:

(a) If the proposed ward is an incompetent, on any
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person or an officer of any institution having the care, cus-

tody or control of the incompetent, and on the incompetent.
(b) If the proposed ward is a minor, on.any person or

an officer of any institution having ﬁhe care, custody or con-

trol of the minor, and if the.minor is 14 years of age or

older, on the minor.

(c) If the proposed ward is a missing person, on the

missing person and on such other persons as the court may di-
rect.

[(e)] (d) If the proposed ward is a spendthfift, on the
spendthrift.

[(d)]} (e) If the proposed ward 1s receiving moneys paid
or payable by the United States through the Veterans Admini-

stration, on a representative of the Veterans Administration.

Section 224. ORS 126.146 is amended to read:

126.146. (Service of citation; appearance) (1) The

citation issued under ORS 126.131 shall require the person or

institution served to appear and show cause why a guardian

should not be appointed for the proposed ward:

(a) 1If served personally within the county in which the
proceeding is pending, within 10 days after the date of ser-
vice. |

(b) If served personally within any other county in
this state, within 20 days after the date of service.

(¢) If served by publication or if served personally
outside this state but within the United States, within four

weeks after the date of first publicatlion or after the date

of personal service.
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Section 224 (page 229)

{2) The citation shall be served and returned as summons
is served on a defendant and returned in a civil action. Iif

the proposed ward 1s a missing person, citation shall be served

on the missing person by publication, by registered or certified

mail to his last-known address and by postage prepald letter

to be forwarded through the United State Social Security Ad-

ministration to his last-known address avallable to that agency. .




(d) If served personally outside the United States,
ﬁithin six weeks after the déte of service. _

{(2) The ecitatlon shall be sérved and returned as sum-=
mons 1s served on a defendant and returned in a civil aétion.

1f the proposed ward is a missing person, citation shall be

served on the missing person by publication, by registered

mail to his last-known address and by postage prepaid letter

to be forwarded through the United States Social Security Ad-

ministration to his 1ast—khown address available to that agen-

cy.

(3} Service of citation is not necessary on a person or
an officer of an Institution who has signed the petition, has
signed a written waiver of service of citation or makes a gen-

eral appearance.

Advisory Committee Comment

Section 224 amends ORS 126.146 to supply an obvious omis-
sion in the present statute, in addition to inclusion of the
provision as to missing persons previously commented upon.

.Sectioﬁ 225, ORS 126.151 is amended to read:

126.151. (Order of appointment) If it appears to the

court that the allegations of the petition are sufficient and’
that a guardian should be appointed for the proposed ward,
the court shall make an order appoiqting a guardian. The
order shall specify whether the guardian appointed is guard-
ian oflthe person, guardian of the estate, or both; whether

the ward is an incompetent, minor, missing person or spend-

thrift; and whether the ward is a resident or nonresident of

this state. The court by order shall specify the amount of

the bond to be executed and filed by the guardian.
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Section 226. ORS 126.166 is amended to read:

126.166. (Preferences in appointing guardians) The par-

ents of a minor, or either of them, if qualified and suitabie,
shall be preferred over all others for appointment as guardi-
an of the person for the minor. Subject to this preference,
the-court shall appoint as guardian for an incompetént, minérl

missing person or spendthrift the qualified person most suit-

able who is willing to serve, having due regard, among other
factors, to:

(1) Any request for the appointment as guardian for an
incompetent contained in a written instrument executed by the
incompetent while competent.

(2)‘ Any request for the appointment as guardian for a
minor child contained in a will of other written instrument
executed by a parent of the minor child.

(3) Any request for the appointment as guardian for a
minor 14 years of age or older made by the minor.

(4) The relationship by blood or marriage of the pro-

posed guardian to the proposed ward.

Section 227. Section 228 of this Act is added to and

made a part of ORS 126.006 to 126.565.

"~ Section 228. (Term of bond; new bond; inereasing or re-

ducing bond) (1) The bond of a guardian shall continue in

effect until his final account 1s approved and an order of
discharge 1s entered, but a éurety may terminate his obliga-
tion upon notice in writing to the guardian and the court

specifying a date, not'less than 30 days after the date of
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the notice, when such termination is to become effective.
Prior to the date so specified the guardian shall execute
and file in the guardianship proceeding a new bond by a quali-
fied surety in like amount and upon the same conditions. If
the guardilian fails to do so, his authority as guardian shall
cease on the effective date of terminatibn of the obligation
of the surety on his bond. The letters of guardianship shall
thereupon be canceled and the guardian éhall make and file
his final account. |
(2) The court may at any tine increase or reduce the
amount of the bond required of a gUardian for the protection
of the ward and the estate of the ward, either upon its dwn
-~ motion or on the motion of the guardian or any interested per-
lson.

Advisory Committee Comment

Section 228 would replace ORS 126.176. The principal
change is to expand the provision for termination of liabil-
ity of a surety and to spell out the effect of failure tc pro-
vide a substitute bond.

Section 229, ORS 126.186 is amended to read:

126.186. (Letters of guardianship) When a guardian has
filed a bond as provided in ORS 126.171, and hils name, resi-
dence and post-office address as provided in ORS 126l181, the
court shall cause to be issued letters of guardianship to the
guardian. Letters of guardianship may be in the following

form:
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State of Oregon

LN N T
[v)]
¢4

County of

TO ALL WHOM THESE PRESENTS SHALL COME, GREETING:

KNOW YE, That on » 19, the’
(month) (day)
Court, County, State of Oregon, appointed
guardian of the _
(name of guardian) (person
for s
or estate or person and estate) (name of ward)
a(n)

3
(incompetent {or], minor, missing person or spendthrift)

that the naméd guardian has gqualfied and has the authofity and

shall perform the duties of guardian of the

(person or estate

for the named ward as provided by law.

or person and estate)
IN TESTIMONY WHEREQF, I have hereunto subscribed my name

and affixed the seal of the court at my office on

(month)
19
(day)
Clerk of the Court
(Seal) By , Deputy
ea

Section 230. ORS 126.230 is amended to read:

126.230. (Inventory and appraisal of ward's property)

(1} Within 60 days after the date of his appointment, or, if
necessary, such further time as the court may allow, a guard-

ian of the estate shall make and file in the guardianship
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proceeding a verified inventory of all the property of the
ward which comes to his possession or knowledge.

(2) Whenever any property of the ward not mentioned in
the inventory comes fto the possessioﬁ or knowledge of a guard-
jan of the estate, he shall either make and file in the guard-
ianship proceeding a verified supplementary inventory within
30 days after the property comes to his possession or know-
ledge, or include the property‘in nis next accounting, but
the court may order which of the two methods the guardian
shall follow.

(3) The court may order all or any part of the property
of the ward appraised as provided in [ORS 116.420 to 116.435]

section 124 of this 1969 Act.

Section 231. ORS 126.2485 is amended to read;

126.245. (Discovery of debts or property) Upon the

filing of a petition in the guardianship proceeding by the
guardién, the ward or any other interested person, alleging
that any person is indebted to the ward, or has, or 1s sus-
pectedrof having, concealed, embezzled, converted or disposed
of any property of the ward, or has possession or knowledge
of any such property or of any writing relating to such prop-
erty, the court may require such person to appear and answer
under cath concerning the matter, énd proceed as provided in

[ORS 116.310 and 116.315) section 139 of this 1969 Act.

Section 232. ORS 126.265 is amended to read:

126.265., (Borrowing money for ward) A guardian of the

estate, with prior approval of the court by order, may
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borrow money for the account of the ward and may mortgage or
pledge any property of the ward as security therefor. If the
court defermines that the borrowing is necessary or proper,
the court shall make an order approving the borrowing. The
order approving the borrowing may authorize one or more sep-
arate loans thereunder. The order shall prescribe the maxi-
mum amount of , the maximum rate of interest on and the date
of final maturity of the loan or loans, and shall describe
the property, if any, to be mortgaged or pledged to secure
the loan or loans. Any part of any such loan at any time not
fully secured is a general charge upon the estate of the ward

2

but one who acquires an infterest in any of the property of the

estate for value and without actual knowledge of such charge

takes free from it. [This section does not affect the appli-

cation of ORS 126,406 to 126.495, so far as they relate to
mortgages; but, sc far as possible, the proceedings with re-
‘spect to the loan of loans may be éombined with the proceed-
ings, if any,.with respect to mortgages as security therefor.]

Advisory Committee Comment

Section 232 amends ORS 126.265 to provide protection to
a bona fide purchaser who acquires property or an interest
therein which is subject to the general charge on the ward's
assets as provided by this statute section.

The amendment deletes the reference to ORS 126.406 to
126.495, describing the procedure for approval of a mortgage
of the ward's property. The committee does not see valid-
reasons for the present duplicated provisions authorizing
mortgages of the ward's property. ORS 126.265 seems adequate
to cover the procedure for approval of such mortgages. For
this reason, sections 234, 235, 236, 237, 239 and 243 are
amendments of present ORS sections to 1limit those sections to
proceedings for sale or lease of the ward's property. The
procedure for approval of mortgages, therefore, will be pro-
vided solely by ORS 126.265. ‘
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Section 233. ORS 126.338 is amended to read:

126.338. (Distribution of copies of accounts; court

settlement of accounts) (1) Before filing any account

other than his final account, a guardian of the estate shall
cause a copy of the account to be malled or delivered:

(a) If the ward has been committed or admitted to, and
not discharged from, a state institution listed in ORS
426.010, 427.010 or 428.420, to the Secretary of the Oregon
State Board of Control and to the superintendent of the in-
stitution who haS'presented a written request for a copy to
the guardian and fileﬁ a copy of the request‘in the guardian-
ship proceeding before the filing of the account.

(b) If there is a guardian of the person for the ward
other than the gﬁardian of the estate, to the guardian of
the person.

(¢) If the ward is a minor 14 years of age or older or
a spendthrift, to the ward.

(d) If the ward is a minor, a missing person or an in-

competent, to the ward's spouse who is not under legal dis-
ability and to those of the ward's children, parents, broth-
ers or slsters who are not under legal disability and have
presented é written request for a copy to the guardian and
filed a copy of the request in the guardianship proceeding
before the filing of the account.

(2) A guardilan of the estate shall file with each ac-
count other than his final account his affidavit or other
proof satisfactory to the court that copies of the account

have been mailed or delivered as prdvided in subsection (1)
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of this sectlon, showing the names of the persons to whom,
and the addresses to or at which, the copies were mailed or
delivered.

{(3) A guardian of the estate shall cause a copy of his
final account to be mailed or delivered to a ward not under
legal disabillty, to each person to whom copies of other ac-
counts are reqﬁirea to be malled or\delivered as provided in
subsection (1) of this section, to the executor or administra-
tor of a deceased ward's estate and to a successor guardian,
Within 10 days after the date of the mailing or delivery, any
such person may make and file in the guardianship proceeding
written objections to the final account.

(4) The court, before settlement of any account, may
provide for inspection of the balance of the property of the
ward on hand. The court shall settle each account flled by a
guardian of the estate by allowing or disallowing, either in
whole or in part, or surcharging such account; but without
prejudice to objections thereto at the time and in the manner

that objectlions may be made to a final account.

Section 234, ORS 126.406 is amended to read:

126.406. (Sale or lease of ward's property; purposes)

A guardian of the estaﬁe, with prior approval of the court by
order, may sell[, mortgage] or lease any of the property of
the ward: 7

(1) For the purpose of paying claims against the ward,
the guardlanship estate or the guardiah of the estate as such.

(2) For the purpose of providing for the proper care,
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maintenance, education and support of the ward and of any
person to whom the ward owes a legal duty of support.

(3) For the purpose of investihg the proceeds.

(4) For any other purpose that is in the best inter-

ests of the ward.

Section 235. ORS 126.411 is amended to read:

126.411. (Petition for sale or lease) A guardian of

the estate may file in the ‘guardianship proceeding a petition
for the sale [, mortgage] or lease of any property of the
ward. The petition shall include the following informétion,
so far as known.by the petitioner:

(1) The name, age, residence and post-office address of
the ward.

(2) Whether the ward is an incompetent, minor, missing
person or spendthrift.

(3) The name and address of any person or institution
having the care, custody or céntrol of a ward who is an in-
competent or minor.. |

() A general description and the probable value of all
the property of the ward that has come to the possession or
knowledge of fthe guardién anq_not theretofore disposed of,
and of all the property to which the ward may be entitled
upon any distribution of any estate or of any trust.

(5) The income being received from the property to be
sold [, mortgaged,] or leased, from all other property of the
ward and from all other sources, and the application of such

income.

(6) Such other information concerning the guardianship
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estate and the condition of the ward as is necessafy to enable
the court to be fully informed.

(7) The purpose of the proposed sale [, mortgage] or
lease, a general description of the requirements for such pur-
pose and the aggregate amount needed therefor,

(8) A specific description of the property to be sola [,

mortgaged] or leased.

Section 236. ORS 126.416 is amended to read:

126.416. (3ale or lease of personal property) Except as

provided in ORS 126.471, if the court, upon the filing of a
petition under OR3 126.411 for the sale [, mortgage] or lease
of personal property, determines that the sale [, mortgage]
or lease 1is necessary or proper for any purpoée referred to
in ORS 126.406, the court shall order the sale [, mortgage]
or lease to be made subject to such terms and—conditions as
the court may consider necessary or proper. The court may,
in its discretlion, order a hearing upon such petition and
with such notice as the court may order or without notice.

If the proceeds of the sale [or mortgage] exceed $1,000, the
guardian, within 15 days after the date of the sale [or
mortgage], shall make and file iq the'guardianship proceeding
‘a return of his proceedings concerning the sale [or mortgagel],
but such sale [or mortgagel] need not be confirmed by the

court.

Section 237. ORS 126.426 is amended to read:

126.426. (Sale or lease for more than five years of

real property; issuance of citation) (1) Except as otherwise
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(2) The citation shall be served and returned as summons
is served on a defendant and returned in a civil action. If

the ward 1s a missing person, citation shall be served on the

missing person by publication, by registered or certified mail

to his last-known address and by postage prepaid letter to

be forwarded through the United States Social Security Admin-

istratiocn tb his last-known address available fo that agency.




provided in ORS 126.431 and 126.471, the court, upon the
filing of a petition under ORS 126.411 for the sale [or
mortgagel} of real property, or the lease of real'property for
a terﬁ exceeding five years, shall order the issuance of a
citation requiring the persons or institutions referred to in
subsection (é) of this‘section to appear and shoﬁ cause why
an order for the sale [, mortgage] or lease should not be made.

{(2) Citation issued under subsection (1) of this sec-
tion shall be.éerved:

(a) If the ward is an incompetent, en any person or an
officer of any institution having-the care, custody or con-
ﬁrol of the incompetent, and on the incomﬁeteht.

(b) If the ward is a minor, on any person or an offi-
cer of any institution having the care, custody or control of
the minor, and if the‘mipor is 14 years of age or older, on
the minor. )

(e¢) If the ward is an incompetent or minor in fhe care,
custody or control of any institution, on any person paying
or liable for the care and mainfenance of the incompetent or
minor at the institution.

(d) If the ward is a missing person, on the missing

person and on such other persons as the court may direct.

[(d)] (e) 1If the ward is a spendthrift, on the

spendthrift.

Section 238. ORS 126.431 is amended to read:

126.431. (Service of citation; appearance) (1) The

citation issued under ORS 126.426 shall require the person
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or institution served to appear and show cause why an order

for the sale or lease should not be made:

(a) If served persohally within the county in which the
proceeding is pending, within 10 days after the date of ser-
vice.,

(b) 1If served personally within any other county in
this state, within 20 days after the date of service.

(¢) If served by publication or if served personally
outside this state but within the UnitedVStates; within four
weeks after the date of first publication or after the date
of personal service.

(d) If served personally outside the United States,
within six weeks after the date of service.

(2) The citation shall be served and returned as sum-
mons is served on é defendant and returned in a c¢ivil action.

If the ward is a missing person, citation shall be served on

the missing person by publication, by registered mail to his

last-known address and by postage prepald letter to be for-

warded through the United States Social Security Administra-

tion to his last-known address available to that agency.

(3} Service of citation is not necessary on a person
or an officer of an institution who has signed the petition,
has signed a written waiver of service of citation or makes

a general appearance.

Section 239. ORS 126.436 is amended to read:

7126.436. (Order for sale or lease; terms and condi-

tions) If it appears to the court that the sale [, mortgage]

or lease referred to in ORS 126.426 is necessary or proper
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for any purpose referred to in ORS 126.406, the court shall
order the sale [, mortgage] or lease to be made. A [mort-
gage] sale or [surface] lease ordered shall be made subject
to such terms and conditions as the court may consider neces-
sary or proper. [An order authorizing the execution of a
lease or other instrument for the purpose of exploring or
prospecting for and extracting, removing and disposing of
olil, gas and other hydrocarbons, and all other minerals or
substances, similar or dissimilar, that may be produced from
a well drilled by the lessee, shall require a minimum of one-
eighth royalty and shall set forth the annual rental, if any
rental is required to be paid, the period of the lease which
shall be for a primary term of 10 years and so long there-
affer as o0il, gas, other hydrocarbons or other leased sub-
stances are produced 1in paying quantities from the leased
premises or lands pooled or unitized therewith, or mining or
drilling operations are conducted on the leased premises or
lands pooled or unitized therewith, and may authorize such
other terms and conditions as the court may consider neces-
sary or proper including, without limitation, a provision em-
péwering the lessee to enter into any agreement authorized by
ORS chapter 520 with respect to the land covered by the lease,
including provisions for pooling or unitization by the lessee.
A sale ordered shall be made as provided in ORS 126.441 to
126.466, and subject to such additional terms and conditions

as the court may consider necessary. or proper. ]

Section 240. ORS 126.441 is amended to read:

-241-



126.441. (Public or private sale of real property; sale

on credit) (1) The order for the sale of reai property under:
ORS 126.436 or 126.471 shall direct that the sale be public or,
if fthe court detérmines that 1t is in the best interests of
the ﬁard, private. If public, the sale shall be made in the
same manner as like property is sold on executioh, or, i1f the
court determines that it 1s in the best interests of the ward,
the court may order the property to be sold on the premises

or elsewhere.

[(2) Except as otherwise provided in this subsection,
before proceeding to sell real property at private sale, the
guardian shall cause a notice of fthe sale to be published in
a newspaper published in the county in which the property is
situated, or if no newspaper is published in such county,
then in a newspaper of general circulation thereln, once a
week for four successive weeks, or four publishings in all.
The notice shall include a description of the property, the
place where bids will be received, the terms énd condltions
of the sale and that on and after a designated day certain,
which day shall be not less than one week after the date of
last publication, the guardian will proceed- to sell the prop=
erty. When the court determines from the inventory or other-
wise that the value of the property does not exceed $1,000,
the court may order the sale without the publication of no-
tice of the sale.]

[(3)] (2) When the sale of real property is upon
credit, the guardian may take the promissory note of the pﬁr—

chaser for the deferred balance of the purchase money, with a
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mortgage upon the propérty to secure the payment thereof, or
the guardian may sell the property oh contract of sale, with
title reserved until the deferred balance of the purchase
price and interest thereon, if any, are paid.

Advisory Committee Comment

Sections 240 and 241 amend ORS 126.441 and 126.456, re-
spectively, to delete the requirement for publication of no-
tice of sale of real property. Since the proposed probate
code does not require any publication of notice of sale, it
would seem advisable that the sale provisions in the guardi-
anship co¢de conform.

Section 241. ORS 126.456 is amended to read:

126.456. (Confirming or vacatbting sale of real property)

(1) . Upon the hearing under ORS 126.451 of objections to the
sale of real property or in the absence of objections, the
court shall make an order confirming the sale and dirébting
The execution of a proper conveyance to the proper person by
the guardian, unless the court determines that:

(a) There was substantial irregularity in the sale;

(b) The sum bild for the property 1is unreasonably less
than the value of the property; or

{c) By reason of another bid, arnet price can be ob-
tained for the property which‘exceeds by at least 10 percent
the net price to be obtained from the sale returned.

(2) TIf the court determines that there was substantial
irregularity in the sale, the court shall make an order va-
cating the sale and directing that the property be rescld as
though no prior sale had been made.

(3) If the court determines that the sum bid for the

property 1s unreasonably less than the value of the property,
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the court shall make 'an order vacating the sale and directing
that the property be resold [without further notice of sale,
but] subject to confirmation as provided in this section.

(u) .If the court determines that, by reason of angther
bid, a net price can be obtained for the property which ex-
ceeds by at least 10 percent the net price to be obtained from
the sale returned, the court shall make an order wvacating the
sale, and either directing that the property be resold to the
higher bidder without further order [or notice of sale], or
directing that the property be resold [without further notice
of sale, but] subject to confirmation as provided in this

section.

Section 242. ORS 126.461 is amended to read:

126.461. (Conveyance of real property; effect) [A con-

veyance executed by the guardian under ORS 126.456 shall set
forth the book and page of the journal of the court. where the
order for and thé order confirﬁing or directing the sale of
the real property are entered.] The effect of [the] a con-

veyance of real property by a guardian under ORS 126.456 shall

be the same as though made by the ward while not under legal
disability.

Advisory Committee Comment

Section 242 amends ORS 126.461 to eliminate the present
requirement for showing the journal book and page of the order
of sale in a guardian's deed. In many.places this information
is not obtainable for days after the order is entered. Dele-
tion of the regquirement was considered sensible to avold un-
necessary delay in c¢losing a sale. A similar requirement in
ORS 126.471 is deleted by the amendment of that ORS section by
~section 243 of this draft.
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Section 243, ORS 126.471 is amended to read:

126.471. (Sale or lease of property of spendthrift ward)

(1) 1If the court, upon the filing of a petition under ORS
126.411 for the sale [, mortgage] or lease of any of the prop-
erty of a ward who 1s a épendthrift, determines that the ward
is competent and consents to the sale [, mortgage] or lease
and that the sale [, mortgage] or lease is necessary or proper
for any purpose referred to in ORS 126.406, the court may
order the sale [, mortgage] or lease to be made subject to
such terms and éonditions as the court may consider necessary,
without the issuance of citation [, publication of notice of
sale] or confirmation by the court. If the proceeds of the
sale [or mortgage] exceed $1,000, the guardian, within 15 days
after the date of the sale [or mortgage], shall make and

file in the guardianship proceeding a return of his proceed-
ings concerning the sale [or mortgage].

(2) In the absence of a determination by the court that
the ward who is a spendthrift is competent and consents to
the sale [, mortgage] or lease of his property, such sale [,
mortgage] or lease may be made only as otherwise provided in
ORS 126.406 to 126.495.

(3) [A conveyance of real property executed by a guard-
ian under subsection (1) of this section shall set forth the
book and page of the journal of the court where the order for
the sale 1s entered.] The effect of [the] a conveyance of

"real property by a guardian under subsection (1) of this sec-

tion shall be the same as though made by the ward while not

under legal disability.
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(4) Within 60 days after the date of the order under
subsection (1) of this section for the sale of real property
of the ward situated in any county ofher than the county in-
which the order for the sale was\made, the guardian shall
cause to be recorded in the record of deeds of such other

county a copy of the order for the sale certified by the

clerk of the court.

Section 244. ORS 126.476 is amended to read:

126.476. (Exchange, partition, sale or surrender of

ward's property) (1) A guardian of the estate, with prior

approval of the court by order, may accept an offer to ex-
change real or personal properfy; or both, of the ward for
real or personal property, or both, of another, or to effect
a voluntary partition of real or personal property, or both,
in which the ward owns an undivided interest, where 1t appears
from the petition therefor and the court determines that such’
exchange or partiticn is 1in the best interests of the ward.

(2) A guardian of the estate, with prior approval of
the court by order, may accept an offer for the purchase or
surrenﬁer of the interest or estate of the ward in real or
perscnal property, or both, wﬁere it appears from the peti-
tion therefor and the court determines that:

(a) The interest or estate of the ward in such property
is contingenﬁ or dubious;

(b) The interest or estate of the ward in such property
is a servitude upon the property of the offeror;

{(c) The interest or estate of the ward in such property

is an undivided interest in property in which the offeror owns
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or is offering to purchase another or the other undivided
interest or interests; or

(d) For any other reason, therelis no market for the
interest or éstate of the ward in such property except by such
sale or surrender to the offeror.

(3) A guardian of the estate may file in the guardian-
ship proceeding a petition for authority to accept an offer
under subsection (1) or (2) of this section. The petition
shall include the following information, so far as known by
the petitioner: |

(a) The name, age, residence and post-office address
of the ward.

(b) Whether the ward is an incompetent, minor, missing
person or spendthrift.

(¢) The name and address of any person or institution
having the care, custody or control of a ward who is an incom-
petent or minor.

(d) The name and address of the offeror.

(e) A specific description of the property, interest or
estaté to be exchanged, partitioned, sold or surrendered, and
The price or property to be received therefor.

(f) Such other information as the petitioner may con-
sider necessary fo:enable the court £o be fully informed in
respect of the subject mattér.

(4) 1If the property, interest or estate to be exchanged,
partitioned, sold or surrendered consists solely of personal

property or an interest or estate therein, the provisions of
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ORS 126.M16 shall apply, except that no return of his proceed-
ings need be made and filed by the guardian.

(5) If the property, interest or estate to be exchanged,
partitioned, sold or surrendered consists in whole or in part
of real property or an interest or estate therein, the provi-
sions of ORS 126.426 and 126.431 and subsection (1) of ORS
126,471 shall apply, except that no return of his proceedings
need be made and filed by the guardian.

(6) Upon the entry of an order of the court authorizing
acceptance bf anroffer under subsection (1) or (2) oflthis
section, the guardian may execute such instruments as are ap-
propriate to effect such exchange, partition, sale or surren-
der. If the guardién executes a conveyance of real property
or an interest or estate therein, the provisicns of ORS
126.461 and 126.466 and subsections (3) and (M) of ORS 126.471
shall apply.

(7) Except as otherwise provided in this secticn, the
provisions of ORS 126.406 to 126.471 do not apply to exchanges,

partitions, sales or surrenders under this sectlon.

‘Section 245. ORS 126.490 is amended to read:

126.490. (Collateral attack on sale, mortgage, lease or

other disposition of ward's property) No proceedings for the
sale, exchange, surrender, partition, mortgage, pledge or

lease [(including a lease executed for the pufposes of explor-
ing or prospecting for and extracting, removing and disposing
of 0il, gas, other hydrocarbons and all other minerals or sub-

stances, similar or dissimilar, that may be produced from a

well drilled pursuant to such lease)] of any property of the
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ward by a guardian of the estate are subject to collateral
attack on account of any irregularity in the proceedings if
the court which ordered the sale, exchange, surrender, parti-

tion, mortgage, pledge or lease had jurisdiction to do so.

Section 246. ORS 126.495 is amended to read:

126.495. (Transfer of ward's property not an ademption)

In case of the sale or other transfer by a guardian of the es-
taté of any real or personal property specifically devised or
begqueathed by [thel é ward [,] who was competent to make a
wlll at the time he executed the will but was not competent to
make a will at the time of the sale or transfer and never re-

gained such competency, or specifically devised or bequeathed

by a ward who was a missing person subsequently found to be

dead and who did not make a valid will after the sale or trans-

fer, so that the devised or bequeathed property is not con-
tained in the estate of the ward at the time of his death, the
devisee or legatee may at his option take the value of the
property at the time of the death of the ward with the inci-
dents of a general devise or bequest, or the proceeds of such
sale or other transfer ﬁith the incidents of a specifie devise

or bequest.

Section 247. ORS 126.540 is amended to read:

126.540. (Discharge of guardian; exoneration of surety;

vacating order) The court, after hearing objections filed

pursuant to ORS 126.338 to the final account ahd upon settle-

ment of the final account [of a guardian of the estate] and
determination that property of the ward has been delivered to

the person lawfully entitled thereto, shall discharge the
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guardian and exonerate the [sureties] surety on his bond.
[The discharge términates the authority and duties of the
guardian not previocusly terminaﬁed. The discharge and exon-
eration do not relieve the guardian or the sureties on his
bond from liability for previous acts or omissions of the

guardian.] The court may, in its discrefion and upon such

terms as may be just, at any time within one year after notice

thereof, vacate the order diséharging the guardiah to permit

recovery against the guardian and the surety on-his bond, or

either of them, when it appe&rs that the failure of the claim-

ant to objeet to the final account of the guardian resulted

from the mistake, inadvertence, surprise or excusable neglect

of the claimant.

’

Advisory Commitfee Comment

Section. 247 amends ORS 126.540 ‘to grant finality to the
discharge of a guardian, with a provision to protect persons
who fail to object to .the final account by reason of mistake,
inadvertence, surprise or excusable neglect. The wording is
that used in ORS 18.160.

Part 2. Transactions Withoﬁt Oregon Guardianship

Section 248. Section 249 of this Act is added to and

made a part of ORS 126.006 to 126.565.

Section 249. (Money or tangible chattels to or for

minor) (1) Any person under a duty to pay or deliver money
or tangible chattels to a minor may perform that duty, in
amounts not exceeding $5,000 in the aggregate, by paying or
delivering the money or chattels to:

(a) The minor, if he is 18 years of age or older.
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(b) A parent or other relative of the minor with whom
the minor resides; or

(c) A guardian of the person for fhe minor.

(2) This section does not apply if the person making
the payment or delivery has actual knowledge that a guardian
of the estate for the minor has been appointed or that pro-
ceedings for the appointment of a guardian of the estate for
the minor are pending.

(3) A person, other than the minor, receiving delivery
of Tangible chattels under subsection (1) of this section may
sell them for cash without order of courst.

(4) Moneys received by a person, other than a minor,
under subsection (1) or (3) éf this section may be applied by
that person te the support and education of the minor, ex-
cluding any compensation or other payments to himself except
by way of reimbursement for out-of-pocket expensés for goods
and services furnished by third persons which were necessary
fér the support and education of the minor. Any money and
any unsold chattels in excess of sums required for the sup-
port and educatioﬁ of the minor shall be preserved for the
future support and education of the minor and any balance
not so used shall be turned over to the minor when he arrives
at the age of majority as provided in ORS 109.510 or 109.520.

(5) Pe?sons owing money or property to minors who pay
or deliver it pursuant to paragraph (b) or (c) of subsecfion
(1) of this section shall not be responsible for the proper

application thereof.
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Advisory Committee Comment

Section 249 has been adapted from section 5-103, Uniform
Probate Code, but differs significantly in ftwo respects. The
Uniform Probate Code section would permit payment or dellvery
in the manner authorized in amounts not exceeding $5,000 per
annum, whereas section 249 imposes a limitation of $5,000 in
the aggregate. Section 249, in addition to permitting pay-
ment or delivery directly to a minor who has attained the age
of 18 years, authorizes payment or delivery to a parent or
other relative of the minor and to a guardian of the person
for the minor. The Uniform Probate Cocde section varies from
this in that it refers to a parent or grandparent, and has a
further provision which authorizes payment to a financial in-
stituticn in a federally insured account in the sole name of
the minor without any retained power of withdrawal.

In so far as amounts are concerned, the Uniform Probate
Code section seems unduly broad. It appears fto permit an
accumulation of a very large sum in the hands of an individual
who has no official authority to act as a representative for
a minor, which would seem to go beyond the limits of reasonable-
ness. Further, it would permit a person owing an obligation
of payment to impound funds in a bank account for a minor
without regard to whether the impounding is in best interests
of the minor.

Section 250. ORS 126.555 is amended to read:

126.555. (Settling claims or receiving or selling prop-

erty without guardianship) (1) Where it appears that a guard-

ian of the estate for a person under legal disability for a

reason or reasons other than minority has not been appointed;

any court having probate jurisdiction, uvpon petition therefor
and with such notice, or without notice, as the court may
order, and without the appointment of a guardian of the es—.
tate for such person, may make an order authorizing a person
designated in the order to:

(a) Settle any debt or other chose in action not ex-
ceeding $1,000 due to .the person under legal disability and

receive payment thereof;
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{(b) Receive property having a value not exceeaing
$1,000 of the person under legal disability; or

(c) Sell for cash with such notice, or without notice,
as the court may order, any of the real or personal property
having a value not exceeding $1,000 of the person under legal
disability and receive the proceeds thereof. |

(2) The person designated in the order of the court
under subsection (1) of this sectioﬁ may give a release and
discharge for any debt or other chose in action so settled
and paid or for any property so received, or may execute such
instruments as are appropriate to effect the convéyance or
transfer of any real or perscnal prdpérty so sold for cash.
He shall hold, invest or use all funds or other property so
recelved as ordered by the court.

Advisory Committee Comment

Section 250 amends ORS 126.555 to make it inapplicable
to persons under legal disability by reason of minority,
since transactions involving minors are covered by section 249
of this draft.

Section 251. (When power of attorney not terminated by

disability) (1) When a principal designates another his

attorney in fact or agent by a power of attorney in writing
and the writing contains no words which otherwise 1limit the
period of time of its effectiveness, thé powers of the attor-
ney in fact or agent shall be exercisable by him on behalf of
the principal notwithstanding later disability or incompetence
of the'principal at law.

(2) All acts done by the atéorney in fact or agent pur-

suant to the power of attorney during any period of disability
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or incompetence of the principal at law shall have the same
effect and shall inure to the benefit of and bind the princi—
pal as if the principal were not disabled or incompetent.

(3) If a guardian of the estate or conservator of the
estate is appointed thereaffer for the principal,_the attor-
ney in fact or agent, during the continuance of that appoint-
‘ment,.shall account to the guardian or conservator rather than
to the principal. The guardian cor conservator shall have the
same power which the principal would have, but for his disabil-
ity or incompetence, to revoke, suépend or terminate all or
any part of the power of attorney.

Advisory Committee Comment

Section 251 has been adapted from section 5-301, Uniform
Probate Code. It differs in that the Uniform Probate Code
section would require that the power of attorney contain words
to the effect that the power shall not termlnate on disability
of the principal. Section 251 would assume that the princi-
pal intended the power of attorney to have continuing effec-
tiveness unless by its terms a contrary intent appears.

Section 5-301 1s supplemented by section 5-302, Uniform
Probate Code, which, according to the comment therecn, adopts
the c¢ivil law rule that powers of attorney are not revoked on
death or disability until the attorney in fact has actual
knowledge of the death or disability. The committee does not
propose adoption of section 5-302, preferring instead to rely
upon the law of Oregon on the subject as it now exists.

Part 3. Conservatorships

Section 252. Sections 253 to 255 of this Act are added

to and made a part of ORS 126.606 to 126.675.

Section 253. (Continuing business of ward) The court,

by order, may authorize a conservator to continue any busi- .

ness of the ward solely or jointly with one or more of the
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ward's partners or joint venturers or as a corporation of
'which the ward is or becomes a shareholder. The order may be
made upon the petition for the appointment of the conservator
and that he shall be so authorized or upon the petition of
the conservator and citation or consent as upon sale or lease
of property of a spendthrift for_whom a guardian of the es-
tate has been appointed.

Advisory Committee Comment

Section 253 would embody in the conservatorship statutes
provision from the guardianship code authorizing the court to
permit a conservator to continue the business of the ward.
See ORS 126.255.

Section 254. (Gifts from ward's estate; expenditures

“or ward's relatives) (1) The court, by order, may author-

ize a conservator to:

(a) Make reasonable gifts to charitable or religious
institutions on behalf of the ward.

(b) Provide for or contribute to the care, maintenance,
education or support of persons who are or have been related
to the ward by blood or marriage. |

(c)l Pay or contribute to the payment of reasonable ex-
penses of remedial care and treatment for, and reasonable
funeral and burial expenses of, persons who are or have heen
related to the ward by blood or marriage.

(2) The order may be made upon the petition for the
'appointment df_fhe conservator and that he be so authorilzed
or upon the petition of the conservator and citation or con-
sent as upon sale or lease of property of a spendthrift for

whom a guardian of the estate has been appointed.
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Adviscory Committee Comment

Section 254 would embody in the conservatorship statutes
provision from the guardianship code authorizing the court to
permit application of the estate of a ward to charitable gifts
and to support of relatives. See ORS 126.295.

’

Section 255. (Accounting by conservator) (1) A con-

servator shéll make and file in the conservatorship proceed-
ing a written verified account of his administration at the
times and of the kind required of a guardian of the estate
by ORS 126.336.

(2) Before filing any account other than his final ac;
count, a conservator shall cause a copy of the account to be
mailed or dellivered to the ward. If the ward is incompetent,
the conservator shall cause a copy of the account to be mailed
or delivered to the ward's spbuse who 1s not under legal dis-
ability and to those of the ward's children, parents, brothers
or sisters who are not under legal disability and have pre-
sented a written request for a copy to the conservator and
filed a copy of the request in the conservatorship proceeding
before the filing of the account. Proof by affidévit of the
mailing or delivery shall be filed with the account.

(3} A conservator shall cause a copy of his final ac-
count toc be served on the ward if living and competent; other-
wise, on the guardian of the estate for the ward or the execu-
tor or administrator of the deceased ward's estate and on each
person to whom coples of other accounts are required to be
mailed or delivered as provided in subsection (1) of this
-section. Objections to the final account may be made within

30 days after the date of the service.

_256_



Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 257 {page 259)

[(2) A distriet court judge exercising the powers and
duties of circuit court judge as provided in subsection (1)
of this section also may, within the county, give and make any
brder, other than one setting apart exempt property or fixing

a widow's allowance, that by law is ex parte in nature



Advisory Committee Comment

Section 255 would include in the conservatorship stat-
utes provision similar to that in the guardianship code cover-
ing the filing and distribution of copies of interim and final
accounts. -

Sectionn 256. ORS 126.675 is amended to read:

126.675. (Orders of court in winding up conservatorship

affairs; discharge of conservator; exoneration of surety;

vacating order) (1) After the termination of a conservator-

ship, fthe court may make orders as provided in ORS 126.535.

[, the conservator shall be discharged and the sureties on
his bond exonerated and]

{2) The court, after hearing objections made pursuant

to section 255 of this 1969 Act to the final account and upon

.settlement of the final account and determination that prop-

erty of the ward has been delivered to the person lawfully

entitled thereto, shall discharge the conservator and exon-

erate the surety on his bond. The court may, in its discre-

tion and upon such terms as may be just, at any time within

one year after notice therecof, vacate the order discharging

the ‘conservator to permit recovery against the conservator

and the surety on his bond, or either of them, when it

appears that the failure of the claimant Lo object fo the

final account of the conservator resulted from the mistake,

inadvertence, surprise or excusable neglect of the claimant.

(3) A copy of the order discharging the conservator
may be recorded as provided in ORS [126.535 to] 126.545,

Advisory Committee Comment

Section 256 amends ORS 126.675 to conform the provision
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- for discharge of a conservator and exoneration of the surety
on his bond to the provision in the guardianship code per-
taining to a guardian of the estate. See ORS 126.540, as
amended by section 247 of this draft. Note the inclusion of
the similar provision granting finality to the discharge of
a conservator, and relieving from a failure to object re-
sulting from mistake, inadvertence, surprise or excusable
neglect as now provided in ORS 18.160.

-
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ARTICLE X. MISCELLANEQUS PROVISIONS
Part 1. Miscellaneous Amendments

Section 257. ORS 3.101 is amended to read:

3.101. (District court judge acting as circuit court

Judge in certain cases; orders; effect) (1) Whenever by

reason of absence, 1llness or injury there is not within a
county in which a district court organized under ORS 46.025
is located, a judge of the circuit courf able to preside over
and conduct the business of the circult court, any judge of
the district court for the county may, within the county, ex-
ercise the pdwers‘and duties of judge of the clrecuit court
for the county in so far as they pertain to:

(a) The commencement, trial and disposition of juveniie
court matters and proceedings.

(b) Sanity inquests and the commitment of mentally
diseased persons.

(c) The appointment of guardians ad litem for infants
and others under legal disability.

(d) The granting of orders to make service of summons
by publication.

(e) The granting of preliminary injunctions.

(2) A diétrict court judge exercising the powers and
duties of circuit court judge as provided in subsection (1)
of this section also may, within the county, give and make
any order [, other than one setting apart exempt property or

fixing a widow's allowance, that by law is ex parte in nature
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or 1s upon default of the appearance of, or expressly consent-
ed to in writing by, the adverse party or partiés,] in any mat-
ter, cause or proceeding in probate pending in the county.

(3) If the district court Judge 1is not a party to, or
directlyrinterested in, the suit, action or proceeding, and if
the question or matter passed upon by him has not been present-
ed to, or passed upon by; any circuit court judge, any decree,
ijudgment or order given and made by a district court judge pur-
suant to his powers and duties underlthis section, when filed
and entered in the suit, action or proceeding, has the same
effect as though given and made by a circuit courﬁ Judge.

Advisory Committee Comment

See the introductory comment to Part 2, Article I, of
this draft, and the comment on section 8.

Section 258. ORS 3.130 is amended to read:

3.130. (Transfer of judicial jurisdiection of certain

county courts to circuit courts) (1) All judicial jurisdic;
tion, éuthority, powers, functions and duties of the county
courts and the judges thereof, except the jurisdiction, author-
ity, powers, functions and dutiles exercisable in the trans-
action of county business,; are transferred to the circuit
courts and the judges thereor:

(a) In Clackamas, Columbia, Coos, Douglas, Jackson,
Josephine, Klamath, Lake, Lane, Marion and Tillamook Counties.

(b) In any county for which a county charter providing
for such transfer is adopted under ORS 203.710 to 203.790, to
the extent that the judiclal jurisdiction, authority, powers,
functions and duties were not previously transferred as pro-
vided by law.
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(2)(cont'd.) or is upon default of the appearance of,
or expressly consented to in writing by, the adverse party or
parties, in any matter, cause or proceeding in probate pending

in the county. ]

Renumber subsection (3) as subsection (2).



[(2) All judicial jurisdiction, authority, powers,
functions and duties of the county court and the judge there-
of, except probate jurisdiction, authority, powers, functions
and duties and the jurisdiction, authority, powers, functions
and duties exercisable in the transaction of county business,
are transferred to the circuit court and the jJjudges thereof
in Coos County. ]

[(3)] £32 All matters, causes and proceedings relating
fo judicial jurisdiction, authority, powers, functions and
duties transferred to the circuit courts and the judges there-
of under this section, and pending in a county court on the
effective date of the transfer, are transferred to the circuilt

court for fthe county.

Section 259. ORS 5.080 is amended to read:

5.080. (County judge as interested party) Any judicial
proceedings comménced in the county court in which the county
judge is a parfy or directly interested, may be certified to
the ci:cuit court for the county in which the proceedings
are pending. [If the matter is one in probaﬁe, then all the
original papers and proceedings shall be certified to-the
circult court, and the'judge of that court shall proceed in
the manner in which the county Jjudge would be required to
proceed had the matter remained in the county court. If]

The matter [is other than a probate matter, it] shall be
proceeded with in this circuit court as upon appeal from the

‘county court to the circuit court.
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Section 260. ORS 7.230 is amended to read:

7.230. (Probate and juvenile court records to be kept

separate) In so far as may be practicable and convenlent the
records and proceedings pertaining to probate and juvenile’
matters shall be kept separate from the other records and pro-

ceedings of the circuilt courts [described in ORS 3.130].

Section 261. ORS 12.190 is amended to read:

12.190. (Effect of death on limitations) (1) If a per-

son entitled to bring an action dies before the expiration of
the time limited for its commencement, [and the cause of ac-
tion survives,] an action may be commenced by his personal

[representatives] representative after the expiration of [the]

that time, and within one year [from] giﬁeﬁ his death.

(2) If a person against whom an action may be brought
dies before the expiration of the time limited for its com-
mencement, [and the cause of action survives,] an action may
be commenced against his personal [representatives] repre-

sentative after the expiration of that time, and within one

year after his death. [the issuing of letters testamentary

or of administration; but ne suit or action for collection
of any ciaim against the estate-of a decedent may be main-
tained, when no lefters testamentary or of administration
shall have been 1ssued before the expiration of six years
after the death of the decedent. ]

Advisory Committee Comment

Section 261 would amend ORS 12.190 to eliminate the
words "and the cause of action survives™" as indicecated., The
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portion of the ORS section beginning "the issuing of letters
testamentary" also is deleted, since it is not considered
necessary to extend the statute of limitations beyond the
one year previously provided.

Section 262. ORS 13.080 is amended to read:

13.080. {(Nonabatement of action or suit by death, dis-

ability or transfer; continuing proceedings)‘ (1) No action
or suit shall abate by the death or disability of a party,
or by the transfer of any interest therein[, if  the cause of

action survives or continues].

(2) In case of the death of a party, the court shall,

on motion, allow the action or suit to be continued:

{(a) By his personal representative or successors in

interest at any fime within one year after his death;

(b) Against his personal representative or successors

in interest at any time within four months after the date of

the first publication of notice to creditors, but not more

than one year after his death.

(3) In case of the [death or] disability of a party,
the court may, at any time within one year thereafter, on
motion, allow the action or suit to be continued by [or

against] his [personal representatives] guardian or conser-—

vator or successors in interest.

(4) In case of the transfer of an interest in the ac-

tion or suit, the court may, on motion, allow the action or

sult to be continued against the successors in interest of

the transferor.
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Advisory Committee Comment

Section 262 would amend ORS 13.080 as indicated. Chapter
620, Oregon Laws 1965, repsaled the former ORS 121.010, which
limited survival of actions, and amended ORS 121.020 (see
section 164 of the proposed code) to delete the word "other"
from the reference to causes of action, and the words "when
the cause of action survives." 1In deleting the words "if the
cause of action survives or continues" from ORS 13.080 and
from ORS 12.190, the committee is conforming these sections
to ORS 121.020.

In the interest of clarity, the committee felt it de-
sirable to state in separate subsections the nonabatement of
the action or suit by death, by disability and by transfer.

Paragraph (a) of subsection (2) conforms to ORS 12.190
and section 160 of the proposed code. Paragraph (b) adds
the requirement that the action or suit must be brought
against the personal representative within four months after
the first publicatlion of notice to creditors. This conforms
to the four months' period adopted in other portions of the
proposed code for the priority of payment of claims and other
actions against the personal representative.

Subsection (3) is the present wording, but covering only
disability. 1t provides for the continuation of the proceed-
ing against the guardian or conservator of the incompetent.
Subsection (4) covers transfer of interest. It permits the
court to allow the proceeding to be continued against the
successors 1n interest of the ftransferor.

Section 263. ORS 21.313 is amended to read:

21.313. (Probate contest filing fees) There shall be

collected by the county clerk of each county, at the time of
filing of the initial papers in any will contest proceedings

in the [probate department of those circuit courts having

probate jurisdiction] circuit court, a fee of $6, in addition
to all other fees; and from each defendant appearing sep-
arately in any such will contest proceeding, a fee of $3 in
addition to all other fees. On the first working day of each
month, the clerk shall forward all money so collected during

the preceding month to the State Treasurer, with a detailed

4
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Delete all of section 263. ORS 21,313, proposed to be
amended by section 263, will be listed in section 290 for

proposed repeal.



statement showing the purposes for which the fees were paid.
The money shall be deposited in the General Fund and become

available for general governmental expenses.

Section 264. ORS 23.260 is amended to read:

23.260. (Exemption inapplicable to mechanics' and pur-

chase-money liens and mortgages) ORS 23.240 to 23.270(,

116.590 and 116.595] do not apply to mechanics' liens for
work, labor or material done or furnished exclusively for the
improvement of the property claimed as a homestead, and to

purchase money liens and mortgages lawfully executed.

v

Section 265. ORS 41.520 is amended to read:

41.520. (Evidence to prove a will} Evidence of a [last]

will [and testament, except when made pursuant to ORS 114.050,
shall not be received, other than] shall be the written in-

strument itself, or secondary evidence of [its contents] the

contents of the will, in the cases prescribed by law.

Advigory Committee Comment

It was necessary to amend ORS 41.520 to eliminate the
exception of soldiers' and sailors' wills pursuant to ORS
114.050 since, under the proposed code, ORS 114.050 would be
repealed and no provision would be made for oral or holo-
graphic wills of mariners at sea or soldiers in the military
service. See the comment on section 41 of the proposed code.

Section 266. ORS 46.092 is amended to read:

46.092. (Transfer of certain judicial jurisdiction of

certain county courts to district courts) [(1)] All judieial

jurisdiction, authority, powers, functions and duties of the

county courts and the judges thereof, except juvenile court
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jurisdiction, authority, powers, functions and auties and

the jurisdiction, authority, powers, functions and dutles
exercisable in the transaction of dounty business, are trans-
ferred to the district courts and the judges thereof:

[{(a)] (1) 1In Benton, Clatsop, Curry, Deschutes, Hood
River, Lincoln, Linn, Polk, Umatilla, Wasco, Washington and
Yamhill Counties.

[(b)] (2) In any county for which a county charter
providing for such transfer is adopted under ORS 203.710 to
203.790, to the extent that the judicial jurisdiction, au-
thority, powers, functions and duties were not previously
transferred as provided by law.

[(2) All probate jurisdiction, authority, powers,
functions and duties of the county court and the judge there-

of are transferred to the district court and the Judge there-

of in Coos County.]

Section 267. ORS 91.020 is amended to read:

91.020. (Tenancies classified) Tenancies are as fol-

lows: Tenancy at sufferance, tenancy at will, tenancy for
years, tenancy from year to year, tenancy from month to month,
[tenancy by curtesy,] tenancy by entirety and tenancy for
life. The times and conditions of the holdings shall deter-

mine the nature and charactef of the tenancy.

Section 268. ORS 91.030 is amended to read:

91.030. (Tenancy by entirety or for 1life) A [tenancy

by curtesy, al] tenancy by entirety and a tenancy for life
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shall be such as now fixed and defined by the laws of the

State of Oregon.

Section 269. ORS 93.190 is amended to read:

93.,190. (Trustees or personal'representatives as joint

tenants; filling vacancies in office) (1} Every conveyénce,

deed of trust, mortgage or devise of an interest in or lilen
[in or] upon real or personal property to two or more persons

as trustees or [executors] personal representatives, creates

a joint ftenancy in such interest or lien in the trustees or

[executors] personal representatives unless it is expressly

declared in the conveyance, deed of trust, mortgage or devise

that the trustees or [executors] personal representatives

shall take or hold the property as tenants in common or
otherwise.

(2) If the conveyance, deed of trust, mortgage or de-

vise provides for f£illing any vacancy in the office of

trustee or [executor] personal representative, it may be

filled as therein provided, [excepting that] but a court of
competent jurisdiction may fill a vacancy in the trusteeship
according to the established rules and principles.of equity.
In whichever way the vacancy is filled, the new trustee

shall hold the property with all powers, rights and dutiles

of an original trustee unless otherwlse directed by convey-
ance, deed of tfust, mortgage or devise, or ocorder or decree
of the court. ([No vacancy in an executorship shall be filled
without an order therefor by a county court sitting in pro-

bate as in the case of an original appointment of an executor. ]
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Section 270. ORS 93.240 is amended to read:

93.240. (Rights to deferred instalments of purchase

price where two or more persons join as sellers in contract

of sale of real property) (1) Subject to the provisions

contained in this section, whenever two or more persons join
as sellers in the eiecution of a contract of sale of real
property, unless a contrary purpose is expressed in the con-
tract, the right to receive payment of deferred instalments
of the purchase price shall be owned by them in the same
proportions, and with the same incidents; as tifle to the
real property was vested in them immediately preceding the
execution of the contract of sale.

[(2) If immediately preceding the execution of any such
contract one or more of the sellers held no estate in the real
property covered thereby other than an inchoate estate of or
right to dower or curtesy, then, unless a contrary purpose
is expressed in the contract, the joinder of such party or
partieslshall be deemed to have been for the purpose of bar-
ring dower or curtesy only and, except to the extent specifi-
cally prescribed therein, such person or persons shall have
no interest in or right to any portion of the unpaid balance
of the purchase price of said real property.]

[(3)j (2) If immediately prior to the execution of a
contract of sale of real property title to any interesf in
the property therein described was vested in.the sellers or
some of the sellers as tenants by the entirety or was other-

wise subject to any right of survivorship, then, unless a
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contrary purpose is expressed in the contract,lthe right to
receive payment of deferred instalments of the purchase price
of [such] the property shall likewise be subject to like
rights of survivoréhip. |

[(4) This section, being declaratory of existing law,
applies to contracts of sale of real property heretofqre
executed as well as to those hereafter executed.]

(3) Nothing contained in this sectlon shall be deemed
to modify or amend the provisions of subsection (4) of ORS
118.010 relating to inheritance taxes payable by reason of

succession by survivorship as provided by subsection [(3)]

(2) of this section.

Section 271. ORS 93.420 is amended to read:

93.420. (Execution of deed where personal representa-

tive, guardian or conservator i1s unable or refuses fo act)

If any person is entitled to a deed from [an executor, admin-

istrator,] a personal representative, guardian or conservator

who has died or resigned, has been discharged, disqualified
or removed or refuses to execute it, the deed may be executed

by the Judge tauthorizing the sale,] before whom the pro-

ceeding 1s pending or by his successor.

Advisory Committee Comment

ORS-93.420, a useful statutory provision, is amended by
section 271 to cover the situation where the personal repre-
sentative sells property without a court order.

Section 272. ORS 94.330 is amended to read:

94,330. (Registration of transfer or mortgage when

interests are outstanding) No transfer or mortgage of any
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estate or intefest in registered land shall be registered
until_it is made to appear to the registrar that the land has
not been sold for any tax or assessment upon which a deed has
been given and the title 1s outstanding, or upon which a deed
may thereafter be given [, and that the dower, right of dower,
and estate of homestead, if any, have been released or ex-
tinguished or that the transfer or mortgage is intended to

be subject thereto, in which case it shall be stated in the

certificate of title].

Section 273. ORS 97.130 is amended to read:

97.130. (Right to control disposition of remains) The

right to control the disposition of the remains of a decedent,
unless other directions have been given by him, vests in his
surviving spouse, his surviving children, his surviving par-
ents and the person in the next degree of kindred to him, in

the order named. If disposition of the remains has not been

directed and authorized within 10 days after the date of the

death of the decedent, the special administrator or the per-

sonal representative of the estate of the decedent may direct

and authorize disposition of the remains.

Advisory Committee Comment

Section 273 would amend ORS 97.130 as indicated. The
amendment would take care of a present and serious problem
when directions and authority for disposition of the remains
of deceased persons cannot be obtained from those now given
such authority by the statute section. The authority added
by the amendment would effectively meet this problem.

Section 274. ORS 116.115 is amended to read:

116.115. (Authority of personal representative when
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Section 273. ORS 97.130 1s amended to read:

97.130. (Right to control disposition of remains) The

right to control the disposition of the remains of a decedent,
unless other directions have been given by him, vests in his
surviving spouse, his surviving children, his surviving parents
and the perscn in the next degree of kindred to him, in the

order named. If disposition of the remains has not been di-

rected and authorized within 10 days after the date of the death

of the decedent, a public health officer, the special admin-

istrator or the personal representative of the estate of the

decedent may direct and authorize disposition of the remains.




will includes gift of body for scientific and medical pur-

poses; nonliability for actions) The authority of a person

named [executor] personal representative of'a will which

includes a gift pursuant to ORS 97.132 extends to performing
acts necessary to carrying out the gift although [the] let-
ters testamentary have not been issued. A person named [ex-

ecutor] personal representative who carries out the gift of

the testator before issuance of letters. testamentary or under
& will which is not admitted to probate shall not be liable
fo the surviving spouse or next of kin for performing acts
necessary to carry out the gift of the testator.

Advisory Committee Comment

Section 274 amends ORS 116.115 as indicated. Since ORS
97.130, as amended, is a general sectlon giving power to the
personal representative to control disposition of the remains
of the decedent, it would seem preferable that ORS 116.115 be
placed to follow ORS 97.134. It should be noted that ORS
97.132 was section 1, chapter 674, Oregon Laws 1961; ORS
97.134 comprised section 2 and 3 of that chapter, and ORS
116.11%5 was section 4 of the same chapter. ORS 116.115 ap-
plies not only to wills which have been probated, but to un-
probated instruments. '

" Section 275. ORS 105.050 is amended to read:

105%.050. (Cotenant shall prove ouster) In an action

[for the recovery of dswer before admeasurement or] by a
. tenant in common of real property against a cotenant, the
plaintiff shall show, in addition to the evidence of his
right of possession, that the defendant either denied the

plaintiff's right or did some act amounting to a denial.

Section 276. ORS 105.340 is amended to read:

105.340. (Provision for future rights or interests)
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In all cases of sales in partition when it appears that [a
married woman has an incheocate right of dower in any of the

property sold, or that] any person has a vested or contingent

future right or estate [therein] in any of the property sold,
the court shall ascertain and séttle the proportional value
of the [inchoate,] contingent or veéted right or estate aé—
cording to the principles of law applicable to annuities and
survivorship, and shall direct such proportion of the pro-
ceeds of sale to be invested, secured or paid over in such

manner as to protect the rights and interests of the parties.

Section 277. ORS 107.100 is amended to read:

107.100. (Provisions of decree of divorce or annulment)

(1) Whenever a marriage is declared void or dissolved, the
court has power further to decree as follows:

(a) For the future care and custody of the minor chil-
dren of the marriage as 1f may deem just and proper. In de-
termining custody the‘court shall consider the best interests
of the child and the past conduct and demonstrated moral
standards of each of the parties. No preference in custody
shall be given to the mother over the father for the sole
reason that she is the mother.

{({b) For the recovery from the party not allowed the
care and custody of such chlldren, such amount of mbney, in
gross or in instalments, or both, as may be just and proper
for such party to contribute toward fhe nurture and educa-
tion of such childreh.

(c) For the recovery from the party at fault or, under
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unusual circumstances in the discretion of the court, from
the party not at fault, such amount of money, in gross or in
instalments, or both, as may be just and proper for such
party to confribute to the maintenanqe of the other; provided
that in case recovery from the party not at fault is allowed,
the decree must contain special findings of the facts con-
stituting the unusual circumstances; provided, further, that
the court may approve, ratify and decree voluntary property
settlement agreements that provide for contribution by the
prevalling party to the maintenance and support of the party
in fault. In case a divorce is granted under the provisions
- of subsection (7) of ORS 107.030, the court may require the
prevailing party to contribute to the support and maintenance
of the mentally ill party to such extent and in such manner.
as the court may determine to be Just and equitable.

(d) For the delivery to one party of such party's per-
sonal. property in the possession or control of the other at
the time of giving the decree.

(e) For the appointment of one or more trustees to col-
lect, receive, expend, manage or invest, in such manner as
the court directs, any sum of money decreed for the mainte-
nance of a party or the nurture and education of minor chil-
dren committed to such party's care and custody.

(f) To change the name of the wife.

(g) A judgment against one party in favor of the other
for any sums of money found to be then remaining unpaid upon
any enforceable order or orders theretofore duly made and

entered 1n the proceedings pursuant to any of the provisions
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" of ORS 107.090, and for any such further sums as additional
attorney fees or additional costs and expenses of suit or
defense as the court finds reaéonably and necessarily in-
curred by such party; or, in the absence of any such order
or orders pendente lite, a like judgment for such amount of
money as the court finds was reasonably necessary to enable
such party to prosecute or defend the suit, as the case may
be.

[(h) 'For the extinguishmenf and barring of dower and
curtesy.]

(2) If an appeal is taken from a decree declaring a
marriage void or dissolved or from any part of a decree
rendered in pursuance of the provisions bf ORS 107.010 to
107.100, the court making such decree shall provide for the
temporary support of the minor children of the parties there-
to, and may provide for the temporary support of the party
found not to be at fault. Thé order may be‘modified at any
time by the court making the decree appealed from, shall pro-
vide that the support money be paid in monthly instalments,
and. shall further provide that it is to be in effect only
during the pendencylof the appeal to the Supreme Court. No
appeal to the Supreme Court lies from any such temporary
order. | |

(3) If an appeal is taken from the decree or other
appealable order in a suit for dissolution or annulment of
the marriage contract, and the Supreme Court awards costs
and disbursements to the prevailing party, it may also award

to that party, .as part of the costs, such additional sum of
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money as it may adjudge reasonable as an attorney fee on the
appeal.

(4) Whenever a marriage is declared void or dissolved,
the court shall make such division or other disposition be-
tween the parties of the real or personal property, or both,
of either or both of the parties as may be just and proper
in all the circumstances, in addition to any further relief
decreed as provided for in subsection (1), (2) or (3) of this
section.

(5) 1If, as a result of a suit for the dissolution or
annulment of a marriage, the parties to such suit becomé
owners of an undivided interest in aﬁy real or personal prop-
erty, of both, eilther party may maintain supplemental pro-
ceedings by filing a petition in such suit for the partition
of such real or personal property, or both, within two years
from the entry of said decree, showing among other things
that.the original parties to such decree and their joint or
several creditors having a lien upon any such real or per-
sonal property, if any there be, constitute the sole and only
necessary parties to such supplemental proceedings. The pro-
cedure 1in the supplemental proceedings shall be, as far as
applicable, the procedure provided for in ORS 105.205 to
105.405, for the partition of real property, and the court
granting such decree and the judges thereof shall have in
the first instance and retain jurisdiction in equity for such

purpose of partition as provided for in this subsection.
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Section 278. ORS 107.280 is amended to read:

107.280. (Decreeing disposition of property) Whenever

a decree of permanent or unlimited separation from bed and
board has been granted, the party at whose prayer such decree
was granted shall be awarded in individuval right such un-
divided or several interest in any right, interest or estate
in real or personal property owned by the other or éﬁned by
them as tenants by the entirety at the time of'such decree,
as may be just and proper in all circumstances, in addition
to the decree of maintenance. [The court may; 1n making such
award, decree that dower and curtesy, as well as homestead
rights under ORS 116.010 and the election provided in ORS

113.050, are extinguished and barred.]

Section 279. ORS 109.041 is amended to read:

109.041. (Effect of decree of adoption) (1) The

effect of a decree of adoption [heretofore or hereafter
granted by a court of this state] shall be that the relation-
ship, rights and obligations between an adopted person [and
his descendﬁnts] and |

(a) His adoptive parents, [thelr descendants and
kindred,] and

(b) His natural parents, [their descendants and
kindred]
shall be the same to all legal intents and burposes after
the entry of such decree as 1f the adopted person had been-
born in lawful wedlock to his adoptive parénts and had not

been boern to his natural parents.
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(2) Where a peréon has been [or shall be] adopted [in
this state] by his stepparent, this section shall leave un-
changed the relationship, rights and obligations between such
adopted person [and his descendants] and his naturél parent,
who is the spouse of the person who adopted him [and the
descendants and kindred of such natural parent].

(3) This section does not affect intestate succession

upon the death of naturai or adoptive parents or adopted

children.

Advisory Committee Comment

Section 279 would amend ORS 109.041 to eliminate the
limitation thereof to adoptions granted by the courts of
Oregon. The committee has been unable to find any legisla-
Tive reason why the very general provisions of ORS 109.041
are limited to decrees of adoption granted by Oregon courts
only, while ORS 111.212 applies the laws of descent and dis-
tribution to adoptions irrespective of whether the adoption
was granted in Oregon. ORS 109.050, the general statute on
the relation of adopted child to adopting parents, is not
limited to adoption decrees granted by an Oregon court.
Rather than perpetuate this seemingly artificial distinction
between laws of descent and distribution affecting adopted
children and all other relationships between the adopted
child and his descendants, as limited in ORS 109.041, it
would seem advisable to eliminate the distinction and make
ORS -109.041 effective irrespective of where the adoption was
granted.

It will be noted that ORS 109.041 has been further’
amended to restrict its operation to relationships other
than the rights of intestate succession, since legislation
covering rights of intestate succession belong properly in
the probate code, as embodied in sections 30 to 32 of the
proposed code.

Section 280. ORS 109.326 is amended to read:

109.326. -(Consent where parents not married to each

other) (1) The consent of the mother of the child is suf-
ficlent, and for the purpoée of giving such consent the

mother of the child shall be deemed to have arrived at the
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age of majority and for all purposes relating to the adoption
of the child the father of the child shall be disregarded
Just as 1f he were dead, when 1t is shown in the court in
which the adoption proceedings are pending that:

(a) The mother of the child was unmarried at the time
of the conception of the child to be. adopted and remained un-
married at the time of the birth of the child and was not
married to the father of the child at the time of her consent
to the adoption or surrender of the child for the purpose of
adoption under ORS 418.270; or

(b} When the mother of the child was married at the
time of the conception or birth of the child, and it has béen
judicially determined that her husband at such time or times
was‘not the father of the child. Such determination of non-
paternity may be made by any court having adoption or juve-~
nile court jurisdiction. The testimony or affidavit of the
mother or such husband shall constitute competent evidence‘
before the court making such determination. Before making
such determination of nonpaternity,wcitation to show cause
why such husband's parental rights should not be terminated
shall be served on him persanally, if found in the state, and
if not found in the state, then a copy of the citation shail
be published or served in the manner provided by ORS [116.750]

15.110 to 15.140 for the service of citation by publication

or for personal service outside the state; except that the
citation so served by publication need not contain the names

of the adoptive parents.
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(2) If the mother described in subsection (1) of this
section is dead or unknown, consent shall be obtained in the

same manner as if such child had no living parent.

Section 281. ORS 109.330 is amended to read:

109.330. (Notice to nonconsenting parent; notice where

child has no parent, guardian or next of kin) (1) In the

cases provided for in ORS 109.314, 109.322 and 109.324, where
a parent does not consent to the adoption of hils child, the
court shall order a copy of the petition therefor and cifa—’
tion thereon to be served on him personally, if found in the
state, and if not found in the state, then a copy of the
citation to be published or served in the manner provided by

ORS [116.750] 15.110 to 15.140 for the service of citation

by publicatioh or for personal service outside the state,
and a cop& of the citation to be deposited forthwith in the
post offlice, directed to such parent at this place of resi-
dence, unless it appears that such residence is neither known
to the petitioner nor can with reasonable diligence be as-
certained by him; except that the citation so served by pub-
lication need not contain the names of the adoptive parents.
(2) If the child has no living pareﬁt and no guardian
or next of kin in this state qualified to appear in i1ts be-
half, the court may order such noticé, if any, to be given

as it deems necessary or proper.

Section 282. ORS 178.080 is amended to read:

178.080. (Collection of fines, penalties and forfeit-

ures) (1) The State Treasurer, in his discretion, may
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appoint a collector to collect the amounts of fines, penal-
 ties[,] and forfeitures [and escheats] due or owing the State
of Oregon, and, in connection therewith, to make examinations
of the dockets of all courts other than of the Supreme Court,
The collector may examine all public records for gift tax

and inheritance tax determinations and evasions.

(2) The cost of all examinations, invéstigations and
searches, and of all traveling and other expenses in con-
nection therewith, are to be apportioned among the depart-
ments principally concerned therewith, pursuant o agreements
made between the State Treasurer and the departments; but the
entire cost so apportioned, excluéive of expenses inveolved
in litigated cases, shall not avefage more than $300 per
month for the state fiscal year.

(3) The State Treasurér may institute legal proceedings
in the name of the State of Oregon, upon his relation or
otherwise without joinder of any other party, to effect col-
lection of any fine, penalty[,] or forfeiture [or escheat]
due the state and may charge the net cost of the proceedings
to the department in whose behalf suit or action was
instituted.

(4) All judicial, municipal and county officers shall"
cooﬁerate with the State Treasurer with respect to the col-
lections, searches and investigations and shall furnish the
State Treasurer with any inforﬁation contained in any of the
records under their respective custodies relating theréto.

(5) The State Police Department shall cooperate in the

investigation of fines, penalties and forfeltfures.
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[(6) All county clerks, upon request, shall furnish
the State Treasurer with the titles of estates of deceased
persons which have remained open for more than three years
and in which no heirs, or only parties whose right to inherit
the proceeds thereof is being contested, have appeared to

claim the estates.]

Section 283. ORS 179.650 is amended to read: .

179.650. (Appeal from order declaring financial ability;

order effective until modified) (1) An appeal_may be taken

from the determination of the court under ORS 179.640, [to
the circuit court within 30 days in the ordinary manner for
taking appeals from orders of the probate court and,] within
30 days from the entry. of the order of the [eircuit] dourt,
to the Supreme Court.

(2) An order declaring the financial ability of the
person at the state institution, his estate or his respon-
sible relatives to pay for care and maintenance of such per-
son under ORS 179.640 shall remain in full force and effect,

unless modified by subsequent court or board orders.

Section 284. ORS 179.670 is amended to read:

179.670. (District attorney's duties in proceedings

under ORS 179.640) (1) The district attorney, on request

of the Board of Control or on request of the probate court,
shall appear in the probate court proceedings under ORS
179.640 and present evidence with respect to the ability of

the person at the state institution or his estate or
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responsible relatives to pay the cost of his care and main-
fenance in the state_institution.

(2) 1If the Board of Control feels aggrieved by the
order of the probate court under ORS 179.640, the district
attorney on request of the board éhall appeal such cause fo
the [eircuit court and the] Supreme Court[, or either, as

" directed].

Section 285. ORS 419.488 is amended to read:

419.488. (Service of summons and procéss; travel ex-

penses of person summoned) (1) Summons or other process

issuing from the juvenile court may be served without further
indorsement in any county of the state by an officer of the
county in which the proceeding is pending, by an officer of
the county in which the perscn to be served is found or by
any person authorized by the court to serve the process.
Except as otherwise provided in ORS 419.472 to 419.587, the
provisions of law applicable to summons in civil cases apply
to summons issued from Juvenile court.

(2) If the parent, parents or guardian required to be
summoned as provided in subsection (4) of ORS 419.486 cannot
be found within the state, summons may be served on him or
them in any of the following ways:

(a) If the address of the parent or guardian is known,
by sending him a copy of the summons by registered mail with
a_return receipt to be signed by the addressee only.

(b) By personal service outside the state in the manner

provided in [subsection (3) of ORS 116.7501 ORS 15.110.
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(e¢) If, after reasonable inquiry, the whereabouts of
the parent of guardian cannot be ascertained, by publishing
a summons in a newspaper having general circulation in the
county in which the proceeding is pending. In lieu of the
brief sfatement of faéts required by subsection (2). of ORS
419,486, the published summons shall simply state that a pro-
ceeding concerning the child is pending in the court and an
order making an adjudication will be entered therein. The
summons shall be published once a week for a'period of three
weeks, méking three publications in all. If the names of one
or both parents or the guardian are unknown, he or they may
be summoned as "The parent(s) or guardian of (naming or de-
scribing the child), found (stating the address or place where
the child was found)."

(3) Service as provided in this section shall vest the
court with jurisdiction over fhe parents or guardian in the
same manner and to the same extent as if the person served
were served personally ﬁithin this stafte.

(4) The court may authorize payment of travel expenses

of any person summoned, as provided in ORS 139.140.

Section 286. ORS 697.165 is amended to read:

697.165. (License or certificate as personal privilege;

procedure on death of licensee) (1) Except as provided in

subsection (2) of this section, any certificate or license
granted under ORS 697.010 to 697.041, 697.061 to 697.270,
697.290 and 697.440 to 697.470 shall be a personal privilege

and shall not be assignable.
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(2) Upon the death of any collection agency licensee,
the Real Estate Division shall have the right to transfer the
license of the decedent to the [executor or administrator]

personal representative of his estate for the period of the

unexpired term of the license and thereupoﬁ the court having
Jurisdiction of the probate of the estate of said decedent

may authorize such [executor or administrator] personal repre-

sentative to continue the collection agency business of the
decedent pursuant to the provisions of [ORS 116.170 to

116.180] section 127 of this 1969 Act, and upon such other

terms and conditions as the court may prescribe.

_(3) The death of the operator of a corporate licensee
shall in no way interfere with the continuation of the licen-
sed business providing another licensed operator is placed

in management control of the corporate licensee.

Section 287. ORS 697.695 is amended to read:

697.695. (Assignability of licenses; procedure on

death of licensee) (1) Except as provided in subsection (2)
of this section, any license grantéd under ORS 697.610 to
697.655 and 697.660 to 697.785 is a personal privilege and
shall not be'assignable.

(2) Upon the death of any licensee the commissioner
shall have the right to transfef the license of the decedent

to the [executor or administrator] personal representative

of his estate for the period of the unexpired term of the
license and thereupon the court having jurisdiction of the

probate of the estate of said decedent may authorize such
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 288 (pages 285 and 286)

Delete all of subsection (1).

Renumber subsections (2), (3) and (4) as subsections (1),
(2) and (3), respectively.



[executor or administrator] personal representative to coné
tinue the business of debt consolidating formerly carried on
by the decedent pursuant to the provisions of [ORS 116.170

to 116.180] section 127 of this 1969 Act, and upon such

other terms and conditions as the court may prescribe.

Part 2. Application of Act and Repeals

Section 288. (Application of Act) Except as specifi-

cally brovided otherwise in this Act, on the effective date
of this Act: !

(1) This Act applies to wills executed thereon or there-
after and proceedings doncerning decedents dying thereon 6r
thereaffer. Wills executed before the effective date shall
be governed by the law then in effect, except that such wills
shall be considered lawfully executed‘if the application of
section 41 of this Aét would make them so.

(2) The procedure prescribed by this Act applies to any
proceedings commenced thereon or thereafter regardless of the
time of the death of the decedent, and also a$ to any further
procedure in proceedings then pending except to the extent
that in the opinion of the court the former procedure should
be made applicaﬁle in a particular case in the interest of
Justice or because of infeasibility of application of the pro-
cedure prescribed by this Act.

(3) A personal representative,'guardian or conservator
holding an appointment on that date-shall continue to hold

the appointment, but shall have only the powers conferred and
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be subject to the duties imposed by this Act with respect to
any act occurring or done thereon or thereafter, other than
acts pursuant to powers or duties validly conferred or ;mposed
by a will executed before the effective date.

(4) . An act done before the effective date in any pro-
ceeding and any accrued right shall not be impaired by this
Aét. When a right is acquired, extinguished or barred upon
the expiration of a prescribed period of time which has com-
menced to run by the provisions of any statute before the ef-

fective date, those provisions shall remain in force with
\

respect to that right.
Comment

Section 288 has not been approved or considered by the
Advisory Committee. 1t was added to the draft immediately
preceding publication because of an apparent need for pro-
visions of the kind contained therein. TFor comparable sec-
tions, see section 2, Iowa Probate Code; sections 11.99.010
and 11.99.020, Washington Probate Code; section 2, Model Pro-
bate Code, and section 1-102, Uniform Probate Code.

The section is intended to be illustrative of the kinds
of provisions on the application of the proposed code that
may be made. For example, unlike the Uniform Probate Code
section referred to above, subsection (1) would make the pro-
posed code inapplicable to wills executed before the effective
date thereof. Not only would the Uniform Probate Code be
applicable to wills previously executed, but provision is
made therein that rules of construction provided in the
Uniform Code apply to instruments previously executed unless
there is c¢lear indication of a contrary intent. In the case
of the proposed code, subsection (1) presents the issue of
whether the proposed code should apply tTo wills previously
executed. Note, also, that the subsectfion would recognize
the validify of wills execufted previously if that execution
would be valid under section 41 of the proposed code, such
as holographic wills valld where executed.

Section 289. (Status of headings, comments and tables)

The article, part and section headings or captions, the com-

ments and the tables used 1n this bill are provided only for
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the purposes of explaining and convenience in loecating pro-

visions of this bill.

tory law

of this state.

legislative intent in the enactment of this bill.

Section 290.

5.050, 5.

111.010;
111.110,
111.210,
113.040,
113.130,
113.240,
113.420,
113.540,
113.670,
114.050,
114.150,
114,270,
114,430,
115.140,
115.210,
115.410,
115.480,
116.010,
116.125,
116.160,
116.195,

(Repeals)

They do not become part of the statu-

They do not necessarily express any '

ORS 3.140, 3.180, 3.340, 5.040,

070, 5.100, 93.170, 105.065, 109.345, 109.370,

111.020, 111.030, 111.040,

111.120, 111.130, 111.140,

111.212, 111.231, 112.050,

113.050, 113.060, 113.070,

113.140, 113.150, 113.160,

113.250, 113.260, 113.

4ho,
620,

270,

113.430, 113. 113.450,

113.610,

680,

113. 113.630,

113. 113.690, 114.010,

114.060, 114.070, 114.110,

114.210, 114.220, 114.230,

114.310, 114, 114,

4ho,

320, 330,

114, 115.0106, 115.020,

115.150, 115.160, 115.170,

115.220, 115.310, 115.320,

115.420, 115.430, 115.440,

115.490, 115.500, 115.510,

116.015, 116.020, 116.025,

116.130, 116.135, 116.140,

116.165, 116.170, 116.175,

116.305, 116.310, 116.315,

_287_

111.050,
111.150,
113.010,
113.080,
113.210,
113.280,
113.510,
113.640,
114.020,
114.120,
114.240,
114.340,
115.110,
115.180,
115.330,
115.450,
115.520,
116.105,
116,145,
116.180,

116.320,

115.

111.060,

111.160,

113.020,
113.110,
113.220,
113.290,
113.520,
113.650,
114.030,
114.130,
114.250,
114.410,
115.120,

115.190,

115.340,

115.460,

990,
116.110,
116.150,
116.186,

116.325,

111.070,
111.170,
113.030;
113.120,
113.230,
113.410,
113.530

113.660,
114.040,
114.140,
114,260,
114.420,
115.130,
115.200,
115.350,
115.470,
116.005,
116.120,
116.155,
116.190,
116.330,



116.335,
116.430,
116.465,
116.535,
116.570,
116.710,

116.745,
' 116.780,
116.815,
116.870,
117.030,
117.170,
117.350,
117.530,
117.620,
117.690,
118.630,
120.030,
120.100,
120.330,
120.400,
121.100,
121.270,
121.340,
126. 446,
127.070,
127.140,
127.320,

repealed.

116.
116.
116.
116.
116.
116.
116.
116.
116.
116.

117
117

117

117.
11?.
117.
118,

120.

120

120.
121.
121.
121.
121.
127.
127.
127.

127.

340,
435,

505,

540,
575,
715,
750,
785,
820,
880,

.110,
.180,

.361,

540,
630,
710,
650,

0k4o,

.110,

340,
030,
210,
280,
350,
010,
080,
150,

330,

116.
116.

116.

116

116.
116.

116

116

116

117,
117.
117.
117.
117.

118.

118

120

120,

120.

121

121.
i21.
121.
127.

127.

127

127.

405,
440,

510,

545,

580,

720,

755,
116.

790,

.825,
.890,

120,
310,
370,
550,
640,

420,

670,

.050,

120,

350,

.0bo,

220,
290,
360,
020,

090,

.160,

340,

116.
116.
116.

116.

116
116
116
116

116

116.

117

117.

117

117.
117.
118.
118.

120.

120

120

121

i21.

121.

121

127.

127

127.

410,
4ys,
515,
550,

.585,
.725,
.760,
. 795,
.830,
900,

.130,

315,

.380,

560,
650,
k8o,
680,
060,

.140,
.360,
.050,

230,

300,

. 370,
127.

030,

100,

.170,

350,
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116.
116.
116.

116.

116

116.

116

116.

116

117.
117.

117

117.
118.
118.
120.
120.
120

121.

121

121.
126.

127.
127.

127,

ho7

415,
450,
520,

555,

.590,

730,

.765,
116.

800,
840,

.990,
117.

140,
320,

390,

.610,

660,
500,
690,
070,

150,

.370,

060,

.240,

310,
011,
040,
110,

180,

116.
116.
116.
116.

116.

116

116.
116.
117.
117.
117.
117.
117.
117.
118.
120.
120.

120.

120

121.
121,

121.
126.

127.
127.
127.

420,
455,
525,
560,
595,

735,
116.

770,
805,
850,
010,
150,
330,
510,
612,
670,
610,
010,
080,

310,

.380,

070,
250,
320,
176,
050,
120,

190,

116

116.
116.

116.

116

116

116.

117.

117

117.
117.
117.
117.
118.
120.

120.

120
i

120.

121.

121

121.
126.

127
127

127.

425,

460,
530,
565,

.705,
116.

740,

T75,
116.

811,
860,

020,

.160,

340,
520,
615,
680,
620,
020,

090,

.320,

390,
080,

.260,

330,
300,

.060,
.130,

310,

.085 and T722.385 are



Comment

Section 290 would repeal a large percentage of the
statute sections found in the present probate code (ORS chap-
ters 111 to 121), as well as a number of existing statute
sections located elsewhere in Oregon Revised Statutes.

In summary, sections of the present probate code are
disposed of as follows:

ORS chapter 111 (Descent and Distribution): All sections
repealed.

_ ORS chapter 112 (Uniform Simultaneous Death Act): ORS
112.050 repealed. All other sectlons amended.

ORS chapter 113 (Dower and Curtesy; Election Against
Will): ORS. 113.090 unaffected. All other sections repealed.

ORS chapter 114 (Wills): All sections repealed.

ORS éhapter 115 (Initiation of Probate.  or Administration):
All sections repealed.

ORS chapter 116 (Administration of Estates): ORS 116.115
and 116.835 amended. All other sections repealed.

ORS chapter 117 (Settlement and Distribution): All sec-
tions repealed.

ORS chapter 118 (Inheritance Tax): ORS 118.010, 118.230,
118.280, 118.300, 118.350, 118.640, 118.660 and 118.700
amended. ORS 118.420, 118.480, 118.500, 118.610, 118.620,
118.630, 118.650, 118.670, 118.680 and 118.690 repealed. -All
other sections unaffected.

ORS chapter 119 (Gift Tax): All sections unaffected.

ORS chaptef 120 (Escheat; Estates'of Persons Presumed
to be Dead): ORS 120.230 unaffected. ORS 120.130, 120.210
and 120,220 amended. All other sections repealed.

ORS chapter 121 (Actions and Suits Affecting Decedents'

Estates and Administration): ORS 121.020 and 121.090 amended.
A1l other sections repealed.

Section 291, (Effective date) This Act takes effect

on July 1, 1970.
Comment

Section 291 has not been approved by the Advisory Com-
mittee. It was added to the draft immediately preceding
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publication because of an apparent need for a special effec-
tive date provision. '

Assuming the proposed code is enacted at the 1969 regu-
lar session of the Oregon Legislative Assembly, the section
would make it effective on July 1, 1970. Absent any special
effective date provision, the enacted code would take effect
90 days after adjournment of the legislative session. It
appears desirable, for at least two reasons, to postpone the
effective date of the enacted code. First, a period of time
during which persons affected may become familiar with the
provisions of the enacted code seems in order. Second, the
shift of probate jurisdiction to the circult court, the pro-
vision for probate commissioners and other matters may have
budgetary and other fiscal ramifications that may require
some leadtime for planning, and July 1, 1970, coincides with
the beginning of a fiscal year for budgetary purposes.
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TABLE SHOWING DISPOSITION OF EXISTING

STATUTE SECTIONS

Column (1) lists every section of Oregon Revised
Statutes that is included within or repealed by the prelimi-
nary draft of a proposed Oregon probate code. Column (2) in-
dicates whether the ORS section listed is amended (A), repeal-
ed (R) or not affected (NA). Column (3) indicates, in the
case of an amended ORS section, the section of the draft that
accomplishes the amendment; and, in the case of a repealed
ORS section, the section of the draft that contains subject
matter comparable to that found in the repealed ORS section.

(1) (2) (3) (1) (2) (3)

3.101 A 257 93.170 R -

3.130 A 258 93.190 A 269

3.140 R 5, 6 93.240 A 270

3.180 R 2 93.420 4 271

3.350 R 5, 6 94.330 4 272

5.040 R 5 '97.130 A4 273

5.050 R - 105.050 A 275

5.070 R - 105.065 R -

5.080 A 259 105.340 A 276

5.100 R - 107.100 A 277

7.230 A 260 107.280 & 278
12.190 4 261 109.041 A 279
13.080 4 262 109.326 A 280
21.313 A 263 109.330 A 281 .
23.260 A 264 109.345 R -
41.520 A 265 109.370 R -
46.092 A 266 111.010 R 21, 22
91.020 A 267 111.020 R 16 to 20, 115
91.030 A 268 111.030 R 16 to 20, 115
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1y

111.

111

111.
111.
111.
111.
111.
111.
111.
111.
111.
111,
111.
111.
112.
112.
112.
112,
112.
112.
112,
112.
113.
113.
113.
113.
113.

040

. 050

060
070
110
120
130
140
150
160
170
210
212
231
010
020
030
040

050

060

070
080
010
020
030
040

050

~
A®]
~—

W W ow W ®W s = o » W o» B o> > W oW oW W W W W W oW W oW W W W

(3)
24

59 to 69

27
27

28
27
27
29
30
30
25

70

71
72
74

75
76
77

108
111
108

113

1113

113

113

113

-292-

113.
113.
113.

113.
113.

113.

113.

113.
113.
113.
113.
113.
113.

113.

113.
113.
113.
113.
113.
113.
113.
113.

(1)

060
070

080

;090

110
120

130

.140

150

.160

210
220
230
240
250
260

270

.280

.290

110
h20
430
4ho

hs0 -

510
520
530

(2)
R
R

R

2
i

W 9 @ x©® =©H ©® =® H©O W A9 =»H oA 0 =" =W O H 4Hd o =w o x»® Hd " W oo

(3)
111

99

88



(»

113.
113.
113.
11i3.
- 113.
113.
113.
113.
113.
113.
114,
114.
114,
114.
114,
114,
114,
114.

114

114,
114,
114,
114.
114,
114,
114,

114

540
610
620
630
640
650
660
670
680
690
010
020
030
040
050
060
070

110

.120

130

140-

150
210

220

230
240

.250

(2)

= U= = = v B« - < =« B« =+ B =« S~ I~ s B~ =« -~y B « s I s I v B I~ s B> B |

(3)

1(32)

38
39
39
39,
n1
42
4y
45
46,
48

49,

50
49,
55
56

b1

b7

161

51, 52l

=293~

114,
114,
114,
114,
114,
1114,
114,
114.
114,
{114,
115.
115.
115.
115.
115.
115,
115.
115.
115.
115.
115.
115.
115.
115.
115.
115.
115.

(1)

260
270
310
320
330
340
410
420
430
440
010
020
110
120
130
140
150
160

170

180
190
200
210
220
310
320
330

(2)

o =mw W w W W W =W oW W w9 "W W o™ =W ow o ow o w " ™ o™ W oW W

(3)

4o
40
40
40
58
58
58
58

84
57
84

57
81, 82

13, 85

87

85, 98

88, 92

95

92

120

81, 88, 120
88 |
83



(1)

115.
115,
115.
115,
115.

115.

115

115.
115.
115.
115.
'115.
115.
115.
115.
116.
116.
116.
116.

116.

116
© 116

116.

116.

116

116

116.

340

350
4io

420
430
4uQ

450

460
470
480
490
500
510
520
990
005
010
015
020

025

.105
.110

115

120

.125

.130

135

o
no
—*

b v S > = v I = o B < v B~ « S s B = s B = v R« B~ v B = v I = v = « B o -~ s B o B = « B B = =« N = R~ s B = v B

(3)

95

92
89
89
90, 91
90
91
91
93
93
93
94, 95
9k, 95
95

57

99, 102
104
100, 105
104, 107
116, 118
127(4)
274

128
127(14)

127(15)

1127(15)

116

116
116
116
116

116

116
116
116

116.

116

116
116

116

116,
116.
116.

116
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116.

116.

116.
116.

116.

116.

116.

116.

116.

(1)
L140

145

.150
.155
.160
.165

170

175

.180
.186

.190

195
305

.310

315
320
325

.330
335
.340

405
410
415
420
425
430

435

(2)

- 4 © v 94 ©® X ~*» ¥ ¥ H g H WU Hd xH» H H N o W A oW W I oA

(3)

161 to 163
163

163

162

163

162
127(20)
127(20)
127(22)
189

187

186, 187
139

139

139

139

140
140
140
122
122
123
124

124

124



(1)

116.
116.
;16.
116.
_116.
116.
116.
116.

116

116.
116.
116.
116.
116.
116.
116.
116.
116.
565
116.

- 116

116

116.
116.
116.
116.
116.
116.

440
uy5
450
455

h60

465

505

510

.515

520
525
530
535
540
545
550
555
560

570

575

580
585
590
595
705
710

(2)

* ¥ x©® H ™ H ¥ X M W AW W W W H M W H W " MW o wo oW W w o w oo

(3)
125
126

121
141,
142,
153

154,
154,
156

155,

~ 155,

156
159
156
146
146
154
150,
150,
106

106

129

129

147, 148
144

155
156

156
156

157
157

116
116
116
116

116

116
116
116
116
116
116
116

116

116

116

-205-

116.
.725
.730
.7135
.740
.745
|116.

116.
116.

116.
116.

116.

116,
116.
116.
116.

(1)
116.

715
720

750

755
.760
.765
770
775
.780
. 785
.790

795
800

.805

811
815
802

.825

830
835
840
850

—
[\
~—

g H » 4 X ®H A4 ® W A H W A M P P W D " W W W W o=w W oW o=

(3)
129
129, 179
129
129, 179

129, 179

129

129
129

129

129

129

129

129

129

127(16), 129
127(16), 129
127(16), 129
127(16), 129
129

129

129

129, 135

129

129

132

129

129



(1) (2) (3 (1) (2) (3)
116.860 R 129 §117.510 R 6
116.870 R 129 117.520 R 6
116.880 R 129 117.530 R 6
116.890 R 129 ‘ 117.540 R 6
116.900 R 129 ' 117.550 R 6
116.990 R - : 117.560 R 6
117.010 R 174 117.610 R 174
117.020 R - 117.612 R 175
117.030 R 151, 152 117.615 R 175
117.110 R 146, 151, 152 117.620 R 176
117.120 R 146, 152 117.630 R 177, 178
117.130 R 146 117.640 R 172, 173
117.140 R 152 | 117.650 R 172, 173
117.150 R 127(1) 117.660 R 182, 183
117.160 R 152 - 117.670 R 183
117.170 R 145, 147, 148 |117.680 R 183
117.180 R - 117.690 R -
117.310 R 185 117.710 R 188
117.315 R 249 118.010 A 209
117.320 R 115, 116 118.230 A élo
117.330 R 179 118.280 A 211

0 117.340 R 179 118.300 A 212
117.350 R 168 118.350 A 213
117.361 R 168 to 170 118.420 R 84, 124, 217
117.370 R 169 _ 118.480 R -
117.380 R 171 118.500 R -
117.390 R 171 118.610 R 122
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(1)
118.
118.
118.

118

118.
118.
118.

118.

118

120.

120.

120

120.
120.

120.

120

120.

iz20.

120.

120
120
120

120

120.

120.

120.

120

.650

.700

.030

. 070

.110
.120
.130
.140

—~
A
—r

620
630
640

660
670
680
690

010
020

040
050

060

080
090

100

150

210

e - = R - v B R« I « Sy -~ v AR = I R « -« I« B~ R~ v B = v = o B = R s B T~ o B ¥

220

.230 NA

(3)
122
124
214
124
215
217
217
217
218

20

35
36

120

120

121

121

121

-297-

120.

120.

120.

120.
120.
120,
120.
120.
121.
121.
121.
121.
121.
121,
121.
i21.
121,
121.

121.

121.

121.

(1)

310

320

330

340

.350

360
370
380
390
400
020
030
040
050
060
070
080
090
100
210

220

.230

240

.250

260

.270

—
[R®]
Soar

| v O & 9 = O H = H» O &K O =X A o W H H oW H Hd oW o Hd W O

(3)
199, 200
199
1589
202
202
204
206
205, 206
207
208
164



(1)

121.
121.
i21.

121,

121

121.
121.

121.

121

121.
126.
126.
126.
126.

126.

126

126.

126

126.

126
126

126.
126.
126.
126.

126

126,

280

290
300
310

.320

330
340
350

.360

370
006
011
106
111

126

.131

146

<151

166

176
.186

230
245
265
300

.338

406

- - - - R - I S B < - B B B R B> B = B

(2)

(3)

219

220
221
222
223
224
225
226
228
229
230
231
232
112
233
234

126

127

127

127

-298-

126.
126.
126,
126,
126.
126.
126.
126.
126.
126.
126,
126.
126.

126.

127.

127.
127.
127.
127.
127.
127.
127.

(1)
126.

411
416

431
436
441
B46
456
161
h71
476
490
495

555
675
010
020
030
040
050
060
070
080

.100

.110

426

540 -

090 -

235
236
237
238
239
241

241
242
243
244
215
246
247
250
256
222
223, 224
225

235, 237, 238



(1)

127.
127.
127.
127.
127.
127.
127.
127.
127.
127.
127.

120
130
140
150
160
170
180
190
310
320

330

—
Mo
~—

> v I N« -~ s I« = v I~ s B = B = = B

(3)

222 to 224

722

-299-

127.
127.
178.
179.
179.
419.
n27.
697.
697.
.385

(1)

340
350
080

650

670.

488
085
165
695

g o® > = o® > 3> = W

(2)

(3)

282
283
284
285

286
287



TABLE SHOWING SOURCE

FROM EXISTING STATUTE SECTIONS

OF PRELIMINARY DRAFT SECTIONS

Column (1) lists every section of the preliminary draft
of a proposed Oregon probate code. Column (2) indicates
whether the draft section is new (N), an amendment of an
exlsting section of Oregon Revised Statutes (A) or an existing
ORS section not affected by the draft (NA). Column (3) indi-
cates, in the case of a new section derived from or contalning
subject matter comparable to that found in an exlsting ORS
section, the ORS section; and, in the case of an amendment of
an existing ORS section, the ORS section.

(1) (2) (3) (1) (2) (3)
1 ' 16 N 111.020, 111.030
(1-31) - .
(32) N 11h4.010 17 N 111.020, 111.030
2 N 3.130, 3.180, 18 N. 111.020, 111.030
46.092
19 N 111.020, 111.030
3 N -
20 N 111.020, 111.030,
4 N - 120.010
5 N 3.140, 3.3%40, 21 N 111.010(4)
5.040 .
: 22 N 111.010(5)
6 N 3.140, 3.340, k : \
117.510 to 117.560 23 N -
7 N - 24 N 111.040
8 N - 25 N 111.231
9 N  115.010 26 N - .
10 N - 27 N 111.110, 111,120,
: 111.150, 111.160
11 N -
28 N 111.140
12 N -
29 N  111.170
13 N 43,110, 115.160 :
30 N 111.210, 111.212 -
14 N -
, 31 N -
15. N -
32 N -

-301-



(1)
33
34
35
36
37
38
39
4o
41
42
43
by
45
46
47
48
49
50
51
52

53 .

54
55
56
57

58

(2)

NA

Z2 =2 =2 =2 = =2 =2 2 2 =2 =2 =2 =Z2 o= =2 o= ow o= o= o= =

(3)

120.
120.
120.
120.
178.
114,
114,

114.

114

© 114,

114

114,
114,
114,
114,
114,

114,

114

114,

114

114,

115.

115

114

130
210

220

230

080(6)

020

030 to 114.050

310 to 114.340

.050, 114.060

070

.110

120
130
130
140
150, 114.230(3)

220

.230(1)

230(2)

240

250
110, 115.130,

.990
L3410 to 114.440

(1)
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
T4
75
76
17
78
79
80
81
82
83
84

-302-

(2)

2 =2 > oo o= ke 2R R R 2w =

NA

= = = =2

(3)

111.
111.
111.
111.
111.
111.
111.
111.
111.
1311.
111.
112.
112.

112,

112

112.
112.

112.

113.
115.
115,
115.

115.
- 118.

060
060
060
060
060
060
060
060
060
060
060
010
020

030

.040

060

070
080

090
140,
140
330

020,
420

115.310

115.120,



(1) .
85

86
87
88

89
96
91

92

93
94

95

96
97
98

99,

100
101
102
103
104
105
106
107
108

109

2 =2 = =
|

(2) " (3)

‘

115.

N 115.

N 115

- 115.

N 115,
115.

N - 115.
- 115.

115.

115

=2 2 =5 =2 =5 =2 o=z Zoo=z =2 =2 = s =

115.

115.

115.
115.

115.
113.
116.

116.

116.
116.
116.
116.
113.

160, 115,

170

190, 115.

320

410, 115.
430, 115.

43008y,
450, 115.

190,
350

115.

180(2)

310,

420
440

460

210,

470 to 115.490

500(1), 115.510

200, 115.
.500 to 115.520

180
070,

015

005

010,
015
590,
020

030,

116.

116.

340, |

116.005

020

595

113.050

(1 (2)
110
111
112
113

114

=2 =2 =2 = =Z= =

115

116
117
118
119
120

121

= om o= o= 2 = =

122

123
124

=
no
[}
=

(3)
107

113.

126

111
117.

116.

116.

115:
116.

116.
- 118.

116.
116.
116.
118.
116.

116.

.020,

.280

040,

.300

111
320

105,

105

220,

505

405,
610,

118
4§15
420,
435,
630,
LhgQ

4hg5

113.

117.

115.

116.
.620

116.
118,
118.

060

.030,

320

310(2)

410,

hos,
420,
650

97.130, 117.150

116

116

116.
116.

116.
116.

116.

.110

125
130, 116.

135

785 to 116.800

170, 116.

180

120 .

175



(1)

129

130
131
132
133
134
135
136

137 |

138
139

140

141
142
143
144
145
146

147
148
149
150
151

152

153

(2)

2 =2 =2 =2 2 22 Z2Z = Z2 = = = =2 &=

=2 = =

Z =2 =2 = =2 =

(3)
116

116.
116.
116.

116,

116.
117.
116.
117.
117.
116.

116.

116

117.

117.
117.

117.

116.

.580,

.705 to 116.830,
116.

840 to 116.900

.835

.820

305 to 116.320
330 to 116.340
510

515

515
170

565, 116.570,
110(5),
120, 117.130

510, 117.170

510, 117.170

116.585

030, 117.110
030,
120,
160

117.
117.

110,
140,

520

(1)
154

155

156

157
158
159
160
161
162

163

164
165
166
167
168

169

170
171
172
173
174
175
176
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(2)

= =2 =2 o= =

zZ =2 =2 =2 =2 = =2

=2 = = = = =

(3)

116
116

116.

116

116.

116.

114,

116.
116.

116.

116

121,

121.

117.
117.

117.
117.

117.
117.
117.
.640,
117.

117

117.

117.

.525, 116.530,
575

116.
116,

525, 116.540,
545

530 to 116.550,

.560

580, 116.585
555
116.140

150,

140, 116.155,
165

140 to 116.150,

.160

020

090

350,
361(1)(2)

361(3),
370

361(4)
380, 117.
640,

3590

117.650

117.650

010, 117.610

612, 117.615

620



(1)
177
178
179

180
181
182
183
184
185
186
187
188
189
190
191
192
193
194

195

196
197
198
199
200

201

202

(2)

=

2 oz o= 2 7 =2 s =

Z 2 == =z 2z o=z =2 Zz2 2 =2 25 =2 o= o= =

(3)

117.

117.

116

117.

117.

ll?.
116.
.116.
117.
116.

120.

120.

120.

630
630

.720, 116.730,
116.
117.

735, 117.330,
340 |

660
660 to 117.680

310
195
190, 116.195
710
186

310 to 120.330
310

340, 120.350

(1)
203
20l
205
206
207
208

209

210

211
212
213
214
215
216

217

218

219
220
221
222
223
224
225
226
227

228

- 305

e T - - =T = - - =

~~
A®]
o

= = = o>

=

2 =2 &= o o > o= o

(3)
120.360
120.380

120.370, 120.380
120.390

120.400
118.010
118.230
118.280
118.300
350
640

660

118.
118.

118.

118.420, 118.670
to 118.690

118.700

126.006

126.106

126.111

126.126

126.131

126.146

126.151

126.166

126.176



(1)  (2) (3) (1)  (2) (3)

229 A 126,186 : 256 A 126.675
230 A 126.230 257 A 3.101
231 A 126.245 258 A4 3.130
232 A 126.265 259 A 5.080
233 A 126.338 260 A 7.230
234 - A 126.406 | 261 A 12.190
235 A 126.411 262 A 13.080
236 A 126.416 263 A 21.313
- 237 A 126.426 264 A 23.260
238 A 126.431 265 A 41.520
239 A 126.436 - 266 A 146.092
240 A 126.441 267 A 91.020
241 A 126.456 268 A 91.030
242 A 126.461 269 A 93.190
243 A 126.471 270 A 93.240
2h4 A 126.476 271 A 93.420
245 A 126.490 272 A 94.330
246 A 126.495 273 A 97.130
247 A 126.540 274 A 116.115
248 N - ~|e275 A 105.050
249 N 117.315, 126.555 |276 A  105.340
250 A 126.555 277 A "107.100
251 N - | 278 A 107.280
252 N - | 279 A 109.041
253 N - 280 A 109.326
254 . N - 281 A 109.330
255. N - 282 A 178.080
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(1)
283
284
285
286
287

= e o =

(3).

179.650
179.670
419.488
697.165
697.695

(1)
288
289
290

291

~-307-

(2)

(3)



