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INFORMATION ABOUT ADMINISTRATIVE RULES

General Information

The Administrative Rules Unit, Archives Division, Secretary
of State publishes the Oregon Administrative Rules Compilation and
the online Oregon Bulletin. The Oregon Administrative Rules
Compilation is an annual print publication containing complete text
of Oregon Administrative Rules (OARs) filed through November 15
of the previous year. The Oregon Bulletin is a monthly online sup-
plement that contains rule text adopted or amended after publication
of the print Compilation, as well as Notices of Proposed Rulemak-
ing and Rulemaking Hearing. The Bulletin also includes certain non-
OAR items when they are submitted, such as Executive Orders of the
Governor, Opinions of the Attorney General and Department of
Environmental Quality cleanup notices.

Background on Oregon Administrative Rules

ORS 183.310(9) defines “rule” as “any agency directive, standard,
regulation or statement of general applicability that implements,
interprets or prescribes law or policy, or describes the procedure or
practice requirements of any agency.” Agencies may adopt, amend,
repeal or renumber rules, permanently or temporarily (up to 180
days), using the procedures outlined in the Oregon Attorney
General’s Administrative Law Manual. The Administrative Rules
Unit assists agencies with the notification, filing and publication
requirements of the administrative rulemaking process.

OAR Citations

Every Administrative Rule uses the same numbering sequence of
a three-digit chapter number followed by a three-digit division
number and a four-digit rule number (000-000-0000). For example,
Oregon Administrative Rules, chapter 166, division 500, rule 0020
is cited as OAR 166-500-0020.

Understanding an Administrative Rule’s ‘“History”

State agencies operate in an environment of ever-changing laws,
public concerns and legislative mandates which necessitate ongoing
rulemaking. To track changes to individual rules and organize the
original rule documents for permanent retention, the Administrative
Rules Unit maintains history lines for each rule, located at the end
of the rule text. OAR histories contain the rule’s statutory authori-
ty, statutes implemented and dates of each authorized modification
to the rule text. Changes are listed chronologically in abbreviated
form, with the most recent change listed last. In the history line “OSA
4-1993, f. & cert. ef. 11-10-93,” for example, “OSA” is short for Ore-
gon State Archives; “4-1993” indicates this was 4th administrative
rule filing by the Archives in 1993; “f. & cert. ef. 11-10-93” means
the rule was filed and certified effective on November 10, 1993.

Locating Current Versions of Administrative Rules

The online version of the OAR Compilation is updated on the first
of each month to include all rule actions filed with the Administra-
tive Rules Unit by the 15th of the previous month. The annual print-
ed OAR Compilation volumes contain text for all rules filed through
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November 15 of the previous year. Administrative Rules created or
changed after publication in the print Compilation will appear in a
subsequent edition of the online Bulletin. These are listed by rule
number in the Bulletin’s OAR Revision Cumulative Index, which is
updated monthly. The listings specify each rule’s effective date, rule-
making action, and the issue of the Bulletin that contains the full text
of the adopted or amended rule.

Locating Administrative Rule Publications

Printed volumes of the Compilation are deposited in Oregon’s
Public Documents Depository Libraries listed in OAR 543-070-
0000. Complete sets and individual volumes of the printed OAR
Compilation may be ordered from the Administrative Rules Unit,
Archives Division, 800 Summer Street NE, Salem, Oregon 97301,
(503) 373-0701.

Filing Adminstrative Rules and Notices

All hearing and rulemaking notices, and permanent and temporary
rules, are filed through the Administrative Rules Unit’s online filing
system. To expedite the rulemaking process, agencies are encouraged
to file a Notice of Proposed Rulemaking Hearing specifying hearing
date, time and location, and to submit their filings early in the sub-
mission period. All notices and rules must be filed by the 15th of the
month to be included in the next month’s Bulletin and OAR
Compilation postings. Filings must contain the date stamp from the
deadline day or earlier to be published the following month.

Administratrative Rules Coordinators and
Delegation of Signing Authority

Each agency that engages in rulemaking must appoint a rules
coordinator and file an Appointment of Agency Rules Coordinator
form with the Administrative Rules Unit. Agencies that delegate rule-
making authority to an officer or employee within the agency must
also file a Delegation of Rulemaking Authority form. It is the
agency’s responsibility to monitor the rulemaking authority of select-
ed employees and keep the forms updated. The Administrative Rules
Unit does not verify agency signatures as part of the rulemaking
process.

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the original Administrative Orders may be obtained from
the Archives Division, 800 Summer Street, Salem, Oregon, 97310;
(503) 373-0701. The Archives Division charges for such copies.

The official copy of an Oregon Administrative Rule is contained
in the Administrative Order filed at the Archives Division. Any
discrepancies with the published version are satisfied in favor of the
Administrative Order.

© January 1, 2016 Oregon Secretary of State. All rights reserved.
Reproduction in whole or in part without written permission is prohibited.
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EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 16 - 01

AMENDS EXECUTIVE ORDER 99-09 RELATING TO THE
GOVERNOR’S ADVISORY COMMITTEE ON MOTOR-
CYCLE SAFETY OR2015

IT IS HEREBY DIRECTED AND ORDERED:

1. Executive Order 99-09, relating to the Governor’s Advisory
Committee on Motorcycle Safety, is restated and reaffirmed, with
the following amendment.

2. Section 7 of Executive Order 99-09 is amended to state as
follows:

“This Order shall expire on November 1,2019.”
Done at Salem, Oregon this 25th day of January, 2016.

/s/ Kate Brown
Kate Brown
GOVERNOR

ATTEST

/s/ Jeanne P. Atkins
Jeanne P. Atkins
SECRETARY OF STATE

EXECUTIVE ORDER NO. 16 - 02

DETERMINATION OF STATE OF EMERGENCY IN
BENTON, CLACKAMAS, CLATSOP, COLUMBIA, LANE,
LINCOLN, LINN, MARION, MULTNOMAH, POLK,
TILLAMOOK, WASHINGTON, AND YAMHILL COUNTIES
AS WELL AS COOS, CURRY, DOUGLAS, JACKSON,
JOSEPHINE, AND KLAMATH COUNTIES DUE TO A
SEVERE WINTER STORM THAT INCLUDES HIGH
WINDS, FLOODING, AND LANDSLIDES

Pursuant to ORS 401.165, I find that a threat to life, safety, proper-
ty, and significant damage to the state roads on the federal-aid high-
way system exists due to severe winter storms that have caused and
continue to cause a natural disaster in the above-identified jurisdic-
tions. Having begun on December 07, 2015, and continuing to the
date of this Order, these severe storms are causing heavy rains, high
winds, flooding, landslides, and erosion at various locations within
these jurisdictions, resulting in critical transportation failures, loss of
power and communications capabilities, and evacuations and shel-
tering needs. This storm system damaged state highways through-
out the jurisdictions with, among other events, numerous washouts,
sinkholes, serious debris flows, and mudslides.

IT IS HEREBY DIRECTED AND ORDERED:

1. The Office of Emergency Management (OEM) shall activate the
State’s Emergency Operations Plan, and shall coordinate access
to and use of personnel and equipment of all state agencies nec-
essary to assess, alleviate, respond to, mitigate or recover from
conditions caused by this emergency. OEM shall coordinate all
essential protective measures in support of disaster areas identi-
fied above.

2.The Oregon National Guard, Oregon State Police, Oregon Pub-
lic Utility Commission and Oregon Department of Transportation
shall provide any assistance that is deemed necessary to assist in
the response to this emergency and to provide all necessary sup-
port to the above identified jurisdictions. All other state agencies
shall be prepared to assist as requested by OEM.

3. The Oregon Department of Transportation shall provide appro-
priate assistance and seek federal resources to effect repair and
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reconstruction of the federal aid highway system in above iden-
tified jurisdictions.

Approved verbally as to Benton, Clackamas, Clatsop, Columbia,
Lane, Lincoln, Linn, Marion, Multnomah, Polk, Tillamook,
Washington and Yamhill Counties on December 10, 2015, and
approved verbally as to the remaining counties on December 14,
2015.

Formalized at Salem, Oregon, this 25th day of January, 2016.

/s/ Kate Brown
Kate Brown
GOVERNOR

ATTEST

/s/ Jeanne P. Atkins
Jeanne P. Atkins
SECRETARY OF STATE

EXECUTIVE ORDER NO. 16 - 03

GOVERNOR’S COUNCIL ON EDUCATOR ADVANCE-
MENT

Every Oregon student deserves a caring, competent, and culturally
responsive educator in the classroom. A diverse, well-supported edu-
cator workforce is critical to ensuring that every Oregon student
graduates high school with a plan for his or her future.

High-quality preparation and ongoing, effective professional devel-
opment and supports for teachers and school leaders translates into
better student learning and higher achievement.

Educators want and deserve specialized professional learning and
ongoing support, more than current levels of federal, state, and local
systems are designed to deliver. And building an effective system of
professional development and support requires us to empower, con-
nect, and tap into the expertise of current classroom teachers and
leaders across the state.

New, higher standards were established in 2011 to guide and eval-
uate the practices of effective teachers and school leaders in public
schools throughout Oregon. In 2013, the Legislature redoubled our
State’s commitment to advance the education profession by active-
ly investing in and supporting excellence in teaching and learning.

A dedicated appropriation was established by the Legislature to fos-
ter a statewide umbrella of support across professional development
for teachers and school leaders, known as the Network for Quality
Teaching and Learning (“Network”). Now in its third year of imple-
mentation, a re-examination of the Network structure, funding, met-
rics of success, and leverage of resources has become necessary to
address these demands:

e Greater alignment across preparation, induction, and ongoing
professional development.

* A more equitable and sustainable funding mechanism to dis-
tribute funds across both rural and urban school districts sensitive
to local contexts and priorities.

* Leveraging of expertise of teachers and administrators — and
resources of local, regional, non-profit, and philanthropic organ-
izations — to maximize on-the-ground supports for Oregon
educators.

* Centralized coordination and quality assurance with partner input
across all Network projects and supports such as the Oregon
Educator Network, TELL Oregon Survey, and TeachlnOregon
website.
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EXECUTIVE ORDERS

* A systemic approach to continuously assess needs and coordi-
nate future priorities for resources to support Oregon educators.

* A research consortium across education agencies and institutions
to analyze and identify promising practices that explain improved
teacher quality and student outcomes over time.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

1. The Governor’s Council on Educator Advancement (“Council”)
is hereby established.

2. The Council shall consist of fifteen (15) members appointed by
the Governor including:

a. Six or more licensed/certified educators currently practicing in
Oregon public schools;

b. Representatives from education institutions, non-profits, pro-
fessional and philanthropic organizations with expertise in the
direct provision and support of high-quality preparation and
professional learning for teachers and administrators, including
equity and cultural competency.

c. Representatives of the public at-large.
3. Additional members of the Council shall include:

a. One member of the Oregon State Senate designated by the
Senate President;

b. One member of the Oregon House of Representatives desig-
nated by the Speaker of the House;

c. The Chief Education Officer;
d. The Deputy Superintendent of Public Instruction;

e. The Executive Director of the Teachers Standards and Practices
Commission;

f. The Early Learning System Director.

4. The Governor shall appoint the chair of the Council, who shall
provide leadership and direction of the Council. The chair shall estab-
lish an agenda, work plan, and timeline for the Council. The chair
may appoint and approve the creation of subcommittees of the Coun-
cil. The chair may, on behalf of the Governor, convene additional
advisory committees for purposes of informing Council findings and
recommendations.

5. The charge of the Council is to coordinate comprehensive support
to deliver excellence in teaching and learning, and enhance Oregon’s
ability to elevate the educator profession and advance teacher and
school leadership, including:

a. Enhancing a culture of leadership and collaborative responsi-
bility for learning and advancing the profession of teaching;

b. Strengthening and enhancing existing evidence-based practices
that improve student achievement;

c. Attracting and retaining capable and promising new teachers by
offering sustained professional mentoring;

d. Retaining effective teachers by providing enhanced leadership
opportunities;

e. Promoting collaboration by developing and supporting profes-
sional development opportunities for teachers in schools and
districts to learn from each other;
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f. Building a more diverse educator workforce that mirrors
Oregon’s student demographics and supporting the development
of culturally responsive educators; and

g. Using data on teaching and learning conditions to determine the
impact of Network and identify where changes, resources, and sup-
ports are most needed.

6. The Council shall develop recommendations for ensuring the open
access and efficient delivery of professional learning to all Oregon
educators by 1) leveraging the expertise of exemplary teachers and
school leaders; and 2) streamlining resources, assistance, and sup-
port from federal, state, and non-profit partners.

7.Based on these goals, the Council shall develop a coherent, trans-
parent, and accountable governance model for programs and prac-
tices outlined in ORS 342.950 (the Network) and the associated fund
outlined in ORS 342.953 (the Network for Quality Teaching and
Learning Fund (“Network Fund”)), with a focus on fostering:

a. An integrated system of supports that spans the career of an
educator;

b. A connected educator network that maximizes teacher voice and
engagement and diminishes the impact of isolated programs;

c. A mechanism for analyzing and sharing of practices that
improve student outcomes and improve teaching and learning
conditions;

d. Sustainable funding for Network priorities that adapts to dis-
tricts’ local priorities for educator support, assures adherence to
state benchmarks of best practice, minimizes disparities between
rural and urban areas, and reduces reliance on competitive grant
funding;

e. Common outcomes and coordination of reporting on impact
across the Network; and

f. Innovation and responsiveness to the changing needs of
educators.

8. A quorum for Council meetings shall consist of a majority of the
appointed members.

9. The Council shall report written findings and recommendations
to the Governor on or before September 1, 2016.

10. The Chief Education Office and Oregon Department of
Education shall provide staff support to the Council. All other state
agencies shall provide assistance to the Council upon request.

11. Council members are not entitled to reimbursement of expens-
es or per diem provided in ORS 292 .495.

12. This Order shall remain in effect until recommendations of the
Council are considered and acted upon by the Oregon Legislature,
unless the Governor requests that the Council’s work continue
beyond that time.

Done at Salem, Oregon, this 25th day of January, 2016.

/s/ Kate Brown
Kate Brown
GOVERNOR

ATTEST
/s/ Jeanne P. Atkins

Jeanne P. Atkins
SECRETARY OF STATE
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EXECUTIVE ORDER NO. 16 - 04

DESIGNATING SEGMENTS OF THE CHETCO RIVER
(CURRY COUNTY) AND MOLALLA RIVER (CLACKAMAS
COUNTY) AS STATE SCENIC WATERWAYS AND DIRECT-
ING SCENIC WATERWAY STUDIES TO USE A COLLABO-
RATIVE PROCESS

Oregon is blessed with a diversity of river systems that richly con-
tribute to our quality of life. Oregonians feel connected to our rivers
and value their importance to our economies, communities, and
ecosystems.

In 1970, the people of Oregon voted to establish the Oregon Scenic
Waterways Act. This law protects the free-flowing character of des-
ignated rivers for fish, wildlife and recreation; protects and
enhances scenic, cultural and natural values along scenic waterways;
and establishes a process and criteria for adding new rivers to the
scenic waterway system. The state Scenic Waterways system now
includes approximately 1,150 miles on 19 rivers and Waldo Lake. No
new Scenic Waterway has been designated since 1988.

Stewardship of our rivers is ever more important as the population
along our rivers increases and a changing climate results in low
snowpack levels, high temperatures, and significantly low stream-
flows. These changes impact recreation, fish and wildlife, and
community and economic health.

Pursuant to the provisions of ORS 390.805 to 390.025, the Oregon
Parks and Recreation Department (OPRD) undertook studies of the
Chetco, Molalla and Grande Ronde rivers. OPRD consulted with the
Oregon Water Resources Department and other state agencies,
requested input from local governments, landowners and other inter-
ested parties, and conducted hearings in the counties in which those
rivers are located.

At the conclusion of its process, OPRD identified segments of the
Chetco and Molalla Rivers as meeting Scenic Waterways Act crite-
ria and described those segments in the OPRD Scenic Waterway
Qualification Reports (Scenic Waterway Reports) which were
approved by the Parks and Recreation Commission in April 2015.
OPRD received concurrence in its identifications from the Water
Resources Commission in November 2015, and these identifications
were submitted to me on December 28, 2015.

I wish to ensure that the outstanding scenic, fish, wildlife, geologi-
cal, botanical, cultural, and outdoor recreational values of special
Oregon rivers are conserved for Oregonians today and in the future
through a collaborative process that includes tribal governments,
local governments, state and federal agencies, landowners, conser-
vation organizations, recreation organizations, agriculture interests,
forestry interests, and businesses.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

1. Consistent with the recommendations of the Oregon Parks and
Recreation Commission, and with the concurrence of the Oregon
Water Resources Commission, [ hereby designate the segments of
the Chetco River and Molalla River and related adjacent land
described in the Scenic Waterway Reports as Oregon State
Scenic Waterways subject to the provisions of ORS 390.805 to
390.925.

2. In undertaking future scenic waterway qualification studies
including scenic waterway flows, OPRD and the Oregon Water
Resources Department will utilize a collaborative process that
includes tribal governments, local governments, landowners, and
conservation, recreation, river use, agriculture, forestry, and
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business organizations, in addition to the statutorily required con-
sultation with state agencies under ORS 390.855.

This Executive Order shall remain in effect until it is otherwise mod-
ified, amended or terminated.

Done at Salem, Oregon, this 25th day of January, 2016.

/s/ Kate Brown
Kate Brown
GOVERNOR

ATTEST

/s/ Jeanne P. Atkins
Jeanne P. Atkins
SECRETARY OF STATE

EXECUTIVE ORDER NO. 16 - 05
OREGON SMALL BUSINESS ADVISORY CABINET

In 2015, more than 40,000 new jobs were added in Oregon, growth
that is a full percentage point higher than the national average. The
continued development of Oregon’s businesses is a key to sustain-
ing this level of growth. Seventy percent of new jobs are created
when existing Oregon businesses expand; state government adds
value to the overall economic enterprise when it bolsters the serv-
ices available to small business owners and emerging entrepreneurs,
thus fostering growth.

For the expenditures of state resources to be effective, they must
reflect the ever-changing landscape of entrepreneurship in Oregon.
Addressing the needs of traditionally underserved communities and
geographically remote areas is imperative to laying the groundwork
for a strong economy for future generations.

It is essential that Oregon’s entrepreneurial and small business com-
munities be engaged when decisions are made by the state govern-
ment on how to improve services and maintain job growth statewide.

NOW THEREFORE, IT IS HEREBY ORDERED AND
DIRECTED:

1. The Oregon Small Business Advisory Cabinet (the “Cabinet”)
is established.

2. The Cabinet consists of small business owners, state govern-
ment officials, and representatives of the financial community
appointed by the Governor.

3. The Cabinet shall develop recommendations on three priorities:

a. How state government can further the support and promotion
of small business owners and prospective entrepreneurs.

b. How state government can increase access to capital.

c. How state government can streamline regulations to help small
business owners and prospective entrepreneurs navigate the
myriad laws and policies of state government.

4. The Cabinet will meet every other month beginning in March
2016.

5. The Cabinet will deliver recommendations to the Governor by
October 1, 2016.

6. Work on projects or special assignments at the request of the
Governor’s Office.
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7. Cabinet members shall receive no compensation for their
services, or reimbursement for their expenses incurred in the
performance of their duties.

8. This Order shall expire on October 31, 2016.
Done at Salem, Oregon, this 26th day of January, 2016.

/s/ Kate Brown
Kate Brown
GOVERNOR

ATTEST

/s/ Jeanne P. Atkins
Jeanne P. Atkins
SECRETARY OF STATE

EXECUTIVE ORDER NO. 16 - 06
PUBLIC RECORDS

Upon assuming the office of Governor in February 2015, I offered
a package of bills to the Legislative Assembly relating to ethics and
governmental accountability. A key component of that package was
Senate Bill 9, which mandated that an audit be conducted of state
agencies’ responses to public records requests with respect to issues
of cost, timeliness and procedures. The Legislature approved Sen-
ate Bill 9 and I signed it into law on June 15, 2015.

The Secretary of State’s Audits Division has conducted the audit
required by Senate Bill 9, and on November, 2015, released the audit
results in a document entitled “State Agencies Respond Well to Rou-
tine Public Records Requests, but Struggle with Complex Requests
and Emerging Technologies.” (The audit and the audit results are
hereinafter referred to collectively as the “Audit.”) The Audit exam-
ined a sampling of large, medium and small agencies and found that
for the most part Oregon state agencies handle routine requests well
and struggle with complex requests.

The Audit also revealed other issues that affect agencies’ ability to
respond to requests such as retention policies, changing technologies
and fee structures.

The Audit included specific recommendations, including a recom-
mendation that the Oregon Department of Administrative Services
(“DAS”) create standardized rates for copying and standardized rates
for employee labor among state agencies in order to resolve some of
the inconsistency in public records requests fees statewide.

The Audit further recommended that DAS be empowered to provide
guidance to agencies regarding communication technologies as they
relate to public records.

The Audit found, further, that the variation in responses to public
records requests is due, at least in part, to a lack of statewide poli-
cies and guidelines with regard to record types created by emergent
technology, a standardized fee structure, and automated processes
and procedures that make records retention arduous and subjective.
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It is also clear that as a result of the rise of modern communications
technology, the volume of records subject to search and potential
legal review significantly impacts the ability for an agency to respond
in a timely manner and causes concern and mistrust to grow in the
public’s view.

The purpose of the Government of the State of Oregon is to serve the
people of Oregon. State government must therefore be open and
transparent. All Oregonians deserve full and complete information
regarding the affairs of government and the official acts of those who
represent them as public officials and employees.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

1. DAS shall develop and promote model public records manage-
ment policies, approved by the State Archivist, for use by executive
branch agencies no later than June 30, 2016. All state agencies shall
comply with ORS 192.018 within 90 days of DAS’ promotion of
model policies by either adopting the DAS policy or modifying it to
meet agency-specific records management needs.

2. DAS shall improve accessibility and government transparency by
fully implementing all of the recommendations outlined in the SOS
audit, which are incorporated herein. DAS shall work with and report
to the Governor’s office in the implementation of the audit recom-
mendations. This work shall begin immediately. The recommenda-
tions that shall be fully implemented include, but are not limited to:

a. Streamlining and standardizing state agency processes and pro-
cedures regarding responses to public records requests;

b. Working with state agencies to develop a standard protocol for
tracking public records requests, and documentation related to
each request;

c. Developing uniform statewide standards and guidelines on
agency fee structures or charging policies; and

d. Working with agencies to develop streamlined management
processes, administrative rules, and statewide policy guidance
regarding internal processes and procedures for records retention
and management.

3. This Order shall remain in effect until it is otherwise modified,
amended or terminated.

Done at Salem, Oregon, this 26th day of January, 2016.

/s/ Kate Brown
Kate Brown
GOVERNOR

ATTEST
/s/ Jeanne P. Atkins

Jeanne P. Atkins
SECRETARY OF STATE
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PUBLIC NOTICE
PROPOSED PROSPECTIVE PURCHASER AGREEMENT
FOR FORMER GAS STATION

COMMENTS DUE: 5 p.m., Wednesday March 2, 2016
PROJECT LOCATION: 6115 NW St. Helens Road, Portland,
Oregon

PROPOSAL: The Department of Environmental Quality seeks
comments on its proposed consent order for a prospective purchas-
er agreement with GBR Partnership, referred to as GBR, concern-
ing the acquisition of a former gas station site located at 6115 NW
St. Helens Road in Portland. The project is a joint venture between
GBR and Environmental Compliance Consultants, Inc, an environ-
mental consulting and waste management company known as ECC.
GBR plans to acquire the property and ECC will decommission the
existing underground storage tank system. ECC will use the prop-
erty as an EPA-approved waste transfer facility.

HIGHLIGHTS: The property was developed as a gasoline station
before 1960. In October 1989, 1950s-era underground storage tanks
containing gasoline, diesel and marine fuel were decommissioned,
removed from the property and replaced. During the decommis-
sioning, evidence of petroleum hydrocarbon contamination in soil
and groundwater near the former underground storage tank pit and
dispenser island was observed. Monitoring wells were installed at the
property as early as April 1990. Remedial actions historically per-
formed at the property included soil removal in 1989 and soil vapor
extraction from 1993 to at least 1997. Groundwater monitoring at the
property was suspended in June 2001. During the last groundwater
monitoring, benzene was detected in groundwater at a maximum
concentration of 15,000 parts-per-billion. The property was vacated
after June 2001 and has remained vacant.

In June 2015, soil-gas and groundwater samples were collected
from the property to facilitate discussions with DEQ concerning a
possible prospective purchaser agreement. Five of nine monitoring
wells historically installed in the vicinity of the property were locat-
ed. Three of the identified monitoring wells were re-developed and
sampled. The June 2015 groundwater samples contained signifi-
cantly lower concentrations of benzene and related volatile organic
compounds than samples collected in June 2001. In addition, soil-
gas samples collected from the building did not reveal volatile organ-
ic compounds at concentrations posing vapor intrusion risks to future
occupants.

DEQ proposes to enter into a consent order with GBR, the prospec-
tive purchaser. Under the terms of the consent order, GBR agrees to
decommission the underground storage tank system and remove up
to 50 tons contaminated soil, if encountered. If soil containing petro-
leum hydrocarbons or volatile organic compounds at levels exceed-
ing occupational worker Risk-Based Concentrations for the vapor
intrusion pathway remains following removal, GBR is required to
execute and record an institutional control requiring vapor mitiga-
tion controls on future buildings. In addition, the consent order
requires GBR to develop and survey two monitoring wells if found
to be usable, perform four quarters of groundwater monitoring and
decommission the monitoring wells when authorized by DEQ. GBR
also will be required to prepare a contaminated media management
plan.

Due to a delay in the proposed property transaction, the consent
order with GBR expired on Dec. 31,2015. DEQ is opening an addi-
tional comment period to extend the deadline for the property trans-
action in the prospective purchaser agreement to Sept. 30,2016. The
scope of work for the prospective purchaser agreement remains
unchanged from the original proposal.

DEQ created the prospective purchaser agreement program in 1995
through amendments to the state’s Environmental Cleanup Law. The
prospective purchaser agreement is a tool that expedites the cleanup
of contaminated property and encourages property transactions that
would otherwise not likely occur because of the liabilities associat-
ed with purchasing a contaminated site.

The proposed consent order will provide GBR with a release from
liability for claims by the State of Oregon under ORS 465.200 to
465.545 and 465.990, 466.640, and 468B.310 regarding existing haz-
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ardous substance releases at or from the property. The proposed con-
sent order will also provide GBR with third party liability protection.
HOW TO COMMENT: Send comments to DEQ Project Manag-
er Jeff K. Schatz at 700 NE Multnomah Street, Ste 600, Portland, OR
97232-4100 or schatz.jeff@deq.state.or.us. For more information
contact the project manager at 503-229-5024.

Find information about requesting a review of DEQ project files
at: http://www.deq_.state.or.us/records/recordsRequestFAQ.htm

Find the File Review Application form at: http://www.deq_.state.
or.us/records/RecordsRequestForm.pdf

To access site summary information and other documents in the
DEQ Leaking Underground Storage Tank (LUST) Cleanup database,
go to http://www.deq.state.or.us/lg/tanks/lust/LustPublicLookup.asp,
then enter 26-89-0213 in the LUST Number boxes and click
“Lookup” at the bottom of the page. Next, click the link labeled 26-
89-0213 in the Log Number column. Alternatively, you may go
directly to the database website for this page at http://www.deq.
state.or.us/Webdocs/Forms/Output/FPController.ashx?Sourceld=
26-89-0213&SourceldType=12.

If you do not have web access and want to review the project file
contact the DEQ project manager.
THE NEXT STEP: DEQ will review and consider all comments
received during the comment period. If DEQ decides to enter into the
consent order, it will be executed by the parties and recorded with
Multnomah County.
ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. If you need information in
another format, please contact DEQ toll free in Oregon at 800-
452-4011, email at deqinfo@deq.state.or.us, or 711 for people with
hearing impairments.

REQUEST FOR COMMENTS
PROPOSED PROSPECTIVE PURCHASER AGREEMENT
FOR FORMER REYNOLDS METALS COMPANY SITE

COMMENTS DUE: 5 p.m., Wednesday, March 2, 2016
PROJECT LOCATION: 5100 NW Sundial Road, Troutdale,
Oregon

PROPOSAL: The Department of Environmental Quality seeks
comments on its proposed Stipulated Supplemental Judgment with
the City of Troutdale to update the parties’ existing Stipulated Gen-
eral Judgment relating to property within or near the former Reynolds
Metals Company site, which has undergone extensive cleanup since
it was listed as a Superfund site in 1994.

The update:

» Expands the scope of liability release from the release allowed by
the original 1995 statute (ORS 465) to also include protections
afforded by statutory amendments passed in 2011 (ORS 466 and
468B); and

* Adds to the agreement additional public improvements as con-
templated and/or authorized by the original agreement.

DEQ created the prospective purchaser agreement program in 1995
through amendments to the state’s Environmental Cleanup Law. The
prospective purchaser agreement is a tool that expedites the cleanup
of contaminated property and encourages property transactions that
would otherwise not likely occur because of the liabilities associat-
ed with purchasing a contaminated site.

The proposed Stipulated Supplemental Judgment will expand the

City of Troutdale’s release from liability for claims by the State of
Oregon under ORS 465.200 to 465.545 and 465.990, 466.640, and
468B.310 regarding existing hazardous substance releases at or from
the property. The proposed judgment will also expand the City of
Troutdale’s third party liability protection.
HOW TO COMMENT: Send comments to DEQ Project Manag-
er Erin McDonnell at mcdonnell.erin@deq.state.or.us or 700 NE
Multnomah Street, Suite 600, Portland, Oregon 97232, or. For more
information, contact the project manager at 503-229-6900.

Find information about requesting a review of DEQ project files.

Find the file review application form.

To access site summary information and other documents in the
DEQ Environmental Cleanup Site Information database, select
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“Search complete ECSI database,” then enter ECSI 154 in the Site
ID box and click “Submit” at the bottom of the page. Next, click the
link labeled ECSI 154 in the Site ID/Info column. Alternatively, you
may go directly to the database website for this page.

If you do not have web access and want to review the project file,
contact the DEQ project manager.
THE NEXT STEP: DEQ will consider all public comments
received by the date and time stated above before making a final
decision regarding the proposed consent judgment, which will then
be filed with the court.
ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, call DEQ at 503-229-5696 or toll free in Oregon at
800-452-4011; fax to 503-229-6762; or email to deqinfo@deq.
state.or.us. People with hearing impairments may call 711.

NOTICE OF CONSENT ORDER
NOTICE OF CONSENT ORDER WITH
N. COLUMBIA BLVD.,, LLC

PROJECT LOCATION:
Portland, Oregon 97217
NOTICE: The Department of Environmental Quality has issued a
consent order to implement cleanup actions at the property. In 2010,
DEQ selected remedial actions and received public comments on
them. The property is under new ownership and the consent order
establishes an agreement between DEQ and N. Columbia Blvd., LLC
to implement the remedy described in the record of decision for the
property.

SITE DESCRIPTION: The property is an approximately 19-acre
industrial site and is bordered to the north by the Columbia Slough,
to the northeast by a ramp to Interstate 5, to the south by Old Colum-
bia Boulevard and the Union Pacific Railroad line, and to the west
by an open ravine. The site has been used for industrial purposes
since approximately 1950. A former tenant sieved and reprocessed
sand, some of which was used as fill in the early 1990’s. In March
2015, N. Columbia Blvd., LLC, acquired the property and is now the
site owner. As a result of historic activities, site soils and stormwater
have been impacted by contaminants, principally metals including
lead and chromium.

Metals in sandblast grit are present in fill areas in the northern
portion of the site. Soil sampling in the western vegetated area indi-
cated elevated concentrations of some metals, and stormwater and
catch basin sediment have been impacted by contaminants in
various sampling events.

CURRENT ACTIVITIES: N. Columbia Blvd., LLC will carry out
the primary components of the record of decision for the property
are:

» Containment and isolation of contaminants in soil though engi-
neering controls

* Erosion control on the Columbia Slough bank

e Controlling contaminants from entrainment in the stormwater
system

e Institutional Controls
ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. If you need information in
another format, please contact DEQ toll free in Oregon at 800-
452-4011, 711 for people with hearing impairments or email.

1601 North Columbia Boulevard,
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PUBLIC NOTICE OF A RECOMMENDATION OF
CONDITIONAL NO FURTHER ACTION FOR
THE WILLAMETTE INDUSTRIES SAGINAW

MILL PROPERTY, LOCATED AT 32941
EAST SAGINAW ROAD, SAGINAW, OREGON

Oregon Department of Environmental Quality (DEQ) is giving pub-
lic notice of a proposed Conditional No Further Action determina-
tion for the cleanup of soil contamination at the Willamette
Industries Saginaw Mill property located at 32941 East Saginaw
Road, Saginaw, Oregon. In the January 28, 2016 Staff Report, DEQ
recommended a Conditional No Further Action determination for the
site.

Contamination in soil and groundwater at the site resulted from
historic past practices at the facility involving lumber milling and
manufacturing, the storage of petroleum hydrocarbons, and handling
of waste wood ash.

Recent interim removal actions have been completed to address
areas of impact that required remediation and to address upland
sources that could cause future impact to the Coast Fork Willamette
River through overland transport or from discharge from the exist-
ing storm sewer catch basins and infrastructure.

In September 2012, approximately 16 tons of petroleum contam-
inated soil was removed from two locations at the site. Soil excavated
from this area was profiled and disposed of at the Short Mountain
Landfill near Eugene, Oregon in November 2012.

The storm drain catch basins and pipelines at the site were cleaned,
pressure-washed, and flushed in September 2013. The catch basin
contents were removed with a vacuum truck. Over 3,700 gallons of
the catch basin solids, drain pipeline cleaning wastes, and water
wastes were appropriately disposed. In addition, 281 tons of ash were
removed from the ash pile in September 2013 and taken to a per-
mitted landfill for appropriate disposal.

A site-specific risk assessment using conservative exposure
assumptions along with the limited extent of impacts to sediments
was done. It showed that consumption of fish from the segment of
the river likely will not pose an unacceptable risk.

Given these findings and conclusions, DEQ recommends a condi-
tional no further action for this site conditioned upon establishment
of an easement and equitable servitudes which will require the use
of a contaminated media management plan to address potential future
risks to occupational workers from exposure to limited areas of the
soils and groundwater impacts.

If you have any comments about the proposed Conditional No Fur-
ther Action determination, please send them to Norman Read no later
than 5 p.m., March 1, 2015 at DEQ, 165 E. 7th Avenue, Suite 100,
Eugene, OR 97401. You can also email Norman Read at
read.norm@deq.state.or.us.

To access DEQ’s draft Conditional No Further Action Memo and
other documents in the DEQ Environmental Cleanup Site Informa-
tion database, go to: www.deq.state.or.us/lq/ECSI/ecsi.htm then enter
“1874” in the Site ID box and click “Submit” at the bottom of the
page. Next, click the link labeled “1874” in the Site ID/Info column.
To review the project file in person, call the Eugene DEQ Reception
at (541) 686-7838 for a file review appointment. All comments will
be addressed and considered before DEQ makes its final decision to
formalize the Conditional No Further Action status for the site.
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Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking
to offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally at the rulemaking hearing. Written comment must
be submitted to an agency by 5:00 p.m. on the Last Day for
Comment listed, unless a different time of day is specified. Oral
comments may be submitted at the appropriate time during a rule-
making hearing as outlined in OAR 137-001-0030.

Agencies providing notice request public comment on whether
other options should be considered for achieving a proposed admin-
istrative rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin or 28 days from the date
notice was sent to people on the agency mailing list, whichever is
later. If sufficient hearing requests are received by an agency, notice
of the date and time of the rulemaking hearing must be published in
the Oregon Bulletin at least 14 days before the hearing.

*Auxiliary aids for persons with disabilities are available upon
advance request. Contact the agency Rules Coordinator listed in the
notice information.

Board of Examiners for Engineering and Land Surveying

Chapter 820

Rule Caption: To revise rules related to examination and registra-
tion.
Date:
5-10-16

Location:
670 Hawhtorne Ave. SE, Suite 220
Salem, OR 97301

Time:
1:30 p.m.

Hearing Officer: Jason Kent

Stat. Auth.: ORS 537.797, 670.310, 672.020, 672.025, 672.028 &
672.255

Stats. Implemented: ORS 672.002-672.325

Proposed Amendments: 820-010-0615, 820-010-0720, 820-010-
5000, 820-025-0005, 820-025-0015

Proposed Repeals: 820-010-5000(T), 820-025-0015(T)

Last Date for Comment: 5-10-16, Close of Hearing

Summary: OAR 820-010-0615 — To amend language to require the
posting of a renewal certificate.

OAR 820-010-0720 — To clearly define when the “full-time part-
ner, manager, officer or employee” needs to be physically present in
the office in order to advertise or to offer to perform professional
services.

OAR 820-010-5000 — To include the due date of February 1 for
applications to sit for the Certified Water Right Examination.

OAR 820-025-0005 — To amend the language that the registrant’s
name on the seal will be the same as the name on file with the Board
office.

OAR 820-025-0015 — To revise the language related to final
documents.

Rules Coordinator: Jenn Gilbert

Address: Board of Examiners for Engineering and Land Surveying,
670 Hawthorne Ave. SE, Suite 220, Salem, OR 97301

Telephone: (503) 934-2107
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Board of Nursing
Chapter 851

Rule Caption: Clarifies renewal requirements for State Certification
for Nurse Practitioners
Date: Time:
2-18-16 9 am.

Location:

17938 SW Upper Boones Ferry Rd.
Portland, OR 97224

Hearing Officer: Bonnie Kostelecky, Board President

Stat. Auth.: ORS 678.380

Stats. Implemented: ORS 678.380

Proposed Amendments: 851-050-0138

Last Date for Comment: 2-18-16, 5 p.m.

Summary: Updating the criteria for renewal of NP State Certifica-
tion based on updates that have been previously amended and adopt-
ed in OAR 851-050-0142 and 851-056-0014.

Rules Coordinator: Peggy A. Lightfoot

Address: Board of Nursing, 17938 SW Upper Boones Ferry Rd.,
Portland, OR 97224

Telephone: (971) 673-0638

ecccccccoe

Rule Caption: Regarding APRN authority to dispense for Nurse
Practitioners and Clinical Nurse Specialists

Date: Time: Location:
2-18-16 9 a.m. 17938 SW Upper Boones Ferry Rd.
Portland, OR

Hearing Officer: Bonnie Kostelecky, Board President

Stat. Auth.: ORS 678.390

Stats. Implemented: ORS 678.390

Proposed Amendments: 851-056-0000, 851-056-0020

Last Date for Comment: 2-18-16, 5 p.m.

Summary: Updating the criteria for prescription drug dispensing
training program. “Prescribing and Dispensing Authority in Oregon:
For Advanced Practice Registered Nurses” shall become the “hand-
book” for purposes of education and attestation to the prescription
drug dispensing training program.

Rules Coordinator: Peggy A. Lightfoot

Address: Board of Nursing, 17938 SW Upper Boones Ferry Rd.,
Portland, OR 97224

Telephone: (971) 673-0638

ecccccccoe

Rule Caption: Regarding CRNA scope, licensure, and education.

Date: Time: Location:
2-18-16 9 a.m. 17938 SW Upper Boones Ferry Rd.
Portland, OR

Hearing Officer: Bonnie Kostelecky, Boad President

Stat. Auth.: ORS 678.150, 678.245, 678.285 & 678.111

Stats. Implemented: ORS 678.245, 678.285 & 678.111

Proposed Adoptions: 851-052-0050, 851-052-0060

Proposed Amendments: 851-052-0000, 851-052-0010, 851-052-
0020, 851-052-0030, 851-052-0040, 851-052-0100

Last Date for Comment: 2-18-16, 5 p.m.
Summary: Consistently using the term “client,
“diagnosis” within Oregon Nurse Practice Act.

Removing definitions defined in ORS 678.245

Defining medical services provided by CRNAs.

Amending rules necessary to establish the scope of the CRNA,
educational and competency requirements, as well as the procedures
for maintenance of licensure.

Defines educational program approval process for CRNA pro-
grams in Oregon.

Defines office-based care standards for CRNAs in Oregon.
Rules Coordinator: Peggy A. Lightfoot
Address: Board of Nursing, 17938 SW Upper Boones Ferry Rd.,
Portland, OR 97224
Telephone: (971) 673-0638

LIRS

competence,” and
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Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Rule Caption: Clarifies process for disconnect of electrical instal-
lation or product.

Date: Time:
2-23-16 9:30 a.m.

Location:

1535 Edgewater St. NW

Salem, OR 97304

Hearing Officer: Staff

Stat. Auth.: ORS 479.820

Stats. Implemented: ORS 479.820

Proposed Adoptions: 918-271-0105

Last Date for Comment: 2-26-16, 5 p.m.

Summary: This proposed rule clarifies the process by which the
division may disconnect or order the disconnection of an electrical
installation or product that fails to comply with minimum safety stan-
dards, electrical product safety standards or constitutes an immedi-
ate hazard to life or property. The proposed rule allows property
owner to request hearing after electrical disconnection has taken
place.

Rules Coordinator: Holly A. Tucker

Address: Department of Consumer and Business Services, Building
Codes Division, PO Box 14470, Salem, OR 97309-0404
Telephone: (503) 378-5331

Rule Caption: Amending certification requirements for building
officials, inspectors and plans examiners.
Date: Time: Location:
2-23-16 10 a.m. 1535 Edgewater St. NW
Salem, OR 97304
Hearing Officer: Staff
Stat. Auth.: ORS 446.250, 446.255, 447.010, 455.030, 455.055,
445,062, 455.110, 455.622,455.720, 455.730, 455.735 & 455.740
Stats. Implemented: ORS 446.250, 446.255, 447.010, 455.030,
455,055, 445.062,455.110, 455.622,455.720,455.730, 455.735 &
455.740
Proposed Adoptions: Rules in 918-098, 918-281, 918-695
Proposed Amendments: Rules in 918-098,918-281, 918-695
Proposed Repeals: Rules in 918-098, 918-281, 918-695
Last Date for Comment: 2-26-16, 5 p.m.
Summary: These proposed rules amend the division’s certification
requirements for persons performing work in Oregon as a building
official, inspector, or plans examiner. These proposed rules contain
a variety of changes including, but not limited to: persons qualify for
certain certifications using a nationally recognized certification;
amending the renewal requirements for the Oregon Inspector Cer-
tification, eliminating new application provisions for a manufactured
structure installation inspector and park and camp inspector certifi-
cations, and modifying qualification requirements for persons who
want to perform medical gas plumbing inspections. Additionally,
these rules clarify the potential conflict of interests, scope of work,
and duties and responsibilities of building officials, inspectors, and
plans examiners.
Rules Coordinator: Holly A. Tucker
Address: Department of Consumer and Business Services, Building
Codes Division, PO Box 14470, Salem, OR 97309-0404
Telephone: (503) 378-5331
Department of Consumer and Business Services,
Insurance Division
Chapter 836

Rule Caption: Amendments to Rules Setting Requirements for

Holding Company Forms A, B,C,D,E, F

Date: Time: Location:

2-24-16 1:30 p.m. Dept. of Consumer & Business
Services, Labor & Industries Bldg.
350 Winter St. NE, Conf. Rm. E
Salem, OR
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Hearing Officer: Jeannette Holman
Stat. Auth.: ORS 732.572 & 732.574
Stats. Implemented: ORS 732.517-732.592
Proposed Amendments: 836-027-0005, 836-027-0010, 836-027-
0012, 836-027-0100, 836-027-0125, 836-027-0140, 836-027-0160
Last Date for Comment: 2-24-16, 5 p.m.
Summary: These proposed rules make changes to rules to which
forms are included as exhibits to the rules. The changes are neces-
sary to reflect statutory changes made in 2013 and 2015 related to
enterprise risk reporting and holding companies. The forms were
updated in a temporary rule to allow insurers to submit requisite doc-
uments on the correct forms. This rulemaking will change the lan-
guage of the rule to allow the division to make changes to the rules
without rulemaking. Rather than being an exhibit to the rule, the
forms will be available on the DCBS website at the Division of
Financial Regulation webpage. Failure to update the rule will require
additional time should future changes to the forms be necessary
resulting in delay of company transactions.
Rules Coordinator: Karen Winkel
Address: Department of Consumer and Business Services, Insurance
Division, 350 Winter St. NE, Salem, OR 97301
Telephone: (503) 947-7694
Department of Consumer and Business Services,
Workers’ Compensation Division
Chapter 436

Rule Caption: Amendment of rules governing workers’ compensa-
tion medical services and medical billing and payment
Date: Time: Location:
2-22-16 9 am. Labor & Industries Bldg.

350 Winter St. NE, Rm. F

Salem, OR
Hearing Officer: Fred Bruyns
Stat. Auth.: ORS 656.248 & 656.726(4)
Stats. Implemented: ORS 656.245, 656.248, 656.252, 656.327 &
656.704
Proposed Amendments: Rules in 436-009, 436-010
Last Date for Comment: 2-25-16, Close of Business
Summary: The public may also listen to the hearing or testify by
telephone: Dial-in number is 213-787-0529; Access code is
9221262#.

The agency proposes to amend OAR 436-009, “Oregon Medical
Fee and Payment Rules,” to:

- Adopt updated medical fee schedules (Appendices B, C, D, and
E) and resources for the payment of health care providers;

- Increase maximum allowable payment rates by three percent for
physician services except for physical therapy services;

- Replace two laboratory HCPCS codes with seven new codes
assigned by the Centers for Medicare and Medicaid Services (CMS):
replace G0431 with G0480, G0481, G0482, and G0483; replace
G0434 with G0477, G0478, and G0479;

- Require that requests for reconsideration of administrative orders
be received by the director before the order becomes final;

- Specify how providers must complete boxes 32 and 32a on the
National Uniform Claim Committee 1500 Claim Form;

- Exclude platelet rich plasma injections from compensability;

- Eliminate the list of hospitals subject to including Medicare
Severity Diagnosis Related Group (MS-DRG) codes on their bills,
in favor of a general requirement to include the MS-DRG codes,
unless the hospital is a critical access hospital or if the bill contains
revenue code 002x.

- Replace the requirement for an insurer or insurer’s representa-
tive to respond to a question from a provider or a worker about reim-
bursement within 48 hours with a requirement to do so within two
days; require that explanations to workers about out-of-pocket
expenses and explanations of benefits sent to health care providers
specify two days instead of 48 hours to respond to questions;
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- Remove a redundant requirement for health care providers to
send multidisciplinary treatment programs to insurers - already in
OAR 436-010;

- Establish new Oregon Specific (billing) Codes and associated
fees for closing medical examinations of three levels of complexi-
ty, and for related closing reports;

- Increase the maximum payable for hearing aids, without
approval by the insurer or director, from $5000 to $7000 for a pair
and from $2500 to $3500 for a single hearing aid,;

- Allow a worker to upgrade a hearing aid by paying the price
difference;

- Require that compounded drugs be billed at the component
ingredient level, listing each ingredient national drug code (NDC),
and that ingredients without an NDC are not reimbursable;

- Set the maximum allowable fee for a non-sterile compound drug
at 83.5% of the average wholesale price (AWP) for each individual
component ingredient, plus a compounding fee of $2.00 for each
ingredient;

- Set the maximum allowable fee for a sterile compound drug at
83.5% of the average wholesale price (AWP) for each individual
component ingredient, plus a compounding fee of $4.00 for each
ingredient;

- Replace the mileage reimbursement rate payable to interpreters,
currently $0.50 per mile, with the private vehicle mileage rate pub-
lished in Bulletin 112; and

- Clarify that, in the matrix for health care provider types, when
a provider is not, or is no longer, eligible to provide treatment as a
Type B attending physician, if care is provided because it is author-
ized by an attending physician, physician assistants are not required
to have a written treatment plan.

The agency proposes to amend OAR 436-010, “Medical
Services,” to:

- Require that requests for reconsideration of administrative orders
be received by the director before the order becomes final;

- Replace the requirement for an insurer to forward a copy of an
independent medical exam report to the attending physician or
authorized nurse practitioner within 72 hours of its receipt of the
report with a requirement to do so within three days; and

- Clarify that, in the matrix for health care provider types, when
a provider is not, or is no longer, eligible to provide treatment as a
Type B attending physician, if care is provided because it is author-
ized by an attending physician, physician assistants are not required
to have a written treatment plan.

Rules Coordinator: Fred Bruyns
Address: Department of Consumer and Business Services, Workers’
Compensation Division, PO Box 14480, Salem, OR 97309-0405
Telephone: (503) 947-7717
Department of Corrections
Chapter 291

Rule Caption: Training Requirements on Arrest Procedures for
Parole and Probation Officers

Stat. Auth.: ORS 137.545, 144.350, 144.360, 179.040, 423.020,
423.030 & 423.075

Stats. Implemented: ORS 137.545, 144.331, 144.334, 144350,
144360, 144.610, 144.613, 179.040, 423.020, 423.030 & 423.075
Proposed Amendments: 291-014-0110, 291-014-0120

Last Date for Comment: 3-21-16, Close of Business

Summary: Parole/Probation Officers must participate in a minimum
of eight hours annual training in arrest procedures. These rule amend-
ments require the local state director to create annual training require-
ments that may exceed the minimum hours.

Rules Coordinator: Janet R. Worley

Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667

Telephone: (503) 945-0933
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Rule Caption: Marriages and Domestic Partnership Solemnization
Ceremonies for Inmates in Department of Corrections Facilities.
Stat. Auth.: ORS 137.285, 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 137.285, 179.040,423.020,423.030 and
423.075 & 2007 OL Ch. 99
Proposed Amendments: 291-133-0005 through 291-133-0035
Last Date for Comment: 3-21-16, Close of Business
Summary: These revisions are necessary update the department’s
policies and procedures regarding marriages and solemnization cer-
emonies for inmates in department facilities. The rules will recog-
nize same-sex marriages to reflect changes in state and federal laws.
The department will no longer transport inmates between facilities
for the purpose of participating in a marriage or solemnization cer-
emony. Married or domestic partnership inmates who reside in the
same facility will not be housed in the same cell.
Rules Coordinator: Janet R. Worley
Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667
Telephone: (503) 945-0933
Rule Caption: Processing of Mail for Inmates in Department of
Corrections Facilities
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Proposed Adoptions: 291-131-0026
Proposed Amendments: 291-131-0005 through 291-131-0050
Last Date for Comment: 3-21-16, Close of Business
Summary: These rule revisions are necessary to update and clari-
fy procedures for processing incoming and outgoing mail to inmates
in department facilities. Revisions include but are not limited to clar-
ification on the use of the inmate’s court name, handling of official
mail, and further clarification on the material that constitutes pro-
hibited mail. Many of the revisions are of a housekeeping nature.
Rules Coordinator: Janet R. Worley
Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667
Telephone: (503) 945-0933

Department of Energy

Chapter 330

Rule Caption: Amending Biomass Tax Credit rules to increase
application fee.

Date: Time: Location:
2-22-16 10 a.m. Oregon Dept. of Energy

625 Marion St. NE Salem, OR
97301

Hearing Officer: Elizabeth Ross

Stat. Auth.: ORS 469.040 & 315.141

Stats. Implemented: ORS 469B 403 & 315.141

Proposed Amendments: 330-170-0010, 330-170-0050

Last Date for Comment: 2-22-16, 5 p.m.

Summary: The proposed rules for the Biomass Producer or Col-

lector Tax Credit program increase the application fee from $100 plus

2.5 percent of the tax credit amount to $100 plus 3.8 percent of the

tax credit amount for tax years beginning on or after January 1,2016.

The proposed fee increase was explained and included in the Ore-

gon Department of Energy’s budget approved by the legislature as

part of the 2015-2017 budget process. ORS 315.141(5)(b) directs the

department to collect a fee not to exceed the cost to the department

of determining the amount of certified cost. Currently, the department

is not collecting fees sufficient to recover the actual cost of the pro-

gram. The department plans to file the rules at the end of February,

2016, before it expects to receive applications for the 2016 tax year.
A call-in number is available for the public hearing, please see

website for details: http://www.oregon.gov/energy/Pages/Rule

making-Biomass-Producer_Advisory_Committee.aspx

Rules Coordinator: Elizabeth Ross
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Address: Department of Energy, 625 Marion St. NE, Salem, OR
97301
Telephone: (503) 378-8534

Rule Caption: Amending Energy Incentives Program energy
conservation tax credit rules to implement HB 2448.
Date: Time: Location:
2-22-16 2 p.m. Oregon Dept. of Energy

625 Marion St. NE

Salem, OR 97301
Hearing Officer: Elizabeth Ross
Stat. Auth.: ORS 469.040, 469B.294, 469B.306 & 2015 OL Ch.
545
Stats. Implemented: ORS 469B.270-469B.306, 315.331 & 2015
OL Ch. 545
Proposed Adoptions: 330-210-0110
Proposed Amendments: 330-210-0000, 330-210-0010, 330-210-
0020, 330-210-0030, 330-210-0040, 330-210-0045, 330-210-0050,
330-210-0060, 330-210-0070, 330-210-0080, 330-210-0090, 330-
210-0100, 330-210-0150
Last Date for Comment: 2-23-16, 5 p.m.
Summary: The proposed rules for the Energy Incentives Program
(EIP) energy conservation tax credit implement changes provided in
Oregon Laws 2015, chapter 545 (HB 2448). HB 2448 and the pro-
posed rules make modifications to the EIP energy conservation tax
credit program that allow ODOE to require performance agreements
as part of the final certification process and to require in a perform-
ance agreement that energy conservation projects with $1 million or
more in certified total project costs annually recertify the tax
credit.

The proposed rules provide that these performance agreements
may include project requirements for operations, energy savings,
timeframes, and performance. The proposed rules also provide the
criteria that ODOE will use to evaluate EIP conservation projects
below the $1 million threshold for possible performance agreements
when project owners apply for final certification.

HB 2448 authorizes ODOE to require performance agreements for
energy conservation projects with $1 million or more in certified total
project costs to include a requirement to annually recertify the tax
credit three times. The proposed rules provide the timeline, require-
ments, application process, and review process for recertifying the
tax credit. This process will provide project owners with a five-year
tax credit in portions over the five year period. The overall total
amount of the tax credit remains the same, provided the project
owner successfully completes each recertification. The change in law
also creates a $750 fee to cover costs associated with tax credit recer-
tification; this fee is collected at each recertification.

The department plans for the rules to be effective upon filing and
apply to applications for final certification under ORS 469B.291 sub-
mitted on or after September 1,2015, and to tax years beginning on
or after January 1, 2015. The department requests public comment
on these draft rules. A call-in number is available for the public hear-
ing, please see website for details and other materials: http://www.
oregon.gov/energy/CONS/Pages/Rulemaking-Energy_Incentive_
Program.aspx.

Rules Coordinator: Elizabeth Ross
Address: Department of Energy, 625 Marion St. NE, Salem, OR
97301
Telephone: (503) 378-8534
Department of Environmental Quality
Chapter 340

Rule Caption: Increase Title V Permit Fees by the Consumer Price
Index
Date:
2-18-16

Location:

811 SW Sixth Ave.
Portland, OR 97204
Hearing Officer: Susan Carlson

Time:
S p.m.
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Stat. Auth.: ORS 468.020, 468.065, 468A.025, 468A.040,
468A.050,468A.310 & 468A.315

Stats. Implemented: ORS 468.065, 468A.050 & 468A.315
Proposed Amendments: 340-220-0030, 340-220-0040, 340-220-
0050

Last Date for Comment: 2-22-16, 4 p.m.

Summary: DEQ proposes rules to increase Title V operating permit
fees by the change in the consumer price index (CPI) as authorized
by federal and state law. The proposed fee increases are necessary
for DEQ to provide essential services associated with Oregon’s Title
V permitting program.

The proposed rules would increase the fees in two phases. This
approach would save administrative costs by holding a single pub-
lic notice and comment period for the two rulemakings.

Phase one: DEQ will propose the phase one rules at the commis-
sion’s meeting in June 2016. The proposed fee increase effective for
the 2016 invoice year is 0.45 percent based on the Bureau of Labor
Statistics September 2015 consumer price index for the period of
September 2014 to August 2015. DEQ would apply this CPI increase
to permit fees on the invoices DEQ will issue in August 2016 for
annual emissions during 2015 and the operating period Nov. 15,2016
to Nov. 14,2017.

Phase two: DEQ will propose the phase two rules at a commission
meeting between December 2016 and May 2017. The proposed fee
increase effective for the 2017 invoice year is 0.45 percent based on
the Bureau of Labor Statistics September 2016 consumer price index
for the period September 2015 to August 2016. This is an estimate
identical to the 2016 increase. DEQ would apply this CPI increase
to permit fees on the invoices DEQ will issue in August 2016 for
annual emissions during 2016 and the operating period Nov. 15,2017
to Nov. 14, 2018.

Rules Coordinator: Meyer Goldstein
Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204
Telephone: (503) 229-6478
Department of Fish and Wildlife
Chapter 635

Rule Caption: Sea Urchin and Sea Cucumber Commercial
Fisheries Regulations.
Date: Time:
3-18-16 8 a.m.

Location:

Oregon Dept. of Fish and Wildlife
4034 Fairview Industrial Dr. SE
Salem, OR 97302

Hearing Officer: ODFW Commission

Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129

Other Auth.: SB 247 (2015)

Stats. Implemented: ORS 506.109, 506.129, 506.306, 508.760 &
508.762

Proposed Adoptions: Rules in 635-005

Proposed Amendments: Rules in 635-005

Last Date for Comment: 3-18-16, Close of Hearing

Summary: These proposed rules: 1) Amend the number of limited
entry permits in the sea urchin fishery from 30 permits to 12 permits;
2) Adopt new rules to disallow use of enriched air; and 3) Adopt new
rules to incorporate California sea cucumbers into the permit. These
modifications will increase long-term sustainability of the sea urchin
fishery. In particular, the proposed rules will: 1) Reduce the total har-
vest potential of the fleet to better match productivity of the resource;
2) Increase the investment of active fishers by a reduction in the num-
ber of new permits allocated through a lottery; 3) Maintain the sta-
tus quo in gear use which will help preserve the deep water popula-
tions that are important to productivity and the fishery; and 4)
Incorporate permitting for commercial harvest of California sea
cucumbers (which typically involves only sea urchin harvesters) into
the limited entry system for sea urchins.

Rules Coordinator: Michelle Tate
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Address: Department of Fish and Wildlife, 4034 Fairview Industrial
Dr. SE, Salem, OR 97302
Telephone: (503) 947-6044

Rule Caption: Amend Division 415 rules to refer specifically to

Division 140 rules for sage-grouse mitigation issues.

Date: Time: Location:

3-18-16 8 a.m. Oregon Dept. of Fish and Wildlife
4034 Fairview Industrial Dr. SE
Salem, OR 97302

Hearing Officer: ODFW Commission

Stat. Auth.: ORS 496.012, 496.112, 496.118, 496.138, 496.146,

498.500 & 498.502

Stats. Implemented: ORS 496.012, 496.112, 496.118, 496.138,

496.146,498.500 & 498.502

Proposed Amendments: 635-415-0025

Last Date for Comment: 3-18-16, Close of Hearing

Summary: Approve permanent rules for Division 415. This

amendment in Division 415 directs sage-grouse specific mitigation

issues to refer to Division 140, Greater Sage-Grouse Conservation

Strategy for Oregon, and creates an exception for any energy facil-

ity that has submitted a preliminary application for site certificate

pursuant to ORS 469.300 et seq. on or before the effective date of

this rule

Rules Coordinator: Michelle Tate

Address: Department of Fish and Wildlife, 4034 Fairview Industrial

Dr. SE, Salem, OR 97302

Telephone: (503) 947-6044

Rule Caption: Amend Rules for Protected Wildlife, Holding and

Propagating
Date: Time: Location:
3-18-16 8 a.m. Oregon Dept. of Fish and Wildlife

4034 Fairview Industrial Dr. SE
Salem, OR 97302
Hearing Officer: ODFW Commission
Stat. Auth.: ORS 496.012, 496.138, 496.146, 497.298, 497.308,
497.312,497.318, 498.022, 498.029, 498.052, 498.222 & 498.242
Stats. Implemented: ORS 496.012, 496.138, 496.146, 497.298,
497.308,497.312,497.318,498.022,498.029,498.052,498.222 &
498.242
Proposed Amendments: Rules in 635-044
Last Date for Comment: 3-18-16, Close of Hearing
Summary: The proposed rule amendments are needed to change or
update various aspects of agency management of protected wildlife,
holding, and propagating.
Rules Coordinator: Michelle Tate
Address: Department of Fish and Wildlife, 4034 Fairview Industrial
Dr. SE, Salem, OR 97302
Telephone: (503) 947-6044

Department of Human Services,
Aging and People with Disabilities and
Developmental Disabilities
Chapter 411

Rule Caption: Nursing Assistant Training and Competency
Evaluation Program (NATCEP)
Date: Time:
2-18-16 9 am.

Location:

Human Services Bldg., Rm. 160
500 Summer St. NE

Salem, OR 97301

Hearing Officer: Staff

Stat. Auth.: ORS 410.070, 441.615,441.637,441.710,441.715 &
441.990

Stats. Implemented: ORS 410.070, 441.055, 441.615, 441.637,
441.715 & 441.990

Proposed Amendments: 411-070-0470, 411-089-0030

Last Date for Comment: 2-23-16, 5 p.m.
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Summary: The Department of Human Services (Department) is pro-
posing to amend the rules for nursing facilities in OAR 411-070-0470
and OAR 411-089-0030 to make changes that will become effective
April 1,2016 related to the Nursing Assistant Training and Compe-
tency Evaluation Program (NATCEP). The changes will:

- Improve the description of reimbursable fees and costs for both
Medicaid facilities and individuals.

- Remove redundant rule language.

- Strengthen facility requirements to inform new hire CNAs of the
reimbursement program.

- Ensure a more reasonable timeline for the CNA’s reimbursement
by changing the timeframe from 12 months to 3 months.

- Expand the Department’s authority by establishing a tracking and
enforcement process. Changes to OAR 411-089 will allow for the
enforcement of OAR 411-070-0470.

The Department will also remove redundant rule language, update
the rules to match current Department terminology, and perform
minor grammar, punctuation, formatting, and housekeeping changes.

Written comments may be submitted via e-mail to
Kimberly.Colkitt-Hallman@state.or.us or mailed to 500 Summer
Street NE, E48 Salem, Oregon, 97301-1064. All comments received
will be given equal consideration before the Department proceeds
with the permanent rulemaking.

Rules Coordinator: Kimberly Colkitt-Hallman

Address: Department of Human Services, Aging and People with
Disabilities and Developmental Disabilities, 500 Summer St. NE,
E48, Salem, OR 97301

Telephone: (503) 945-6398

ecccccccoe

Rule Caption: In-Home Services
Date: Time:
2-18-16 10 a.m.

Location:
Human Services Bldg.
500 Summer St. NE, Rm. 160
Salem, OR 97301
Hearing Officer: Staff
Stat. Auth.: ORS 410.070
Stats. Implemented: ORS 410.070
Proposed Adoptions: 411-030-0068
Proposed Amendments: 411-030-0020, 411-030-0070, 411-030-
0080, 411-030-0100
Proposed Repeals: 411-030-0020(T), 411-030-0068(T), 411-030-
0070(T), 411-030-0080(T), 411-030-0100(T)
Last Date for Comment: 2-22-16, 5 p.m.
Summary: The Department of Human Services (Department) is
amending OAR 411-030 to make permanent temporary changes that
became effective September 21, 2015. The amendments:

- Revise the definition and eligibility requirements for live-in
services

- Define and add eligibility requirements for shift services.

- Change the eligibility requirements for services received in the
Spousal Pay and the Independent Choices Programs.

- Fix minor grammar, formatting, punctuation, and housekeeping
issues in the rules.
Rules Coordinator: Kimberly Colkitt-Hallman
Address: Department of Human Services, Aging and People with
Disabilities and Developmental Disabilities, 500 Summer St. NE,
E48, Salem, OR 97301
Telephone: (503) 945-6398

Department of Human Services,
Child Welfare Programs

Chapter 413

Rule Caption: Clarifying the definition of “relative” applicable to
outgoing intercountry Convention adoptions

Stat. Auth.: ORS 417.262 & 418.005

Stats. Implemented: ORS 417.262,417.265 & 418.005
Proposed Amendments: Rules in 413-120

Proposed Repeals: 413-120-0925(T)
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Last Date for Comment: 2-22-16, 5 p.m.

Summary: The Department of Human Services, Office of Child
Welfare Programs, is proposing to permanently adopt temporary
amendments adopted on January 1, 2016, which clarified who is con-
sidered a “relative” for purposes of outgoing intercountry adoptions
subject to The Hague Convention on Protection of Children and Co-
operation in Respect of Intercountry Adoption (Convention) and the
Intercountry Adoption Act of 2000, 42 USC 14901 to 14954 (IAA).

In addition, non-substantive edits may be made to these rules to:
ensure consistent terminology throughout child welfare program
rules and policies; make general updates consistent with current
Department practices; update statutory and rule references; correct
formatting and punctuation; improve ease of reading; and clarify def-
initions and processes.

Written comments may be submitted until Monday, February 22,
2016 at 5:00 p.m. via email to kris.a.skaro//www.dhs.state.
or.us/policy/childwelfare/drafts/drafts.htm.

Rules Coordinator: Kris Skaro
Address: Department of Human Services, Child Welfare Programs,
500 Summer St. NE, E-48, Salem, OR 97301
Telephone: (503) 945-6067
Department of Human Services,
Self-Sufficiency Programs
Chapter 461

Rule Caption: Amending rules relating to APD (Aging and People
with Disabilities) programs
Date: Time:
2-25-16 3 p.m.

Location:

APD Collaborative Disability
Determination Unit

3420 Cherry Ave. NE, Rm. 140
Salem, OR 97303

Hearing Officer: Kris Skaro

Stat. Auth.: ORS 409.010, 409.050, 410.070, 411.060, 411.070,
411.121,411.404,411.704,411.706,411.816,413.085, 414.685
Other Auth.: 42 CFR 435915

Stats. Implemented: ORS 409.010, 409.050, 410.010, 410.020,
410.050, 411.060, 411.070, 411.121, 411.404, 411.704, 411.706,
413.085,414.685

Proposed Amendments: 461-125-0370, 461-135-0750, 461-180-
0010, 461-180-0090, 461-180-0140

Proposed Repeals: 461-125-0370(T), 461-135-0750(T), 461-180-
0010(T), 461-180-0090(T), 461-180-0140(T)

Last Date for Comment: 3-4-16, 5 p.m.

Summary: OAR 461-125-0370 about disability as the basis of need
is being amended to state that an individual may request free assis-
tance with Social Security disability applications and administrative
appeals from the Department when the individual meets the require-
ments listed below. This will assist these individuals in meeting the
requirement to pursue assets under OAR 410-200-0220 and makes
permanent temporary changes adopted on October 5, 2015. To qual-
ify for free assistance, the individual must be:

- Determined to have a disability under OAR 461-125-0370(1)(c);

- Receiving benefits from one of the OCCS Medical Programs (see
OAR 461-001-0000);

- Receiving SNAP benefits; and

- Served by the Aging and People with Disabilities (APD) or Area
Agency on Aging (AAA) Office in Baker City, Bend, Brookings,
Burns, Canby, Coos bay, Enterprise, Estacada, Hermiston, John Day,
La Grande, La Pine, Madras, North Bend, Ontario, Pendleton,
Prineville, Redmond, Roseburg, or The Dalles, Oregon. (Addition-
al offices may be added when the permanent rule is adopted.)

To align with changes to the State Medicaid Plan, the Department
of Human Services is changing the start date for some APD assis-
tance programs as described below. These changes were effective
December 1,2015, and make permanent temporary rules adopted on
December 15, 2015.
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- OAR 461-135-0750 about OSIPM eligibility for certain indi-
viduals in long-term care or home and community based care is being
amended to state that OSIPM eligibility is not effective prior to the
first day of the month that includes the effective date for long-term
care (the effective date for long-term care is determined in accor-
dance with OAR 461-180-0040). Currently OSIPM is not effective
until the effective date for long-term care.

- OAR 461-180-0010 about the effective dates for adding a new
person to an open case is being amended to state that the date ben-
efits are requested for the individual establishes a date of request
(DOR) for the individual and that the effective dates for OSIPM and
General Assistance Medical (GAM) eligibility are determined in
accordance with OAR 461-180-0090. Currently eligibility is effec-
tive on the DOR if all eligibility requirements are met on the DOR,
and if they are not eligible on the DOR, eligibility is effective on the
date that all eligibility requirements are met.

- OAR 461-180-0090 about the effective date for initial month
medical benefits is being amended to state that GAM, OSIPM, and
Qualified Medicare Beneficiary Disabled Worker (QMB-DW) med-
ical benefits are effective on the first day of the month that includes
the DOR if the individual is eligible on the DOR. If the individual
is not eligible on the DOR, but meets all eligibility requirements
within the application processing time frames of OAR 461-115-0190,
eligibility is effective on the first day of the month that includes the
date that all eligibility requirements are met. Limitations and excep-
tions to this change are included for certain residents of public insti-
tutions and state psychiatric institutions, inmates (including inmates
with suspended benefits), and individuals moving to Oregon from
another state. Currently eligibility is effective on the DOR if all eli-
gibility requirements are met on the DOR, and if all eligibility
requirements are not met on the DOR, eligibility is effective on the
date that all eligibility requirements are met.

- OAR 461-180-0140 about the effective dates for retroactive med-
ical benefits is being amended to state that for OSIPM the earliest
date of eligibility for retroactive medical is the first day of the third
month before the month that includes the DOR. Limitations and
exceptions to this change are included for certain inmates, and indi-
viduals moving to Oregon from another state. Currently the earliest
date of eligibility is three months before the DOR.

In addition, non-substantive edits may be made to these rules to:
ensure consistent terminology throughout self-sufficiency program
rules and policies; make general updates consistent with current
Department practices; update statutory and rule references; correct
formatting and punctuation; improve ease of reading; and clarify
Department rules and processes.

Written comments may be submitted until Friday, March 04,2016
at 5:00 p.m. via email to kris.a.skaro@state.or.us, faxed to 503-373-
7032, or mailed to Kris Skaro, Rules Coordinator, 500 Summer
Street NE, E-48, Salem, Oregon, 97301.

Rule text showing edits is available at http://www.dhs.
state.or.us/policy/selfsufficiency/ar_proposed.htm.

Rules Coordinator: Kris Skaro

Address: Department of Human Services, Self-Sufficiency
Programs, 500 Summer St. NE, E-48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Amending rules relating to the ERDC program
Date: Time: Location:
2-22-16 11 am. Human Services Bldg.
500 Summer St. NE, Rm. 255
Salem, OR 97301
Hearing Officer: Kris Skaro
Stat. Auth.: ORS 409.050, 411.060,411.070 & 411.816
Stats. Implemented: ORS 409.010, 409.050, 409.610, 411.060,
411.070,411.122,411.141 & 2015 OL Ch. 760
Proposed Amendments: 461-115-0016, 461-150-0090, 461-155-
0150
Proposed Repeals: 461-115-0016(T), 461-155-0150(T)
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Last Date for Comment: 2-26-16, 5 p.m.

Summary: OAR 461-115-0016 about the ERDC application
process and reservation list is being amended to permanently adopt
a temporary rule that went into effect on January 1,2016. The change
exempts participants in the Early Head Start Child Care Partnership
provider sites contracted with the Department from the ERDC reser-
vation list. The ERDC reservation list is used to keep the ERDC case-
load within the legislatively mandated cap. The list was activated on
January 4, 2016.

OAR 461-150-0090 about prospective budgeting and annualizing
and prorating contracted or self-employment income is being amend-
ed to clarify that the section regarding how to determine countable
income when past contract or self-employment income is not rep-
resentative of future income does not apply to the ERDC program.

OAR 461-155-0150 about child care eligibility standard, payment
rates, and copayments is being amended to implement rate increas-
es negotiated between the Department and child care providers and
child care centers and funded in HB 5026 (Oregon Laws 2015, chap-
ter 760). See amended rule text to see specific rate changes based on
location of the provider, age of the child, and type of billing. This
makes permanent a temporary rule adopted on January 1,2016. This
rule is also amended to implement incentive payments for providers
who achieve a three star or higher rating with the Quality Rating
Improvement System (QRIS). The payment for three, four, and five
star ratings is $54, $72, or $90 respectively.

In addition, non-substantive edits may be made to: ensure con-
sistent terminology throughout self-sufficiency program rules and
policies; make general updates consistent with current Department
practices; update statutory and rule references; correct formatting and
punctuation; remove unnecessary language; improve ease of read-
ing; and clarify Department rules and processes.

Rule text showing proposed edits is available at http:/www.
dhs.state.or.us/policy/selfsufficiency/ar_proposed.htm.

Rules Coordinator: Kris Skaro
Address: Department of Human Services, Self-Sufficiency
Programs, 500 Summer St. NE, E-48, Salem, OR 97301
Telephone: (503) 945-6067
Department of State Police
Chapter 257

Rule Caption: Agency procedures for sex offender registration and
for forwarding registrations to OSP.
Date: Time: Location:
2-18-16 12:30 p.m. 190 Aumsville Hwy.

Salem, OR 97317
Hearing Officer: Lt Mark Cotter
Stat. Auth.: ORS 810.810
Stats. Implemented: ORS 810.810 & 181.814 & 181.070 &
192.430 & 183
Proposed Adoptions: 257-070-0100, 257-070-0110, 257-070-
0120, 257-070-0130
Proposed Amendments: 257-070-0015
Proposed Repeals: 257-070-0010
Last Date for Comment: 2-18-16, 2 p.m.
Summary: This rule outlines the procedures agencies who register
sex offenders will use to complete a registration and forward that
information to the Oregon State Police.

The rule provides procedures for completing the registrations
online and for transmission of information to the Oregon State
Police.

The rule states that the Oregon State Police will update sex offend-
er registry records and keep them electronically. The Oregon State
Police will no longer keep paper records.

Rules Coordinator: Shannon Peterson

Address: Department of State Police, 255 Capitol St. NE, 4th Floor,
Salem, OR 97310

Telephone: (503) 934-0183
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Department of Transportation
Chapter 731

Rule Caption: Oregon Innovative Partnerships Program

Stat. Auth.: ORS 184.616, 184.619 & 367.824

Stats. Implemented: ORS 367.800-367.826

Proposed Amendments: 731-070-0010, 731-070-0020, 731-070-
0050, 731-070-0055, 731-070-0060, 731-070-0080, 731-070-0110,
731-070-0130, 731-070-0140, 731-070-0160, 731-070-0170, 731-
070-0350

Proposed Repeals: 731-070-0030, 731-070-0190, 731-070-0195,
731-070-0360

Proposed Renumberings: 731-070-0250 to 731-070-0046
Proposed Ren. & Amends: 731-070-0240 to 731-070-0042, 731-
070-0245 to 731-070-0044, 731-070-0260 to 731-070-0048

Last Date for Comment: 2-22-16, Close of Business

Summary: ORS 367.800 et seq., established the “Oregon Innova-
tive Partnerships Program,” to develop partnerships with private enti-
ties or units of local government for expedited project delivery and
innovation in transportation projects. These rule revisions have been
proposed to reflect how ODOT has administered the program and
make certain technical clarifications intended to streamline the pro-
posal process including:

- Elimination of the “Conceptual Proposal” step in favor having
only “Detailed proposals.” ODOT’s experience showed that Con-
ceptual proposals did not contain sufficient information to substan-
tiate or refute the proposer’s claims.

- In recognition of ODOT’s preference for soliciting proposals for
transportation projects rather than accepting unsolicited proposals,
the “Solicitation of Proposals for OIPP Projects” section is moved
in front of the Unsolicited Proposal section to add clarity for the
reader.

- Streamline certain technical sections by referencing other ODOT
policies and procedures rather than including unnecessary detail in
these rules.

- Clarify ODOT’s authority to negotiate with proposers; and

- Increase fees for “Detailed” unsolicited proposals to better reflect
the actual cost of processing and evaluating these proposals.
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, 355 Capitol St. NE, MS 51,
Salem, OR 97301
Telephone: (503) 986-3171

Higher Education Coordinating Commission
Chapter 715

Rule Caption: Amending the rule to adopt the new school appli-
cant fee schedule.

Date: Time:
2-17-16 1 p.m.

Location:

775 Court Street NE

Salem, OR 97301

Hearing Officer: Kelly Dickinson

Stat. Auth.: ORS 351.735(5)

Stats. Implemented: ORS 345.010-345.997

Proposed Amendments: 715-045-0007

Last Date for Comment: 2-24-16, 5 p.m.

Summary: The Higher Education Coordinating Commission
(Commission) is proposing to adopt fees in rule because current fees
are scheduled to sunset in statute effective July, 2015. The proposed
rule change in OAR 715-045-0007 would not increase the fees but
adopt the existing fees in rule. The Oregon Department of Education,
where the Private Career Schools unit was previously housed, was
given 2 years in statute to adopt the fee schedule in rule assuming
during the two years no suggested revisions were proposed. Now
under the authority of the Commission, the PCS unit needs to have
the fees adopted in rule prior to their scheduled sunset.

Rules Coordinator: Kelly Dickinson
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Address: Higher Education Coordinating Commission, 775 Court
St NE, Salem, OR 97301
Telephone: (503) 947-2379

Rule Caption: Amending the PCS Personnel Rules to grant more
flexibility for schools and teachers.
Date: Time: Location:
2-17-16 2 p.m. 775 Court Street NE

Salem, OR 97301
Hearing Officer: Kelly Dickinson
Stat. Auth.: ORS 351.735(5)
Stats. Implemented: ORS 345.010-345.997
Proposed Amendments: 715-045-0001, 715-045-0012
Last Date for Comment: 2-24-16, 5 p.m.
Summary: The Commission is proposing to amend 715-045-
0012(9), 715-045-0012(11)(e), 715-045-0012(13)(a), and 715-045-
0012(13)(a)(C)(c) to make non-substantive changes. The
Commission is proposing to amend 715-045-0012(3)(b) and 715-
045-0012(3)(c) to clarify language and define current practices in
rule.

The Commission is proposing to amend 715-045-0012 (3) (d) (A)
to increase flexibility for career school teachers by allowing a com-
bination of two years of work experience, two years of education, or
any combination of both in the subject that they instruct. The Com-
mission is proposing to amend 715-045-0012(3)(d)(B) to require that
new teachers work experience must have been within the last five
years. This rule now allows the Executive Director to grant a waiv-
er if the teacher does not meet the requirement. The Commission is
proposing to amend 715-045-0012(3)(d)(C) to require that If a cre-
dential or qualifying examination is required for employment in the
field, then the two years of experience must include one year of work
experience as a certified practitioner in the subject in which they
instruct. The Commission is proposing to amend 715-045-
0012(3)(d)(D) to allow the Executive Director to grant a waiver from
the requirements written above upon receipt of a written request from
the school in limited circumstances. This rule allows the Executive
Director to grant a waiver. In previous years the language allowed
the Commission to grant a waiver. We are bringing back the flexi-
bility to support schools, in industries or schools that are located in
remote areas of the state. The Commission is proposing to amend
715-045-0012(3)(f) to develop adequate work experience require-
ments for specific industries in collaboration with specific licensing
agencies instead of having to issue multiple waivers. The
Commission is proposing to amend 715-045-0012(4) to remove the
restriction on product representatives and allows more flexibility in
enrichment. The Commission is proposing to amend 715-045-
0012(5)(b) to require career schools indicate the state and end date
of substitute teachers. The Commission is proposing to amend 715-
045-0012(7)(c) the continuing education requirement to no longer
require commission approval. In order to remove this requirement,
the Commission is proposing to amend 715-045-0001 to remove the
Commission approval requirement in the definition.

Rules Coordinator: Kelly Dickinson
Address: Higher Education Coordinating Commission, 775 Court
St NE, Salem, OR 97301
Telephone: (503) 947-2379
Land Conservation and Development Department
Chapter 660

Rule Caption: Conform rules to Oregon Laws 2015, chapter 104
and update a data source
Date: Time:
3-10-16 8 a.m.

Location:

Curry County Event Center
29392 Ellensburg Ave.
Gold Beach, OR 97444
Hearing Officer: LCDC

Stat. Auth.: ORS 197.040

Other Auth.: Statewide Planning Goals (OAR 660-015)
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Stats. Implemented: ORS 197.065, 215.263, 215.265, 215.780,
215.783 & 2015 OL Ch. 104, Sec. 3
Proposed Amendments: 660-033-0020, 660-033-0030, 660-033-
0100
Last Date for Comment: 3-10-16, Close of Hearing
Summary: The proposed amendments will modify rules to conform
to Oregon Laws 2015, chapter 104 regarding parcels split by urban
growth boundaries (HB 2457) and to update the Natural Resources
Conservation Service (NRCS) data source to reflect the most recent
federal update.
Rules Coordinator: Casaria Taylor
Address: Land Conservation and Development Department, 635
Capitol St. NE, Suite 150, Salem, OR 97301
Telephone: (503) 373-0050, ext. 322

Landscape Contractors Board

Chapter 808

Rule Caption: Amends CEH rules regarding teaching, the approval
of courses and official transcripts

Date: Time: Location:
2-25-16 9 a.m. LCB, 2111 Front St. NE
Suite 2-101

Salem, OR 97301
Hearing Officer: Elizabeth Boxall, Administrator
Stat. Auth.: ORS 670.310 & 671.670
Stats. Implemented: ORS 671.676
Proposed Amendments: 808-040-0025, 808-040-0050, 808-040-
0060
Last Date for Comment: 2-25-16, Close of Hearing
Summary: Amends CEH rules regarding teaching and presenting
requirements, the approval of courses and the elimination of the
requirement to submit an official transcript as documentation.
Rules Coordinator: Kim Gladwill-Rowley
Address: Landscape Contractors Board, 2111 Front Street NE, Suite
2-101, Salem, OR 97301
Telephone: (503) 967-6291, ext. 223

Oregon Department of Education
Chapter 581

Rule Caption: Radio Frequency Identification Device Policy for
Students

Date: Time: Location:
2-22-16 11 am. 255 Capitol St. NE Rm. 200A
Salem OR

Hearing Officer: Emily Nazarov

Stat. Auth.: ORS 339.890

Stats. Implemented: ORS 339.890

Proposed Adoptions: 581-021-0505

Last Date for Comment: 3-3-16, 9 a.m.

Summary: Requires school districts that wish to use Radio Fre-
quency Identification (RFID) to track students develop a policy;
establishes standards that protect privacy and insure security, requires
notification to parents and students, and allows parents and students
to opt-out of required programs.

Rules Coordinator: Cindy Hunt

Address: Oregon Department of Education, 255 Capitol St. NE,
Salem, OR 97310

Telephone: (503) 947-5651

Rule Caption: Identification of Academically Talented and
Intellectually Gifted Students

Date: Time: Location:
2-22-16 11 am. 255 Capitol St. NE
Salem OR

Hearing Officer: Emily Nazarov

Stat. Auth.: ORS 343.391-343.413
Stats. Implemented: ORS 326.051
Proposed Amendments: 581-022-1310
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Last Date for Comment: 3-3-16,9 a.m.
Summary: Requires school districts to use research based best prac-
ties when determining eligibilty of under-represented populations.
Changing to more inclusive and equitable language when describ-
ing student populations. Replaces OAKS total reading score to the
total ELA/Literacy SBAC score for identification eligibility.
Rules Coordinator: Cindy Hunt
Address: Oregon Department of Education, 255 Capitol St. NE,
Salem, OR 97310
Telephone: (503) 947-5651
Oregon Health Authority,
Division of Medical Assistance Programs
Chapter 410

Rule Caption: Amending Prior Authorization Approval Criteria
Guide
Date:

2-17-16

Location:

500 Summer St. NE, Rm. 160
Salem, OR 97301

Hearing Officer: Sandy Cafourek

Stat. Auth.: ORS 413.032,413.042,414.065, 414.325,414.330 to
414.414,414312 & 414316

Stats. Implemented: ORS 414.065, 414.325, 414.334, 414.361,
414.369,414.371,414.353 & 414.354

Proposed Amendments: 410-121-0040

Proposed Repeals: 410-121-0040(T)

Last Date for Comment: 2-19-16, 5 p.m.

Summary: The Pharmaceutical Services program administrative
rules (Division 121) govern Division payments for services provid-
ed to certain clients. The Division needs to amend rules as follows:
The Authority is amending this rule to update the Oregon Medicaid
Fee for Service Prior Authorization Criteria Guide found at
http://www.oregon.gov/oha/healthplan/Pages/pharmacy-policy.aspx
based on the P&T (Pharmacy and Therapeutic) Committee recom-
mendations.

Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430

Rule Caption: Amending PDL November 19, 2015 DUR/P&T
Action
Date:

2-17-16

Time:
10:30 a.m.

Location:
500 Summer St. NE, Rm. 160
Salem, OR 97301
Hearing Officer: Sandy Cafourek
Stat. Auth.: ORS 413.032,413.042,414.065,414.325, 414.330 to
414.414,414312 & 414316
Stats. Implemented: ORS 414.065, 414.325, 414.334, 414.361,
414.369,414.371,414.353 & 414354
Proposed Amendments: 410-121-0030
Proposed Repeals: 410-121-0030(T)
Last Date for Comment: 2-19-16, 5 p.m.
Summary: The Pharmaceutical Services Program administrative
rules (Division 121) govern Division payments for services provid-
ed to certain clients. The Division needs to amend rules as follows:
410-121-0030:
Preferred:
Budesonide
Exenatide Pen Injector
Non-Preferred:
Ciclesonide Nasal Spray/ Pump
Due to changes in supplemental rebate contracts, the following
changes were made:
Removed Pegasys™
Added Sovaldi™
Added Evotaz™
Added Eliquis™

Time:
10:30 a.m.
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Added Pradaxa™

Removed Androgel™

Added Janumet™

Removed Humalog™

Removed Humalog Mix 50/50T™

Removed Humalog Mix 75/25T™

Removed Humulin R™

Removed Humulin NTM

Removed Humulin 70/30™

Removed Makena™

Removed Apriso™

Removed Exelon™

Removed Capaxone™

Removed Avonex™

Removed Betaseron™

Removed Stalevo™

Removed ZubsolvTM

Removed Bethkis™

Added Renagel™
Rules Coordinator: Sandy Cafourek
Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301
Telephone: (503) 945-6430

ecccccccoe

Rule Caption: Updating Behavioral Rehabilitation Services Rate
Table Incorporated by Reference and Web Address

Stat. Auth.: ORS 413.042 & 414.065

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-170-0110

Proposed Repeals: 410-170-0110(T)

Last Date for Comment: 2-19-16, 5 p.m.

Summary: The Authority needs to amend the date of the Behavioral
Rehabilitation Services rate table referenced in 410-170-0110 to
reflect new rate changes. Also, the web address that links to the
updated rate table needs to be updated in the rule.

Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430

Rule Caption: Adding PDF Links to Durable Medical Equipment
(DMEPOS) Tables and Updating Rule Language

Stat. Auth.: ORS 413.042 & 414.065

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-122-0204, 410-122-0240, 410-122-
0300, 410-122-0360,410-122-0365, 410-122-0380,410-122-0475,
410-122-0480, 410-122-0510, 410-122-0525, 410-122-0640, 410-
122-0678

Last Date for Comment: 2-19-16, 5 p.m.

Summary: Amending this rule to add pdf links to Durable Medical
Equipment, Prosthetics, Orthotics, and Supplies (DMEPOS) tables
on the Secretary of State website and update rule language.

Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430

Rule Caption: Prioritized List, Effective 1/1/16, including
Modifications Effective 10/1/15 and Biennial Changes January 1,
2016-December31, 2017

Stat. Auth.: ORS 414.065 & 414.727

Stats. Implemented: ORS 414.065 & 414.727

Proposed Amendments: 410-141-0520

Proposed Repeals: 410-141-0520(T)

Last Date for Comment: 2-19-16, 5 p.m.

Summary: The OHP program administrative rules govern the Divi-
sion’s payments for services provided to clients. The Authority is
amending 410-141-0520. This change will reference the approved
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Health Evidence Review Committee (HERC) Prioritized List of
Health Services, effective January 1,2016-December 31,2017 and
incorporate interim modifications made October 1, 2015. The
changes will be effective January 1, 2016.

Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430

Rule Caption: Annual Updates; Relative Value Unit (RVU)
Weight; Clinical Lab, ASC

Stat. Auth.: ORS 413.042

Stats. Implemented: ORS 414.025, 414.033, 414.065, 414.095,
414.727,414.728,414.742 & 414.743

Proposed Amendments: 410-120-1340

Proposed Repeals: 410-120-1340(T)

Last Date for Comment: 2-19-16, 5 p.m.

Summary: The Division of Medical Assistance Programs (Division)
General Rules, administrative rules govern payments for services
provided to certain eligible clients. The Division temporarily amends
OAR 410-120-1340 to implement the annual updates by the Centers
for Medicare and Medicaid (CMS) Relative Value Unit (RVU)
weights for physician services, Clinical Lab and Ambulatory
Surgical Centers.

Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430

Oregon Health Authority,

Public Health Division
Chapter 333
Rule Caption: Temporary Licensure for Wildland Fire Response
Date: Time: Location:
3-9-16 2 p.m. Portland State Office Bldg.

800 NE Oregon St., Rm. 1D
Portland, OR 97232
Hearing Officer: Jana Fussell
Stat. Auth.: ORS 682.017 & 682.216
Stats. Implemented: ORS 682.017 & 682.216
Proposed Adoptions: 333-265-0056
Last Date for Comment: 3-11-16, 5 p.m.
Summary: The Oregon Health Authority (Authority), Public Health
Division, Emergency Medical Services and Trauma Systems Pro-
gram is proposing to permanently adopt a rule which allows an out-
of-state EMS provider to obtain a temporary Oregon license in order
to assist with emergency medical needs of staff on fire response
teams. The State of Oregon will often experience critical fire dan-
gers which result in evacuations and threatens critical infrastructure
and physical structures. In 2015, the Authority received a request to
expedite limited license reciprocity for out-of-state EMS providers
in order to address these critical fire dangers. In response, a tempo-
rary rule (OAR 333-265-0055) was adopted that expires on Febru-
ary 16,2016. This rulemaking will replace those temporary changes
permanently.
Rules Coordinator: Brittany Sande
Address: Oregon Health Authority, Public Health Division, 800 NE
Oregon St., Suite 930, Portland, OR 97232
Telephone: (971) 673-1291

Rule Caption: Ambulance service agency providing secure

transport
Date: Time: Location:
3-9-16 3 p.m. Portland State Office Bldg.

800 NE Oregon St., Rm. 1D
Portland, OR 97232
Hearing Officer: Jana Fussell
Stat. Auth.: ORS 682.017
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Stats. Implemented: ORS 682.017-682.117 & 682.991
Proposed Adoptions: 333-250-0085

Proposed Amendments: 333-250-0040, 333-250-0041

Last Date for Comment: 3-11-16, 5 p.m.

Summary: The Oregon Health Authority, Public Health Division,
Emergency Medical Services and Trauma Systems Program is pro-
posing to permanently amend and adopt Oregon Administrative
Rules in chapter 333, division 250 relating to ambulance service
agencies. Ambulance service agencies are often requested to provide
transport to individuals suffering from a behavioral health crisis who
are in custody or on diversion, often referred to as ‘secure transport.’
These rules address policy and education requirements that are nec-
essary for an ambulance service agency to provide secure transport.
Approval of secure transport providers are addressed in OAR 309-
033-0432.

Rules Coordinator: Brittany Sande

Address: Oregon Health Authority, Public Health Division, 800 NE
Oregon St., Suite 930, Portland, OR 97232

Telephone: (971) 673-1291

Oregon Medical Board
Chapter 847

Rule Caption: Update the names of the podiatric surgery certifying
board and the podiatry licensing examination council

Stat. Auth.: ORS 677.265

Stats. Implemented: ORS 677.085, 677.097, 677.190, 677.265,
677.512,677.759,677.805,677.812,677.820, 677.825, 677.830 &
677.837

Proposed Amendments: 847-008-0070, 847-017-0003, 847-017-
0015, 847-017-0020, 847-080-0010, 847-080-0018, 847-080-0021,
847-080-0022, 847-080-0035

Last Date for Comment: 2-22-16, Close of Business

Summary: The proposed rule amendments update the name of the
American Board of Podiatric Surgery (ABPS) to its current name,
American Board of Foot and Ankle Surgery (ABFAS). The rules also
update the name of the American Podiatric Medical Association
Council on Podiatry Education to the Council on Podiatric Medical
Education.

Rules Coordinator: Nicole Krishnaswami

Address: Oregon Medical Board, 1500 SW 1st Ave., Suite 620,
Portland, OR 97201

Telephone: (971) 673-2667

Rule Caption: Volunteer Emeritus license qualifications include
demonstration of competency

Stat. Auth.: ORS 677.120 & 677.265

Stats. Implemented: ORS 677.100, 677.120, 677.132, 677.265 &
677.420

Proposed Amendments: 847-023-0005

Last Date for Comment: 2-22-16, Close of Business

Summary: The proposed rule amendments clarify that applicants for
Volunteer Emeritus licensure must be able to demonstrate compe-
tency to qualify for licensure. These applicants will be required to
demonstrate competency if they have not completed postgraduate
training or been certified or recertified by an accepted specialty board
within the past ten years or if the applicant has ceased the practice
of medicine for 12 or more months. If the applicant has ceased the
practice of medicine for 24 or more months, the applicant will be
required to complete a re-entry plan approved by the Board.

Rules Coordinator: Nicole Krishnaswami

Address: Oregon Medical Board, 1500 SW 1st Ave., Suite 620,
Portland, OR 97201

Telephone: (971) 673-2667
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Oregon Public Employees Retirement System
Chapter 459

Rule Caption: Clarify the criteria for disability eligibility determi-
nations.
Date:

2-23-16

Location:

PERS Boardroom.
11410 SW 68th Pkwy.
Tigard, OR 97223

Time:
2 p.m.

Hearing Officer: Daniel Rivas

Stat. Auth.: ORS 238.650 & 238A.450

Stats. Implemented: ORS 238.320, 238.335 & 238A.235
Proposed Amendments: 459-015-0010, 459-015-0050, 459-076-
0010

Last Date for Comment: 3-1-16,5 p.m.

Summary: PERS disability eligibility standards require a member
be totally disabled and unable to perform any work for which qual-
ified. When an individual receives unemployment benefits, they cer-
tify each week that they are able to work and are actively seeking
work. For a member who is receiving unemployment benefits and
applies for disability, this weekly certification for unemployment
benefits is in direct contrast to the disability requirement that the
member be totally disabled and unable to perform any work for
which qualified.

The rule modifications incorporate the recent decision in the Drake
case, in which the Court of Appeals upheld the PERS Board’s Final
Order that the member was not eligible for a disability retirement
while receiving unemployment benefits for two years. The amend-
ments establish that a member’s receipt of unemployment benefits
is substantial evidence that the member is not disabled. PERS will
still perform a full medical review in making a final determination
on disability eligibility. PERS will also be working with the Employ-
ment Department in the event a member is determined to be totally
disabled and continues to receive unemployment benefits.

Medical records will continue to be collected for disability claims
and ongoing disability reviews regardless of unemployment benefit
payment findings.

Rules Coordinator: Daniel Rivas
Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281
Telephone: (503) 603-7713
Oregon Youth Authority
Chapter 416

Rule Caption: Rule amendments control marijuana and vapors,
and comply with youth offender foster care statutory change.
Date: Time: Location:
2-17-16 10 a.m. Oregon Youth Authority
530 Center St. NE, Suite 200
Salem, OR 97301
Hearing Officer: Winifred Skinner
Stat. Auth.: ORS 420A.025
Stats. Implemented: ORS 183.341, 183.430 & 420.888-420.892
Proposed Amendments: 416-530-0010, 416-530-0020, 416-530-
0030,416-530-0035, 416-530-0040, 416-530-0060, 416-530-0070,
416-530-0090, 416-530-0200
Last Date for Comment: 2-29-16, Close of Business
Summary: As a result of 2015 HB 2314, proposed rule amendments
allow a youth offender’s relative to maintain a youth offender fos-
ter home under certain circumstances. Rule amendments also
include: controlling marijuana and inhalant delivery systems in youth
oftender foster homes; add definitions for clarity; add a process for
sex trafficking victim notification; control youth offender confi-
dentiality on social media outlets; update food and nutrition require-
ments; update allowable youth offender discipline; require carbon
monoxide detectors in youth offender foster homes; add require-
ments for safe and accessible transportation; and add a requirement
for provision of culturally-specific personal care and grooming items.
Rules Coordinator: Winifred Skinner
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Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301-3765
Telephone: (503) 373-7570
Psychiatric Security Review Board
Chapter 859

Rule Caption: Updates and Clarifies Activities Related to the
Psychiatric Security Review Board’s Adult Panel
Date: Time: Location:
2-16-16 10 a.m. 610 SW Alder St.

Portland, OR 97205
Hearing Officer: Sid Moore
Stat. Auth.: ORS 161.387
Stats. Implemented: ORS 161.385
Proposed Amendments: 859-020-0005 through 859-020-0015
Last Date for Comment: 2-16-16, 5 p.m.
Summary: These rules set forth the organization, membership, pow-
ers, and duties of the Psychiatric Security Review Board’s Adult
Panel and Executive Director. The proposed additions and modifi-
cations are designed to clarify the roles of the adult panel and Exec-
utive Director.
Rules Coordinator: Sid Moore
Address: Psychiatric Security Review Board, 610 SW Alder St.,
Suite 420, Portland, OR 97205
Telephone: (503) 229-5596

Rule Caption: Updates and Clarifies the Responsibilities of the
Psychiatric Security Review Board’s Adult Panel
Date: Time: Location:
2-16-16 10 a.m. 610 SW Alder St.

Portland, OR 97205
Hearing Officer: Sid Moore
Stat. Auth.: ORS 161.387
Stats. Implemented: ORS 161.315-161.351
Proposed Amendments: 859-030-0005 through 859-030-0010
Last Date for Comment: 2-16-16, 5 p.m.
Summary: These rule amendments clarify the responsibilities and
jurisdiction—including length of jurisdiction—of the Psychiatric
Security Review Board’s adult panel.
Rules Coordinator: Sid Moore
Address: Psychiatric Security Review Board, 610 SW Alder St.,
Suite 420, Portland, OR 97205
Telephone: (503) 229-5596

Rule Caption: Updates and Clarifies Procedures Surrounding
Psychiatric Security Review Board Adult Panel Administrative

Meetings
Date: Time: Location:
2-16-16 10 a.m. 610 SW Alder St., Suite 420

Portland, OR 97205
Hearing Officer: Sid Moore
Stat. Auth.: ORS 161.387
Stats. Implemented: ORS 161.385, 161.387 & 161.346
Proposed Amendments: 859-040-0005 through 859-040-0025
Last Date for Comment: 2-16-16, 5 p.m.
Summary: These rule modifications clarify procedures surrounding
the Psychiatric Security Review Board’s Adult Panel administrative
meetings, including items such as quorums, public meetings, and
records.
Rules Coordinator: Sid Moore
Address: Psychiatric Security Review Board, 610 SW Alder St.,
Suite 420, Portland, OR 97205
Telephone: (503) 229-5596

Rule Caption: Updates and Clarifies Psychiatric Security Review

Board’s Rules on Use and Disclosure of Public Records.

Date: Time: Location:

2-16-16 10 a.m. 610 SW Alder St., Suite 420
Portland, OR 97205
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Hearing Officer: Sid Moore

Stat. Auth.: ORS 161.387

Stats. Implemented: ORS 161.387, 192.501, 192.502, 192.440,
192.496(3), 179.505 & 192.556

Proposed Adoptions: 859-045-0005, 859-045-0010

Last Date for Comment: 2-16-16, 5 p.m.

Summary: This rule outlines the procedures used by the Psychiatric
Security Review Board in its use, handling, and disclosure of pub-
lic records.

Rules Coordinator: Sid Moore

Address: Psychiatric Security Review Board, 610 SW Alder St.,
Suite 420, Portland, OR 97205

Telephone: (503) 229-5596

Rule Caption: Updates Psychiatric Security Review Board
Hearings Procedures, including evidence, witnesses, and burdens

of proof.
Date: Time: Location:
2-16-16 10 a.m. 610 SW Alder St., Suite 420

Portland, OR 97205
Hearing Officer: Sid Moore
Stat. Auth.: ORS 161.387
Stats. Implemented: ORS 161.346, 161.387, 161.336, 161.385,
161.395,161.351, 161.341, 161.332,192.501, 192.502 & 192.610
Proposed Amendments: 859-050-0001 through 859-050-0105
Last Date for Comment: 2-16-16, 5 p.m.
Summary: These rule modifications outline and modify the proce-
dures the Psychiatric Security Review Board uses when it conducts
hearings for those judged Guilty Except for Insanity and other hear-
ings involving adults placed under the Board’s jurisdiction.
Rules Coordinator: Sid Moore
Address: Psychiatric Security Review Board, 610 SW Alder St.,
Suite 420, Portland, OR 97205
Telephone: (503) 229-5596
Public Utility Commission
Chapter 860

Rule Caption: In the Matter of Rulemaking to Implement 2015
Senate Bill 611: Qualified Project Determination.

Date: Time: Location:

2-23-16 1 p.m. Public Utility Commission
Hearing Rm.
201 High St. SE
Salem, OR

Hearing Officer: Ruth Harper

Stat. Auth.: ORS 756.040 & 2015 OL Ch. 23, Sec. 5

Stats. Implemented: 2015 OL Ch. 23, Sec. 5 & 2015 OL Ch. 31,
Sec.7

Proposed Adoptions: 860-200-0005, 860-200-0050, 860-200-
0100, 860-200-0150

Proposed Repeals: 860-200-0005(T), 860-200-0050(T), 860-200-
0100(T), 860-200-0150(T)

Last Date for Comment: 3-10-16, 5 p.m.

Summary: These permanent rules will implement 2015 Senate Bill
611 and 2015 House Bill 2485 (codified in Oregon Laws 2015, chap-
ters 23 and 31) by providing guidance for information to be includ-
ed in the applications for qualified project determination per the leg-
islation. These rules establish an application process for a qualified
project determination by facilitating the gathering and review of nec-
essary materials regarding an applicant’s project. The temporary rules
in place to provide this guidance expire May 3,2016.

The Commission encourages participants to file written comments
as early as practicable in the proceedings so that other participants
have the opportunity to consider and respond to the comments before
the deadline. Please reference Docket No. AR 594 on comments and
file them as a Word or PDF attachment to an e-mail to the Com-
mission’s Filing Center at PUC FilingCenter@state.or.us.
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Interested persons may review all filings online at
http://apps.puc.state.or.us/edockets/docket.asp?Docket]ID=19933.
For guidelines on filing and participation, please see OAR 860-001-
0140 through 860-001-0160 and 860-001-0200 through 860-001-
0250 found online at http://arcweb.sos.state.or.us/pages/rules/
oars_800/oar_860/860_001 .html.

Participants wishing to monitor the hearing by telephone must
contact Diane Davis at diane.davis@state.or.us or (503) 378-4372 by
close of business February 19,2016, to request a dial-in number. The
Commission strongly encourages those planning to present oral com-
ment at the hearing to attend in person.

Rules Coordinator: Diane Davis

Address: Public Utility Commission of Oregon, PO Box 1088,
Salem, OR 97308-1088

Telephone: (503) 378-4372

Rule Caption: In the Matter of Amendments to OAR 860-038-

0300(2), Regarding Information to Residential Customers.

Stat. Auth.: ORS Ch. 183,756 & 757

Stats. Implemented: ORS 756.040 & 757.600-757.667

Proposed Amendments: 860-038-0300

Last Date for Comment: 2-25-16, 5 p.m.

Summary: AR 555 Part 2 — This rulemaking proposes changes to

the rule language regarding the price, power source, and environ-

mental impact information provided to residential customers of the

electric companies subject to the rule. The proposed frequency of

reporting this information is changed from quarterly to annually.
The Commission encourages participants to file written comments

as early as practicable in the proceedings so that other participants

have the opportunity to consider and respond to the comments before

the deadline. Please reference Docket No. AR 555 on comments and

file them as a WORD or PDF attachment to an e-mail to the Com-

mission’s Filing Center at PUC FilingCenter @state.or.us.
Interested persons may review all filings online at

http://apps.puc.state.or.us/edockets/docket.asp?DocketID=16912.

For guidelines on filing and participation, please see OAR 860-001-

0140 through 860-001-0160 and 860-001-0200 through 860-001-

0250 found online at http://arcweb.sos.state.or.us/pages/rules/

oars_800/oar_860/860_001 .html.

Rules Coordinator: Diane Davis

Address: Public Utility Commission of Oregon, PO Box 1088,

Salem, OR 97308-1088

Telephone: (503) 378-4372

Water Resources Department
Chapter 690

Rule Caption: Procedures for Extending Reservations of Water for
Economic Development

Date: Time: Location:

2-25-16 10:30 a.m. Oregon Water Resources Dept.
725 Summer St. NE, Rm. 124
Salem, OR 97301

3-1-16 6 p.m. Best Western Sunridge Inn

1 Sunridge Ln., Sunridge Rm.
Baker City, OR 97814
Hearing Officer: John Roberts, Jason Spriet
Stat. Auth.: ORS 536 & 537
Stats. Implemented: ORS 536.220, 536.310, 537.249, 537.356 &
537.358
Proposed Adoptions: 690-079-0170
Proposed Amendments: 690-079-0010, 690-079-0160
Last Date for Comment: 3-4-16, 5 p.m.
Summary: A reservation of water for future economic development
sets aside a quantity of water for storage to meet future needs. The
existing OAR 690, Division 079 rules, which outline procedures to
establish and extend reservations, have not been updated since the
statutes governing reservations were amended in 1995 and 1997. As
a result, the Division 079 rules are not consistent with changes in
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statute. A number of reservations are set to expire over the next few
years; therefore, these Division 079 rules are intended to clarify the
information requirements and process the Department will follow in
considering requests to extend reservations.

Rules Coordinator: Diana Enright

Address: Water Resources Department, 725 Summer St. NE, Salem,
OR 97301

Telephone: (503) 986-0874

Rule Caption: Malheur Lake Basin Program Provisions

Date: Time: Location:

2-24-16 10 a.m. Harney County Community Ctr.
484 N. Broadway
Burns, OR 97720

2-25-16 1 p.m. Oregon Water Resources Dept.

725 Summer St. NE, Rm. 124
Salem, OR, 97301
Hearing Officer: Bruce Corn, John Roberts
Stat. Auth.: ORS 536 and 537
Other Auth.: ORS 536.340(1)(a); 537.525(3), (5), (7) and (8);
537.621(2); 537.777(1); 537.780(1) and (1)(h)
Stats. Implemented: ORS 536.310; 537.249; 537.356; 537.358
Proposed Adoptions: 690-512-0010, 690-512-0020, 690-512-
0090
Proposed Repeals: 690-512-0040
Last Date for Comment: 3-1-16, 5 p.m.
Summary: OAR Chapter 690, Division 512 is the Malheur Lake
Basin Program. In general, a Basin Program describes how water
may be used in major river and lake basins and their tributaries. The
Malheur Lake Basin Program currently describes that new uses may
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only be established if water is available unless the use is for an
instream right, permit to store water between March 1 and May 31,
use of stored water, and multi-purpose storage projects authorized
under OAR 690-512-0100. The Malheur Lake Basin Program also
reserves water for future economic development in the Home Creek
sub-basin.

Current data, comprising substantial evidence, indicate that
groundwater levels are declining in areas of the Greater Harney Val-
ley Groundwater Area of Concern. Additional allocation of ground-
water within this area may exacerbate these declines. A comparison
between estimated annual recharge and previously allocated
groundwater volumes indicates that groundwater is fully allocated
in some areas of the basin. The Department is proposing to establish
the Greater Harney Valley Groundwater Area of Concern in part of
the Malheur Lake Basin, which will allow some pending applications
to be approved if offset water can be provided, and limit future appli-
cations from being approved while a groundwater study is com-
pleted. Exempt uses will not be limited.

The Department is also proposing to repeal OAR 690-512-0040,
which describes how water availability is determined for new sur-
face water and groundwater uses. The process described in this rule
is obsolete and has been replaced by a water availability model. The
determination of water availability is made consistent with OAR
Chapter 690, Division 310 using the definition of “water is available”
under OAR-690-300-010.

Rules Coordinator: Diana Enright

Address: Water Resources Department, 725 Summer St. NE, Salem,
OR 97301

Telephone: (503) 986-0874
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Board of Accountancy
Chapter 801

Rule Caption: Amend to update the effective date of professional
standards adopted by the Board

Adm. Order No.: BOA 2-2015(Temp)

Filed with Sec. of State: 12-30-2015

Certified to be Effective: 1-1-16 thru 6-28-16

Notice Publication Date:

Rules Amended: 801-001-0035

Subject: The professional standards as used throughout OAR Chap-
ter 801 are those that are in effect as of January 1, 2016.

Rules Coordinator: Kimberly Fast—(503) 378-2268

801-001-0035
Professional Standards

The professional standards, interpretations, rulings and rules desig-
nated and adopted by the Board in OAR chapter 801 are those in effect as

of January 1, 2016.
Stat. Auth.: ORS 183.332 & 673410
Stats. Implemented: ORS 183.337 & 673.410
Hist.: BOA 2-2003, f. 12-23-03 cert. ef. 1-1-04; BOA 2-2005, f. 2-24-05 cert. ef. 3-1-05;
BOA 5-2005, f. 11-22-05, cert. ef. 1-1-06; BOA 1-2006, f. 12-22-06, cert. ef. 1-1-07; BOA
1-2007, f. 12-27-07 cert. ef. 1-1-08; BOA 1-2008, f. 12-30-08, cert. ef. 1-1-09; BOA 1-2009,
. 12-15-09 cert. ef. 1-1-2010; BOA 1-2010, f. 12-15-10, cert. ef. 1-1-11; BOA 1-2011, f. 12-
28-11, cert. ef. 1-1-12; BOA 1-2013, f. & cert. ef. 1-8-13; BOA 1-2014, f. 2-14-14, cert. ef.
3-1-14; BOA 2-2014, f. 12-15-14, cert. ef. 1-8-15; BOA 2-2015(Temp), f. 12-30-15, cert. ef.
1-1-16 thru 6-28-16

eecececcce

Board of Examiners for Engineering and Land Surveying
Chapter 820

Rule Caption: To adopt a photogrammetry examination rule and to
amend the Oregon specific examination rule.

Adm. Order No.: BEELS 1-2016

Filed with Sec. of State: 1-14-2016

Certified to be Effective: 1-14-16

Notice Publication Date: 12-1-2015

Rules Adopted: 820-010-3020

Rules Amended: 820-020-0040

Subject: OAR 820-010-3020 — The adopted language relates to the
photogrammetry examination required for registration as a Regis-
tered Professional Photogrammetrist.

OAR 820-020-0040 — The amended language updates the exam-
ination subversion rule to apply only to the Oregon specific exami-
nations administered by the Board.

Rules Coordinator: Jenn Gilbert—(503) 934-2107

820-010-3020
Photogrammetry Examination

(1) The Oregon approved photogrammetry examination is the
Colonial States Board of Surveyor Registration (CSBSR) Examination and
is held once a year, in April. To sit for the CSBSR Examination, a com-
pleted Examination form and required examination fee must be received by

the Board offices no later than February 1.
NOTE: See http://www.oregon.gov/OSBEELS/Pages/index.aspx for examination
dates, times, costs, and details.

(2) To withdraw from the CSBSR Examination, and forward the
Examination form and examination fees to the next examination adminis-
tration, a written request to withdraw and forward the Examination form
and examination fees must be received by the Board offices no later than
March 1. Examination forms and fees may only be forwarded upon with-
drawal once, and only to the next examination administration. After one
withdrawal, the original Examination form will no longer be forwarded and
examination fees will not be forwarded or refunded.

(3) To withdraw from the CSBSR Examination without forwarding,
and request a refund of the fees, a written request to withdraw and for the
fees to be refunded must be received by the Board offices no later than
March 1. After one withdrawal, examination fees are non-refundable.

(4) The cutoff score for the CSBSR Examination is established by the
Colonial States Board of Surveyor Registration.

(5) Examinees may request reasonable accommodations to the exam-
ination’s administration.

(a) Reasonable accommodations will be provided for examinees who
have a documented disability within the meaning of the Americans with
Disabilities Act of 1990. Reasonable accommodations may be provided for
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examinees whose religious convictions prohibit them from testing on the
scheduled examination dates.

(b) Requests for reasonable accommodations must be submitted on
the Board approved form, and accompanied by supporting documentation,
by the applicable deadline.

(6) Examination Review. As the CSBSR does not facilitate examina-
tion reviews and appeals, CSBSR examination reviews are not permitted.

(7) Examination Subversion.

(a) Any Applicant who is under investigation for examination subver-
sion, as defined in OAR 820-005-0085 will not be considered by the Board
until the investigation and any ensuing disciplinary action are complete.

(b) An Applicant disciplined for examination subversion is subject to
imposition of civil penalties and denial of registration. A Registrant who is
disciplined for examination subversion is subject to imposition of civil

penalties and suspension or revocation of registration.
Stat. Auth.: ORS 670.310 & 672.255
Stats. Implemented: ORS 672.002 - 672.325
Hist.: BEELS 1-2016, f. & cert. ef. 1-14-16

820-020-0040
Oregon Specific Examination Subversion: Grounds for Invalidation of
Examination Results

(1) Examination subversion is the use of any means to alter the results
of an examination to cause the results to inaccurately represent the compe-
tency of an examinee.

(2) The Board may invalidate the examination results of an examinee
who engages in examination subversion. Examination subversion may
include, but is not limited to:

(a) Communication between examinees inside of the examination
room.

(b) Giving or receiving any unauthorized assistance on the examina-
tion while an examination is in process.

(c) Having any unauthorized printed, written, or digital material in the
examinee’s possession used to, or that might serve to aid the examinee on
the examination.

(d) Having any unauthorized mechanical, digital, electronic or other
device or mechanism in the examinee’s possession used to, or that might
serve to, aid the examinee on the examination.

(e) Obtaining, using, buying, selling, distributing, having possession
of, or having unauthorized access to examination questions or other secured
examination material prior to, during or after the administration of the
examination.

(f) Copying another examinee’s answers or looking at another exam-
inee’s materials while an examination is in progress.

(g) Permitting anyone to copy answers to the examination.

(h) Removing any secured examination materials from the examina-
tion facility.

(i) Allowing another person to take the examination in the examinee’s
place.

(j) Placing any identifying mark upon the examinee’s examination
papers other than the examinee’s identification number or other identifiers
as directed by the examination administrator.

(k) Writing on anything other than designated examination material.

(1) Writing or erasing anything after time is called.

(m) Having a cell phone in the examinee’s possession.

(n) Having a device with copying, recording, or communication capa-
bilities in the examinee’s possession. These include but are not limited to
cameras, pagers, PDAs, radios, headsets, tape players, calculator watches,
electronic dictionaries, electronic translators, transmitting devices, and dig-
ital media players.

(o) Having a calculator in the examinee’s possession that is not
approved by the examination proctor.

(p) Removing pages from an exam booklet.

(q) Leaving the exam room without authorization.

(r) Engaging in any other act of examination subversion identified by
the Board or proctor but not listed above.

(3) In addition to subsections (1) and (2) of this rule, the Board may
invalidate the examination results for any examinee who violates any other
terms contained in testing regulations provided by the examination’s
administrator or proctor that are cause for dismissal or exam invalidation by
the examination’s administrator or proctor.

(4) At the discretion of the Board or its designee, if there is evidence
of examination subversion by an examinee prior to, during, or after the
administration of the examination, one or more of the following may occur:
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(a) The examinee may be denied the privilege of taking the examina-
tion if examination subversion is detected before the administration of the
examination.

(b) If the examination subversion detected has not yet compromised
the integrity of the examination, such steps as are necessary to prevent fur-
ther examination subversion shall be taken, and the examinee may be per-
mitted to continue with the examination.

(c) The examinee may be requested to leave the examination facility
if examination subversion is detected during the examination. If the exam-
inee does not leave the facility, the examinee will be deemed a trespasser.

(d) The examinee’s examination results may be voided and the appli-
cation fee forfeited.

(e) The examinee may not be allowed to sit for an examination for up
to three years.

(5) If examination subversion is detected after the administration of
the examination, the Board or its designee shall make appropriate inquiry
to determine the facts concerning the examination subversion and the
Board or its designee may take either or both of the actions described in
paragraphs (d) and (e) of subsection (4) above, and may also discipline the
examinee under the Board’s rules of professional conduct.

(6) Notwithstanding any other rule, the Board or its designee may
choose not to release or make available the examination results to exami-
nee or any other person pending the outcome of an investigation into exam-
ination subversion.

(7) Voiding any part of an examinee’s examination for subversion
shall constitute voiding the examinee’s entire examination.

(8) Applicants are required to sign statements regarding examination
subversion in order to take an examination. Applicants who refuse to sign
statements regarding examination subversion will be denied the privilege of
taking the examination and the application fees for the examination paid to

the Board are forfeited.
Stat. Auth.: ORS 670.310 & 672.255
Stats. Implemented: ORS 672.002 - 672.325
Hist.: BEELS 1-2005, f. & cert. ef. 3-16-05; BEELS 3-2008, f. & cert. ef. 11-14-08; BEELS
4-2012, f. & cert. ef. 9-14-12; BEELS 1-2013, f. & cert. ef. 3-13-13; BEELS 1-2016, f. &
cert. ef. 1-14-16

Rule Caption: Include due date for applications for the CWRE
examination; to revise language regarding final documents.
Adm. Order No.: BEELS 2-2016(Temp)
Filed with Sec. of State: 1-15-2016
Certified to be Effective: 1-15-16 thru 6-30-16
Notice Publication Date:
Rules Amended: 820-010-5000, 820-025-0015
Subject: OAR 820-010-5000 — To include the due date of
February 1 for applications to sit for the Certified Water Right
Examination.

OAR 820-025-0015 — To revise language related to final
documents.
Rules Coordinator: Jenn Gilbert—(503) 934-2107

820-010-5000
Qualification to Sit for Examination as a Water Right Examiner

In order to qualify for examination to sit for the Water Right
Examiner, an applicant for certification must provide all of the following:

(1) Evidence satisfactory to the Board of active Oregon registration as
a Professional Engineer, Professional Land Surveyor, or Geologist, in good
standing.

(2) The Certified Water Right Examiner examination is held once a
year, in April. To sit for the Certified Water Right Examiner examination, a
completed Application for Certification form and required application fee
must be received by the Board offices no later than February 1.

(3) Examinees may request reasonable accommodations to the exam-
ination’s administration.

(A) Reasonable accommodations will be provided for examinees who
have a documented disability within the meaning of the Americans with
Disabilities Act of 1990. Reasonable accommodations may be provided for
examinees whose religious convictions prohibit them from testing on the
scheduled examination dates.

(B) Requests for reasonable accommodations must be submitted on
the Board approved form, and accompanied by supporting documentation,
by the February 1 deadline.

(4) Review of Examinations. With respect to the certified water right
examiner examination, an Applicant may submit a written request to review
the Applicant’s own examination results. The Board will allow an exami-
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nation review where the Applicant failed the examination and the applicant
achieved a score within five points of the cutoff score. With respect to such
reviews.

(a) The Applicant may examine only the question, solution, and
answer key for the failed problem.

(b) The Applicant may review the examination on only one occasion.
The Board will prescribe a time and place for the review.

(c) All examination reviews will be conducted in the presence of a
person designated by the Board.

(d) Except as allowed by the Board for persons requiring disability
assistance, no person may accompany the Applicant during the examination
review.

(5) Examination Subversion.

(a) Any examinee who is under investigation for examination
subversion, as defined in OAR 820-005-0040 will not be considered for
certification until the investigation and any ensuing disciplinary action are
complete.

(b) An Applicant disciplined for examination subversion is subject to
imposition of civil penalties and denial of certification. A registrant who is
disciplined for examination subversion is subject to imposition of civil

penalties and suspension or revocation of certification.
Stat. Auth.: ORS 537,797, 670.310 & 672.255
Stats. Implemented: ORS 672.002 - 672.325
Hist.: BEELS 5-2015(Temp), f. & cert. ef. 8-19-15 thru 2-12-16; BEELS 8-2015, f. & cert.
ef. 11-13-15; BEELS 2-2016(Temp), f. & cert. ef. 1-15-16 thru 6-30-16

820-025-0015
Final Documents

(1) All final documents identified in ORS 672.020(2), 672.025(2),
and 672.028(2) must bear the seal and signature of the registrant under
whose supervision and control they were prepared.

(2) Documents that are not final documents must be marked as “pre-
liminary”, “not for construction”, “review copy”, “draft copy, subject to
change”, or with some similar wording to indicate that the documents are
not intended to represent the final work product of the registrant.
Documents submitted to a client, customer, public entity, or any other per-
son, are final documents and must bear the seal and signature of the regis-
trant under whose supervision and control they were prepared, unless such

document is clearly marked as not a final document.
Stat. Auth.: ORS 670.310, 672.020, 672.025, 672.028 & 672.255
Stats. Implemented: ORS 672.002 - 672.325
Hist.: BEELS 3-2006(Temp), f. & cert. ef. 12-5-06 thru 6-3-07; BEELS 2-2007, f. & cert. ef.
4-5-07; BEELS 2-2012, f. & cert. ef. 5-10-12; BEELS 6-2013, f. & cert. ef. 9-11-13; BEELS
7-2013(Temp); f. & cert. ef. 11-12-13 thru 5-9-14; BEELS 10-2013(Temp), f. & cert. ef. 12-
5-13 thru 3-14-14; BEELS 2-2014, f. & cert. ef. 2-26-14; BEELS 2-2015, f. & cert. ef. 5-21-
15; Renumbered from 820-010-0621 by BEELS 7-2015, f. & cert. ef. 9-16-15; BEELS 2-
2016(Temp), f. & cert. ef. 1-15-16 thru 6-30-16

Board of Licensed Social Workers
Chapter 877

Rule Caption: Adoption of rule increasing fees specified in the
2015-17 Legislatively approved BLSW budget.
Adm. Order No.: BLSW 3-2015
Filed with Sec. of State: 12-21-2015
Certified to be Effective: 1-1-16
Notice Publication Date: 10-1-2015
Rules Amended: 877-001-0020
Subject: The proposed amendment would increase certain renewal
fees by 10%. The fee increase was adopted by the Oregon Legisla-
ture as a part of the BLSW biennial 2015-17 budget. The following
fees would increase as follows:

LCSW (2 year renewal cycle) would increase from $260 to $286
every two years.

CSWA (1 year renewal cycle) would increase from $60 to $66
every year.

LMSW (2 year renewal cycle) would increase from $200 to $220
every two years.

RBSW (2 year renewal cycle) would increase from $100 to $110
every two years.

LCSW-inactive (two year renewal cycle) would increase from $96
to $106 every two years.

LCSW-reduced requirements (2 year renewal cycle) would
increase from $130 to $143 every two years.
Rules Coordinator: Randy Harnisch—(503) 373-1163
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877-001-0020
Fees for Certification and Licensing

Following are the fees due, without pro ration, as a condition of
obtaining and retaining a certificate or license under this division of rules:

(1) The application fee for an initial certificate or license is:

(a) Registered Baccalaureate Social Worker — $50;

(b) Licensed Master’s Social Worker — $50;

(¢) Clinical Social Work Associate — $150;

(d) Licensed Clinical Social Worker — $150.

(2) The fee for initial issuance of a certificate or license is:

(a) Registered Baccalaureate Social Worker — $50;

(b) Licensed Master’s Social Worker — $100;

(¢) Clinical Social Work Associate — $60;

(d) Licensed Clinical Social Worker — $260.

(3) The fee for the renewal of a certificate or license is:

(a) Registered Baccalaureate Social Worker:

(A) Active — $110;

(B) Inactive — $40.

(b) Licensed Master’s Social Worker:

(A) Active — $220;

(B) Inactive — $80.

(¢) Clinical Social Work Associate — $66;

(d) Licensed Clinical Social Worker:

(A) Active — $286;

(B) Inactive — $106.

(4) The late fee for a request for renewal of a certificate or license
received by the board after the renewal date of the certificate or license is:

(a) Registered Baccalaureate Social Worker — $50;

(b) Licensed Master’s Social Worker — $50;

(c) Clinical Social Work Associate — $50;

(d) Licensed Clinical Social Worker on active status — $200;

(e) Licensed Clinical Social Workers on inactive status or Licensed
Clinical Social Workers renewing a license under the provisions of OAR
877-020-0060 — $50.

(5) The fees in 877-001-0020(1)(b) and (2)(b) are waived for any
Clinical Social Work Associate who applies for Licensed Master’s Social
Worker licensure after having completed 75 hours of supervision required
in 877-020-0010(3)(b)(A).

(6) The Board may waive any fees in sections (1) through (4) of this
rule, upon written request, for any active duty military personnel deployed

for 90 days or more outside the State of Oregon.
Stat. Auth: ORS 675.510-675.600, 675.532-675.533, SB 177(2009) & HB 2345(2009)
Stats. Implemented: ORS 675.571, 675.532, 675.533, 675.990-675.994 & 675.150
Hist.: BLSW 3-2010, f. 12-15-10, cert. ef. 1-1-11; BLSW 1-2011(Temp), f. & cert. ef. 7-5-
11 thru 12-31-11; BLSW 2-2011, f. & cert. ef. 12-29-11; BLSW 1-2012, f. 12-14-12, cert. ef.
1-1-13; BLSW 3-2015, f. 12-21-15, cert. ef. 1-1-16

Rule Caption: Adoption of rule establishing standards for child
custody and parenting time evaluations.

Adm. Order No.: BLSW 4-2015

Filed with Sec. of State: 12-21-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 10-1-2015

Rules Adopted: 877-030-0110

Subject: OAR 877-030-0110 will establish standards for regulated
social workers who provide child custody and parenting time
evaluations.

Rules Coordinator: Randy Harnisch—(503) 373-1163

877-030-0110
Social Workers Conducting Child Custody Evaluations and/or
Parenting Time Evaluations

(1) This rule establishes the standards for all regulated social workers
conducting child custody evaluations and parenting time evaluations, as
described in ORS Chapter 107.

(2) For purposes of this rule “evaluator” refers to a person who is con-
ducting a child custody or parenting time evaluation, licensed as a Clinical
Social Worker under ORS 675.530, certified as a Clinical Social Work
Associate under ORS 675.537, licensed as a Master’s Social Worker under
ORS 675.533, or registered as a Baccalaureate Social Worker under ORS
675.532, and working within their certificate, license, or registration’s
applicable scope of practice.

(3) An evaluator must conduct each evaluation in a fair and impartial
manner with professional skill, knowledge and conduct that does not impair
the evaluator’s professional judgement.
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(4) An evaluator must refer the child custody evaluation or parenting
time evaluation services to another qualified professional whenever the
evaluator is unable to continue or complete the evaluation without fair or
impartial assessments, professional skill, judgement or conduct.

(5) An evaluator conducting a child custody or parenting time evalu-
ation must, prior to starting any component of an evaluation:

(a) Inform and explain, both verbally and in writing, to each parent
and party to the proceeding all of the information required in subsection (6)
of this rule, which is a process disclosure and referred to in this rule as
“informed consent;” and

(b) Obtain signed acknowledgement from each parent and party to the
proceeding of having received, understood, and agreed to the disclosed
information and terms of the informed consent provided therein.

(6) Informed consent must include, but is not limited to, the follow-
ing information:

(a) Identification and acknowledgement of receipt of a copy of the
court order or other document requiring the custody or parenting time eval-
uation, which must identify any specific requirements for the evaluation;

(b) Identification of who, in addition to the child or children, is con-
sidered to be the client during any evaluation process;

(c) Description of the qualifications of the evaluator to conduct the
evaluation;

(d) Description of the evaluation process and the role of the evaluator
within that process;

(e) Identification of the individual(s) for whom the evaluation will be
prepared and to whom the final report and other information gathered as
part of the evaluation, will be disseminated;

(f) Detailed description of all fees that are charged for the evaluation,
including any subcontracting for specialized services, when those fees must
be paid, and who is financially responsible for payment of all fees, pursuant
to the court order or other document;

(g) Description of the timeline for conducting the evaluation, includ-
ing expectations of timelines for each party and for the final report;

(h) Description of the limits of confidentiality and sharing of infor-
mation, including the information gathered and the final report;

(i) Description of ex parte communications and identification of per-
missible communications between the parents or parties to the custody or
parenting time evaluation process;

(j) Description of information that may be gathered as part of the eval-
uation, including the identification of those who may be interviewed or
contacted;

(k) Identification of written release of information authorization(s)
that may be necessary to obtain and must be provided to the evaluator in
order to complete the evaluation;

(1) Definitions and descriptions of the use of professional collateral
contacts, personal references, alternate parenting figures and others, who
reside in the household or are necessary to contact for the evaluation; and

(m) Description of the general format of the final report and the eval-
uator’s recommendations to be provided in that report, and to whom the
final report will be provided.

(7) The evaluator must comply with all applicable rules, statutes, and
orders that govern the evaluator’s practice in connection with the child cus-

tody or parenting time evaluation being done.
Stat. Auth.: ORS 675.510-675.600
Stats. Implemented: ORS 675.510-675.600
Hist.: BLSW 4-2015, f. 12-21-15, cert. ef. 1-1-16

Board of Pharmacy
Chapter 855

Rule Caption: Amend, adopt, or repeal rules in Divisions 006,019,
025, 043,062 & 090.

Adm. Order No.: BP 8-2015

Filed with Sec. of State: 12-23-2015

Certified to be Effective: 12-23-15

Notice Publication Date: 11-1-2015

Rules Adopted: 855-019-0264

Rules Amended: 855-006-0005, 855-019-0110, 855-019-0200, 855-
019-0270, 855-019-0280, 855-025-0015, 855-043-0130, 855-062-
0040

Rules Repealed: 855-090-0005, 855-025-0015(T), 855-043-
0130(T), 855-062-0040(T)

Subject: The Division 006 Definition rules establish definitions for
clinical pharmacy agreements and the practice of clinical pharmacy.
Amendments also clarify compounding under a shared pharmacy
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service agreement is only allowed by a pharmacy located in Oregon
for a practitioner or dispenser located in Oregon for outlets and prac-
titioners located in Oregon. These amendments are primarily relat-
ed to Oregon 2015 House Bill 2028.

The division 19 Pharmacist rules establish definitions for clinical
pharmacy agreements and practice of clinical pharmacy. Amend-
ments also define the type of activities that require the professional
judgment of a pharmacist. Other amendments allow a pharmacist to
authorize an intern to perform the duties of a pharmacist under their
direction and supervision, after the intern successfully completes his
or her first academic year and only after successful completion of
coursework corresponding to the specific duties. An intern may not
perform final verification. State Drug Therapy Management Proto-
col rules are proposed for adoption. Rules are related to Oregon 2015
House Bill 2028.

Amendments in the division 19 Pharmacist rules allow a phar-
macist to administer vaccines to persons who are at least seven years
of age. Amendments also allow a pharmacist to prescribe immu-
nizations, including oral vaccines, as established by written proto-
cols approved by the Oregon Health Authority. These amendments
are related to 2015 Senate Bill 520.

Amendments in the division 25 Certified Oregon Pharmacy Tech-
nician rules clarify in rule that newly licensed Certified Oregon Phar-
macy Technicians do not need to complete the annual continuing
education requirements prior to their first renewal. This Certificate
and Order for Filing makes the current temporary rule permanent.

Amendments in the division 43 Practitioner Dispensing Rules
establish a waiver clause in the Drug Delivery and Control rules. The
waiver clause allows for requests for exemption of certain require-
ments if the waived requirements will further public health and safe-
ty. This Certificate and Order for Filing makes the current temporary
rule permanent.

Amendments in the division 62 Drug Distribution Agent rules
update record keeping requirements. They also identify the infor-
mation that a Drug Distribution Agent who distributes product to a
Wholesaler or Pharmacy must contain in their records. Amendments
also reflect that a pedigree must be maintained if a Drug Distribu-
tion Agent distributes product to another Drug Distribution Agent.
This Certificate and Order for Filing makes the current temporary
rule permanent.

Division 90 Aerosol Sprays rules are repealed. This is because all
fluorocarbon aerosol sprays which contain a medication are no
longer manufactured in the United States. The rules were established
in 1977 as an exception to the banned use of fluorocarbon aerosol
sprays which delivered medication.

Copies of the adopted rules can be found on the Board’s website
at www.pharmacy.state.or.us on the Laws and Rules page.

Rules Coordinator: Karen MacLean—(971) 673-0001

855-006-0005
Definitions

As used in OAR chapter 855:

(1) “Board” means the Oregon Board of Pharmacy unless otherwise
specified or required by the context.

(2) “Certified Pharmacy Technician” means a person licensed by the
State Board of Pharmacy who assists the pharmacist in the practice of phar-
macy pursuant to rules of the Board and has completed the specialized edu-
cation program pursuant to OAR 855-025-0005. Persons used solely for
clerical duties, such as recordkeeping, cashiering, bookkeeping and deliv-
ery of medications released by the pharmacist are not considered pharma-
cy technicians.

(3) “Clinical Pharmacy Agreement” means an agreement between a
pharmacist or pharmacy and a health care organization or a physician that
permits the pharmacist to engage in the practice of clinical pharmacy for
the benefit of the patients of the health care organization or physician.

(4) “Collaborative Drug Therapy Management” means the participa-
tion by a pharmacist in the management of drug therapy pursuant to a writ-
ten protocol that includes information specific to the dosage, frequency,
duration and route of administration of the drug, authorized by a practi-
tioner and initiated upon a prescription order for an individual patient and:
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(a) Is agreed to by one pharmacist and one practitioner; or

(b) Is agreed to by one or more pharmacists at a single pharmacy reg-
istered by the board and one or more practitioners in a single organized
medical group, such as a hospital medical staff, clinic or group practice,
including but not limited to organized medical groups using a pharmacy
and therapeutics committee.

(5) “Compounding” means the preparation, mixing, assembling,
packaging, or labeling of a drug or device:

(a) As the result of a practitioner’s prescription drug order, or initia-
tive based on the relationship between the practitioner, the pharmacist and
the patient, in the course of professional practice; or

(b) For the purpose of, or as an incident to, research, teaching, or
chemical analysis and not for sale or dispensing; or

(c) The preparation of drugs or devices in anticipation of prescription
drug orders based on routine, regularly observed prescribing patterns; or

(d) As a component of a Shared Pharmacy Service agreement as
defined in section (21) of this rule.

(6) “Confidential Information” means any patient information
obtained by a pharmacist or pharmacy.

(7) “Consulting Pharmacist” means a pharmacist that provides a con-
sulting service regarding a patient medication, therapy management, drug
storage and management, security, education, or any other pharmaceutical
service.

(8) The “Container” is the device that holds the drug and that is or
may be in direct contact with the drug.

(9) “Dispensing or Dispense” means the preparation and delivery of a
prescription drug pursuant to a lawful order of a practitioner in a suitable
container appropriately labeled for subsequent administration to or use by
a patient or other individual entitled to receive the prescription drug.

(10) “Interpretation and evaluation of prescription orders” means the
review of the order for therapeutic and legal correctness. Therapeutic
review includes identification of the prescription drug ordered, its applica-
bility and its relationship to the other known medications used by the
patient and determination of whether or not the dose and time interval of
administration are within accepted limits of safety. The legal review for
correctness of the prescription order includes a determination that the order
is valid and has not been altered, is not a forgery, is prescribed for a legiti-
mate medical purpose, contains all information required by federal and
state law, and is within the practitioner’s scope of practice.

(11) “Labeling” means the process of preparing and affixing of a label
to any drug container exclusive, however, of the labeling by a manufactur-
er, packer or distributor of a non-prescription drug or commercially pack-
aged legend drug or device.

(12) “Monitoring of therapeutic response or adverse effect of drug
therapy” means the follow up of the therapeutic or adverse effect of med-
ication upon a patient, including direct consultation with the patient or his
agent and review of patient records, as to result and side effect, and the
analysis of possible interactions with other medications that may be in the
medication regimen of the patient. This section shall not be construed to
prohibit monitoring by practitioners or their agents.

(13) “Medication Therapy Management (MTM)” means a distinct
service or group of services that is intended to optimize therapeutic out-
comes for individual patients. Medication Therapy Management services
are independent of, but can occur in conjunction with, the provision of a
medication product.

(14) “Nationally Certified Exam” means an exam that is approved by
the Board which demonstrates successful completion of a Specialized
Education Program. The exam must be reliable, psychometrically sound,
legally defensible and valid.

(15) “Non-legend drug” means a drug which does not require dis-
pensing by prescription and which is not restricted to use by practitioners
only.

(16) “Offering or performing of those acts, services, operations or
transactions necessary in the conduct, operation, management and control
of pharmacy” means, among other things:

(a) The creation and retention of accurate and complete patient
records;

(b) Assuming authority and responsibility for product selection of
drugs and devices;

(c) Developing and maintaining a safe practice setting for the phar-
macist, for pharmacy staff and for the general public;

(d) Maintaining confidentiality of patient information.

(17) “Oral Counseling” means an oral communication process
between a pharmacist and a patient or a patient’s agent in which the phar-
macist obtains information from the patient (or agent) and the patient’s
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pharmacy records, assesses that information and provides the patient (or
agent) with professional advice regarding the safe and effective use of the
prescription drug for the purpose of assuring therapeutic appropriateness.

(18) Participation in Drug Selection and Drug Utilization Review:

(a) “Participation in drug selection” means the consultation with the
practitioner in the selection of the best possible drug for a particular patient.

(b) “Drug utilization review” means evaluating prescription drug
order in light of the information currently provided to the pharmacist by the
patient or the patient’s agent and in light of the information contained in the
patient’s record for the purpose of promoting therapeutic appropriateness
by identifying potential problems and consulting with the prescriber, when
appropriate. Problems subject to identification during drug utilization
review include, but are not limited to:

(A) Over-utilization or under-utilization;

(B) Therapeutic duplication;

(C) Drug-disease contraindications;

(D) Drug-drug interactions;

(E) Incorrect drug dosage;

(F) Incorrect duration of treatment;

(G) Drug-allergy interactions; and

(H) Clinical drug abuse or misuse.

(19) “Pharmaceutical Care” means the responsible provision of drug
therapy for the purpose of achieving definite outcomes that improve a
patient’s quality of life. These outcomes include:

(a) Cure of a disease;

(b) Elimination or reduction of a patient’s symptomatology;

(c) Arrest or slowing of a disease process; or

(d) Prevention of a disease or symptomatology.

(20) “Pharmacy Technician” means a person licensed by the State
Board of Pharmacy who assists the pharmacist in the practice of pharmacy
pursuant to rules of the Board but has not completed the specialized educa-
tion program pursuant to OAR 855-025-0012.

(21) “Practice of clinical pharmacy” means:

(a) The health science discipline in which, in conjunction with the
patient’s other practitioners, a pharmacist provides patient care to optimize
medication therapy and to promote disease prevention and the patient’s
health and wellness;

(b) The provision of patient care services, including but not limited to
post-diagnostic disease state management services; and

(c) The practice of pharmacy by a pharmacist pursuant to a clinical
pharmacy agreement.

(22) “Practice of pharmacy” is as defined in ORS 689.005.

(23) “Prescription released by the pharmacist” means, a prescription
which has been reviewed by the pharmacist that does not require further
pharmacist intervention such as reconstitution or counseling.

(24) “Prohibited conduct” means conduct by a licensee that:

(a) Constitutes a criminal act against a patient or client; or

(b) Constitutes a criminal act that creates a risk of harm to a patient or
client.

(25) “Proper and safe storage of drugs and devices and maintenance
of proper records therefore” means housing drugs and devices under con-
ditions and circumstances that:

(a) Assure retention of their purity and potency;

(b) Avoid confusion due to similarity of appearance, packaging, label-
ing or for any other reason;

(c) Assure security and minimize the risk of their loss through acci-
dent or theft;

(d) Accurately account for and record their receipt, retention, dis-
pensing, distribution or destruction;

(e) Protect the health, safety and welfare of the pharmacist, pharmacy
staff and the general public from harmful exposure to hazardous sub-
stances.

(26)”Responsibility for advising, when necessary or when regulated,
of therapeutic values, content, hazards and use of drugs and devices” means
advice directly to the patient, either verbally or in writing as required by
these rules or federal regulation, of the possible therapeutic response to the
medication, the names of the chemicals in the medication, the possible side
effects of major importance, and the methods of use or administration of a
medication.

(27) “Shared Pharmacy Service” means a written agreement, that has
been approved in writing by the board, that exists for the processing by a
pharmacy of a request from another pharmacy or a practitioner licensed to
prescribe the drug, to fill or refill a prescription or a drug order, or to per-
form processing functions including but not limited to:

(a) Dispensing;
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(b) Drug utilization review;

(c) Claims adjudication;

(d) Refill authorizations;

(e) Compounding by a pharmacy located in Oregon for a practitioner
or dispenser located in Oregon for Oregon outlets and practitioners located
in Oregon only; and

(f) Therapeutic interventions.

(28) “Specialized Education Program” means;

(a) A program providing education for persons desiring licensure as
pharmacy technicians that is approved by the board and offered by an
accredited college or university that grants a two-year degree upon suc-
cessful completion of the program; or

(b) A structured program approved by the board and designed to edu-
cate pharmacy technicians in one or more specific issues of patient health
and safety that is offered by:

(A) An organization recognized by the board as representing pharma-
cists or pharmacy technicians;

(B) An employer recognized by the board as representing pharmacists
or pharmacy technicians; or

(C) A trade association recognized by the board as representing phar-
macies.

(29) “Supervision by a pharmacist” means being stationed within the
same work area as the pharmacy technician or certified pharmacy techni-
cian being supervised, coupled with the ability to control and be responsi-
ble for the pharmacy technician or certified pharmacy technician’s action.

(30) “Therapeutic substitution” means the act of dispensing a drug
product with a different chemical structure for the drug product prescribed
under circumstances where the prescriber has not given clear and conscious
direction for substitution of the particular drug for the one which may later
be ordered.

(31) “Unprofessional conduct” means conduct unbecoming a licens-
ee or detrimental to the best interests of the public, including conduct con-
trary to recognized standards of ethics of pharmacy or conduct that endan-
gers the health, safety or welfare of a patient or client. Unprofessional con-
duct includes but is not limited to:

(a) Fraud or misrepresentation in dealings relating to pharmacy prac-
tice with:

(A) Customers, patients or the public;

(B) Practitioners authorized to prescribe drugs, medications or
devices;

(C) Insurance companies;

(D) Wholesalers, manufactures or distributors of drugs, medications
or devices;

(E) Health care facilities;

(F) Government agencies; or

(G) Drug outlets.

(b) Illegal use of drugs, medications or devices without a practition-
er’s prescription, or otherwise contrary to federal or state law or regulation;

(c) Any use of intoxicants, drugs or controlled substances that endan-
gers or could endanger the licensee or others;

(d) Theft of drugs, medications or devices, or theft of any other prop-
erty or services under circumstances which bear a demonstrable relation-
ship to the practice of pharmacy;

(e) Dispensing a drug, medication or device where the pharmacist
knows or should know due to the apparent circumstances that the purport-
ed prescription is bogus or that the prescription is issued for other than a
legitimate medical purpose, including circumstances such as:

(A) Type of drug prescribed;

(B) Amount prescribed; or

(C) When prescribed out of context of dose.

(f) Any act or practice relating to the practice of pharmacy that is pro-
hibited by state or federal law or regulation;

(g) The disclosure of confidential information in violation of Board
rule;

(h) Engaging in collaborative drug therapy management in violation
of ORS Chapter 689 and the rules of the Board;

(i) Authorizing or permitting any person to practice pharmacy in vio-
lation of the Oregon Pharmacy Act or the rules of the Board;

(j) Any conduct or practice by a licensee or registrant which the Board
determines is contrary to accepted standards of practice; or

(k) Failure to cooperate with the Board pursuant to OAR 855-001-
0035.

(32) “Verification” means the confirmation by the pharmacist of the
correctness, exactness, accuracy and completeness of the acts, tasks, or
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functions performed by an intern or a pharmacy technician or a certified

pharmacy technician.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.005, 689.151, 689.155, 689.305, 689.405 & 689.455, 689.645
& 2015 OL Ch. 362
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; IPB 2-1980, f. & ef. 4-3-80; 1PB 3-1984, f. &
ef. 4-16-84; PB 2-1988, f. & cert. ef. 5-3-88; PB 2-1989, f. & cert. ef. 1-30-89; PB 4-1992,
f. & cert. ef. 8-25-92; PB 1-1994, f. & cert. ef. 2-2-94; BP 4-1998, f. & cert. ef. 8-14-98; BP
12006, f. & cert. ef. 6-9-06; BP 12-2006, f. & cert. ef. 12-19-06; BP 2-2008, f. & cert. ef. 2-
20-08; BP 6-2010, f. & cert. ef. 6-29-10; BP 3-2012, f. & cert. ef. 6-19-12; BP 8-2015, f. &
cert. ef. 12-23-15

855-019-0110
Definitions

In this Division of Rules:

(1) “Clinical Pharmacy Agreement” means an agreement between a
pharmacist or pharmacy and a health care organization or a physician that
permits the pharmacist to engage in the practice of clinical pharmacy for
the benefit of the patients of the health care organization or physician.

(2) “Collaborative Drug Therapy Management (CDTM)” has the
same meaning as defined in OAR 855-006-0005.

(3) “Counseling” means an oral or other appropriate communication
process between a pharmacist and a patient or a patient’s agent in which the
pharmacist obtains information from the patient or patient’s agent, and,
where appropriate, the patient’s pharmacy records, assesses that informa-
tion and provides the patient or patient’s agent with professional advice
regarding the safe and effective use of the drug or device for the purpose of
assuring therapeutic appropriateness.

(4) “Drug Regimen Review (DRR)” means the process conducted by
a pharmacist who is consulting for a long-term-care facility or other insti-
tution, either prior to dispensing or at a later time, with the goal of ensur-
ing that optimal patient outcomes are achieved from the drug therapy.

(5) “Drug Utilization Review (DUR)” has the same meaning as
defined in OAR 855-006-0005.

(6) “Medication Therapy Management (MTM)” means a distinct
service or group of services that is intended to optimize therapeutic out-
comes for individual patients. Medication Therapy Management services
are independent of, but can occur in conjunction with, the provision of a
medication product.

(7) “Practice of Clinical Pharmacy”” means:

(a) The health science discipline in which, in conjunction with the
patient’s other practitioners, a pharmacist provides patient care to optimize
medication therapy and to promote disease prevention and the patient’s
health and wellness;

(b) The provision of patient care services, including but not limited to
post-diagnostic disease state management services; and

(c) The practice of pharmacy by a pharmacist pursuant to a clinical
pharmacy agreement.

(8) “Practice of Pharmacy” is as defined in ORS 689.005.
Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.005, 689.151, 689.155

Hist.: BP 2-2008, f. & cert. ef. 2-20-08; BP 8-2015, f. & cert. ef. 12-23-15

855-019-0200
General Responsibilities of a Pharmacist

ORS 689.025 states that “the practice of pharmacy in the State of
Oregon is declared a health care professional practice affecting the public
health, safety and welfare”. Pharmacy practice is a dynamic patient-orient-
ed health service that applies a scientific body of knowledge to improve and
promote patient health by means of appropriate drug use, drug-related ther-
apy, and communication for clinical and consultative purposes. A pharma-
cist licensed to practice pharmacy by the Board has the duty to use that
degree of care, skill, diligence and professional judgment that is exercised
by an ordinarily careful pharmacist in the same or similar circumstances.

(1) A pharmacist while on duty must ensure that the pharmacy com-
plies with all state and federal laws and rules governing the practice of
pharmacy.

(2) Only a pharmacist may practice pharmacy as defined in ORS
689.005, to include the provision of patient care services. Activities that
require the professional judgment of a pharmacist include but are not lim-
ited to:

(a) Drug Utilization Review;

(b) Counseling;

(c) Drug Regimen Review;

(d) Medication Therapy Management;

(e) Collaborative Drug Therapy Management or other post-diagnostic
disease state management, pursuant to a valid agreement;

(f) Practice pursuant to State Drug Therapy Management Protocols;
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(g) Ordering, interpreting and monitoring of a laboratory test;

(h) Oral receipt or transfer of a prescription; and

(1) Final verification of the work performed by those under their
supervision.

(3) A pharmacist may not delegate any task listed in OAR 855-019-
0200(2), except that a pharmacist may permit an intern to perform the
duties of a pharmacist under their direction and supervision, after the intern
has successfully completed his or her first academic year, and only after
successful completion of coursework corresponding to those duties.

(4) An intern cannot perform final verification.

(5) A pharmacist who is supervising an intern is responsible for the
actions of that intern; however, this does not absolve the intern from
responsibility for their own actions.

(6) A pharmacist on duty is responsible for supervising all pharmacy
personnel, and ensuring that pharmacy personnel only work within the
scope of duties allowed by the Board.

(7) A pharmacist may not permit non-pharmacist personnel to per-
form any duty they are not licensed and trained to perform.

(8) A pharmacist while on duty is responsible for the security of the
pharmacy area including:

(a) Providing adequate safeguards against theft or diversion of pre-
scription drugs, and records for such drugs;

(b) Ensuring that all records and inventories are maintained in accor-
dance with state and federal laws and rules;

(c) Ensuring that only a pharmacist has access to the pharmacy when

the pharmacy is closed.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.025, 689.151, 689.155
Hist.: PB 15-1989, f. & cert. ef. 12-26-89; PB 2-1997(Temp), f. 10-2-97, cert. ef. 10-4-97;
BP 2-1998, f. & cert. ef. 3-23-98; Renumbered from 855-041-0210, BP 2-2008, f. & cert. ef.
2-20-08; BP 6-2010, f. & cert. ef. 6-29-10; BP 8-2015, f. & cert. ef. 12-23-15

855-019-0264
State Drug Therapy Management Protocols

(1) A pharmacist may participate in statewide drug therapy manage-
ment protocols developed by the Oregon Health Authority to provide
approved patient care services including but not limited to:

(a) Smoking cessation therapy;

(b) Travel health services; and

(c) Immunizations.

(2) The pharmacy must maintain written or electronic policies and
procedures for each state drug therapy management protocol in which it
participates.

(3) A pharmacist who participates in a state drug therapy management
protocol must:

(a) Retain the required training documentation set forth by the proto-
col and make available to the Board upon request; and

(b) Document the prescription, administration, and patient interaction
in the patient’s record, and provide notification to the patient’s primary care

provider when available.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155, 2015 OL Ch. 362
Hist.: BP 8-2015, f. & cert. ef. 12-23-15

855-019-0270
Qualifications

(1) In this rule and in OAR 855-019-0280, an intern who is appropri-
ately trained and qualified in accordance with Section (3) of this rule may
perform the same duties as a pharmacist, provided that the intern is super-
vised by an appropriately trained and qualified pharmacist.

(2) A pharmacist may administer vaccines to persons who are at least
7 years of age as provided by these rules. For the purposes of this rule, a
person is at least 7 years of age on the day of the person’s seventh birthday.

(3) A pharmacist may administer vaccines under section (1) or section
(2) of this rule only if:

(a) The pharmacist has completed a course of training approved by
the Board and maintained competency;

(b) The pharmacist training includes, injection site, and
Cardiopulmonary Resuscitation (CPR) specific to the age and population
the pharmacist treats;

(c) The pharmacist holds active CPR certification issued by the
American Heart Association or the American Red Cross or any other equiv-
alent program intended for a healthcare provider that contains a hands-on
training component and is valid for not more than three years, and docu-
mentation of the certification is placed on file in the pharmacy;
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(d) The vaccines are administered in accordance with an administra-
tion protocol written and approved by the Oregon Health Authority (OHA);
and

(e) The pharmacist has a current copy of the CDC reference,
“Epidemiology and Prevention of Vaccine-Preventable Diseases.”

(4) A pharmacist otherwise in compliance with section three of this
rule may, during a declared emergency, administer a vaccine to a person
who is at least three (3) years of age when;

(a) The Governor declares a state of public health emergency and
authorizes the reduced age limitation; or

(b) The Public Health Director, during a declared disease outbreak,
authorizes a reduction in the age limit.

(5) A pharmacist may not delegate the administration of vaccines to

another person.
Stat. Auth.: ORS 689.205 433.441, 433.443 & 2015 OL Ch 295
Stats. Implemented: ORS 689.151, 689.155, 689.645 & 2015 OL Ch 295
Hist.: BP 7-2000, f. & cert. ef. 6-29-00; BP 3-2006, f. & cert. ef. 6-9-06; BP 1-2007, f. & cert.
ef. 6-29-07; Renumbered from 855-041-0500, BP 2-2008, f. & cert. ef. 2-20-08; BP 11-2010,
f. 10-22-10, cert. ef. 1-1-11; BP 2-2014, f. & cert. ef. 1-24-14; BP 8-2015, f. & cert. ef. 12-
23-15

855-019-0280
Protocols, Policies and Procedures

(1) Prior to administering a vaccine to a person who is at least 7 years
of age a pharmacist must follow protocols written and approved by the
Oregon Health Authority (OHA) for administration of vaccines and the
treatment of severe adverse events following administration of a vaccine.

(2) A pharmacist during a declared emergency may administer a vac-
cine to a person who is at least three (3) years of age when;

(a) The Governor declares a state of public health emergency and
authorizes the reduced age limitation; or

(b) The Public Health Director, during a declared disease outbreak,
authorizes a reduction in the age limit.

(3) The pharmacy must maintain written policies and procedures for
handling and disposal of used or contaminated equipment and supplies.

(4) The pharmacist must give the appropriate Vaccine Information
Statement (VIS) to the patient or legal representative with each dose of vac-
cine covered by these forms. The pharmacist must ensure that the patient or
legal representative is available and has read, or has had read to them, the
information provided and has had their questions answered prior to admin-
istering the vaccine.

(5) The pharmacist must report adverse events as required by the
Vaccine Adverse Events Reporting System (VAERS) and to the primary
care provider as identified by the patient.

(6) The pharmacist may prescribe, administer or dispense immuniza-
tions, including oral vaccines, as established by written protocols approved

by OHA.
Stat. Auth.: ORS 689.205, 433.441,433.443 & 2015 OL Ch 295
Stats. Implemented: ORS 689.151, 689.155, 689.645 & 2015 OL Ch 295
Hist.: BP 7-2000, f. & cert. ef. 6-29-00; BP 3-2006, f. & cert. ef. 6-9-06: Renumbered from
855-041-0510, BP 2-2008, f. & cert. ef. 2-20-08; BP 11-2010, f. 10-22-10, cert. ef. 1-1-11;
BP 9-2011, f. 12-30-11, cert. ef. 1-1-12; BP 2-2014, f. & cert. ef. 1-24-14; BP 8-2015, f. &
cert. ef. 12-23-15

855-025-0015
Renewal of Licensure as a Certified Pharmacy Technician

(1) A person who has taken and passed a national pharmacy techni-
cian certification examination listed in OAR 855-025-0012(1)(a)—(b) may
use the following title, are referred to in these rules as, and are licensed as
a “Certified Oregon Pharmacy Technician.”

(2) An applicant for renewal of a Certified Oregon Pharmacy
Technician license must:

(a) Pay the license fee prescribed in OAR 855-110.

(b) Satisfactorily complete a minimum of 10 continuing pharmacy
educating hours during the period from September 1 through August 31, of
each license renewal cycle. These hours must include:

(A) One hour of continuing pharmacy education in pharmacy law;

(B) One hour of continuing pharmacy education in patient safety or
error prevention; and

(C) Eight other hours of continuing pharmacy education hours or doc-
umented onsite training, approved by the Board.

(c) OAR 855-025-0015(2)(b) does not apply to Certified Oregon
Pharmacy Technicians applying for the first renewal of their license if they
have not been licensed by the Board for at least one year prior to October
1 of the renewal period.

(d) Be subject to an annual criminal background check.

(3) The Board may randomly select and audit applications for renew-
al to verify completion of the continuing education or documented onsite
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training reported on the application for renewal. Certified Oregon
Pharmacy Technicians whose applications for renewal are selected for audit
must provide documentation of completion of the continuing pharmacy
education reported.

(4) Effective January 1, 2015, national certification is not required to
renew a license as a Certified Oregon Pharmacy Technician.

(5) A Certified Oregon Pharmacy Technician who fails to renew his
or her license by the expiration date and whose license has been lapsed less
than 180 days may renew his or her license as follows:

(a) Pay the license fee as prescribed in OAR 855-110.

(b) Pay a delinquent fee.

(6) A Certified Oregon Pharmacy Technician who fails to renew their
license by the deadline and whose license has been lapsed 180 days may

reinstate his or her license under OAR 855-025-0060(1).
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 1-2006, f. & cert. ef. 6-9-06; BP 10-2014, f. 12-30-14, cert. ef. 1-1-15; BP 6-
2015(Temp), f. & cert. ef. 8-21-15 thru 2-16-16; BP 8-2015, f. & cert. ef. 12-23-15

855-043-0130
Drug Delivery and Control

(1) The health officer is responsible for the establishment of policies
and procedures that include:

(a) Procedures for drug dispensing, storage, security, and accounta-
bility;

(b) Maintenance of all drug records required by federal and state law;

(c) Procedures for procurement of drugs.

(2) Dispensing:

(a) A drug may only be dispensed by a practitioner who has been
given dispensing privileges by their licensing board or by a Registered
Nurse;

(b) A drug must be dispensed in a container complying with the fed-
eral Poison Prevention Packaging Act unless the patient requests a non-
complying container;

(c) A Registered Nurses may only dispense a drug listed in, or for a
condition listed in, the formulary;

(d) Each drug that is dispensed must be labeled with the following
information:

(A) Name of patient;

(B) Name of prescriber;

(C) Name, address, and phone number of the clinic;

(D) Date of dispensing;

(E) Name and strength of the drug. If the drug does not have a brand
name, then the generic name of the drug and the drug manufacturer must be
stated;

(F) Directions for use;

(G) Initials of the person dispensing;

(H) Cautionary statements, if any, as required by law;

(I) Manufacturer’s expiration date, or an earlier date if preferable,
after which the patient should not use the drug.

(e) A drug information fact sheet must accompany each drug dis-
pensed from a county health clinic.

(3) Repackaged Drugs. A drug repackaged for dispensing must be in
a container meeting USP standards and labeled to identify at a minimum:

(a) Brand name, or generic name and manufacturer;

(b) Strength;

(c) Lot number;

(d) Manufacturer’s expiration date or an earlier date if preferable. An
internal control number which references manufacturer and lot number may
be used.

(4) Drug Security, Storage, and Disposal:

(a) In the absence of a dispensing practitioner or a Registered Nurse,
drugs must be kept in a locked drug cabinet or drug room which is suffi-
ciently secure to deny access to unauthorized persons. Only dispensing
practitioners and Registered Nurses may have a key to the drug cabinet or
drug room. In their absence, the drug cabinet or drug room must remain
locked.

(b) All drugs must be stored in areas which will assure proper sanita-
tion, temperature, light, ventilation and moisture control as recommended
by the manufacturer.

(c) Drugs which are outdated, damaged, deteriorated, misbranded, or
adulterated must be quarantined and physically separated from other drugs
until they are destroyed or returned to their supplier.

(5) Drug Records;
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(a) A dispensing record must be maintained separately from the
patient chart and kept for a minimum of three years. The record must show,
at a minimum, the following:

(A) Name of patient;

(B) Brand name of drug, or generic name and name of manufacturer
or distributor;

(C) Date;

(D) Initials of person dispensing the prescription.

(b) All records of receipt and disposal of drugs must be kept for a min-
imum of three years;

(c) All records required by these rules or by federal and state law must
be readily retrievable and available for inspection by the Board.

(6) Not withstanding any other requirements in this rule, when a drug
is dispensed in the practice of an Expedited Partner Therapy treatment pro-
tocol, the name of the patient may be omitted from the label, the patient’s
name may be omitted from the records and a drug may be dispensed to the
patient to be given to the patient’s partner even if the partner has not been
examined by a licensed health care provider acting within their scope of
practice.

(7) Upon written request, the Board may waive any of the require-
ments of this rule if a waiver will further public health and safety. A
waiver granted under this section shall only be effective when it is issued
in writing.

Stat. Auth.: ORS 689.205 & 689.605

Stats. Implemented: ORS 689.155, 689.505 & 676.350

Hist.: PB 2-1992, f. & cert. ef. 3-26-92; PB 4-1992, f. & cert. ef. 8-25-92; PB 1-1994, f. &

cert. ef. 2-2-94; BP 1-2010, f. & cert. ef. 2-8-10; BP 4-2010(Temp), f. 5-3-10, cert. ef. 5-4-

10 thru 10-30-10; Administrative correction 11-23-10; BP 2-2015(Temp), f. & cert. ef. 7-1-

15 thru 12-27-15; BP 8-2015, f. & cert. ef. 12-23-15

855-062-0040
Record Keeping

(1) A Drug Distribution Agent must establish and maintain records
regarding the distribution or other disposition of a drug.

(a) If a Drug Distribution Agent distributes product to a wholesaler or
pharmacy, the record must contain, but is not limited to the following:

(A) The source of the drug, including the name and physical address
of the seller or transferor and any broker or other person involved in the
transaction, the address of the location from which the drug was shipped
and the address of the location to which the drug was shipped;

(B) The name, dose and quantity of the drug distributed;

(C) The date of distribution or other disposition of the drug.

(b) If a Drug Distribution Agent distributes product to another Drug
Distribution Agent, the pedigree must be maintained and provided to the
recipient of the distribution.

(2) Records required by this rule must be made available for inspec-
tion and copying by any authorized official of the Drug Enforcement
Agency, the Food and Drug Administration, the Department of Agriculture,
authorized law enforcement agencies, and this Board.

(3) Records required under these rules must be maintained for three
years.

(4) Records required under these rules that are less than 13 months old
must be kept at the address of record or be immediately retrievable by com-
puter or other electronic means, and must be immediately available for
inspection. All other records required by these rules must be made available

for inspection within three business days of a request.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 2-2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef.
12-24-09; BP 5-2015(Temp), f. & cert. ef. 7-1-15 thru 12-27-15; BP 8-2015, f. & cert. ef. 12-
23-15

Rule Caption: Extends the effective date for Division 041
Prescription Refill rules in OAR 855-041-1120(5)-(8).

Adm. Order No.: BP 9-2015

Filed with Sec. of State: 12-23-2015

Certified to be Effective: 7-1-16

Notice Publication Date: 11-1-2015

Rules Amended: 855-041-1120

Subject: Changes the effective date for division 41 Auto Refill rules
in OAR 855-041-1120(5)—(8) to July 1, 2016 to allow more time for
implementation. The Board expects full compliance with this part of
the rule by July 1, 2016.

Rules Coordinator: Karen MacLean—(971) 673-0001
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855-041-1120
Prescription Refills

(1) Where refill authority is given other than by the original prescrip-
tion, documentation that such refill authorization was given, the date of
authorization, and name of the authorizing prescriber or the prescriber’s
agent must be recorded. This documentation must be readily retrievable.
Prescriptions for controlled substances in Schedules III and IV are limited
to five refills or six months from date of issue, whichever comes first.

(2) If the practitioner is not available and in the professional judgment
of the pharmacist an emergency need for the refill of a prescription drug has
been demonstrated, the pharmacist may dispense a sufficient quantity of the
drug consistent with the dosage regimen, provided it is not a controlled sub-
stance, to last until a practitioner can be contacted for authorization, but not
to exceed a 72-hour supply. The practitioner shall be promptly notified of
the emergency refill.

(3) Each refilling of a prescription must be accurately documented,
readily retrievable, and uniformly maintained for three years. This record
must include.;

(a) The identity of the responsible pharmacist;

(b) Name of the patient;

(c) Name of the medication;

(d) Date of refill; and

(e) Quantity dispensed.

(4) Refill quantities may be combined into a single filling if the pre-
scription is not for a controlled substance or psychotherapeutic drug and the
prescriber is notified of the change.

(5) A retail pharmacy may only dispense a prescription refill upon
request of the patient or patient’s agent. A request specific to each medica-
tion is required.

(6) Auto-Refill Programs. A retail pharmacy may only use a program
that automatically refills non-controlled prescriptions that have existing
refills available and are consistent with the patient’s current medication
therapy when the following conditions are met:

(a) Authorization for each prescription refill by a patient or patient’s
agent is received before the pharmacy begins the filling process;

(b) The prescription is not a controlled substance; and

(c) The pharmacy must discontinue auto-refill program enrollment at
the request of the patient or patient’s agent.

(7) An automated reminder cannot be used to generate a prescription
refill unless the patient or patient’s agent provides authorization for each
individual prescription refill. The content of each reminder must include:

(a) Drug name and strength; and

(b) Date of last fill.

(8) Pick-up notification to a patient or patient’s agent may only be
generated upon full completion of the prescription refill.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.505 & 689.515

Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980. f. & ef. 4-3-80; 1PB 3-1984, f. &

ef. 4-16-84; 1PB 1-1986, f. & ef. 6-5-86; PB 8-1987, f. & ef. 9-30-87; PB 10-1989, f. & cert.

ef. 7-20-89; PB 11991, f. & cert. ef. 1-24-91; PB 4-1991, f. & cert. ef. 9-19-91; PB 1-1992,

f. & cert. ef. 1-31-92 (and corrected 2-7-92); PB 4-1992, f. & cert. ef. 8-25-92; PB 1-1995,

f. & cert. ef. 4-27-95; PB 1-1996, f. & cert. ef. 4-5-96; PB 3-1997(Temp), f. & cert. ef. 11-

12-97; BP 1-1998(Temp), f. & cert. ef. 1-27-98 thru 5-4-98; BP 2-1998, f. & cert. ef. 3-23-

98; BP 2-1999(Temp), . & cert. ef. 8-9-99 thru 1-17-00; BP 2-2000, f. & cert. ef. 2-16-00;

BP 3-2000, f. & cert. ef. 2-16-00; BP 6-2000, f. & cert. ef. 6-29-00; BP 1-2002, f. & cert. ef.

1-8-02; BP 1-2003, f. & cert. ef. 1-14-03; BP 12-2010, f. & cert. ef. 12-23-10; Renumbered

from 855-041-0065, BP 7-2012, f. & cert. ef. 12-17-12; BP 12-2014, f. 12-30-14, cert. ef. 1-
1-16; BP 9-2015, f. 12-23-15, cert. ef. 7-1-16

Bureau of Labor and Industries
Chapter 839

Rule Caption: Amend existing unlawful employment practice
rules relating to employee and job applicant social media accounts.
Adm. Order No.: BLI 18-2015

Filed with Sec. of State: 12-22-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 11-1-2015

Rules Amended: 839-005-0400

Subject: Amends 839-005-0400, unlawful employment practice
rules. Adds requiring an employee or applicant to establish or main-
tain a personal social media account as a condition of employment
to existing unlawful employment practice protections.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784
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839-005-0400
Unlawful Employment Practice

(1) It is an unlawful employment practice for an employer to:

(a) Require or request an employee or an applicant for employment to
establish or maintain a personal social media account, or to disclose or to
provide access through the employee’s or applicant’s user name and pass-
word, password or other means of authentication that provides access to a
personal social media account;

(b) Require an employee or an applicant for employment to authorize
the employer to advertise on the personal social media account of the
employee or applicant;

(c) Compel an employee or applicant for employment to add the
employer or an employment agency to the employee’s or applicant’s list of
contacts associated with a social media website;

(d) Except as provided in subsection (4)(b) of this section, compel an
employee or applicant for employment to access a personal social media
account in the presence of the employer and in a manner that enables the
employer to view the contents of the personal social media account that are
visible only when the personal social media account is accessed by the
account holder’s user name and password, password or other means of
authentication;

(e) Take, or threaten to take, any action to discharge, discipline or oth-
erwise penalize an employee for the employee’s refusal to disclose, or to
provide access through, the employee’s user name and password, password
or other means of authentication that is associated with a personal social
media account, to add the employer to the employee’s list of contacts asso-
ciated with a social media website or to access a personal social media
account as described in subsection (7); or

(f) Fail or refuse to hire an applicant for employment because the
applicant refused to disclose, or to provide access through, the applicant’s
user name and password, password or other means of authentication that is
associated with a personal social media account, to add the employer to the
applicant’s list of contacts associated with a social media website or to
access a personal social media account as described in subsection (7).

(2) An employer may require an employee to disclose any username
and password, password or other means for accessing an account provided
by, or on behalf of, the employer or to be used on behalf of the employer.

(3) An employer may not be held liable for the failure to request or
require an employee or applicant to disclose the information specified in
subsection (1)(a) of this section.

(4) Nothing in this section prevents an employer from:

(a) Conducting an investigation, without requiring an employee to
provide a user name and password, password or other means of authentica-
tion that provides access to a personal social media account of the employ-
ee, for the purpose of ensuring compliance with applicable laws, regulato-
ry requirements or prohibitions against work-related employee misconduct
based on receipt by the employer of specific information about activity of
the employee on a personal online account or service.

(b) Conducting an investigation permitted under this subsection that
requires an employee, without providing a user name and password, pass-
word or other means of authentication that provides access to a personal
social media account of the employee, to share content that has been report-
ed to the employer that is necessary for the employer to make a factual
determination about the matter.

(c) Complying with state and federal laws, rules and regulations and
the rules of self-regulatory organizations.

(5) Nothing in this section prohibits an employer from accessing
information available to the public about the employee or applicant that is
accessible through an online account.

(6) If an employer inadvertently receives the user name and password,
password or other means of authentication that provides access to a per-
sonal social media account of an employee through the use of an electron-
ic device or program that monitors usage of the employer’s network or
employer-provided devices, the employer is not liable for having the infor-
mation but may not use the information to access the personal social media
account of the employee.

(7) As used in this section, “social media” means an electronic medi-
um that allows users to create, share and view user-generated content,
including, but not limited to, uploading or downloading videos, still photo-
graphs, blogs, video blogs, podcasts, instant messages, electronic mail or

Internet website profiles or locations.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.330
Hist.: BLI 14-2013, f. & cert. ef. 12-30-13; BLI 11-2015, f. & cert. ef. 8-4-15; BLI 18-2015,
f. 12-22-15, cert. ef. 1-1-16
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Rule Caption: Amends existing rules and adopts new rules relating
to domestic workers.

Adm. Order No.: BLI 19-2015

Filed with Sec. of State: 12-22-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 11-1-2015

Rules Adopted: 839-020-0052

Rules Amended: 839-005-0003, 839-020-0030, 839-020-0042, 839-
020-0125, 839-020-1010

Subject: Implements Oregon Law Ch. 457, 2015. Adds new pro-
tections for domestic workers. Removes domestic workers as exempt
employees under discrimination statutes. Addresses pay and leave
times.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-005-0003
Definitions: Enforcement of Laws Prohibiting Unlawful Practices

As used in enforcing ORS Chapter 659A, including housing discrim-
ination under 659A.145 or 659A.421 or the federal Fair Housing Act (42
U.S.C. §3601-3617):

(1) “Aggrieved Person” means either:

(a) A person who is, or was at any time, eligible to file a complaint
under ORS 659A.820 or who is otherwise similarly situated; or

(b) A person who files a complaint under ORS 659A.825.

(2) “Bureau” means the Bureau of Labor and Industries.

(3) “Division” means the Civil Rights Division of the Bureau of
Labor and Industries.

(4) “Employee” does not include:

(a) Any individual employed by that individual’s spouse or child; or

(b) Any individual employed by that individual’s parents, unless the
individual is in the domestic service of their parent and is 26 years or older.

(5) “Employer” means any person in this state who, directly or
through an agent, engages or utilizes the personal service of one or more
employees, reserving the right to control the means by which such service
is or will be performed. Employer also includes any public body that,
directly or through an agent, engages or utilizes the personal service of one
or more employees, reserving the right to control the means by which such
service is or will be performed, including all officers, agencies, depart-
ments, divisions, bureaus, boards and commissions of the legislative, judi-
cial and administrative branches of the state, all county and city governing
bodies, school districts, special districts, municipal corporations and all
other political subdivisions of the state. Employer also includes any person
who is in an employment relationship with an intern as defined in subsec-
tion (10) of this rule.

(6) “Employment agency” includes any person undertaking to pro-
cure employees or opportunities to work.

(7) “Federal housing law” means the federal Fair Housing Act (42
U.S.C. §3601-3617).

(8) “Gender expression” means the manner in which an individual’s
gender identity is expressed, including, but not limited to, through dress,
appearance, manner, or speech, whether or not that expression is different
from that traditionally associated with the individual’s assigned sex at birth.

(9) “Gender identity” means an individual’s gender-related identity,
whether or not that identity is different from that traditionally associated
with the individual’s assigned sex at birth, including, but not limited to, a
gender identity that is transgender or androgynous.

(10) “Intern” means a person who performs work for an employer for
the purpose of training if:

(a) The employer is not committed to hire the person performing the
work at the conclusion of the training period;

(b) The employer and the person performing the work agree in writ-
ing that the person performing the work is not entitled to wages for the
work performed; and

(c) The work performed:

(A) Supplements training given in an education environment that may
enhance employability of the intern;

(B) Provides experience for the benefit of the person performing the
work;

(C) Does not displace regular employees;

(D) Is performed under the close supervision of existing staff; and

(E) Provides no immediate advantage to the employer providing the
training and may occasionally impede the operations of the employer.

(d) An intern is considered to be in an employment relationship with
an employer for the purposes of employee protections provided under ORS
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659A.030, 659A.082, 659A.109, 659A.112, 659A.136, 659A.142,
659A.199, 659A.230, 659A.233, 659A.236, 659A.290, 659A.300,
659A.303, 659A.306, and 659A.315.

(e) “Intern” includes any person meeting the description set forth in
this rule regardless of the title of the person’s position or whether they are
currently enrolled in an education or training program.

(11) “Labor organization” includes any organization that is constitut-
ed for the purpose, in whole or in part, of collective bargaining or in deal-
ing with employers concerning grievances, terms or conditions of employ-
ment or of other mutual aid or protection in connection with employees.

(12) “Person” includes one or more individuals, partnerships, associ-
ations, labor organizations, limited liability companies, joint-stock compa-
nies, corporations, legal representatives, trustees, and trustees in bankrupt-
cy or receivers. “Person” also includes a public body as defined in ORS
30.260. For the purposes of 659A.145 or 659A.421 or the federal Fair
Housing Act (42 U.S.C. §3601-3617), “person” also includes fiduciaries,
mutual companies, trusts and unincorporated organizations.

(13) “Protected class” means a group of people protected by law from
discrimination on the basis of a shared characteristic, such as race, sex, sex-
ual orientation, disability, or other, or a perception of that characteristic.

(14) “Respondent” includes any person against whom a complaint or
charge of unlawful practices is filed with the division or whose name has
been added to such complaint or charge pursuant to ORS 659A.835(1).

(15) “Sex” means the anatomical, physiological and genetic charac-
teristics associated with being male or female.

(16) “Sexual orientation” means an individual’s actual or perceived
heterosexuality, homosexuality, bisexuality, or gender identity, regardless
of whether the individual’s gender identity, appearance, expression or
behavior differs from that traditionally associated with the individual’s

assigned sex at birth.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.001 & 659A.350
Hist.: BLI 19-2000, f. & cert. ef. 9-15-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 36-2007,
f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08;
Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08, cert. ef. 11-12-08 thru
5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 8-2010, f. & cert. ef. 2-24-10; BLI
14-2013, f. & cert. ef. 12-30-13; BLI 11-2015, f. & cert. ef. 8-4-15; BLI 19-2015, f. 12-22-
15, cert. ef. 1-1-16

839-020-0030
Overtime — Generally

(1) Except as provided in OAR 839-020-0125 to 839-020-0135, all
work performed in excess of forty (40) hours per week must be paid for at
the rate of not less than one and one-half times the regular rate of pay when
computed without benefits of commissions, overrides, spiffs, bonuses, tips
or similar benefits pursuant to ORS 653.261(1). Similar benefits include,
but are not limited to, discretionary bonuses, gifts, profit sharing, thrift and
savings program, trusts, reimbursements for expenses, holiday, or vacation
pay.

(2) Definitions:

(a) “Work week” means any seven (7) consecutive twenty four (24)
hour period as determined by the employer. The beginning of the work
week may be changed if the change is intended to be permanent and is not
designed to evade the overtime requirements of this rule. For purposes of
overtime computation, each work week stands alone;

(b) “Regular rate”, for purposes of overtime computation, means a
regular hourly rate, but in no case will the regular hourly rate be less than
the applicable statutory minimum wage rate. In the absence of an express
agreement between the employer and the employee which specifies the reg-
ular hourly rate, the regular hourly rate is determined by dividing the total
remuneration for employment in any work week (excluding commissions,
spiffs, bonuses, tips or similar benefits), by the total number of hours actu-
ally worked in that work week for which such remuneration was paid. The
division will be guided in the application and calculation of regular rate by
Title 29, Code of Federal Regulations, Part 778, Subpart C, D and E except
when expressly prohibited by ORS Chapter 653 or these rules.

(c) “Base rate,” for purposes of computing overtime for domestic
workers, means a regular hourly rate, but in no case will the base rate be
less than the greater of any applicable statutory minimum wage rate. In the
absence of an express agreement between the employer and the employee
which specifies the regular hourly rate, the regular hourly rate is determined
by dividing the total remuneration for employment in any work week
(excluding commissions, spiffs, bonuses, tips or similar benefits), by the
total number of hours actually worked in that work week for which such
remuneration was paid. The division will be guided in the application and
calculation of base rate by Title 29, Code of Federal Regulations, Part 778,
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Subpart C, D and E pertaining to regular rate except when expressly pro-
hibited by ORS Chapter 653 or these rules.

(3) Methods for determining amount of overtime payment under dif-
ferent compensation agreements:

(a) Compensation based exclusively on hourly rate of pay:

(A) Where the employee is employed solely on the basis of a single
hourly rate, the hourly rate is the “regular rate.” For hours worked in excess
of forty (40) hours in a work week the employee must be paid, in addition
to the straight time hourly earnings, a sum determined by multiplying one-
half the hourly rate by the number of hours worked in excess of forty (40);

(B) For example, a $10 per hour rate will bring, for an employee who
works 46 hours, a total weekly wage of $490 (46 hours at $10 plus six hours
at $5.00). In other words the employee must be paid an amount equal to $10
per hour for 40 hours and $15.00 per hour for the six hours of overtime, or
a total of $490.

(b) Compensation based upon piece-rate agreement:

(A) Where an employee is employed on a piece-rate basis, the regu-
lar hourly rate of pay is determined by adding together the total earnings,
(excluding commissions, spiffs, bonuses, tips or similar benefits) for the
work week and dividing this sum by the number of hours worked in the
week for which such compensation is to be paid;

(B) For example, an employee who has earned $500 during a 50 hour
work week must be paid an additional sum of $50 for the ten overtime
hours, or a total of $550 (50 hours at $10 per hour and the ten overtime
hours at $5.00 per hour).

(c) Compensation based upon weekly salary agreement for regular
work week of less than 40 hours:

(A) Where the employee is employed on a weekly salary for a regu-
lar work week of fewer than 40 hours, the regular hourly rate of pay is
determined by dividing the salary by the number of hours agreed to be
worked in the work week which such salary is intended to compensate;

(B) For example, if an employee is hired at a salary of $525 and it is
understood that this salary is compensation for a regular work week of 35
hours, the employee’s regular rate of pay is $15 per hour ($525 divided by
35 hours). Thus, where the employee works in excess of 35 hours in a given
work week such employee must be paid $15 per hour for each of the first
40 hours and $22.50 per hour (one and one-half times $15) for each hour
worked in excess of 40 hours in such work week.

(d) Compensation based upon a weekly salary agreement for a regu-
lar work week of 40 hours:

(A) Where the employee is employed on a weekly salary for a regu-
lar work week of 40 hours, the regular hourly rate of pay is computed by
dividing the salary by 40 hours;

(B) For example, where an employee is hired at a salary of $600 and
it is understood that this weekly salary is compensation for a regular work
week of 40 hours, the employee’s regular rate of pay is $15 per hour and
such employee must be compensated at the rate of $22.50 per hour for each
hour worked in excess of 40 hours in such work week.

(e) Compensation based upon weekly salary agreement for regular
workweeks of more than 40 hours:

(A) If the employee is employed on a weekly salary which is the
agreed compensation for a set number of hours in excess of 40, the regular
hourly rate of pay is determined by dividing the weekly salary by the set
number of hours which such salary is intended to compensate;

(B) For example, where an employee is hired at a weekly salary of
$675 and it is understood that this weekly salary is compensation for a reg-
ular work week set at 45 hours, the employee’s regular rate of pay is $15
per hour and such employee must be paid an additional sum of $37.50 for
such work week or a total of $712.50 (45 hours at $15 per hour and the five
overtime hours at $7.50 per hour). The employee must be paid an addition-
al $22.50 per hour for each hour worked in excess of 45 hours in such work
week.

(f) Compensation based upon an agreed fixed salary for fluctuating
hours (fluctuating workweek method for payment of overtime):

(A) An employee employed on a fixed salary may have hours of work
which vary from work week to work week and the salary may be paid to
the employee pursuant to an understanding with the employer that such
employee will receive such fixed amount of compensation for whatever
hours the employee is called upon to work in a work week, whether few or
many. Where there is a clear mutual understanding of the parties that the
fixed salary is compensation for the hours worked each work week, what-
ever their number, such a salary arrangement is permitted if the amount of
the salary is sufficient to provide compensation to the employee at a rate not
less than the applicable statutory minimum wage rate for every hour
worked in those work weeks in which the number of hours worked is great-
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est, and if the employee receives overtime compensation, in addition to
such salary, for all hours worked in excess of 40, at a rate not less than one-
half the regular rate of pay. Since, under such an arrangement, the number
of hours actually worked will fluctuate from work week to work week, the
regular rate of the employee will vary from week to week and is determined
by dividing the number of hours worked in the work week into the amount
of the salary to obtain the applicable regular hourly rate for any given work
week. Payment for overtime hours worked in excess of 40 hours in such
work week at one-half such hourly rate in addition to the salary satisfies the
requirements of this rule because such hours have already been compensat-
ed at the regular rate, under the salary arrangement. The following exam-
ples, based upon a weekly salary of $400, are offered by way of illustration:

(i) Work week #1 — 50 hours worked; the employee’s regular rate of
pay is $8 per hour and the employee must be paid an additional sum equal
to one-half the regular rate times the ten overtime hours worked or $40,
making the total compensation for that work week $440;

(i1) Work week #2 — 60 hours worked; the employee’s regular rate of
pay is $6.67 per hour, which is less than the required state minimum wage
rate. The employee must be paid an additional sum equal to the difference
between the employee’s weekly salary of $400 and the total of the amount
the employee earned at the minimum wage for 40 hours plus one and one-
half times the minimum wage rate for the hours worked over 40 during the
work week (40 hours X minimum wage rate + 20 hours X 1.5 X minimum
wage rate).

(B) The fluctuating work week method for the payment of overtime
does not apply to employers covered by the federal Family Medical Leave
Act of 1993,29 USC 2601, et. seq., who comply with the Code of Federal
Regulations regarding the nonpayment of leave time authorized by the Act
and the special exception pertaining to the payment of overtime under the
fluctuating workweek method ([S]see 29 CFR, Part 825.206 (b) and (c)).
Employers who select this method for paying overtime and who are cov-
ered by this Act but choose not to comply with 29 CFR 825.206, must com-
ply with this rule.

(g) Fixed salary for periods other than work week: Where a salary
covers a period longer than a work week, such as a month, it must be
reduced to its work week equivalent. A monthly salary is subject to trans-
lation to its equivalent weekly wage by multiplying by 12 (the number of
months) and dividing by 52 (the number of weeks). A semi-monthly salary
is translated into its equivalent weekly wages by multiplying by 24 and
dividing by 52. Once the weekly wage is arrived at, the regular rate of pay
and the amount of any overtime pay is determined as provided by this rule.

(4) Notwithstanding ORS 653.020, the computation of overtime in
any given work week for any domestic worker will include all “hours
worked” as that term is defined in OAR 839-020-0040 through -0046.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 183 & 653

Stats. Implemented: ORS 653.261

Hist.: BL 1-1987, f. & ef. 1-12-87; BL 1-1990, f. 2-27-90, cert. ef. 2-28-90; BL 9-1996, f. &
cert. ef. 10-8-96; BLI 1-2002, f. & cert. ef. 1-9-02; BLI 7-2003, f. 12-31-03, cert. ef. 1-1-04;
BLI 19-2015, f. 12-22-15, cert. ef. 1-1-16

839-020-0042
Sleeping Time and Certain Other Activities

Under certain conditions an employee is considered to be working
even though some of the employee’s time is spent sleeping or in certain
other activities:

(1) Less than 24 hours duty: An employee who is required to be on
duty for less than 24 hours is working even though the employee is permit-
ted to sleep or engage in other activities when not busy.

(2) Duty of 24 hours or more: Where an employee is required to be on
duty for 24 hours or more, the employer and the employee may agree to
exclude bona fide meal periods and a bona fide regularly scheduled sleep-
ing period of not more than eight hours from hours worked, provided ade-
quate sleeping facilities are furnished by the employer and the employee
can usually enjoy an uninterrupted sleep period. If sleeping period is of
more than eight hours, only eight hours will be credited. Where no
expressed or implied agreement to the contrary is present, the eight hours
of sleeping time and lunch periods constitute hours worked:

(a) Interruptions of sleep. If the sleeping period is interrupted by a call
to duty, the interruption must be counted as hours worked. If the period is
interrupted to such an extent that the employee cannot get a reasonable
sleep period, the entire period must be counted;

(b) For purposes of this rule a reasonable night’s sleep is considered
sleep time of not less than five continuous hours.

(3) Employees residing on employers’ premises or working at home:
An employee who resides on the employer’s premises on a permanent basis
or for extended periods of time is not considered as working all the time the
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employee is on the premises. Ordinarily, the employee may engage in nor-
mal private pursuits and thus have enough time for eating, sleeping, enter-
taining, and other periods of complete freedom from all duties when the
employee may leave the premises for the employee’s own purposes. To
determine the exact hours worked, any reasonable agreement of the parties
which takes into consideration all of the pertinent facts will be accepted.
(4) Notwithstanding ORS 653.020 and sections (2) and (3) of this
rule, an employer must provide a domestic worker who resides in the home
of the employer with both at least eight consecutive hours of rest within
each 24-hour period and a space with adequate conditions for uninterrupt-
ed sleep. For purposes of this section, if the period of rest is interrupted by
a call to duty, any time worked during the rest period must be paid at one
and one-half times the employee’s base rate regardless of the total number

of hours worked in that work week.
Stat. Auth.: ORS 653
Stats. Implemented: ORS 653.010 - 653.261
Hist.: BL 1-1990, f. 2-27-90, cert. ef. 2-28-90; BLI 1-2002, f. & cert. ef. 1-9-02; BLI 19-
2015, f. 12-22-15, cert. ef. 1-1-16

839-020-0052
Leave for Domestic Workers

(1)(a) An employer who employs a domestic worker shall provide the
domestic worker with a rest period of at least 24 consecutive hours in each
work week.

(b) A domestic worker may agree to work on the designated day of
rest, if all of the following conditions are met:

(A) The domestic worker’s agreement is given voluntarily; and,

(B) The agreement is in writing, in a language easily understood by
the domestic worker; is made prior to the performance of services on the
designated day of rest and specifies the particular day of rest on which the
domestic worker agrees to work; and is signed or acknowledged by the
domestic worker and the employer.

(c) When a domestic worker works on a designated day of rest, the
employer shall pay all hours worked at one and one-half times the employ-
ee’s base rate regardless of the total number of hours worked in that work
week.

(2)(a) An employer who employs a domestic worker shall provide the
domestic worker not less than three paid personal days off each year if the
domestic worker worked an average of at least 30 hours per work week dur-
ing the previous year. For purposes of this subsection, a year includes any
consecutive 12-month period, such as a calendar year, a tax year, a fiscal
year, a contract year or the 12-month period beginning on the anniversary
of the date of employment of the domestic worker.

(b) Paid personal days off shall be compensated at the domestic work-
er’s base rate and for the average number of hours that the domestic work-
er works during a typical workday. For example, if a domestic worker typ-
ically works 30 hours per week during a five-day work week, the domestic
worker must be paid for six hours at the base rate of pay for each personal
day off.

(c) Any accrued but unused personal days off shall be paid upon ter-
mination in accordance with the requirements for final wages in ORS
652.140.

(3) An employer who employs a domestic worker shall allow the
employee to accrue up to 40 hours of sick time as authorized by OL Ch.

537, 2015 and OAR chapter 839, division 7.
Stat. Auth.: OL Ch. 457, 2015
Stats. Implemented: OL Ch. 457, 2015
Hist.: BLI 19-2015, f. 12-22-15, cert. ef. 1-1-16

839-020-0125
Overtime Exemptions Pertaining to Employers Regulated Under the
Federal Fair Labor Standards Act

(1) This rule applies to employers and employees subject to OAR
839-020-0030, Overtime Generally, by virtue of the repeal of ORS
653.020(7) by Section 2, Chapter 446, 1989 Oregon Laws.

(2) No employer shall be deemed to have violated OAR 839-020-
0030 under the following circumstances:

(a) By employing any employee for a workweek in excess of that
specified in OAR 839-020-0030 without paying the compensation for over-
time employment prescribed therein; provided that, such employee
received compensation for employment in excess of 12 hours in any work-
day, or for employment in excess of 56 hours in any workweek, as the case
may be, at a rate not less than one and one-half times the regular rate at
which the employee is employed; and, provided further that such employ-
ee is so employed as follows:

(A) In pursuance of an agreement, made as a result of collective bar-
gaining by representatives of employees certified as bona fide by the
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National Labor Relations Board, which provides that no employee shall be
employed more than 1,040 hours during any period of 26 consecutive
weeks; or

(B) In pursuance of an agreement, made as a result of collective bar-
gaining by representatives of employees certified as bona fide by the
National Labor Relations Board which provides that during a specified
period of 52 consecutive weeks the employees shall be employed not more
than 2,240 hours and shall be guaranteed not less than 1,840 hours (or not
less than 46 weeks at the normal number of hours worked per week, but not
less than 30 hours per week) and not more than 2,080 hours of employment
for which the employee shall receive compensation for all hours guaranteed
or worked at rates not less than those applicable under the agreement to the
work performed and for all hours in excess of the guaranty which are also
in excess of the maximum workweek applicable to such employee under
OAR 839-020-0030 or 2,080 hours in such period at rates not less than one
and one-half times the regular rate at which the employee is employed.
(Reference: Sec. 7(b)(1) and Sec. 7(b)(2), FLSA)

(b) By an independently owned and controlled local enterprise
(including an enterprise with more than one bulk storage establishment)
engaged in the wholesale or bulk distribution of petroleum products, if:

(A) The annual gross volume of sales of such enterprise is less than
$1,000,000 exclusive of excise taxes; and

(B) More than 75 per centum of such enterprise’s annual dollar vol-
ume of sales is made within the state in which such enterprise is located;
and

(C) Not more than 25 per centum of the annual dollar volume of sales
of such enterprise is to customers who are engaged in the bulk distribution
of such products for resale; and

(D) Such employee receives compensation for employment in excess
of forty hours in any workweek at a rate not less than one and one-half
times the minimum wage rate applicable to the employee under ORS
653.025. (Reference: Sec. 7(b)(3), FLSA)

(c) By employing any employee for a workweek in excess of the max-
imum workweek applicable to such employee under OAR 839-020-0030 if
such employee is employed pursuant to a bona fide individual contract, or
pursuant to an agreement made as a result of collective bargaining by rep-
resentatives of employees, if the duties of such employee necessitate irreg-
ular hours of work, and the contract or agreement specifies a regular rate of
pay of not less than the minimum hourly rate provided in ORS 653.025 and
compensation at not less than 1-1/2 times such rate for all hours worked in
excess of such maximum workweek, and a weekly guarantee of pay for not
more than 60 hours based on the rates so specified. (Reference: Sec. 7(f),
FLSA);

(d) By employing any employee of a retail or service establishment
for a workweek in excess of the applicable workweek specified in OAR
839-020-0030, if the regular rate of pay of such employee is in excess of
one and one-half times the minimum hourly rate applicable under ORS
653.025 and if more than half of the employee’s compensation for a repre-
sentative period (not less than one month) represents commissions on
goods or services. In determining the proportion of compensation repre-
senting commission, all earnings resulting from the application of a bona
fide commission rate shall be deemed commissions on goods or services
without regard to whether the computed commissions exceed the draw of
guarantee. (Reference: Sec. 7(i), FLSA);

(e) When an employer engaged in the operation of a hospital or an
establishment which is an institution primarily engaged in the care of the
sick, the aged, or the mentally ill or defective who reside on the premises
enters into an agreement or understanding arrived at between the employer
and employee before performance of the work, that provides for a work
period of 14 consecutive days in lieu of the workweek of seven consecutive
days for purposes of overtime computation and provides further that for the
employee’s employment in excess of eight hours in any workday and in
excess of 80 hours in such 14-day period, the employee receives compen-
sation at a rate not less than one and one-half times the regular rate at which
the employee is employed. (Reference: Sec. 7(j), FLSA);

(f) By employing an employee of a not for profit amusement or recre-
ational establishment in excess of the applicable work week specified in
OAR 839-020-0030 if the establishment does not operate for more than
seven months in any calendar year, or if, the establishment’s average
receipts for any six months of such year were not more than 33-1/3 per cen-
tum of its average receipts for the other six months of such year.
(Reference: Section 13(a)(3), FLSA);

(g) By employing an employee in excess of the applicable workweek
specified in OAR 839-020-0030 when the employee is employed in the
catching, taking, propagating, harvesting, cultivating, or farming of any
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kind of fish, shellfish, crustacean, sponges, seaweeds, or other aquatic
forms of animal and vegetable life, or in the first processing, canning or
packing such marine products at sea as an incident to, or in conjunction
with, such fishing operations, including the going to and returning from
work and loading and unloading when performed by any such employee.
(Reference: Sec. 13(a)(5), FLSA)

(h) By employing an employee who is compensated at a rate of not
less than the equivalent of $27.63 per hour for each hour worked and who
is a computer systems analyst, computer programmer, software engineer, or
other similarly skilled worker, whose primary duty consists of the follow-
ing:

(A) The application of systems analysis techniques and procedures,
including consulting with users, to determine hardware, software, or system
functional specifications;

(B) The design, development, documentation, analysis, creation, test-
ing, or modification of computer systems or programs, including proto-
types, based on and related to user or system design specifications;

(C) The design, documentation, testing, creation, or modification of
computer programs related to machine operating systems; or

(D) A combination of duties described in paragraphs (A), (B), and (C)
of this paragraph the performance of which requires the same level of skills.
(Reference: Sec. 13 (a) (17), FLSA)

(3) The provisions of OAR 839-020-0030 do not apply when the pro-
visions of Section 13(b), of the Fair Labor Standards Act apply to employ-
ees as follows:

(a) Any employee with respect to whom the Secretary of
Transportation has power to establish qualifications and maximum hours of
service pursuant to the provisions of Section 204 of the Motor Carrier Act,
1935; or

(b) Any employee of an employer engaged in the operation of a com-
mon carrier by rail and subject to the provisions of Part I of the Interstate
Commerce Act; or

(c) Any employee of a carrier by air subject to the provisions of Title
II of the Railway Labor Act; or

(d) Any individual employed as an outside buyer of poultry, eggs,
cream, or milk, in their raw or natural state; or

(e) Any employee employed as a seaman; or

(f) Any employee employed as an announcer, news editor, or chief
engineer by a radio or television station the major studio of which is locat-
ed in a city or town of 100,000 population or less, according to the latest
available decennial census figures as compiled by the Bureau of the
Census, except where such city or town is part of a standard metropolitan
statistical area, as defined and designated by the Bureau of the Budget,
which has a total population in excess of 100,000, or is located in a city of
25,000 population or less, which is part of such an area but is at least 40 air-
line miles from the principal city in such area; or

(g) Any sales person, parts person or mechanic primarily engaged in
selling or servicing automobiles, trucks, or farm implements, if the employ-
ee is employed by a non-manufacturing establishment primarily engaged in
the business of selling such vehicles or implements to ultimate purchasers;
or

(h) Any sales person primarily engaged in selling trailers, boats, or
aircraft if the salesperson is employed by a non-manufacturing establish-
ment primarily engaged in the business of selling trailers, boats or aircraft
to ultimate purchasers; or

(i) Any employee employed as a driver or driver’s helper making
local deliveries, who is compensated for such employment on the basis of
trip rates, or other delivery payment plan, if the Commissioner shall find
that such plan has the general purpose and effect of reducing hours worked
by such employees to, or below, the maximum workweek applicable to
them under OAR 839-020-0030; or

(j) Any employee employed in connection with the operation or main-
tenance of ditches, canals, reservoirs, or waterways, not owned or operated
for profit, or operated on a sharecrop basis, and which are used exclusive-
ly for supply and storing of water for agricultural purposes; or

(k) Any employee with respect to the employee’s employment in agri-
culture by a farmer, notwithstanding other employment of such employee
in connection with livestock auction operations in which such farmer is
engaged as an adjunct to the raising of livestock, either on the farmer’s own
account or in conjunction with other farmers, if such employee is primari-
ly employed during the employee’s workweek in agriculture by such
farmer, and if such employee is paid for the operations at a wage rate not
less than that prescribed by ORS 653.025; or

(1) Any employee employed within the area of production (as defined
by the Commissioner) by an establishment commonly recognized as a
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country elevator, including such an establishment which sells products and
services used in the operation of a farm, if no more than five employees are
employed in the establishment in such operation; or

(m) Any employee engaged in the transportation and preparation for
transportation of fruits and vegetables, whether or not performed by the
farmer, from the farm to a place of first processing or first marketing with-
in the State of Oregon, or any employee engaged in transportation, whether
or not performed by the farmer, between the farm and any point within the
State of Oregon of persons employed or to be employed in the harvesting
of fruits or vegetables; or

(n) Any employee employed by an establishment which is a motion
picture theater; or

(o) Any employee employed in planting or tending trees, cruising,
surveying, or felling timber, or in preparing or transporting logs or other
forestry products to the mill, processing plant, railroad, or other transporta-
tion terminal, if the number of employees employed by the employee’s
employer in such forestry or lumbering operations does not exceed eight;
or

(p) Any employee of an amusement or recreational establishment
located in a national park or national forest or on land in the National
Wildlife Refuge System if such employee is an employee of a private enti-
ty engaged in providing services or facilities in a national park or national
forest, or on land in the National Wildlife Refuge System, under a contract
with the Secretary of the Interior or the Secretary of Agriculture, and
receives compensation for employment in excess of 56 hours in any work-
week at a rate not less than one and one-half times the regular rate at which
the employee is employed. (Reference: Sec. 13(b), (1), (2), (3), (5), (6), (9),
(10), (11), (12), (13), (14), (16), (21), (27), (28), and (29), FLSA)

(4) The provisions of OAR 839-020-0030 shall not apply with respect
to any employee engaged in the delivery of newspapers to the consumer or
to any homeworker engaged in the making of wreaths composed principal-
ly of natural holly, pine, cedar or other evergreens (including the harvesting
of the evergreens or other forest products used in making such wreaths).

(Reference: Sec. 13(d), FLSA)
Stat. Auth.: ORS 653.040 & 653.261, OL Ch. 457, 2015
Stats. Implemented: ORS 653.261, OL Ch. 457, 2015
Hist.: BL 5-1989(Temp), f. 8-18-89, cert. ef. 9-1-89, (and corrected by BL 10-1989(Temp),
f. 12-4-89, cert. ef. 9-1-89); BL 1-1990, f. 2-27-90, cert. ef. 2-28-90; BL 10-1990, f. & cert.
ef. 7-26-90; BL 5-1992, f. 4-24-92, cert. ef. 4-29-92; BL 6-1992(Temp), f. & cert. ef. 6-5-92;
BL 14-1992, f. & cert. ef. 12-14-92; BL 9-1996, f. & cert. ef. 10-8-96; BLI 7-2003, f. 12-31-
03, cert. ef. 1-1-04; BLI 15-2010, f. 5-25-10, cert. ef. 6-1-10; BLI 19-2015, f. 12-22-15, cert.
ef. 1-1-16

839-020-1010
Violations for Which a Civil Penalty May Be Assessed

(1) The commissioner may assess a civil penalty for any of the fol-
lowing willful violations:

(a) Failure to pay the applicable minimum wage for all hours worked
in violation of ORS 653.025 and OAR 839-020-0010.

(b) Failure to pay overtime for all hours worked over forty (40) in a
week in violation of OAR 839-020-0030 or, for domestic workers, failure
to pay overtime in violation of OL Ch. 457, sec. 1,2015 and OAR 839-020-
0030.

(c) Payment to persons with mental or physical disabilities less than a
fixed minimum hourly wage rate which has been approved by the commis-
sioner in violation of ORS 653.030 and OAR 839-020-0015;

(d) Payment to student-learners less than a fixed minimum hourly
wage rate which has been approved by the commissioner in violation of
ORS 653.030 and 839-020-0015;

(e) Failure to make required payroll and other records in violation of
ORS 653.045, OAR 839-020-0050, 839-020-0080, and 839-020-0082;

(f) Failure to keep available required payroll and other records in vio-
lation of ORS 653.045, OAR 839-020-0050, 839-020-0080, 839-020-0082,
and 839-020-0083;

(g) Failure to supply each of the employer’s employees with itemized
statements of amounts and purposes of deductions in the manner provided
in ORS 652.610 in violation of 653.045, OAR 839-020-0012 and 839-020-
0080;

(h) Failure to keep summaries of ORS 653.010 to 653.261 and rules
promulgated thereto by the commissioner posted in a conspicuous and
accessible place in or about the premises where such employees are
employed in violation of ORS 653.050;

(i) Discharging or discriminating in any other manner against any
employee in violation of ORS 653.060:

(A) Because the employee has made complaint that the employee has
not been paid wages in accordance with ORS 653.010 to 653.261;
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(B) Because the employee has caused to be instituted or is about to
cause to be instituted any proceedings under or relating to ORS 653.010 to
653.261; or

(C) Because the employee has testified or is about to testify in any
such proceedings.

(j) Failure to provide to each employee appropriate meal periods in
violation of OAR 839-020-0050;

(k) Coercing an employee into waiving a meal period in violation of
ORS 653.261(5)(b);

(1) Failure to provide to each employee appropriate rest periods in vio-
lation of OAR 839-020-0050;

(m) Intentional failure to provide a reasonable rest period to accom-
modate an employee who needs to express breast milk in violation of ORS
653.077 and OAR 839-020-0051;

(n) Requiring any employee to lift excessive weights in violation of
OAR 839-020-0060; [or]

(o) Employing any employee to work under any conditions in viola-
tion of OAR 839-020-0065[.];

(p) Failure to provide a domestic worker who resides in the home of
the employer with an uninterrupted rest period of at least eight consecutive
hours within each 24-hour period in violation of OL Ch. 457, sec. 1, 2015
and OAR 839-020-0042(4);

(q) Failure to provide a domestic worker with a rest period of at least
24 consecutive hours in each work week in violation of OL Ch. 457, sec. 1,
2015 and OAR 839-020-0052(1);

(r) Failure to provide a domestic worker not less than three paid per-
sonal days off in violation of OL Ch. 457, sec. 1,2015 and OAR 839-020-
0052(2); or,

(s) Failure to pay a domestic worker for personal days off in violation
of OL Ch. 457, sec. 1, 2015 and OAR 839-020-0052(2).

(2) Except as provided in ORS 653.261(5)(c), the civil penalty for any
one violation will not exceed $1000. The actual amount of the civil penal-
ty will depend on all the facts and circumstances referred to in OAR 839-
020-1020.

(3) The civil penalties set out in this rule will be in addition to any

other penalty assessed or imposed by law or rule.
Stat. Auth.: ORS 651.060(4) & 653.040
Stats. Implemented: ORS 653, OL Ch. 457, 2015
Hist.: BL 9-1997, f. & cert. ef. 11-13-97; BLI 1-2002, f. & cert. ef. 1-9-02; BLI 15-2002, .
10-17-02, cert. ef. 10-18-02; BLI 41-2007, f. 12-28-07, cert. ef. 1-1-08; BLI 8-2013, f. 12-
18-13, cert. ef. 1-1-14; BLI 19-2015, f. 12-22-15, cert. ef. 1-1-16

Rule Caption: Amends rules relating to insurance benefits and
OFLA leave.

Adm. Order No.: BLI 20-2015

Filed with Sec. of State: 12-22-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 11-1-2015

Rules Amended: 839-009-0270

Subject: Makes changes to 839-009-0270 relating to job protection
under the Oregon Family Leave Act, Under OL Ch. 323,2015 and
these rules an employer is prohibited from canceling and employee’s
insurance while the employee was out on OFLA protected leave.
Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-009-0270
Job Protection

(1) An employer must restore an employee returning from OFLA
leave, including intermittent and alternative duty leave, to the employee’s
former position if the job still exists, even if it has been filled during the
employee’s OFLA leave. The former position is the position held by the
employee at the time OFLA leave began, regardless of whether the job has
been renamed or reclassified. (For example, a delivery driver must be
returned to the same route, at the same rate of pay and benefits, driving the
same truck, delivering the same goods, on the same shift and working from
the same location as when the driver started OFLA leave.)

(2) Any worker hired during an eligible employee’s leave to perform
the same work that the eligible employee performed before the leave was
taken is a replacement worker. When the eligible employee notifies the
employer that the employee is ready to return to work, the employer must
give that employee the opportunity to work any hours that the replacement
worker would otherwise have been scheduled to work.

(3) The employee is not entitled to return to the former position if the
employee would have been bumped if OFLA leave had not been taken.
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(4) If the position held by the employee at the time OFLA leave began
has in fact been eliminated and not merely renamed or reclassified, the
employer must restore the employee to any available, equivalent position.

(a) An available position is a position that is vacant or not perma-
nently filled.

(b) An equivalent position is a position that is the same as the former
position in as many aspects as possible. If an equivalent position is not
available at the employee’s former job site, the employee may be restored
to an equivalent position within 20 miles of the former job site.

(5) Unless the terms of a collective bargaining agreement, other
agreement or the employer’s policy provide otherwise:

(a) An employee on OFLA leave does not accrue seniority, production
bonuses or other non-health-related benefits that would accrue while the
employee is working;

(b) Benefits an employee was entitled to prior to starting OFLA leave
must be restored in full upon the employee’s return to work. The benefits
do not have to be restored, however, if such benefits have been eliminated
or changed for similarly situated employees;

(c) An employee has no greater right to a job or other employment
benefits than if the employee had not taken OFLA leave; and

(d) An employee is subject to layoff the same as similarly situated
employees not taking OFLA leave.

(6) During any OFLA leave, an employer must maintain the employ-
ee’s coverage under any group health plan on the same conditions as cov-
erage would have been provided if the employee had been continuously
employed during the entire leave period.

(a) An employer continuing health or other insurance coverage for an
employee on OFLA leave may require that the employee pay only the same
share of health or other insurance premium during the leave that the
employee paid prior to the leave.

(b) If an employee cannot or will not pay such costs, the employer
may elect to discontinue benefit coverage, unless to do so would render the
employer unable to restore the employee to full benefit coverage. If cover-
age lapses because an employee has not made required premium payments,
upon the employee’s return from OFLA leave the employer must still
restore the employee to coverage/benefits equivalent to those the employee
would have had if leave had not been taken and the premium payment(s)
had not been missed, including family or dependent coverage. In such case,
an employee may not be required to meet any qualification requirements
imposed by the plan, including any new preexisting condition waiting peri-
od, to wait for an open season, or to pass a medical examination to obtain
reinstatement of coverage. If an employer terminates an employee’s insur-
ance in accordance with this section and fails to restore the employee’s
health insurance as required by this section upon the employee’s return, the
employer may be liable for benefits lost by reason of the violation, for other
actual monetary losses sustained as a direct result of the violation, and for
appropriate equitable relief tailored to the harm suffered.

(c) If the employer pays (directly or indirectly, voluntarily or as
required by state or federal statute) any part of the employee’s share of
health or other insurance premium while an employee is on OFLA leave,
the employer may deduct up to 10 percent of the employee’s gross pay each
pay period after the employee returns to work until the amount is repaid.

(d) If an employee fails to return to work — unless the failure to
return to work is because of a serious health condition for which the
employee would be entitled to OFLA leave or another circumstance beyond
the employee’s control — the employer may recover the employee’s share
of benefits paid by the employer. The employer may use any legal means
to collect the amount owed for the employee’s share of benefits paid by the
employer, including deducting the amount from the employee’s final pay-
check.

(7) An employer may require an employee to follow the employer’s
established leave policy regarding periodic reporting to the employer of the
employee’s current status. Before restoring the employee to work after tak-
ing OFLA leave for the employee’s own serious health condition, the
employer may require the employee to present verification from the
employee’s health care provider that the employee is able to resume work,
provided such requirement is applied pursuant to a uniformly applied prac-
tice or policy of the employer.

(a) Pursuant to ORS 659A.168(1), the employer is responsible for any
co-pay or other out-of-pocket costs incurred by the employee in providing
the verification.

(b) The employer may not require the employee to obtain a second
opinion.

(8)(a) If an employee gives unequivocal notice of intent not to return
to work from OFLA leave:
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(b) The employee is entitled to complete the approved OFLA leave,
providing that the original need for OFLA leave still exists. The employee
remains entitled to all the rights and protections under OFLA, including but
not limited to, the use of vacation, sick leave and health benefits pursuant
to OAR 839-009-0270 and 839-009-0280, except that:

(A) The employer’s obligations under OFLA to restore the employ-
ee’s position and to restore benefits upon the completion of leave cease,
except as required by federal COBRA law, 29 USC 1161 et seq.; and

(B) The employer is not required to hold a position vacant or avail-
able for the employee who gives unequivocal notice of intent not to return.

(9) An employer may not use the provisions of this section as a sub-

terfuge to avoid the employer’s responsibilities under OFLA.
Stat. Auth.: ORS 659A.805, OL Ch. 323, 2015
Stats. Implemented: ORS 659A.150 - 659A.186, OL Ch. 323, 2015
Hist.: BL 2-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 5-2000, f. & cert. ef. 2-1-00; BLI 10-2002,
f. & cert. ef. 5-17-02; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 16-2013, f. & cert. ef. 12-31-
13; BLI 20-2015, f. 12-22-15, cert. ef. 1-1-16

Department of Administrative Services
Chapter 125

Rule Caption: Adopts and Amends Department of Administrative
Services Public Contracting Rules

Adm. Order No.: DAS 4-2015

Filed with Sec. of State: 12-29-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 12-1-2015

Rules Adopted: 125-246-0135, 125-247-0185

Rules Amended: 125-055-0040, 125-246-0100, 125-246-0110, 125-
246-0330, 125-246-0500, 125-247-0100, 125-247-0260, 125-247-
0270, 125-247-0500, 125-247-0640, 125-248-0100, 125-248-0220,
125-249-0100, 125-249-0120, 125-249-0370, 125-249-0390, 125-
249-0440

Subject: In 1977, the Oregon legislature passed the “Products of Dis-
abled Individuals” act or Qualified Rehabilitation Facility (QRF) law.
The QRF law obliges all state and local governments, school districts
and other tax supported political bodies in Oregon, to purchase goods
and services from QRFs when the product or service meets their
requirements. ORS 279.845 requires the Department of Adminis-
trative Services (DAS) to make rules to carry out the purposes of the
QRF law, ORS 279.835 to 279.855. The Rules interpreting these
statutes were revised in 2003, and again in 2010. In 2015, the Leg-
islature made changes to select sections of the QRF law. Now, in
response to the legislative changes, DAS needs to amend the select
Rule listed in this filing.

Since 2005, the Department of Administrative Services (DAS) has
developed and amended rules (Rules) to put into practice the Pub-
lic Contracting Code, ORS 279ABC (Code). The Rules apply to state
agencies subject to DAS procurement authority (Agencies). In 2015,
the Legislature made changes to select sections of the Code and to
ORS 279. In addition to the legislative changes to the Code, the
Department of Justice and Agencies requested select Rule changes
to streamline or reduce duplications. Now, in response to the leg-
islative changes and requests for change from stakeholders, DAS
needs to amend the select Rules listed in this filing.

Rules Coordinator: Janet Chambers—(503) 378-5522

125-055-0040
General Provisions

(1) Contracting Authority. The Department and other Agencies must
contract directly with a QRF for a contract to qualify for the exception from
the competitive procurement requirement in ORS 279A.025 for contracts
under the QRF Program. Contracts between multiple Agencies and a QRF
satisfy this requirement that the Agencies must contract directly with a
QRF.

(2) Contract Disputes. Contract performance issues and disputes aris-
ing out of contracts entered into under the QRF Program, such as disputes
concerning timely delivery of products or performance of services or com-
pliance with specifications, must be resolved exclusively between the QRF
and the Agency that is a party to the contract, and will not be resolved by
the Department (except where the Department is a party to the contract with
the QRF).
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(3) Temporary Services for State Agencies. In each contract for the
provision of temporary services entered into by a state agency under the
QRF Program, the QRF must monitor the prior and current work assign-
ments of its employees who work under the contract to ensure that no
employee performs services for the state in excess of a total of 1,040 hours
in a 12-month period. A QRF temporary service provider must obtain a
written statement from the employee attesting to the total hours worked as
a temporary employee for any state agency during the last 12 months. A
state agency filling behind an employee on approved leave may continue
beyond 1,040 hours in a 12-month period only when the temporary employ-
ee replaces a single employee on approved leave. The temporary appoint-
ment may not exceed the period of the approved leave.

(4) Competitive Public Contract Bidding by a QRF. If a QRF submits,
to any Agency, a competitive bid, proposal, quote or other offer in a com-
petitive procurement for a public contract that is not subject to ORS
279.850(1)(c), then regardless of whether the offer was accepted, that QRF
may not, at any time during the initial term of the contract for which the
QRF submitted a competitive offer, make any claim to the Agency that
instituted the procurement for the contract that the product or service that
was the subject of the offer should have been subject to the requirements of
the QRF Program.

(5) An Agency may conduct a competitive procurement for a product
or service between or among two or more QRFs under ORS 279.850(1)(c).
In the procurement, the Agency may give a preference to a QRF that best
demonstrates that the QRF:

(a) Complies with all applicable local ordinances and resolutions that
govern labor standards; and

(b) Provides wages, health care benefits, alternative dispute resolution
services, and pension or other retirement arrangements that are better, in the
aggregate, than the average wages, health care benefits, alternative dispute
resolution services, and pension or other retirement arrangements that pri-
vate employers provide to employees performing the same or similar job
duties in the relevant industry in the county in which the selected QRF will
deliver the products or perform the services.

(c) The Agency may grant the preference authorized by ORS
279.850(1)(c) by using the factors described in subsections (a) and (b) of
this section as criteria for which the Agency may award comparative eval-
uation points, percentages, or values in conducting the substantial equiva-
lent of a request-for-proposals competition.

(d) In no event, however, may the amount or percentage preference
given to a QRF proposer exceed 15 percent of the maximum number or per-
centage of evaluation points or values the Agency prescribes in the
Agency’s solicitation of offers in the competition.

(6) When an Agency terminates a QRF contract for services (as
defined in OAR 125-246-0110) and enters into a new contract with a suc-
cessor QRF to replace or substantially replace the terminated contract, the
Agency must provide in the new contract that the successor QRF must,
throughout a period that ends no fewer than 90 days after the effective date
of the new contract, offer employment to those individuals with disabilities
who were working under the terminated contract at the time of termination.
The new contract must require the offer of employment:

(a) At wages at least as favorable as those afforded the individuals
with disabilities under the terminated services contract; and

(b) For individuals with disabilities who work 28 hours per week or
more, with health benefits at least as favorable as those afforded the indi-
viduals with disabilities under the terminated services contract.

(c) The successor QRF must offer employment to the individuals with
disabilities who worked under the terminated services contract in good faith
and without subterfuge or artificial impediments that obstruct the hiring of
the individuals. However, the successor QRF may subject those individuals
to its established hiring procedures and may require the individuals to com-
plete a probationary period to demonstrate that they meet the qualifications
the successor QRF applies even handedly to new hires.

(d) This section does not apply to a contract to replace a QRF contract
that an Agency did not terminate, but which expired or otherwise ceased to
be effective in accordance with its terms.

(7) An Agency may, under ORS 279.850(2)(b), disqualify a QRF
from entering into a QRF agreement with the Agency after providing the
QRF notice and a reasonable opportunity to be heard in accordance with
subsections (a) and (b) of this section.

(a) The Agency must provide the QRF written notice of a proposed
disqualification. The Agency shall deliver the notice by personal service or
by registered or certified mail, return receipt requested. The notice must:

(A) State that the Agency intends to disqualify or suspend the QRF
under ORS 279.850;
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(B) State the reasons for the proposed disqualification;

(C) Include a statement of the QRF’s right to a hearing if requested in
writing within the time stated in the notice and that if the Agency does not
receive the QRF’s written request for a hearing within the time stated, the
QRF will have waived its right to a hearing;

(D) Include a statement of the authority under which the hearing will
be held;

(E) Include a reference to the particular sections of the statutes, rules,
and contract provisions involved;

(F) State the proposed disqualification period; and

(G) State that the QRF may be represented by legal counsel.

(b) Hearing. The Agency shall schedule a hearing in response to the
Agency’s receipt of the QRF’s timely hearing request. Within a reasonable
time prior to the hearing, the Agency must notify the QRF of the time and
place of the hearing and provide information on the procedures, right of
representation, and other rights related to the conduct of the hearing.

(c) Notice of Decision. The Agency must provide written notice of the
disqualification determination to the QRF. The Agency shall deliver the
notice by personal service or by registered or certified mail, return receipt
requested. The notice must contain:

(A) The effective date and period of the disqualification;

(B) The grounds for the disqualification; and

(C) A statement of any QRF appeal rights and applicable appeal dead-
lines.

(8) For the purposes of ORS 279.850, a record of “repeatedly violat-
ing” local ordinances or resolutions that govern labor standards means reli-
able documentation, supported by substantial evidence, that the QRF vio-
lated applicable ordinances or resolutions more than two times within the
requisite period. The requisite period under this section either is: (i) within
the then-current term of the QRF’s agreement with Agency; or (ii) within
the previous three years.

(9) For the purposes of ORS 279.850, local ordinances or resolutions
that govern labor standards means ordinances or resolutions, duly adopted
by a local government body (as defined in ORS 174.116), that regulate
employee working conditions. Working conditions consist of employee:

(a) Wage rates or salaries;

(b) Hours of labor, work days, leave, and workplace safety conditions;

(c) Health insurance or health care benefits;

(d) Retirement or pension benefits; and

(e) Dispute resolution procedures.

(10) A QRF must not enter into a public contract with an Agency
under the QRF Program unless the contract complies with OAR 125-055-
0005 to 125-055-0040 and the products or services that are the subject of
the contract are listed on the Procurement List. Any liabilities or expenses
that may arise from the establishment of a contract that violates this sub-
section will be those exclusively of the QRF and Agency.

(11) The Department reserves the right to extend any deadline or time
within which a QRF or a party to any proceedings under OAR 125-055-
0015 to 125-055-0040 must take any action under those rules if the affect-
ed party applies in writing for relief to the Department and demonstrates in
writing that special circumstances warrant the grant of such relief. For the
purpose of this subsection, special circumstances that warrant the grant of
relief include emergencies that reasonably can be regarded as imposing an
obstacle to the QRF’s or party’s ability to meet the deadline or achieve the
correction of a violation of rules. Special circumstances are circumstances
beyond the reasonable control of the individual or organization including,
but not limited to, the illness or other incapacity of key officers of the
organization seeking relief, emergency reorganizations or replacements of
the corporate structure, board of directors or executive officers of the
organization, acts of God and comparable practical impediments to an indi-
vidual’s or organization’s ability to meet a deadline or achieve the correc-
tion of a violation of rules. The grant or denial of relief under this subsec-
tion must be determined by the Department official specifically delegated
that task. The Department also reserves the right to waive or to permit the
correction of minor or technical violations of OAR 125-055-0015 to 125-

055-0040.
Stat. Auth.: ORS 279.845(1) & 184.340
Stats. Implemented: ORS 279A.025(4) & 279.835 - 279.855
Hist.: DAS 4-2003, f. & cert. ef. 9-8-03; DAS 6-2004(Temp), f. & cert. ef. 12-28-04 thru 6-
24-05; DAS 8-2005, f. & cert. ef. 6-21-05; DAS 3-2010, f. & cert. ef. 10-8-10; DAS 4-2015,
f. 12-29-15, cert. ef. 1-1-16

125-246-0100
Application; Commentary; Federal Law Prevails

(1) These Rules of the Department of Administrative Services
(Department) are policy and procedure for the Public Contracting of
Agencies subject to these Rules and all state agencies that are subject to the
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DAS rules adopted under ORS 279A.140(2)(h) to regulate personal servic-
es contracts (see OAR 125-246-0335 through 125-246-0353). According to
ORS 279A.065(5), the Department adopts these Rules, including but not
limited to selected and adapted Public Contract Model Rules. Except for
those Public Contract Model Rules expressly adopted by the Department in
OAR 125-246-0100, 125-247-0100, 125-248-0100 and 125-249-0100, the
Public Contract Model Rules adopted by the Attorney General do not apply
to the Department or the Agencies. These Department Public Contracting
Rules implement the Oregon Public Contracting Code and consist of the
following four Divisions:

(a) Division 246, which applies to all Public Contracting;

(b) Division 247, which applies only to Public Contracting for
Supplies and Services, and not to construction services or Architectural,
Engineering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Services, or Related Services;

(c) Division 248, which applies only to Public Contracting for
Architectural, Engineering, Photogrammetric Mapping, Transportation
Planning or Land Surveying Services and Related Services; and

(d) Division 249, which applies only to Public Contracting for con-
struction services.

(2) If a conflict arises between these Division 246 Rules and Rules in
Division 247, 248 or 249, the Rules in Divisions 247, 248 or 249 take
precedence over these Division 246 Rules.

(3) Commentary on these Rules may be published by the Department
to assist the Agencies by providing: examples, options, references, back-
ground, and other commentary. The Department’s commentary is not a
Rule or interpretation of any Rule and has no legally-binding effect.

(4) Federal statutes and regulations prevail and govern, except as oth-
erwise expressly provided in ORS 279C.800 through 279C.870 (Prevailing
Wage Rate) and despite other provisions of the Public Contracting Code,
under the following conditions:

(a) Federal funds are involved; and

(b) The federal statutes or regulations either:

(A) Conflict with any provision of ORS Chapters 279A, 279B, or
279C.005 through 279C.670; or

(B) Require additional conditions in Public Contracts not authorized
by ORS Chapters 279A, 279B, or ORS 279C.005 through 279C.670.

(5) Adaptation of Model Rules for Agency Use. The following words
found in those Model Rules expressly adopted by the Department are
replaced by the words as defined in OAR 125-246-0110:

(a) “Contracting agency(ies)” is replaced by
Agency(ies).”

(b) “Goods or services” is replaced by “Supplies and Services.”

(c) “Agreements to agree” and “price agreement” are replaced by
“Price Agreement.”

(6) Capitalization of Defined Terms. Uncapitalized terms in those
Model Rules expressly adopted by the Department have the same meaning
as the same terms that are capitalized and defined in OAR 125-246-0110.

(7) Department Policy. Agencies must comply with Department poli-
cies, if applicable.

(8) For purposes of these Division 246 Rules, the Department adopts
the following Model Public Contract Rules, as revised and effective
January 1, 2016: OAR 137-046-(0130 to 0199) [to align with DOJ Model
Rule number, not yet determined], 137-046-0300, 137-046-0330, 137-046-
0400, 137-046-0410, 137-046-0420, 137-046-0430, 137-046-0440, 137-

046-0450, 137-046-0460, 137-046-0470, 137-046-0480.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.020, 279A.030 & 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 4-2005, f. 4-13-05, cert. ef. 6-6-05;
DAS 7-2005, f. & cert. ef. 6-6-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-2006, f. & cert.
ef. 5-31-06; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 3-2011, f. 12-22-11, cert. ef. 1-1-12;
DAS 3-2012, f. 11-29-12, cert. ef. 12-1-12; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14; DAS
4-2015, f. 12-29-15, cert. ef. 1-1-16

“Authorized

125-246-0110
Definitions

The following terms are a compilation of definitions, including those
found in the Public Contracting Code, in other statutes referenced by the
Public Contracting Code, and elsewhere in these Rules. Partial definitions
of the Public Contracting Code are for the use of the Agencies only. The fol-
lowing terms, when capitalized in these Rules, have the meaning given
below:

(1) “Addendum” or “Addenda” means an addition to, deletion from,
a material change in, or general interest explanation of a Solicitation
Document.
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(2) “Adequate” is defined in ORS 279C.305 and means sufficient to
control the performance of the Work and to ensure satisfactory quality of
construction by the contracting agency personnel.

(3) “Advantageous” means a judgmental assessment by the Agency of
the Agency’s best interests.

(4) An “Administrator” or “Administering Contracting Agency” is
defined in OAR 125-246-0400.

(5) “Affected Person” or “Affected Offeror” means a Person whose
ability to participate in a Procurement is adversely affected by an Agency
decision.

(6) “Affirmative Action” is defined in ORS 279A.100 and means a
program designed to ensure equal opportunity in employment and business
for persons otherwise disadvantaged by reason of race, color, religion, sex,
national origin, age or physical or mental disability.

(7) “Agency” means those agencies of the State of Oregon that are
subject to the procurement authority of the Director of the Department
according to ORS 279A.050 and 279A.140. This term includes the
Department when the Department is engaged in Public Contracting. Under
these Rules, an Agency is authorized only through a delegation of authori-
ty according to OAR 125-246-0170.

(8) “Agreement to Agree” means a Price Agreement as defined in
Subsection (109).

(9) “Amendment” means a Written modification to the terms and con-
ditions of a Public Contract, other than Changes to the Work as defined in
OAR 125-249-0910, that meets the requirements of 125-247-0805, 125-
248-0340, 125-249-0160, and 125-249-0910. For the purposes of these
Rules, Amendments are included within the definitions of “Procurements”
and “Contract Administration.”

(10) “Architect” is defined in ORS 279C.100 and means a person who
is registered and holds a valid certificate in the practice of architecture in
the State of Oregon, as provided under ORS 671.010 to 671.220, and
includes without limitation the terms “architect,” “licensed architect” and
“registered architect.

(11) “Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services” is defined in ORS
279C.100(2).

(12) “As-Is, Where-Is” applies to the sale of Goods and means that the
Goods are of the kind, quality, and locale represented, even though they
may be in a damaged condition. It implies that the buyer takes the entire
risk as to the quality of the Goods involved, based upon the buyer’s own
inspection. Implied and express warranties are excluded in sales of Goods
“As-Is, Where-Is.”

(13) “Authorized Agency” means any Person authorized according to
OAR 125-246-0170 to conduct a Procurement or take other actions on an
Agency’s behalf. This term, including its use in the Rules, does not convey
authority to an Agency. For the authority of Agencies under the Code and
these Rules, see OAR 125-246-0170 only.

(14) “Award” means the Agency’s identification of the Person(s) with
whom the Agency intends to enter into a Contract.

(15) “Bid” means a Written response to an Invitation to Bid.

(16) “Bidder” means a Person who submits a Bid in response to an
Invitation to Bid.

(17) “Brand Name or Equal Specification” is defined in ORS
279B.200(1) and means a Specification that uses one or more manufactur-
ers’ names, makes, catalog numbers or similar identifying characteristics to
describe the standard of quality, performance, functionality or other char-
acteristics needed to meet the Agency’s requirements and that authorizes
Offerors to offer Supplies and Services that are equivalent or superior to
those named or described in the Specification.

(18) “Brand Name Specification” is defined in ORS 279B.200(2) and
means a Specification limited to one or more products, brand names,
makes, manufacturer’s names, catalog numbers or similar identifying char-
acteristics.

(19) “Business Day” means 8:00 a.m. to 5:00 p.m., Pacific time,
Monday through Friday, excluding State of Oregon holidays.

(20) “ Certification Office for Business Inclusion and Diversity
(COBID), formerly the Office of Minority, Women, and Emerging Small
Business” or “OMWESB” is defined in ORS 200.025 and 200.055 and
means the office that administers the certification process for the
Disadvantaged Business Enterprise (DBE), Minority Business
Enterprise/Women Business Enterprise (MBE/WBE), and Emerging Small
Business (ESB) Programs. Certification Office for Business Inclusion and
Diversity (COBID), formerly OMWESB, is the sole authority providing
certification in Oregon for disadvantaged, minority, and woman-owned
businesses, and emerging small businesses.
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(21) “Chief Procurement Officer” means the individual designated
and authorized by the Director of the Department to perform certain pro-
curement functions described in these Rules, or the Chief Procurement
Officer’s delegate.

(22) “Class Special Procurement” is defined in ORS 279B.085 and
means a contracting procedure that differs from the procedures described in
ORS 279B.055, 279B.060, 279B.065 and 279B.070 and is for the purpose
of entering into a series of Contracts over time for the acquisition of a spec-
ified class of Goods or Services.

(23) “Client” means any individual, family or Provider:

(a) For whom an Agency must provide Services and incidental or spe-
cialized Goods, in any combination thereof (“Services and Incidental
Supplies™), according to state, federal law, rule, and policy. Those Services
and Incidental Supplies include but are not limited to treatment, care, pro-
tection, and support without regard to the proximity of the services being
provided;

(b) Who in fact receives and utilizes services provided by an Agency
primarily for that individual’s or family’s benefit;

(c) Who is under the custody, care, or both of the Agency; or

(d) Who provides direct care or Services and is a proxy or represen-
tative of the non-Provider Client.

(24) “Client Services” means any Services that directly or primarily
support a Client, whether the Client is the recipient through the provision
of voluntary or mandatory Services. Client Services also means any Goods
that are incidental or specialized in relation to any Services defined in this
Subsection. Client Services may include but are not limited to (where these
terms are used in another statute, they must have that meaning):

(a) Housing, including utilities, rent or mortgage or assistance to pay
rent, mortgage or utilities;

(b) Sustenance, including clothing;

(c) Employment training or Skills training to improve employability;

(d) Services for people with disabilities;

(e) Foster care or foster care facilities;

(f) Residential care or residential care facilities;

(g) Community housing;

(h) In-home care including home delivered meals;

(i) Medical care, services and treatment, including but not limited to:

(A) Medical, Dental, Hospital, Psychological, Psychiatric, Therapy,
Vision;

(B) Alcohol and drug treatment;

(C) Smoking cessation;

(D) Drugs, prescriptions and non-prescription;

(E) Nursing services and facilities;

(j) Transportation or relocation;

(k) Quality of life, living skills training; or

(1) Personal care; or

(m) Legal services and expert witnesses services;

(n) Religious practices, traditions and services, separately or in any
combination thereof; and

(o) Educational services.

The term “Client Services” does not include benefits or services pro-
vided as a condition of employment with an Agency.

(25) “Closing” means the date and time specified in a Solicitation
Document as the deadline for submitting Offers.

(26) “Code” is the “Public Contracting Code,” defined in ORS
279A.010(1)(bb), and “Code” means ORS Chapters 279A,279B and 279C.

(27) “Competitive Quotes” means the sourcing method according to
OAR 125-249-0160.

(28) “Competitive Range” means the Proposers with whom the
Agency will conduct Discussions or Negotiations if the Agency intends to
conduct Discussions or Negotiations in accordance with OAR 125-247-
0260 or 125-249-0650.

(29) “Competitive Sealed Bidding” means the sourcing method
according to ORS 279B.055.

(30) “Competitive Sealed Proposals” means the sourcing method
according to ORS 279B.060.

(31) “Consultant” means the Person with whom an Agency enters into
a Contract for the purposes of consulting, conferring, or deliberating on one
or more subjects, and this Person provides advice or opinion; e.g.,
Consultants for Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services, and Related Services
as defined in ORS 279C.115 and information technology Consultants.

(32) “Contract” means an agreement between two or more Persons
which creates an obligation to do or not to do a particular thing. Its essen-
tials are competent parties, subject matter, a legal consideration, mutuality
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of agreement, and mutuality of obligation. For the purposes of these Rules,
“Contract” means Public Contract.

(33) “Contract Administration” means all functions related to a given
Contract, including Amendments, between an Agency and a Contractor
from:

(a) The time the Contract is signed by all parties until;

(b) The Work is completed and accepted or the Contract is terminat-
ed, final payment has been made, and any disputes have been resolved.

(34) “Contract Administrator” means the officer, employee, or other
individual designated in Writing by an Authorized Agency, by name or
position description, to conduct the Contract Administration of a Contract
or class of Contracts.

(35) “Contractor” means the Person with whom an Agency enters into
a Contract and has the same meaning as “Consultant” or “Provider.”

(36) “Contract Price” means, as the context requires, the maximum
monetary obligation that an Agency either will or may incur under a
Contract, including bonuses, incentives and contingency amounts, if the
Contractor fully performs under the Contract.

(37) “Contract Review Authority” means the Director of the
Department and the Director’s delegatee, unless specified by statute as the
Director of the Oregon Department of Transportation.

(38) “Contract-Specific Special Procurement” is defined in ORS
279B.085 and means a contracting procedure that differs from the proce-
dures described in ORS 279B.055, 279B.060, 279B.065 and 279B.070 and
is for the purpose of entering into a single Contract or a number of related
Contracts for the acquisition of specified Supplies and Services on a one-
time basis or for a single project.

(39) “Contracting Agency.”

(a) “Contracting Agency” is defined in ORS 279A.010(1)(b) and, for
Agencies operating under these Rules and the Code, means the Director of
the Oregon Department of Administrative Services, authorized to act on
their behalf according to ORS 279A.140.

(b) The definition of “Contracting Agency” in ORS 279A.010(1)(b)
does not give Agencies procurement authority. For procurement authority
of Agencies, see OAR 125-246-0170.

(40) “Cooperative Procurement” is defined in OAR 125-246-0400.

(41) “Cooperative Procurement Group” is defined in OAR 125-246-
0400.

(42) “Days” means calendar days.

(43) “Department” means the Oregon Department of Administrative
Services. The procurement authority of the Department is described in
OAR 125-246-0170. When a Rule refers to any action of the Department,
any individual acting on behalf of the Department must be authorized to
take such action in accordance with OAR 125-246-0170.

(44) “Department Price Agreement” means a Price Agreement issued
by the Department on behalf of all Agencies. Such Agreements may be
mandatory for use by Agencies or voluntary for use by Agencies. Such
Agreements may result from a Cooperative Procurement. According to
OAR 125-246-0360 (Purchases through Federal Programs), an Authorized
Agency may not purchase Supplies and Services through Federal Programs
if a mandatory Department Price Agreement for those authorized Supplies
and Services exists.

(45) “Designated Procurement Officer” means the individual desig-
nated and authorized by the head of an Authorized Agency to perform cer-
tain Procurement functions described in these Rules. If any head of an
Authorized Agency does not designate and authorize an individual as a
Designated Procurement Officer, “Designated Procurement Officer” also
means that head of the Authorized Agency, who then acts in the place of the
Designated Procurement Officer.

(46) “Descriptive Literature” means Written information submitted
with the Offer that addresses the Supplies and Services included in the
Offer.

(47) “Director” is defined in ORS 279A.010(1)(e) and means the
Director of the Department or a person designated by the Director to carry
out the authority of the Director under the Public Contracting Code and
these Rules.

(48) “Discussions” means to exchange information, compare views,
take counsel, and communicate with another for the purposes of achieving
clarification and mutual understanding of an Offer.

(49) “Disqualification” means a disqualification, suspension or debar-
ment of a Person according to ORS 200.065, 200.075, and 279A.110 and
OAR 125-246-0210(4).

(50) “Donee” is defined in ORS 279A.250(1) and means an entity eli-
gible to acquire federal donation property based upon federal regulations or
eligible to acquire Surplus Property in accordance with rules adopted by the
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Department. Entities eligible to acquire federal donation property may also
acquire Surplus Property other than federal donation property.

(51) “Electronic Advertisement” means an Agency’s Solicitation
Document, Request for Quotes, request for information or other document
inviting participation in the Agency’s Procurements made available over
the Internet via:

(a) The World Wide Web;

(b) ORPIN; or

(c) An Electronic Procurement System other than ORPIN approved
by the Chief Procurement Officer. An Electronic Advertisement may or
may not include a Solicitation Document.

(52) “Electronic Offer” means a response to an Agency’s Solicitation
Document or request for Quotes submitted to an Agency via

(a) The World Wide Web or some other Internet protocol; or

(b) ORPIN.

(53) “Electronic Procurement System” means ORPIN or other system
approved by the Chief Procurement Officer, constituting an information
system that Persons may access through the Internet, using the World Wide
Web or some other Internet protocol, or that Persons may otherwise remote-
ly access using a computer, that enables Persons to send Electronic Offers
and an Agency to post Electronic Advertisements, receive Electronic
Offers, and conduct any activities related to a Procurement.

(54) “Electronic Goods” means Goods which are dependent on elec-
tric currents or electromagnetic fields in order to Work properly and Goods
for the generation, transfer and measurement of such currents and fields.

(55) “Emergency” means circumstances that:

(a) Could not have been reasonably foreseen;

(b) Create a substantial risk of loss, damage or interruption of servic-
es or a substantial threat to property, public health, welfare or safety; and

(c) Require prompt execution of a Contract to remedy the condition.
An “Emergency Procurement” means a sourcing method according to ORS
279B.080, 279C.335(5), 125-248-0200, or related Rules.

(56) “Energy Savings Performance Contract” means a Public
Contract between an Agency and a qualified energy service company for
the identification, evaluation, recommendation, design and construction of
energy conservation measures, including a design-build contract, that guar-
antee energy savings or performance.

(57) “Engineer” is defined in ORS 279C.100 and means a Person who
is registered and holds a valid certificate in the practice of engineering in
the State of Oregon, as provided under ORS 672.002 to 672.325, and
includes all terms listed in ORS 672.002(2).

(58) “Enterprise Information Technology and Telecommunications”
is defined in ORS (Chapter 807, 2015 Laws) and means:

(a) Technologies, resources, systems and services that state agencies
use to generate, process, store and secure information for governmental
purposes, including geographic information;

(b) Technologies, resources, systems and services that state agencies
use to send, receive, process or otherwise facilitate telecommunications for
governmental purposes; and

(c) Technologies, resources, systems and services that state agencies
use to install, maintain, repair, update, replace, remove or otherwise support
the technologies, resources, systems or services described in paragraphs (a)
and (b) of this subsection.

(59) “Established Catalog Price” means the price included in a cata-
log, price list, schedule or other form that:

(a) Is regularly maintained by a manufacturer or Contractor;

(b) Is either published or otherwise available for inspection by cus-
tomers; and

(c) States prices at which sales are currently or were last made to a
significant number of any category of buyers or to buyers constituting the
general market, including public bodies, for the Supplies and Services
involved.

(60) “Executive Department” is defined in ORS 174.112.

(a) Subject to ORS 174.108, “Executive Department” means: all
statewide elected officers other than judges, and all boards, commissions,
departments, divisions and other entities, without regard to the designation
given to those entities, that are within the Executive Department of gov-
ernment as described in Section 1, Article III of the Oregon Constitution,
and that are not:

(A) In the judicial department or the legislative department;

(B) Local governments; or

(C) Special government bodies.

(b) Subject to ORS 174.108, as used in the statutes of this State,
“Executive Department” includes:
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(A) An entity created by statute for the purpose of giving advice only
to the Executive Department and that does not have members who are offi-
cers or employees of the judicial department or Legislative Department;

(B) An entity created by the Executive Department for the purpose of
giving advice to the Executive Department, if the document creating the
entity indicates that the entity is a public body; and

(C) Any entity created by the Executive Department other than an
entity described in Subsection (B), unless the document creating the entity
indicates that the entity is not a governmental entity or the entity is not sub-
ject to any substantial control by the Executive Department.

(61) “Findings” is defined in ORS 279C.330 and means the justifica-
tion for an Agency’s conclusion that includes, but is not limited to, infor-
mation regarding:

(a) Operational, budget and financial data;

(b) Public benefits;

(c) Value engineering;

(d) Specialized expertise required;

(e) Public safety;

(f) Market conditions;

(g) Technical complexity; and

(h) Funding sources.

(62) “Fire Protection Equipment” is defined in ORS 476.005 and
means any apparatus, machinery or appliance intended for use by a fire
service unit in fire prevention or suppression activities, excepting forest fire
protection equipment.

(63) “Flagger” means a person who controls the movement of vehic-
ular traffic through construction projects using sign, hand or flag signals.

(64) “Formal Selection Procedure” means the procedure according to
OAR 125-248-0220.

(65) “Fringe Benefits” is defined in ORS 279C.800 and means the
amount of:

(a) The rate of contribution irrevocably made by a Contractor or sub-
contractor to a trustee or to a third person under a plan, fund or program;
and

(b) The rate of costs to the Contractor or subcontractor that may be
reasonably anticipated in providing benefits to Workers according to an
enforceable commitment to carry out a financially responsible plan or pro-
gram that is committed in Writing to the Workers affected, for medical or
hospital care, pensions on retirement or death, compensation for injuries or
illness resulting from occupational activity, or insurance to provide any of
the foregoing, for unemployment benefits, life insurance, disability and
sickness insurance or accident insurance, for vacation and holiday pay, for
defraying costs of apprenticeship or other similar programs or for other
bona fide fringe benefits, but only when the Contractor or subcontractor is
not required by other federal, state or local law to provide any of these ben-
efits.

(66) “Good Cause” is defined in ORS 279C.585, and the Oregon
Construction Contractors Board must define “Good Cause” by rule. “Good
Cause” includes, but is not limited to, the financial instability of a subcon-
tractor. The definition of “Good Cause” must reflect the least-cost policy
for Public Improvements established in ORS 279C.305. This definition
does not apply to OAR 125-247-0255 and 125-247-0260.

(67) “Good Faith Dispute” is defined in ORS 279C.580(5)(b) and
means a documented dispute concerning:

(a) Unsatisfactory job progress;

(b) Defective work not remedied;

(c) Third-party claims filed or reasonable evidence that claims will be
filed;

(d) Failure to make timely payments for labor, equipment and materi-
als;

(e) Damage to the prime Contractor or subcontractor; or

(f) Reasonable evidence that the subcontract cannot be completed for
the unpaid balance of the subcontract sum.

(68) “Goods” means supplies, equipment, or materials, and any per-
sonal property, including any tangible, intangible and intellectual property
and rights and licenses in relation thereto, that an Agency is authorized by
law to procure.

(69) “Goods and Services” or “Goods or Services” is defined in ORS
279A.010 and for purposes of these Rules falls within the meaning of
“Supplies and Services” (see the definition of “Supplies and Services” in
this Rule). “Goods and Services” or “Goods or Services” does not include
Personal Services. “Supplies and Services” includes Personal Services.

(70) “Governor’s Policy Advisor for Economic and Business Equity,
formerly the Advocate for Minority, Women and Emerging Small
Business”, (also known as the Director of Economic & Business Equity),
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means the individual appointed by the Governor to advise the Governor,
Legislature and Director’s Office on issues related to the integration of
minority, women and emerging small business into the mainstream of the
Oregon economy and business sector. The Governor’s Policy Advisor for
Economic and Business Equity, formerly the Advocate oversees the resolu-
tion of business concerns with Agencies impacting certified disadvantaged,
minority, women and emerging small businesses (DMWESB). The
Governor’s Policy Advisor for Economic and Business Equity, formerly the
Advocate is also charged with maintaining the Oregon Opportunity
Register and Clearinghouse to facilitate the timely notice of business and
contract opportunities to DMWESB firms certified by the Certification
Office for Business Inclusion and Diversity (COBID), formerly the Office
of Minority, Women and Emerging Small Businesses, (also known as the
Office of Economic & Business Equity), according to ORS 200.025.

(71) “Grant” is defined in ORS 279A.010(1)(k)(A) and means:

(a) An agreement under which an Agency receives money, property or
other assistance, including but not limited to federal assistance that is char-
acterized as a Grant by federal law or regulations, loans, loan guarantees,
credit enhancements, gifts, bequests, commodities or other assets, from a
grantor for the purpose of supporting or stimulating a program or activity
of the Agency and in which no substantial involvement by the grantor is
anticipated in the program or activity other than involvement associated
with monitoring compliance with the Grant conditions; or

(b) An agreement under which an Agency provides money, property
or other assistance, including but not limited to federal assistance that is
characterized as a grant by federal law or regulations, loans, loan guaran-
tees, credit enhancements, gifts, bequests, commodities or other assets, to a
recipient for the purpose of supporting or stimulating a program or activity
of the recipient and in which no substantial involvement by the Agency is
anticipated in the program or activity other than involvement associated
with monitoring compliance with the grant conditions.

(c) “Grant” does not include a Public Contract:

(A) For a Public Improvement for Public Works, as defined in ORS
279C.800; or

(B) For emergency Work, minor alterations or ordinary repair or
maintenance necessary to preserve a Public Improvement, when under the
Public Contract:

(i) An Agency pays moneys that the Agency has received under a
Grant; and

(ii) Such payment is made in consideration for Contract performance
intended to realize or to support the realization of the purposes for which
Grant funds were provided to the Agency.

(72) “Industrial Oil” means any compressor, turbine or bearing oil,
hydraulic oil, metal-working oil or refrigeration oil.

(73) “Informal Selection” means the procedure according to OAR
125-248-0210.

(74) Information Technology (IT) means:

(a) Any equipment or interconnected system or subsystem of equip-
ment used in the acquisition, storage, manipulation, management, move-
ment, control, security, display, switching, interchange, transmission, com-
munication, or reception of data or information electronically;

(b) Any development, implementation, and maintenance of computer
equipment, ancillary equipment, software, firmware, and related proce-
dures and services, including support services, consulting services, soft-
ware development and related resources; or

(c) Any computer programs, routines, or subroutines, including oper-
ating software, programming aids, application programs, and software
products.

(75) “Intermediate Procurement” means a sourcing method according
to ORS 279B.070 or OAR 125-249-0160.

(76) “Interstate Cooperative Procurement” is defined in OAR 125-
246-0400.

(77) “Invitation to Bid” or “ITB” is defined in ORS 279B.005 and
279C.400 and means all documents, whether attached or incorporated by
reference, used for soliciting Bids in accordance with ORS 279B.055,
279B.070 or 279C.335.

(78) “Joint Cooperative Procurement” is defined in OAR 125-246-
0400.

(79) “Judicial Department” is defined in ORS 174.113 and means the
Supreme Court, the Court of Appeals, the Oregon Tax Court, the circuit
courts and all administrative divisions of those courts, whether denominat-
ed as boards, commissions, committees or departments or by any other des-
ignation. The Judicial Department includes:

Oregon Bulletin

41

(a) An entity created by statute for the purpose of giving advice only
to the Judicial Department and that does not have members who are offi-
cers or employees of the Executive Department or Legislative Department;

(b) An entity created by the Judicial Department for the purpose of
giving advice to the judicial department, if the document creating the enti-
ty indicates that the entity is a public body; and

(c) Any entity created by the Judicial Department other than an enti-
ty described in paragraph (b) of this Subsection, unless the document cre-
ating the entity indicates that the entity is not a governmental entity or the
entity is not subject to any substantial control by the Judicial Department.

(80) “Labor Dispute” is defined in ORS 662.010 and includes any
controversy concerning terms or conditions of employment, or concerning
the association or representation of Persons in negotiating, fixing, main-
taining, changing or seeking to arrange terms or conditions of employment,
regardless of whether or not the disputants stand in the proximate relation
of employer and employee.

(81) “Land Surveyor” is defined in ORS 279C.100(4) and means a
Person who is registered and holds a valid certificate in the practice of land
surveying in the State of Oregon, as provided under ORS 672.002 to
672.325, and includes all terms listed in ORS 672.002(5).

(82) “Legally Flawed” is defined in ORS 279B.405(1)(b) and means
that a Solicitation Document contains terms or conditions that are contrary
to law.

(83) “Legislative Department” is defined in ORS 174.114 and, subject
to ORS 174.108, means the Legislative Assembly, the committees of the
Legislative Assembly and all administrative divisions of the Legislative
Assembly and its committees, whether denominated as boards, commis-
sions or departments or by any other designation. The Legislative
Department includes:

(a) An entity created by statute for the purpose of giving advice only
to the Legislative Department and that does not have members who are offi-
cers or employees of the executive department or judicial department;

(b) An entity created by the Legislative Department for the purpose of
giving advice to the legislative department, but that is not created by
statute, if the document creating the entity indicates that the entity is a pub-
lic body; and

(c) Any entity created by the Legislative Department by a document
other than a statute and that is not an entity described in paragraph (b) of
this Subsection, unless the document creating the entity indicates that the
entity is not a governmental entity or the entity is not subject to any sub-
stantial control by the Legislative Department.

(84) “Locality” is defined in ORS 279C.800(3) and means the fol-
lowing district in which the Public Works, or the major portion thereof, is
to be performed:

(a) District 1, composed of Clatsop, Columbia and Tillamook
Counties;

(b) District 2, composed of Clackamas, Multnomah and Washington
Counties;

(c) District 3, composed of Marion, Polk and Yamhill Counties;

(d) District 4, composed of Benton, Lincoln and Linn Counties;

(e) District 5, composed of Lane County;

(f) District 6, composed of Douglas County;

(g) District 7, composed of Coos and Curry Counties;

(h) District 8, composed of Jackson and Josephine Counties;

(i) District 9, composed of Hood River, Sherman and Wasco
Counties;

(j) District 10, composed of Crook, Deschutes and Jefferson Counties;

(k) District 11, composed of Klamath and Lake Counties;

(1) District 12, composed of Gilliam, Grant, Morrow, Umatilla and
Wheeler Counties;

(m) District 13, composed of Baker, Union and Wallowa Counties;
and

(n) District 14, composed of Harney and Malheur Counties.

(85) “Lowest Responsible Bidder” is defined in ORS 279A.010(1)(r)
and means the lowest Bidder who:

(a) Has substantially complied with all prescribed Public Contracting
procedures and requirements;

(b) Has met the standards of responsibility set forth in ORS
279B.110(2) or 279C.375;

(c) Has not been debarred or disqualified by the Agency under ORS
279B.130 or 279C .440; and

(d) Is not on the list created by the Oregon Construction Contractors
Board under ORS 701.227, if the advertised contract is a Public
Improvement Contract.
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(86) “Lubricating Oil” means any oil intended for use in an internal
combustion crankcase, transmission, gearbox or differential or an automo-
bile, bus, truck, vessel, plane, train, heavy equipment or machinery pow-
ered by an internal combustion engine.

(87) “Mandatory Use Contract” means a Public Contract, Department
Price Agreement, or other agreement that an Agency is required to use for
the Procurement of Supplies and Services.

(88) “Multistepped” means more than one step, phase, tier, or round
in a process used in Competitive Sealed Bidding or Competitive Sealed
Proposals according to ORS 279B and OAR Division 247.

(89) “Negotiations” means to compare views, take counsel, and com-
municate with another so as to arrive at a voluntary, mutual agreement
about a matter.

(90) “Nonprofit Organization” is defined in ORS 279C.810 and
means an organization or group of organizations described in Section
501(c)(3) of the Internal Revenue Code that is exempt from income tax
under Section 501(a) of the Internal Revenue Code.

(91) “Nonresident Offeror” means an Offeror who is not a resident
Offeror. For the meaning of residency, see the definition of “Resident
Offeror.”

(92) “Not-for-Profit Organization” means a Nonprofit Corporation as
defined in ORS 307.130(1)(c).

(93) “OAR” means the Oregon Administrative Rules.

(94) “Offer” means a response to a Solicitation, including: a Bid,
Proposal, Quote or similar response to a Solicitation.

(95) “Offeror” means a Person who submits an Offer

(96) “Offering” means a Bid, Proposal, or Quote.

(97) “OPB Certified Professional” means an individual holding an
active Oregon Procurement Basic Certification, issued by the Chief
Procurement Officer.

(98) “Opening” means the date, time and place specified in the
Solicitation Document for the public opening of Written sealed Offers.

(99) “Ordering Instrument” or “Order” means a document used by an
Authorized Agency in compliance with the Public Contracting Code, these
Rules, and Department policies, for the general purpose of ordering
Supplies and Services from one or more Providers.

(a) An Ordering Instrument or Order may also be known as a
Purchase Order, Work Order, or other name assigned by an Agency.

(b) A Price Agreement may specify the use of Ordering Instruments.

(c) Absent a Price Agreement and subject to the Public Contracting
Code, Rules, and Department policies, an Authorized Agency’s appropriate
use of an Ordering Instrument is an Offer to purchase Supplies and Services
from one or more Providers, and a Provider’s responsive and appropriate
acceptance of the Offer creates a Public Contract.

(100) “Ordinary Construction Services” means those services that are
not Public Improvements, are procured under ORS Chapter 279B, and are
otherwise under ORS Chapter 279C, in accordance with OAR 125-249-
0100(1) and 125-249-0140.

(101) “Original Contract” means the initial Contract or Price
Agreement of the Department or an Authorized Agency. See OAR 125-246-
0400 for the definition of “Original Contract” that the Public Contracting
Code and Rules use for Cooperative Procurements only.

(102) “ORPIN” means the on-line electronic Oregon Procurement
Information Network administered by the Department, as further described
in OAR 125-246-0500.

(103) “ORS” means the Oregon Revised Statutes.

(104) “Participant” is defined in OAR 125-246-0400.

(105) “Permissive Cooperative Procurement” is defined in OAR 125-
246-0400.

(106) “Person” means an individual, corporation, business trust,
estate, trust, partnership, limited liability company, association, joint ven-
ture, governmental agency, public corporation or any other legal or com-
mercial entity. “Person” is also defined in ORS 279C.500 and means the
State Accident Insurance Fund Corporation and the Department of
Revenue. “Person” is defined in ORS 279C.815 and means any employer,
labor organization or any official representative of an employee or employ-
er association.

(107) “Personal Services” under ORS 279B means services that
require specialized skills, knowledge and resources in the application of
technical or scientific expertise, or the exercise of professional, artistic or
management discretion or judgment, including, without limitation, the
services of an accountant, physician or dentist, educator, information tech-
nology professional, Consultant, broadcaster, or artist (including a photog-
rapher, filmmaker, painter, weaver or sculptor). “Personal Services” under
ORS 279C includes the services of an Architect, Engineer,

Oregon Bulletin

42

Photogrammetrist, Transportation Planner, Land Surveyor or Provider of
Related Services as defined in ORS 279C.100, and that definition applies
only to ORS 279C.100 to 279C.125, for Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying
Services or Related Services.

(108) “Personal Services Contract” means a Contract or a member of
a class of Contracts for Personal Services. Contracts for Architectural,
Engineering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Services, and Related Services are a special class of Personal
Services Contracts, defined in ORS 279C.100(5), and Providers under such
Contracts are Consultants, as defined in OAR 125-248-0110(1).

(109) “Prevailing Rate of Wage” is defined in ORS 279C.800 and
means the rate of hourly wage, including all fringe benefits, paid in the
Locality to the majority of Workers employed on projects of similar char-
acter in the same trade or occupation, as determined by the Commissioner
of the Bureau of Labor and Industries.

(110) “Price Agreement.”

(a) “Price Agreement” is defined in ORS 279A.010(1)(v) and means
a Public Contract for the Procurement of Supplies and Services at a set
price with:

(A) No guarantee of a minimum or maximum purchase; or

(B) An initial order or minimum purchase combined with a continu-
ing Contractor obligation to provide Supplies and Services in which the
Authorized Agency does not guarantee a minimum or maximum addition-
al purchase.

(b) The set price may exist at the outset or be determined later by an
Ordering Instrument.

(c) A “Price Agreement” as a Public Contract may collectively consist
of an initial agreement, together with later Ordering Instruments, if any.

(A) The initial agreement may be known as an agreement to agree, a
master agreement, a Price Agreement for any Supplies and Services, a serv-
ices agreement, or a retainer agreement, if such agreement meets the
requirements of this Rule’s definition.

(B) The Ordering Instrument may be known as a work order, purchase
order, or task order, or by another name for ordering purposes and related
to the initial agreement.

(111) “Procurement” means the act of purchasing, leasing, renting or
otherwise acquiring or selling: Supplies and Services; Architectural,
Engineering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Services and Related Services; and Public Improvements.
Procurement includes each function and procedure undertaken or required
to be undertaken by an Authorized Agency to enter into a Public Contract,
administer a Public Contract and obtain the performance of a Public
Contract under the Public Contracting Code and these Rules. Procurement
includes Contract Administration, and Contract Administration includes
Amendments.

(112) “Procurement Document” collectively means the inclusive
Solicitation Document and all documents either attached or incorporated by
reference, and any changes thereto, used for any of the methods according
to ORS 279A.200 through 279A.220, 279B.055 through 279B.085,
279C.100 through 279C.125, or 279C.300 through 2729C 450.

(113) “Procurement File” means any of the following files maintained
by an Authorized Agency: a solicitation, Contract, Amendment, Work
Order, or contract administration file, separately or collectively.

(114) “Procurement Process” means the process related to these acts,
functions, and procedures of Procurement.

(115) “Product Sample” means the exact Goods or a representative
portion of the Goods offered in an Offer, or the Goods requested in the
Solicitation Document as a sample.

(116) “Property” is defined in ORS 279A.250 and means personal
property.

(117) “Proposal” means a Written response to a Request for
Proposals.

(118) “Proposer” means a Person who submits a proposal in response
to a Request for Proposals, except for Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying
Services and Related Services according to OAR 125-248-0110, whereby
“Proposer” means a Consultant who submits a proposal to an Authorized
Agency in response to a Request for Proposals.

(119) “Provider” means collectively or in the alternative: the suppli-
er, Contractor or Consultant, providing Supplies and Services or Public
Improvements.

(120) “Post-consumer Waste” means a finished material that would
normally be disposed of as solid waste, having completed its life cycle as a
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consumer item. “Post-consumer waste” does not include manufacturing
waste.

(121) “Public Agency” is defined in ORS 279C.800 and means the
State of Oregon or any political subdivision thereof or any county, city, dis-
trict, authority, public corporation or entity and any of their instrumentali-
ties organized and existing under law or charter.

(122) “Public Body” is defined in ORS 174.109, subject to ORS
174.108, and means state government bodies, local government bodies and
special government bodies.

(123) “Public Contract” is defined in ORS 279A.010(1)(z) and means
a sale or other disposal, or a purchase, lease, rental or other acquisition, by
an Authorized Agency of Supplies and Services, Public Improvements,
Public Works, minor alterations, or ordinary repair or maintenance neces-
sary to preserve a Public Improvement. “Public Contract” does not include
Grants. For the purposes of these Rules, “Public Contract” means Contract.

(124) “Public Contracting” is defined in ORS 279A.010(1)(aa) and
means Procurement activities described in the Public Contracting Code
relating to obtaining, modifying or administering Public Contracts or Price
Agreements.

(125) “Public Contracting Code” or “Code” is defined in ORS
279A.010(1)(bb) and means 279A, 279B and 279C.

(126) “Public Improvement Contract” means a Public Contract for a
Public Improvement. “Public Improvement Contract” does not include a
Public Contract for emergency Work, minor alterations, or ordinary repair
or maintenance necessary to preserve a Public Improvement.

(127) “Public Improvement” is defined in ORS 279A.010(1)(cc) and
means a project for construction, reconstruction or major renovation on real
property by or for an Authorized Agency. “Public Improvement” does not
include:

(a) Projects for which no funds of an Authorized Agency are directly
or indirectly used, except for participation that is incidental or related pri-
marily to project design or inspection; or

(b) Emergency Work, minor alteration, ordinary repair or mainte-
nance necessary to preserve a Public Improvement.

(128) “Public Works” is defined in ORS 279C.800 and includes, but
is not limited to: roads, highways, buildings, structures and improvements
of all types, the construction, reconstruction, major renovation or painting
of which is carried on or contracted for or by any public agency, to serve
the public interest, but does not include the reconstruction or renovation of
privately owned property that is leased by a Public Agency.

(129) “Purchase Order” means an Ordering Instrument or Order, as
defined in this Rule.

(130) “Qualifications Based Selection (QBS)” means the qualifica-
tions based selection process mandated by ORS 279C.110 for
Architectural, Engineering, Photogrammetric Mapping, Transportation
Planning or Land Surveying Services, and Related Services Contracts.

(131) “Quote” means a verbal or Written Offer obtained through an
Intermediate Procurement according to either OAR 125-247-0270 or 125-
249-0160.

(132) “Recycled Material” means any material that would otherwise
be a useless, unwanted or discarded material except for the fact that the
material still has useful physical or chemical properties after serving a spe-
cific purpose and can, therefore, be reused or recycled.

(133) “Recycled Oil” means used oil that has been prepared for reuse
as a petroleum product by refining, re-refining, reclaiming, reprocessing or
other means, provided that the preparation or use is operationally safe,
environmentally sound and complies with all laws and regulations.

(134) “Recycled Paper” means a paper product with not less than:

(a) Fifty percent of its fiber weight consisting of secondary waste
materials; or

(b) Twenty-five percent of its fiber weight consisting of post-con-
sumer waste.

(135) “Recycled PETE” means post-consumer polyethylene tereph-
thalate material.

(136) “Recycled Product” means all materials, goods and supplies,
not less than 50 percent of the total weight of which consists of secondary
and post-consumer waste with not less than 10 percent of its total weight
consisting of post-consumer waste. “Recycled Product” includes any prod-
uct that could have been disposed of as solid waste, having completed its
life cycle as a consumer item, but otherwise is refurbished for reuse with-
out substantial alteration of the product’s form.

(137) “Related Services” is defined in ORS 279C.100(8).

(138) “Request for Proposals” or “RFP” is defined in ORS 279B.005
and means all documents, either attached or incorporated by reference, and
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any Addenda thereto, used for soliciting Proposals in accordance with
ORS.279B.060, 279B.070 or 279C 405 and related rules.

(139) “Request for Qualifications” or “RFQ” means a Written docu-
ment issued by an Authorized Agency and describing: the Authorized
Agency’s circumstances; the type of service(s) or Work desired; significant
evaluation factors; their relative importance; if appropriate, price; and com-
petitive qualifications. Contractors respond in Writing to the Authorized
Agency by describing their experience and qualifications. The RFQ will not
result in a Contract. It establishes a list of qualified Contractors in accor-
dance with OAR 125-247-0550, 125-248-0220 or 125-249-0645.

(140) “Request for Quotes” means a Written or oral request for prices,
rates or other conditions under which a potential Contractor would provide
Supplies and Services or Public Improvements described in the request.

(141) “Resident Bidder” is defined in ORS 279A.120 and means a
Bidder that has paid unemployment taxes or income taxes in this state dur-
ing the 12 calendar months immediately preceding submission of the Bid,
has a business address in this State, and has stated in the Bid whether the
Bidder is a “Resident Bidder.”

(142) “Resident Offeror” means an Offeror that has paid unemploy-
ment taxes or income taxes in this state during the 12 calendar months
immediately preceding submission of the Offer, has a business address in
this State, and has stated in the Offer whether the Offeror is a “resident
Offeror.”

(143) “Responsible” means meeting the standards set forth in OAR
125-247-0640 or 125-249-0390(2), and not debarred or disqualified by the
Authorized Agency under OAR 125-247-0575 or 125-249-0370.

(144) “Responsible Bidder” or “Responsible Proposer” is defined in
ORS 279A.105 and 279B.005 and means a person who meets the standards
of responsibility as described in ORS 279B.110.

(145) “Responsible Offeror” means, as the context requires, a
Responsible Bidder, Responsible Proposer or a Person who has submitted
an Offer and meets the standards set forth in OAR 125-247-0640 or 125-
249-0390(2), and who has not been debarred or disqualified by the Agency
under OAR 125-247-0575 or 125-249-0370, respectively.

(146) “Responsible Proposer” or “Responsible Bidder” is defined in
ORS 279B.005 and means a Person who meets the standards of responsi-
bility described in ORS 279B.110.

(147) “Responsive” means having the characteristic of substantial
compliance in all material respects with applicable solicitation require-
ments.

(148) “Responsive Bid” or “Responsive Proposal” is defined in ORS
279B.005 and means a Bid or Proposal that substantially complies with the
Invitation to Bid or Request for Proposals, respectively, and all prescribed
Procurement procedures and requirements.

(149) “Responsive Offer” means, as the context requires, a
Responsive Bid, Responsive Proposal or other Offer that substantially com-
plies in all material respects with applicable Solicitation requirements.

(150) “Responsive Proposal” or “Responsive Bid” is defined in ORS
279B.005 and means a bid or proposal that substantially complies with the
Invitation to Bid or Request for Proposals and all prescribed procurement
procedures and requirements.

(151) “Retainage” is defined in ORS 279C.550 and means the differ-
ence between the amount earned by a Contractor on a Public Contract and
the amount paid on the contract by the Authorized Agency.

(152) “Rules” means these Public Contracting Rules of the
Department including Divisions 246 through 249, unless otherwise indicat-
ed.

(153) “Scope” means the extent or range of view, outlook, applica-
tion, operation, or effectiveness. Scope does not include the dollar amount
of the Contract.

(154) “Secondary Waste Materials” means fragments of products or
finished products of a manufacturing process that has converted a virgin
resource into a commodity of real economic value. “Secondary Waste
Materials” includes post-consumer waste. “Secondary Waste Materials”
does not include excess virgin resources of the manufacturing process. For
paper, “Secondary Waste Materials” does not include fibrous waste gener-
ated during the manufacturing process such as fibers recovered from waste
water or trimmings of paper machine rolls, mill broke, wood slabs, chips,
sawdust or other wood residue from a manufacturing process.

(155) “Serial Negotiation” means a Negotiation that is sequential, on-
going, consecutive, alternating, or repetitive.

(156) “Services” or “services,” for the purpose of these Rules only,
means Trade Services, Personal Services, or any combination thereof.

(157) “Signature” means any Written mark, word or symbol that is
made or adopted by a Person with the intent to be bound and that is attached
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to or logically associated with a Written document to which the Person
intends to be bound.

(158) “Signed” means, as the context requires, that a Written docu-
ment contains a Signature or that the act of making a Signature has
occurred.

(159) “Small Procurement” means a sourcing method according to
ORS 279B.065.

(160) “Sole-Source Procurement” means a sourcing method by which
an Authorized Agency awards a Contract without competition to a single
source for Supplies and Services, when Written justification demonstrates
no other source is available, in accordance with ORS 279B.075 and OAR
125-247-0275.

(161) “Solicitation” means:

(a) A request by an Authorized Agency for the purpose of soliciting
Oftfers. This request may take the form of an Invitation for Bid, a Request
for Proposal, a Request for Quotation, a Request for Qualifications or a
similar document; or

(b) The process of notifying prospective Offerors that the Authorized
Agency requests such Offers; or

(c) The Solicitation Document itself.

(162) “Solicitation Document” means an Invitation to Bid; a Request
for Proposals; a Writing for a Small, Intermediate, Informal Selection,
Competitive Quote, or Emergency Procurement; a Special Procurement
Solicitation; or other document issued to invite Offers from prospective
Contractors in accordance with ORS 279B or 279C. “Solicitation
Document” includes related documents, either attached or incorporated by
reference, and any changes thereto, issued by an Authorized Agency to
establish an Original Contract that forms the basis for an Agency’s partici-
pation in a Procurement. The following examples are not Solicitation
Documents because they do not invite offers from prospective Contractors:
Request for Qualifications, a prequalification of Bidders, a request for
information, and a request for product prequalification.

(163) “Special Government Body” is defined in ORS 174.117 and

(a) Means any of the following:

(A) A public corporation created under a statute of this State and
specifically designated as a public corporation.

(B) A school district.

(C) A public charter school established under ORS Chapter 338.

(D) An education service district.

(E) A community college district or community college service dis-
trict established under ORS Chapter 341.

(F) An intergovernmental body formed by two or more public bodies.

(G) Any entity that is created by statute, ordinance or resolution that
is not part of state government or local government.

(H) Any entity that is not otherwise described in this Section that is:

(i) Not part of state government or local government;

(ii) Created according to authority granted by a statute, ordinance or
resolution, but not directly created by that statute, ordinance or resolution;
and

(iii) Identified as a governmental entity by the statute, ordinance or
resolution authorizing the creation of the entity, without regard to the spe-
cific terms used by the statute, ordinance or resolution.

(b) Subject to ORS 174.117, “Special Government Body” includes:

(A) An entity created by statute for the purpose of giving advice only
to a special government body;

(B) An entity created by a Special Government Body for the purpose
of giving advice to the special government body, if the document creating
the entity indicates that the entity is a public body; and

(C) Any entity created by a Special Government Body described in
Subsection (a) of this

Section, other than an entity described in paragraph (B) of this
Subsection, unless the document creating the entity indicates that the enti-
ty is not a governmental entity or the entity is not subject to any substantial
control by the Special Government Body.

(164) “Special Procurement” means a sourcing method may be a class
Special Procurement, a contract-specific Special Procurement or both,
unless the context requires otherwise in accordance with ORS 279B.085
and OAR 125-247-0287.

(a) “Class Special Procurement” is defined in ORS 279B.085 and
means a contracting procedure that differs from the procedures described in
ORS 279B.055, 279B.060, 279B.065 and 279B.070 and is for the purpose
of entering into a series of Contracts over time for the acquisition of a spec-
ified class of Supplies and Services.

(b) “Contract-specific Special Procurement” means a contracting pro-
cedure that differs from the procedures described in ORS 279B.055,
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279B.060, 279B.065 and 279B.070 and is for the purpose of entering into
a single Contract or a number of related contracts for the acquisition of
specified Supplies and Services on a one-time basis or for a single project.

(165) “Specification” is defined in ORS 279B.200(3) and means any
description of the physical or functional characteristics, or of the nature of
the Supplies and Services to be procured by an Agency. “Specification”
includes: any requirement for inspecting, testing, or preparing the Supplies
and Services for delivery and the quantities or qualities of Supplies and
Services to be furnished under the Contract. Specifications generally will
state the result to be obtained and occasionally may describe the method
and manner of performance.

(166) “State” means the State of Oregon.

(167) “State Government,” subject to ORS 174.108, means the
Executive Department, the Judicial Department and the Legislative
Department.

(168) “Substantial Completion” is defined in ORS 12.135 and means
the date when the contractee accepts in Writing the construction, alteration
or repair of the improvement to real property or any designated portion
thereof as having reached that state of completion when it may be used or
occupied for its intended purpose or, if there is no such Written acceptance,
the date of acceptance of the completed construction, alteration or repair of
such improvement by the contractee.

(169) “Supplies and Services” includes “Supplies or Services” and
collectively means Goods, Trade Services, Personal Services, and Ordinary
Construction Services separately or in any combination of these terms
thereof as appropriate within the context of the Rule. “Supplies and
Services” includes the terms “goods and services,” “goods or services,” and
“personal services” contained in ORS 279A and 279B. This term does not
include Public Improvements or Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying
Services, and Related Services, governed under ORS 279C.

(170) “Surplus Property” means all personal property, vehicles and
titled equipment property received by the Department as surplus from fed-
eral government units, state agencies, local governments, and special gov-
ernment bodies for sale to state agencies, political subdivisions of the State,
and private not-for-profit organizations or the general public or any combi-
nation thereof. See OAR 125-050.

(171) “Sustainability” is defined in ORS 184.421 and means using,
developing and protecting resources in a manner that enables people to
meet current needs and provides that future generations can also meet
future needs, from the joint perspective of environmental, economic and
community objectives.

(172) “Threshold” means a specific monetary limitation that distin-
guishes one Procurement method from another, triggers a requirement, or
marks a point of reference or change in Rule. For example, the Thresholds
of $10,000 to $150,000 distinguish Intermediate Procurements under ORS
279B from other methods.

(173) “Trade Services” means all remaining services that do not meet
the definition for Personal Services.

(174) “Unnecessarily Restrictive” is defined in ORS 279B.405(1)(c)
and means that Specifications limit competition arbitrarily, without reason-
ably promoting the fulfillment of the Procurement needs of an Agency.

(175) “Used Oil” is defined in ORS 459A.555 and means a petrole-
um-based oil which through use, storage or handling has become unsuitable
for its original purpose due to the presence of impurities or loss of original
properties.

(176) “Virgin Oil” means oil that has been refined from crude oil and
that has not been used or contaminated with impurities.

(177) “Work” means the furnishing of all services, materials, equip-
ment, labor, and incidentals necessary to successfully complete any indi-
vidual item or the entire Contract and the carrying out and completion of all
duties and obligations imposed by the Contract.

(178) “Work Order” means an Ordering Instrument related to
Services, including any incidental Supplies.

(179) “Writing” means letters, characters and symbols inscribed on
paper by hand, print, type or other method of impression, intend to repre-
sent or convey particular ideas or meanings. “Writing” when required or
permitted by law, or required or permitted in a Solicitation Document, also
means letters, characters and symbols made in electronic form and intend-
ed to represent or convey particular ideas or meanings.

(180) “Written” means existing in Writing.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.065, 279A.200, 279B.005 & 279C.110

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-

2006, f. & cert. ef. 5-31-06; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09,
cert. ef. 1-1-10; DAS 3-2012, f. 11-29-12, cert. ef. 12-1-12; DAS 4-2013, f. 12-17-13, cert.
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ef. 1-1-14; DAS 3-2014, f. 12-29-14, cert. ef. 1-1-15; DAS 4-2015, f. 12-29-15, cert. ef.
1-1-16

125-246-0135
Solicitation Templates; Contract Forms and Templates

See OAR 137-046-0140.

Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: 2015 OL, Ch. 646 (HB 2375)
Hist.: DAS 4-2015, f. 12-29-15, cert. ef. 1-1-16

125-246-0330
Supplier Requirements

(1) Tax Compliance.

(a) No Contract or other agreement for more than $1,000 may be
entered into, renewed or extended with any Person unless the Person certi-
fies in Writing, under penalty of perjury, that the Person is not in violation
of any tax laws in accordance with ORS 305.380(4), and 305.385(6) and
).

(b) Agency must determine that a Bidder or Proposer is responsible
under ORS 279B.110, OAR 125-247-0500 and 125-247-0640. In order to
make this determination, a Bidder or Proposer must demonstrate to the
Agency that the Bidder or Proposer has complied with the tax laws of this
state or a political subdivision of this state, including ORS 305.620 and
ORS chapters 316, 317 and 318, any tax provisions imposed by a political
subdivision that apply to the Offeror or to the performance of the Contract,
and any rules and regulations that implement or enforce those tax laws. The
Bidder or Proposer must demonstrate compliance by attesting in Writing,
that the Bidder or Proposer has complied with the tax laws of this state or
a political subdivision of this state, including ORS 305.620 and ORS chap-
ters 316, 317 and 318, any tax provisions imposed by a political subdivi-
sion that apply to the Offeror or to the performance of the Contract, and any
rules and regulations that implement or enforce those tax laws.
(Attestation).

(A) Agency may determine which Bidder or Proposer must submit an
Attestation and the timing and manner of the submittal.

(B) Agency may allow the Bidder or Proposer to electronically trans-
mit the Attestation, and Agency may maintain the electronically transmit-
ted Attestation in lieu of the original Attestation.

(C) A Contracting Agency may exercise discretion in determining
whether a particular form of attesting to compliance with the tax laws is
“credible and convenient” under ORS 279B.110(2)(e), taking into consid-
eration the circumstances in which the attestation is made and the conse-
quences of making a false attestation. Therefore, a Contracting Agency may
find acceptable forms of attestation that range from a notarized statement to
a less formal document that records the Offeror’s attestation. However,
State Contracting Agencies may not accept the certificate of compliance
with tax laws required by ORS 305.385 unless that certificate embraces, in
addition to the tax laws described in ORS 305.380, the tax laws of political
subdivisions.

(D) An Attestation attests to the Bidder or Proposer’s current compli-
ance with tax laws. During the period Bidder or Proposer is in compliance,
a Bidder or Proposer may submit a copy of the same Attestation to multi-
ple Agencies or for multiple Invitations to Bid or Requests for Proposals,
and an Agency is not required to obtain a new original Attestation from a
Bidder or Proposer for each Procurement.

(E) The Bidder or Proposer is responsible for determining whether the
Bidder or Proposer is in compliance with tax laws. If applicable, compli-
ance with tax laws may not require payment of taxes.

(2) Requirements to Transact Business in Oregon.

(a) A Contractor who is a corporation, partnership, or who has an
assumed business name must be registered with the Secretary of State
Office in accordance with ORS Chapters 58, 60, 62,63, 65,67, 70, and 648.
This registration is the obligation of the Contractor, not the Agency.

(b) In addition, for Contracts requiring the services of one or more
architects, engineers, and land surveyors, these Consultants must be regis-
tered with the appropriate licensing boards under the provisions of ORS
671.020, 672.020, and 672.025.

(c) The statutory requirements for contracting firms to register with
the Secretary of State’s Office may be subject to a limited number of excep-
tions under federal law. For example, national banks, when they contract
with Authorized Agencies, are not subject to the registration requirement.

(d) The Contractor or Consultant must be registered at the time of the
execution of the Contract and thereafter.

(3) Pay Equity Certificate. A Bidder or Proposer in any State
Contracting Agency procurements must demonstrate to the Agency that the
Bidder or Proposer possesses an unexpired certificate, issued by the Oregon
Department of Administrative Services under 2015 Oregon Laws, chapter
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454, section 2, if the Offeror employs 50 or more full-time workers at the
time of the Closing and the estimated contract price exceeds $500,000.
(a) Unless the certificate provides otherwise, the certificate shall be

unexpired for a period of three years from the date issued.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.140, 279B.110(1) & 279C.105(1)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cett. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10; DAS 3-2014, . 12-
29-14, cert. ef. 1-1-15; DAS 4-2015, f. 12-29-15, cert. ef. 1-1-16

125-246-0500
Oregon Procurement Information Network (ORPIN)

(1) The Oregon Procurement Information Network, known as
ORPIN, an Internet-based, on-line system, is the official publication forum
for state Procurement notices and advertisements, as functionality allows,
by the Department and all Agencies.

(2) All state Agencies must use ORPIN to comply with the reporting
requirements for:

(a) Personal Services Contracts in accordance with OAR 125-246-
0353;

(b) Agreements under ORS 190 in accordance with OAR 125-246-
0365; and

(c) Special Procurements in accordance with OAR 125-247-
0287(12).

(3) Authorized Agencies must use ORPIN in accordance with the
Department’s ORPIN Policy no. 107-009-020, the Department’s COBID
(formerly MWESB) Procurement Policy no. 107-009-030, and the

Governor’s Executive Order No. 12-03.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065, 279A.070 & 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 3-
2012, f. 11-29-12, cert. ef. 12-1-12; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14; DAS 4-2015,
f.12-29-15, cert. ef. 1-1-16

125-247-0100
Applicability

(1) In addition to the general requirements set forth in Division 246 of
these Rules, the Rules in this Division 247 apply to Public Contracting for
Supplies and Services. In the event of conflict or ambiguity, the more spe-
cific requirements of the Rules in this Division 247 take precedence over
the more general requirements of the Rules in Division 246.

(2) The Rules implement the Oregon Public Contracting Code, as
defined in ORS 279A.010, and this Division 247 of the Rules specifically
addresses matters covered in ORS Chapter 279B.

(3) For purposes of these Division 247 Rules, the Department adopts
the following Model Public Contract Rules, as revised and effective
January 1, 2016:

OAR 137-047-0255, 137-047-0257, 137-047-0260, 137-047-0261,
137-047-0265, 137-047-0270, 137-047-0310, 137-047-0320, 137-047-
0400, 137-047-0410, 137-047-0420, 137-047-0440, 137-047-0450, 137-
047-0460, 137-047-0470, 137-047-0480, 137-047-0490, 137-047-0525,
137-047-0575, 137-047-0620, 137-047-0640, 137-047-0650, 137-047-
0660, 137-047-0670, 137-047-0700, 137-047-0710, 137-047-0720, 137-
047-0745, 137-047-0740, 137-047-0750, 137-047-0760, 137-047-0800,
137-047-0810.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.015

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 3-

2011, f. 12-22-11, cert. ef. 1-1-12; DAS 3-2012, f. 11-29-12, cert. ef. 12-1-12; DAS 4-2015,
f. 12-29-15, cert. ef. 1-1-16

125-247-0185
Approval of Information Technology or Telecommunications
Procurements

For any Procurement of Information Technology or
Telecommunications with an anticipated Contract Price of $1,000,000.00
or more, a State Contracting Agency must obtain prior Written approval
from the State Chief Information Officer. In addition, and regardless of the
anticipated Contract Price, an Authorized Agency must obtain any review
or approval the State Chief Information Officer may require under 2015

Oregon Laws, Chapter 807 (HB 3099).
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: 2015 Oregon Laws, Chapter 807 (HB 3099)
Hist.: DAS 4-2015, f. 12-29-15, cert. ef. 1-1-16

125-247-0260
Competitive Sealed Proposals

(1) See OAR 137-047-0260 and 137-047-0261.

(2) Regardless of OAR 137-047-0260 and 137-047-0261, Authorized
Agencies must comply with the following provisions:
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(a) An Authorized Agency may use one or more or any combination
of the procedures described in ORS 279B.060 and this Rule.

(b) In addition to the requirements in ORS 279B.060(2), the Request
for Proposals must include the following:

(A) The form and instructions for submission of Proposals;

(B) A description of the procurement process, including but not limit-
ed to: optional process, evaluation, selection, and protest process.

(C) Mandatory preferences, if applicable, and any discretionary pref-
erences, if elected; and

(D) All applicable certifications of compliance with tax laws.

(c) Interviews. If the evaluation committee conducts interviews, it
must award weights, points or other classifications indicated in the Request
for Proposals for the anticipated interview.

(d) Competitive Range. The Authorized Agency may decrease the
number of Proposers in the initial Competitive Range if the excluded
Proposers have no reasonable chance to be the most Advantageous
Proposer.

(e) The Authorized Agency may continue serial or simultaneous
Negotiations until the Agency has determined:

(A) To award the Contract to the eligible Proposer with whom it is
currently discussing or negotiating;

(B) To conduct Revised Rounds of Negotiations; or

(C) To cancel the Procurement under ORS 279B.100.

(f) Revised Rounds of Negotiations.

(A) Process and Revisions. After publication of the original Request
for Proposals, the Authorized Agency may conduct successive rounds of
Proposals achieved through Negotiations to gain the best Proposal for pur-
poses of Award. These Negotiations may concern the price, Specifications,
and final terms and conditions, separately or in any combination. The
Agency must treat all Proposers fairly. Before the start of each round of
Negotiations, the Agency must disclose the parameters of that round of
Negotiations. At that time, the Agency may revise the Solicitation’s
Specifications, terms and conditions, evaluation criteria and weight, and
pricing structure in order to best meet the State’s interests (Revisions). At
each successive round, the Agency may disregard its scoring of prior
Proposals and commence new scoring for the new Proposals. The Agency
may eliminate any Proposal after a round because the Proposal did not meet
a minimum score, or the Proposal was not susceptible to award, and then
proceed with a subsequent round that requires additional Proposals based
on the Revision(s). If any Revision is made by the Agency in any subse-
quent round, the Agency reserves the right, in its sole discretion, to permit
any Proposer whose Proposal was previously eliminated to submit a new
Proposal, if the reason(s) for the elimination of the prior Proposal no longer
applies.

(B) Disclosures. The initial Solicitation Document must disclose that
a Revised Rounds of Negotiation process will or may be used. The Agency
must give notice to all initial Proposers of any Revision(s) in the
Specifications, terms and conditions, pricing structure, scoring model, and
award criteria, separately or in any combination. If the Agency discloses
any prices, terms or conditions offered by other Proposers, the Agency must
give notice of these disclosures to the initial Proposers.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.060

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10; DAS 3-2012, f. 11-
29-12, cert. ef. 12-1-12; DAS 4-2015, f. 12-29-15, cert. ef. 1-1-16

125-247-0270
Intermediate Procurements

(1) See OAR 137-047-0270.

(2) Regardless of OAR 137-047-0270, Authorized Agencies must
comply with the following provisions:

(a) Amendments. If the cumulative value of the original Contract
Price and all Amendments exceeds $150,000.00, or one hundred twenty-
five percent (125%) of the original Contract Price, whichever is greater,
then the Authorized Agency must request and obtain prior approval of a
Special Procurement in accordance with OAR 125-247-0287.

(b) Written Solicitation. Authorized Agencies are not required to use
a Written Solicitation, unless an Agency’s Designated Procurement Officer
requires a Written Solicitation. This Written Solicitation may allow revi-
sions to the Solicitation and opportunity for protests, at the discretion of the
Agency.

(c) Documentation. Authorized Agencies must document:

(A) The method used by the Agency; and

(B) Communications between the Agency and prospective Offerors.
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(d) Borderline Procurements. If an Authorized Agency’s Designated
Procurement Officer in good faith estimated that the Procurement would be
equal to or less than $150,000, and learned thereafter that all of the Offers
were minimally exceeding $150,000, this Procurement complies with ORS
279B.070 and this Rule upon the following conditions:

(A) The Designated Procurement Officer must document in the
Procurement File the basis for the original estimate under $150,000 and the
process used; and

(B) The Agency must comply with the remainder of ORS 279B.070
and this Rule.

(e) Notice on ORPIN. The Agency must post on ORPIN a notice that
it is seeking at least three Offers.

(A) The Notice must provide:

(i) A general description of the Supplies and Services to be acquired;

(ii) Contact information;

(iii) An adequate time period in accordance with the DAS COBID
(formerly MWESB) Policy; and

(iv) For Intermediate Procurements exceeding $100,000, the Time
Period must be a reasonable interval of at least seven (7) calendar Days.
Despite this Time Period, Authorized Agencies may determine that a short-
er Time Period is in the public’s interest and that a shorter Time Period will
not substantially affect competition. The Authorized Agency must docu-
ment the specific reason for the shorter Time Period in the Procurement File
in accordance with OAR 125-246-0556.

(B) OAR 125-247-0305 (Public Notice of Solicitation Documents)
does not apply to Intermediate Procurements.

(f) Negotiations. An Authorized Agency may negotiate with an
Offeror.

(g) Nothing in this Rule waives the Department of Justice legal suffi-

ciency review if applicable under ORS 291.047.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.070
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-
2006, f. & cert. ef. 5-31-06; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09,
cert. ef. 1-1-10; DAS 3-2012, f. 11-29-12, cert. ef. 12-1-12; DAS 4-2013, f. 12-17-13, cert.
ef. 1-1-14; DAS 4-2015, f. 12-29-15, cert. ef. 1-1-16

125-247-0500
Responsibility of Offerors

(1) Determination. Before awarding a Contract, the Authorized
Agency must determine that the Offeror submitting the lowest Bid or
Proposal or most Advantageous Offer is Responsible. The Authorized
Agency must use the standards set forth in ORS 279B.110 and OAR 125-
247-0640 to determine if an Offeror is Responsible. In the event an
Authorized Agency determines an Offeror is not Responsible, it must pre-
pare a Written determination of non-Responsibility as required by ORS
279B.110 and must reject the Offer.

(2) Independent Contractor Status, Tax Compliance, Pay Equity
Certificate and Requirements to Transact Business in Oregon. For these
responsibilities of Offerors, see OAR 125-246-0330.

(3) Life Cycle Costing. See OAR 125-247-0170.

(4) Record of Performance and Integrity. Authorized Agencies must

comply with ORS 279B.110.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.110
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05: DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10;
DAS 4-2015, f. 12-29-15, cert. ef. 1-1-16

125-247-0640
Rejection of an Offer

See 137-047-0640.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.050-279B.090

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10;
DAS 3-2011, f. 12-22-11, cert. ef. 1-1-12; DAS 4-2015, f. 12-29-15, cert. ef. 1-1-16

2; DAS 4-2015, f. 12-29-15, cert. ef. 1-1-16

125-248-0100
Application

(1) In addition to the general requirements set forth in division 246 of
these Rules, the Rules in this division 248 apply to:

(a) The screening and selection of Architects, Engineers,
Photogrammetrists, Transportation Planners, Land Surveyors, and
Providers of Related Services under Contracts, and set forth the procedures
through which Authorized Agencies select Consultants to perform
Architectural, Engineering, Photogrammetric Mapping, Transportation
Planning and Land Surveying Services or Related Services; and

(b) Two-tiered procedures for selection of Architects, Engineers,
Photogrammetrists, Transportation Planners, Land Surveyors and Providers
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of Related Services for certain Public Improvements owned and maintained
by a Local Government.

(2) In the event of conflict or ambiguity, the more specific require-
ments of the Rules in this division 248 take precedence over the more gen-
eral requirements of the Rules in Division 246.

(3) The Rules as a whole implement the Oregon Public Contracting
Code, as defined in ORS 279A.010, and this division 248 of the Rules
specifically addresses matters covered in ORS Chapter 279C.110 through
279C.125.

(4) Delegation of authority for these contracts must be according to
OAR 125-246-0170.

(5) The dollar Threshold amounts that are applicable to the Direct
Appointment Procedure, OAR 125-248-0200, the Informal Selection
Procedure, 125-248-0210, and the Formal Selection Procedure, 125-248-
220, are independent from and have no effect on the dollar Threshold
amounts that trigger the legal sufficiency review requirement for Agencies
under ORS 291.047.

(6) For purposes of these Division 248 Rules, the Department adopts
the following Model Public Contract Rules, as revised and effective
January 1,2016: OAR 137-048-0110, OAR 137-048-0120, OAR 137-048-
0130, OAR 137-048-0200, OAR 137-048-0210, OAR 137-048-0220, OAR
137-048-0230, OAR 137-048-0240, OAR 137-048-0250, OAR 137-048-
0260, OAR 137-048-0270, OAR 137-048-0300, OAR 137-048-0310, OAR

137-048-0320.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 3-2011, f. 12-22-11, cert. ef. 1-1-12; DAS 3-2012, f. 11-29-
12, cert. ef. 12-1-12; DAS 3-2014, f. 12-29-14, cert. ef. 1-1-152; DAS 4-2015, f. 12-29-15,
cert. ef. 1-1-16

125-248-0220
Formal Selection Procedure

See OAR 137-048-0220.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279C.110

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10; DAS 3-2011, f. 12-
22-11, cert. ef. 1-1-12; DAS 4-2015, f. 12-29-15, cert. ef. 1-1-16

125-249-0100
Application; Federal Override; Effective Date

See OAR 137-049-0100.

(1) In addition to the general requirements set forth in Division 246 of
these Rules, the Rules in this division 249 apply to Public Improvement
Contracts. Only specific Rules in this division 249 apply to Public
Contracts for Ordinary Construction Services as described in OAR 125-
249-0140. In the event of conflict or ambiguity, the more specific require-
ments of the Rules in this division 249 take precedence over the more gen-
eral requirements of the Rules in division 246.

(2) The Rules as a whole implement the Oregon Public Contracting
Code (Code), as defined in ORS 279A.010. This division 249 of the Rules
specifically addresses matters covered in ORS Chapter 279C.005,
279C.010, 279C.300 through 279C.870. Rules related to Architectural,
Engineering, Land Surveying, and Related Services are found in division
248.

(3) According to OAR 125-246-0100 and except as otherwise
expressly provided in ORS 279C.800 through 279C.870, applicable feder-
al statutes and regulations govern when federal funds are involved and the
federal statutes or regulations require additional conditions or conflict with
the Code or with these Rules.

(4) For purposes of these division 249 Rules, the Department adopts
the following Model Public Contract Rules, as revised and effective
January 1, 2016: OAR 137-049-0130, 137-049-0140, 137-049-0150, 137-
049-0160, 137-049-0200, 137-049-0210, 137-049-0220, 137-049-0230,
137-049-0240, 137-049-0250, 137-049-0260, 137-049-0270, 137-049-
0280, 137-049-0290, 137-049-0300, 137-049-0310, 137-049-0320, 137-
049-0330, 137-049-0340, 137-049-0350, 137-049-0360, 137-049-0370,
137-049-0380, 137-049-0390, 137-049-0395, 137-049-0400, 137-049-
0410, 137-049-0420, 137-049-0430, 137-049-0440, 137-049-0450, 137-
049-0460, 137-049-0470, 137-049-0490, 137-049-0600, 137-049-0610,
137-049-0620, 137-049-0640, 137-049-0645, 137-049-0650, 137-049-
0660, 137-049-0670, 137-049-0680, 137-049-0690, 137-049-0800, 137-
049-0810, 137-049-0815, 137-049-0820, 137-049-0830, 137-049-0840,
137-049-0850, 137-049-0860, 137-049-0870, 137-049-0880, 137-049-

0890, 137-049-0900, 137-049-0910.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.065

Oregon Bulletin

47

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 3-2011, f. 12-22-11, cert. ef. 1-1-12; DAS 4-2015, f. 12-29-
15, cert. ef. 1-1-16

125-249-0120
Definitions

The definitions for this Division 249 are found in OAR 125-246-
0110, except the following Rule and definitions apply only to this division
249: Capitalized terms used in this division 249 of the Rules must have the
meaning set forth below or within the Sections in which they appear (such
as the Section on Alternative Contracting Methods beginning at OAR 125-
249-0600, and if not defined there, then the meaning set forth in division
246 of the Rules, and if not defined there, then the meaning set forth in the
Code at ORS 279A.010 (general definitions) or 279C.330 (for the term
Findings).

(1) “Competitive Range” means the number of Proposers with whom
the Authorized Agency will conduct Discussions or Negotiations if the
Authorized Agency intends to conduct Discussions or Negotiations in
accordance with OAR 125-249-0390. The size of the Competitive Range
must be stated in the Solicitation Document, but will be decreased if the
number of Proposers that submit Proposals is less than the specified num-
ber, or may be increased by the Authorized Agency in accordance with
OAR 125-249-0390.

(2) “Conduct Disqualification” means a Disqualification according to
ORS 279C 440.

(3) “Disqualification” means the preclusion of a Person from con-
tracting with an Authorized Agency for a period of time in accordance with
OAR 125-249-0370. An Authorized Agency is authorized to disqualify a
Person in accordance with OAR 125-249-0370.

(4) “Foreign Contractor” means a Contractor that is not domiciled in
or registered to do business in the State of Oregon. See OAR 125-249-
0490.

(5) “Notice” means any of the alternative forms of public announce-
ment of Procurements, as described OAR 125-249-0210.

(6) “Responsible Offeror” (also, Responsible Bidder or Responsible
Proposer, as applicable) means a Person that has submitted an Offer and
meets the standards set forth in OAR 125-249-0390(2) and that has not
been disqualified by the Authorized Agency under OAR 125-249-0370.
‘When used alone, “Responsible” means meeting the aforementioned stan-
dards.

(7) “Responsive Offer” (also, Responsive Bid or Responsive
Proposal, as applicable) means an Offer that substantially complies in all
material respects with applicable Solicitation procedures and requirements
and the Solicitation Document. When used alone, “Responsive” means
having the characteristic of substantially complying in all material respects
with applicable Solicitation procedure and requirements and the

Solicitation Document.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10; DAS 4-2015, f. 12-29-15, cert. ef. 1-1-16

125-249-0370
Disqualification of Persons

See OAR 137-049-0370.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 200.065, 200.075, 279A.110, 279C 440, 279C 445 & 279C 450
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10; DAS 3-2011, f. 12-22-11, cert. ef. 1-1-12; DAS 4-2015,
f. 12-29-15, cert. ef. 1-1-16

125-249-0390
Offer Evaluation and Award; Determination of Responsibility

See OAR 137-049-0390.

Stat. Auth.: ORS 279A.065(5)(a), 279A.070, OL 2005, Ch. 413

Stats. Implemented:ORS 279C.335, 279C.365, 279C.375, 279C.395

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10; DAS 3-2011, f. 12-
22-11, cert. ef. 1-1-12; DAS 4-2015, f. 12-29-15, cert. ef. 1-1-16

125-249-0440
Rejection of Offers

See OAR 137-049-0440.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.105, 279A.110, 279C.375, 279C.380 & 279C.395

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10; DAS 3-2011, f. 12-22-11, cert. ef. 1-1-12; DAS 4-2015,
f. 12-29-15, cert. ef. 1-1-16
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Rule Caption: Amends and repeals rules to streamline criminal
records requirements statewide

Adm. Order No.: DAS 5-2015

Filed with Sec. of State: 12-29-2015

Certified to be Effective: 1-4-16

Notice Publication Date: 12-1-2015

Rules Amended: 125-007-0200, 125-007-0210, 125-007-0220, 125-
007-0250, 125-007-0260, 125-007-0270, 125-007-0300, 125-007-
0310, 125-007-0330

Rules Repealed: 125-007-0230, 125-007-0240, 125-007-0280, 125-
007-0290, 125-007-0320

Subject: Enrolled HB 3168, from the 2013 legislative session pro-
vided the Department of Administrative services designated author-
ity to develop state-wide criminal records administrative rules.
Enrolled HB 2250, from the 2015 legislative session introduced addi-
tional streamlining efforts and added requirement for establishing
state-wide administrative rules. The administrative rules are being
amended and repealed in compliance with these laws.

Section 6, of Enrolled HB 3168 from the 2013 legislative session
states: ““...rules adopted by an authorized agency, as defined in ORS
181.533, 181.534 and the Department of Human Services or the Ore-
gon Health Authority under ORS 181.533, 181.534, 181.537 and
418.016 that are in effect on the effect date of this 2013 Act contin-
ue in effect until superseded or repealed by rules adopted by the Ore-
gon Department of Administrative Services.....”

Therefore, agencies described in this section, must repeal all crim-
inal records related administrative rules upon adoption of these rules.

These rules provide direction on when a criminal records check
shall be conducted and streamlines the process state-wide.

Statutory Authority and Statutes Implemented have been updat-
ed from proposed filing due to reorganization and renumbering of
ORS, Chapter 181.

Rules Coordinator: Janet Chambers—(503) 378-5522

125-007-0200
Statement of Purpose

The purpose of these rules is to provide uniform administrative rules
to streamline criminal records check processes state-wide, unless otherwise

provided by law.
Stat. Auth.: ORS 181A.170, 181A.195, 181A.215, 184.340, 184.365
Stats. Implemented: ORS 181A.170, 181A.195, 181A 215
Hist.: DAS 6-2006(Temp), f. & cert. ef. 9-12-06 thru 2-11-07; DAS 9-2006, f. & cert. ef. 12-
28-06; DAS 5-2015, f. 12-29-15, cert. ef. 1-4-16

125-007-0210
Definitions

(1) “Authorized Agency” as defined in ORS 181A.215 or described in
these rules.

(2) “Conviction” means that a court of law has entered a final judg-
ment on a verdict or finding of guilty, a plea of guilty, a plea of nolo con-
tendere (no contest) or any determination of guilt entered by a court of law
against a subject individual (SI) in a criminal case, unless that judgment has
been reversed or set aside by a subsequent court decision.

(3) “Credentials” means activities defined in ORS 181A.215(4)(f).

(4) “Criminal Offender Information” means records, including fin-
gerprints and photographs, received, compiled and disseminated by the
Oregon Department of State Police (OSP), or by other states, for purposes
of identifying criminal offenders and alleged offenders, and maintained as
part of an individual’s records of arrests, the nature and disposition of crim-
inal charges, sentencing, confinement, but does not include the retention by
OSP or records of transfer of inmates between penal institutions or other
correctional facilities, and release. It also includes the OSP Computerized
Criminal History System (see OAR 257-010-0015).

(5) “Criminal Records Check” means obtaining and reviewing crimi-
nal records as required or permitted by these rules and includes any or all
of the following;

(a) A check of criminal offender information and driving records con-
ducted through use of the Law Enforcement Data System (LEDS) main-
tained by OSP, in accordance with the rules adopted and procedures estab-
lished by OSP;

(b) A check of Oregon or other state criminal offender information,
including through fingerprint identification or other means, conducted by
OSP at the authorized agency or district’s request; or
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(c) A nationwide check of federal criminal offender information,
including through fingerprint identification, conducted by OSP through the
Federal Bureau of Investigation (FBI).

(6) “Districts” as defined in ORS 267.237.

(7) “Final Fitness Determination” means a determination made by an
authorized agency or district pursuant to the process established in OAR
125-007-0260, that the SI is or is not fit to hold a position, paid or not paid,
obtain or retain credentials, have direct access, or otherwise provide serv-
ices as defined in this rule.

(8) “Provides Services” means any provision of what is necessary for
the health, welfare, maintenance or protection of an individual.

(9) “Qualified Entity” as defined in an authorized agency’s enabling
statute.

(10) “Subject Individual” or “SI” means an individual from whom the
authorized agency, districts and qualified entities may conduct a criminal
records check pursuant to ORS 181A.190, 181A.195, 181A.200,
181A.215, 267237 and any required enabling legislation or executive
order. SI may include, but is not limited to the following;

(a) Any individual applying for credentials,

(b) Any individual with direct access to a vulnerable population,

(c) Any individual who provides services to a vulnerable population,
and

(d) An individual subject under ORS 181A.190(1)(c),
181A.195(1)(b), 181A.200(2), 267.237(1)(c) and any required enabling
legislation or executive order.

(11) “Vulnerable Population” means any of the following categories;

(a) A child, an unmarried person who is under eighteen (18) years of
age.

(b) The elderly, a person sixty-five (65) years of age or older.
(c) Persons with disabilities, a person with a physical or mental
impairment that substantially limited one or more major life activities,

(d) Persons with mental illness, a person with a condition that impacts
their thinking, mood or behavior affecting his or her ability to relate to oth-

ers and function on a daily basis.
Stat. Auth.: ORS 181A.170, 181A.195, 181A.215, 184.340, 184.365
Stats. Implemented: ORS 181A.170, 181A.195, 181A 215
Hist.: DAS 6-2006(Temp), f. & cert. ef. 9-12-06 thru 2-11-07; DAS 9-2006, f. & cert. ef. 12-
28-06; DAS 5-2015, f. 12-29-15, cert. ef. 1-4-16

125-007-0220
Information Required

(1) An SI may be required to provide identification and information
to have a criminal records check completed including, but not limited to;

(a) Legal name and aliases;

(b) Date of birth;

(c) Address and recent residency information;

(d) Driver license or identification card information;

(e) Type of work or service being performed;

(f) Disclosure of criminal history; all arrests, charges, convictions and
offenses.

(g) Social Security number, optional only, used solely for the purpose
of positively identifying the SI during the criminal records check process.

(2) Identification shall be determined by using methods which include
but are not limited to;

(a) Asking the SI for current and valid government-issued photo iden-
tification;

(b) Confirming the information on the photo identification with the
SI;

(c) Fingerprint capture

(3) The authorized agency, district or qualified entity shall not request
a fingerprint card from an SI under the age of eighteen (18) years unless the
SI is emancipated pursuant to ORS 419B.550 et seq, or unless the author-
ized agency, district or qualified entity also requests the written consent of
a parent or guardian. In such case, such parent or guardian and youth must
be informed that they are not required to consent. Notwithstanding, failure
to consent may be construed as a refusal to consent under OAR 125-007-
0260.

(4) The authorized agency, district or qualified entity may require
additional information from the SI as necessary to complete the criminal
records check and fitness determination, such as, but not limited to, proof
of identity; or additional criminal, judicial, or other background informa-

tion.
Stat. Auth.: ORS 181A.170, 181A.195, 181A.215, 184.340, 184.365
Stats. Implemented: ORS 181A.170, 181A.195, 181A 215
Hist.: DAS 6-2006(Temp), f. & cert. ef. 9-12-06 thru 2-11-07; DAS 9-2006, f. & cert. ef. 12-
28-06; DAS 5-2015, f. 12-29-15, cert. ef. 1-4-16
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125-007-0250
Hiring or Appointing on a Preliminary Basis

(1) An authorized agency or district may conduct a preliminary fitness
determination if the agency, district or qualified entity is hiring or appoint-
ing an SI on a preliminary basis, pending a final fitness determination.

(2) The authorized agency or district shall make a preliminary fitness
determination about an SI based on information disclosed by the SI and a
LEDS criminal records check pursuant to each authorized agency, district
or qualified entity’s governing statutes.

(3) An SI hired or appointed on a preliminary basis under this rule
may participate in training, orientation, or work activities as assigned by the

authorized agency, district or qualified entity.
Stat. Auth.: ORS 181A.170, 181A.195, 181A.215, 184.340, 184.365
Stats. Implemented: ORS 181A.170, 181A.195, 181A 215
Hist.: DAS 6-2006(Temp), f. & cert. ef. 9-12-06 thru 2-11-07; DAS 9-2006, f. & cert. ef. 12-
28-06; DAS 5-2015, f. 12-29-15, cert. ef. 1-4-16

125-007-0260
Final Fitness Determination

(1) Unless otherwise provided by law, the authorized agency or dis-
trict shall consider factors pursuant to ORS 181A.195(10)(d) in relation to
information provided by the SI, including any criminal offender informa-
tion, as defined in OAR 125-007-0210, obtained through a criminal records
check and other information known by the agency or district.

(2) Upon completion of the fitness determination, one of the follow-
ing outcomes shall be made and written notification shall be provided to the
Sl indicating the outcome when appeal rights are afforded or when a fitness
determination is not completed;

(a) Approval.

(A) The SI is approved to work, obtain or retain credentials, have
direct access, or otherwise provide services to individuals defined in OAR
125-007-0210.

(B) An approved outcome does not guarantee employment, obtaining
or retaining credentials, or the ability to have direct access, or otherwise
provide services, to individuals defined in OAR 125-007-0210.

(b) Restricted or Conditional Approval.

(A) The authorized agency or district may restrict the approval to spe-
cific activities, clients or locations.

(B) The authorized agency or district may complete a new criminal
records check and fitness determination on the SI prior to removing a
restriction.

(c) Denial.

(A) The authorized agency or district denies an SI if the agency deter-
mines, through a fitness determination, that the SI is not fit to work, obtain
or retain credentials, have direct access, or otherwise provide services to
individuals defined in OAR 125-007-0210.

(B) If an SI is denied, then the SI shall not work, receive or retain cre-
dentials, have direct access, or otherwise provide services to individuals
described in OAR 125-007-0210.

(d) Incomplete Fitness Determination.

(A) The SI discontinues the criminal records process for any reason
or refuses to be fingerprinted or respond to written correspondence from the
agency or district.

(B) The ST is determined to be ineligible for reasons other than a crim-
inal records check.

(C) The SI is determined to be ineligible pursuant to an authorized
agency’s enabling statute, or otherwise provided by law.

(D) The SI shall not be allowed to work, receive credentials, have
direct access, or otherwise provide services to individuals described in
OAR 125-007-0210.

(E) Appeal rights, if any, are dependent on the authorized agency’s or
district’s obligations to provide such rights when a final fitness determina-

tion was not completed.
Stat. Auth.: ORS 181A.170, 181A.195, 181A.215, 184.340, 184.365
Stats. Implemented: ORS 181A.170, 181A.195, 181A.215
Hist.: DAS 6-2006(Temp), f. & cert. ef. 9-12-06 thru 2-11-07; DAS 9-2006, f. & cert. ef. 12-
28-066; DAS 5-2015, f. 12-29-15, cert. ef. 1-4-16

125-007-0270
Crimes Considered

(1) A conviction of any of the following crimes or offenses is poten-
tially disqualifying, unless otherwise provided by law.

(a) All felonies.

(b) All misdemeanors.

(c) Any U.S. military crime or international crime.
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(2) The authorized agency or district shall evaluate a crime or offense
on the basis of the law of the jurisdiction in which the crime or offense
occurred.

(3) The following are examples of crimes likely to result in denial
unless there are significant mitigating circumstances;

(a) ORS 163.095, Aggravated murder;

(b) ORS 163.115, Murder;

(c) ORS 163.375, Rape I;

(d) ORS 163.405, Sodomy I;

(e) ORS 163.411, Unlawful sexual penetration I;

(f) ORS 163.427, Sexual abuse T

(4) Under no circumstances shall an SI be denied under these rules
because of a juvenile record that has been expunged or set aside pursuant
to ORS 419A.260 to 419A.262.

(5) Under no circumstances shall an SI be denied under these rules
due to the existence or contents of an adult record that has been set aside
pursuant to ORS 137.225.

(6) Examples of other criminal offender information that may be
potentially disqualifying may include;

(a) Sex offender registration,

(b) Conditions of parole, probation, or diversion program, or

(c) Unresolved arrest, charge, pending indictment or outstanding war-

rant
Stat. Auth.: ORS 181A.170, 181A.195, 181A.215, 184.340, 184.365
Stats. Implemented: ORS 181A.170, 181A.195, 181A 215
Hist.: DAS 6-2006(Temp), f. & cert. ef. 9-12-06 thru 2-11-07; DAS 9-20006, f. & cert. ef. 12-
28-06; DAS 5-2015, f. 12-29-15, cert. ef. 1-4-16

125-007-0300
Appealing a Fitness Determination

(1) An SI may contest a final fitness determination outcome of a
denied or restricted approval.

(2) Process for authorized agencies using Office of Administrative
Hearings (OAH): To request a contested case hearing, the SI or the SI's
legal representative shall submit a written request for a contested case hear-
ing to the address specified in the notice provided under OAR 125-007-
0260, within the time required by law or a reasonable time period.

(3) Confidentiality. The Department or the administrative law judge
may protect information made confidential by ORS 181A.195(11) or other
applicable law as provided in OAR 137-003-0570(7) or (8).

(4) No Public Attendance. Unless otherwise provided by law, con-
tested case hearings on fitness determinations are closed to non-partici-
pants.

(5) Authorized agencies and districts that are not obligated by law to
use the OAH must adopt procedural rules providing for SIs to contest fit-
ness determinations or may elect to use the process outlined in this rule.

(6) Alternative Process. An SI currently employed by the authorized
agency district or qualified entity may choose to appeal a fitness determi-
nation either under the process made available by this rule or through the
process made available by applicable personnel rules, policies and collec-
tive bargaining provisions. An SI’s decision to appeal a fitness determina-
tion through applicable personnel rules, policies, and collective bargaining
provisions is an election of remedies as to the rights of the individual with
respect to the fitness determination and is a waiver of the contested case
process made available by this rule.

(7) Challenging Criminal Offender Information. An SI may not use
the appeals process established by this rule to challenge the accuracy or
completeness of information provided by OSP, the FBI, or agencies report-
ing information to OSP or the FBI. To challenge information, an SI may use
any process made available by the providing agency.

(8) Remedy. When the fitness determination is performed as part of
an authorized agency’s hiring process or employment decision, the only
remedy that may be awarded is a determination the SI is fit or not fit. Under
no circumstances shall the authorized agency be required to place an SI in
any position, nor shall the agency be required to accept services or enter
into a contractual agreement with an SI.

(9) No delay in hiring. Appealing a final fitness determination, chal-
lenging criminal offender information with the agency that provided the
information, or requesting a new criminal records check may not delay or

postpone the authorized agency’s hiring process or employment decisions.
Stat. Auth.: ORS 181A.170, 181A.195, 181A.215, 184.340, 184.365
Stats. Implemented: ORS 181A.170, 181A.195, 181A.215
Hist.: DAS 6-2006(Temp), f. & cert. ef. 9-12-06 thru 2-11-07; DAS 9-20006, f. & cert. ef. 12-
28-06; DAS 5-2015, f. 12-29-15, cert. ef. 1-4-16
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125-007-0310
Recordkeeping and Confidentiality

(1) Criminal offender information obtained in the criminal records
check is confidential. The authorized agency, district or qualified entity
must restrict the dissemination of information obtained in the criminal
records check. Only those persons, as identified by the authorized agency,
with a demonstrated and legitimate need to know the information, may
have access to criminal records check records.

(2) Sharing information. Final fitness determination results may be

shared pursuant to ORS 181A.195(10)(c)(A).
Stat. Auth.: ORS 181A.170, 181A.195, 181A.215, 184.340, 184.365
Stats. Implemented: ORS 181A.170, 181A.195, 181A.215
Hist.: DAS 6-2006(Temp), f. & cert. ef. 9-12-06 thru 2-11-07; DAS 9-2006, f. & cert. ef. 12-
28-06; DAS 5-2015, f. 12-29-15, cert. ef. 1-4-16

125-007-0330
Fees

Authorized agencies or districts shall develop policies or administra-
tive rules, based on statutory authority, to charge fees for criminal records

checks.
Stat. Auth.: ORS 181A.170, 181A.195, 181A 215, 184.340, 184.365
Stats. Implemented: ORS 181A.170, 181A.195, 181A 215
Hist.: DAS 6-2006(Temp), f. & cert. ef. 9-12-06 thru 2-11-07; DAS 9-2006, f. & cert. ef. 12-
28-06; DAS 5-2015, f. 12-29-15, cert. ef. 1-4-16

Rule Caption: Amending rules governing disposition and acquisi-
tion of real property interests.

Adm. Order No.: DAS 1-2016

Filed with Sec. of State: 1-7-2016

Certified to be Effective: 1-7-16

Notice Publication Date: 12-1-2015

Rules Amended: 125-045-0200, 125-045-0205, 125-045-0225, 125-
045-0235, 125-045-0245

Subject: Oregon law requires the Department of State Lands, the
Oregon Department of Transportation and the Department of Admin-
istrative Services to sell surplus real property. Agencies routinely
review properties to make this determination and if parcels are not
needed, they are offered for sale, first to other state agencies, then
to local government entities, then to the public. Properties that will
be needed in the future are leased until such times they are needed.
The sale and lease of these lands generates revenues that fund a vari-
ety of things such as schools and state highway investments, depend-
ing on the agency that sells the land.

House Bill 3524 directs state agencies to Offer Certain lands first
to nonprofit organizations and federally recognized Indian tribes for
affordable housing development. The subject property must be with-
in an urban growth boundary, an urban reserve, a rural community,
or an urban unincorporated community; not being used for a public
purpose, and not needed for public use within five years.

SB224 exempts Oregon Health Authority (OHA) and Department
of Human Services (DHS) from certain provisions relating to acquir-
ing, holding or disposing of real property or equitable interest in real
property or in mineral or geothermal resource right; operative Jan-
uary 1, 2016. Federal and state law require the Oregon Health
Authority (OHA) and the Department of Human Services (DHS) to
have Estate Recovery Programs for public programs such as Medi-
caid for long-term care recipients. DHS and OHA are required to
seek reimbursement from the assets of the deceased individual, with
certain exceptions, for some or all of the benefits the individual
received. As part of the estate recovery process, DHS will acquire
the title to residential real property, pursuant to the authority grant-
ed under ORS 410.075 and ORS 411.340. Due to the fact that the
process to sell state-owned real property is time consuming and
expensive, the Department of Veterans’ Affairs and the Housing and
Community Services Department have been granted exemptions
from these requirements. SB224 grants OHA and DHS the same
exemptions for the real property that the Estate Recovery Program
acquires.

Rules Coordinator: Janet Chambers—(503) 378-5522
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125-045-0200
Purpose

These rules are adopted under the authority of ORS 184.340,270.015
and 270.100 to 270.190 and establish the process for agencies to acquire
and to sell, transfer, exchange or otherwise dispose of interests in real prop-
erty. These rules also establish procedures for the operation of the Public
Lands Advisory Committee (PLAC); collection of funds for the support of
the Statewide Lands Inventory System (SLIS) and PLAC; and the manage-

ment and operation of the Statewide Lands Inventory System (SLIS).
Stat. Auth.: ORS 184.340, 270.015 & 270.100 - 270.190
Stats. Implemented: ORS 244.010 & 270.010
Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06; DAS 1-2016, f. & cert ef. 1-7-16

125-045-0205
Definitions

The following definitions apply to the rules in this Division 045:

(1) “Acquiring Agency” means an Agency that proposes to acquire a
Real Property Interest and is not an Exempt Acquiring Agency.

(2) “Acquisition” means obtaining rights of ownership in a Real
Property Interest by an Agency through a purchase, exchange, conveyance
or other transfer of that Real Property Interest.

(3) “Administrator” means the Administrator of the Department’s
Enterprise Asset Management Division.

(4) “Agency” means any board, commission, department or agency of
the State of Oregon, whose costs are paid from funds held in the State
Treasury and that are authorized to acquire or dispose of Real Property
Interests.

(5) “Appraisal” means a written report by a licensed and experienced
real estate appraiser estimating the fair market value of a Real Property
Interest prepared in accordance with OAR 125-045-0215.

(6) “Appraised Fair Market Value” means the fair market value of a
Real Property Interest as determined by an Appraisal.

(7) “Clearing House Process” means the notification process where-
by agencies notify the Department of terminal dispositions or acquisitions
of State Real Property Interests and Department notifies other state agen-
cies, Nonprofit Organizations, Indian Tribes, and political subdivisions
under OAR 125-045-0220 and 125-045-0225.

(8) “Department” means the Oregon Department of Administrative
Services.

(9) “Directed Appraisal” means a written report by a licensed and
experienced real estate appraiser estimating the fair market value of a Real
Property Interest with restrictions or for a particular use, zone or condi-
tional use in accordance with OAR 125-045-0215.

(10) “Director” means the Director of the Department.

(11) “Disposing Agency” means an Agency that proposes to dispose
of a Real Property Interest.

(12) “Division” means the Enterprise Asset Management Division of
the Department.

(13) “Exempt Acquiring Agency” means an Agency that is not
required by law to report to the Department its intentions to acquire a Real
Property Interest. At the time of the adoption of these rules the Exempt
Acquiring Agencies are:

(a) The Department of Transportation, if acquiring a highway right of
way;

(b) The Higher Education Coordination Commission and any public
university with a governing board listed in ORS 352.054, if acquiring real
property within the approved projected campus boundaries of institutions
subject to its authority;

(c) The Oregon Parks and Recreation Department, if acquiring park
properties;

(d) Oregon Health Authority (OHA) and Department of Human
Services (DHS) if acquiring residential real property under the Estate
Recovery Program authorized by ORS 410.075, 411.620 and 416.340
including mineral and geothermal rights according to ORS 273.785;

(e) The Department of Housing and Community Services for residen-
tial real property acquired under ORS 465.515 to 456.725 or ORS chapter
458: and

(f) The Department of Veterans’ Affairs for a home or farm acquired
under ORS 88.720, 406.050, 407.135, 407.145, 407.375 or 407.377.

(14) “Exempt Disposing Agency” means an Agency that is exempt by
law from the requirement that it obtain Department approval prior to the
Terminal Disposition of a Real Property Interest, unless the Terminal
Disposition will be for less than the Appraised Fair Market Value. At the
time of the adoption of these rules, the Exempt Disposing Agencies are:

(a) The Department of Fish and Wildlife;

(b) The Department of Forestry, if disposing of State forestlands;
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(c) The Department of State Lands;

(d) The Department of Transportation;

(e) The Higher Education Coordination Commission and any public
university with a governing board listed in ORS 352.054;

(f) The Oregon Parks and Recreation Department;

(g) Any legislative or judicial branch of the State;

(h) The Oregon Health Authority (OHA) and Department of Human
Services (DHS) for residential real property acquired or sold under the
Estate Recovery Program authorized by ORS 410.075, 411.620 and
416.340 including mineral and geothermal rights according to ORS
273.785;

(i) The Department of Housing and Community Services Department
for residential real property sold under the provisions of ORS 456.515 to
456.725 or ORS chapter 458; and

(j) The Department of Veterans’ Affairs for a home or farm sold under
ORS 88.720, 406.050, 407.135, 407.145, 407.375 or 407.377.

(15) “Governing Body” means a board or commission with constitu-
tional or statutory governing authority to approve the Acquisition or
Terminal Disposition of a Real Property Interest. The term “Governing
Body” includes but is not limited to the following bodies:

(a) The Oregon Board of Forestry;

(b) The Higher Education Coordination Commission and any public
university with a governing board listed in ORS 352.054;

(c) The Oregon Fish and Wildlife Commission;

(d) The Oregon Parks and Recreation Commission;

(e) The Oregon Transportation Commission; and

(f) The State Land Board.

(16) “Improvements” means any and all structures on or attachments
to Real Property Interests but excluding public improvements as defined in
ORS 279A.010.

(17) “In Reserve” as used in the Statewide Lands Inventory means an
Agency-owned Real Property Interest that is not currently being used by
the Agency, but that the Agency intends to use to fulfill an anticipated
future requirement, need or benefit related to the mission of the Agency.

(18) “In Use” as used in the Statewide Lands Inventory means a State
Real Property Interest that is actively being used to serve the mission of the
Agency.

(19) “Indian Tribe” means Indian Tribes as defined in ORS 97.740.

(20) “Long Term Lease” means any lease, which the State does not
have the right of termination for convenience, to another Agency, Political
Subdivision, private or public party, having a term, including options of
twenty years or more.

(21) “Nonprofit Organization” means nonprofit housing developers
that develop real property that will be occupied by families and individuals
with an income no greater than 80 percent of the median family income for
the county in which the real property is located

(22) “Office Quarters” means office space, office buildings and asso-
ciated services, storage and parking facilities for Agencies. Office space
may include factory-built modular or portable units but excludes stand-
alone storage and parking facilities.

(23) “Political Subdivision” means a local governmental unit, includ-
ing a county, city, town, port, dock, commission or district, that exists under
the laws of Oregon and that has the power to levy and collect taxes as
defined in ORS 271.005.

(24) “Property Restrictions” means any restrictions placed on a Real
Property Interest or on the sale proceeds from the Terminal Disposition of
the Real Property Interest including deed reversion clauses or constitution-
al or statutory requirements to deposit all or a portion of the sale proceeds
into specified funds other than the general fund.

(25) “Proposal” means a written offer to purchase a State Real
Property Interest submitted in response to a Request for Proposals.

(26) “Proposer” means an individual or entity that submits a Proposal
in response to a Request for Proposals.

(27) “Public Lands Advisory Committee” (PLAC) means the adviso-
ry committee established under ORS 270.120.

(28) “Real Property Interest” means any legal or equitable interest in
land, or an option to acquire, or a leasehold interest with a term, including
options to renew or extension provisions that contemplate a total period of
occupancy of more than 20 years, together with all Improvements. For the
purposes of these rules, a Real Property Interest does not include:

(a) An Office Quarters lease, regardless of the term;

(b) An easement, unless the easement has an Appraised Fair Market
Value of $100,000 or greater; or
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(c) Mineral or geothermal resources, as defined in ORS 273.755, the
sale or other disposition of which is governed by ORS 273.775 to 273.790
or other provisions of law governing these resources.

(29) “Request for Proposals” means a solicitation of offers to acquire
a State Real Property Interest made pursuant to OAR 125-045-0235.

(30) “Right of First Refusal” means a conditional privilege that the
Disposing Agency, in the exercise of its discretion, may grant to a qualified
Proposer by OAR 125-045-0230 to match the best Proposal for the pur-
chase of a State Real Property Interest.

(31) “Rural community” means an unincorporated community that
consists primarily of permanent residential dwellings but also has at least
two other land uses that provide commercial, industrial or public uses to the
community, the surrounding rural area or persons traveling through the
area.

(32) “State” means the State of Oregon.

(33) “State Real Property Interest” means any Real Property Interest
that is owned in the name of the State of Oregon.

(34) “Statewide Lands Inventory” means the inventory of State Real
by Property Interests maintained on a computer database.

(35) “Surplus” as used in the Statewide Lands Inventory means a
State Real Property Interest that is not currently used or is not needed or
desirable to support a future need, use or function of the Agency.

(36) “Surplus real property” means all state-owned real property and
improvements surplus to agency and state need.

(37) “Terminal Disposition” means the alienation of a State Real
Property Interest through a sale, exchange, conveyance, donation, lease or
other transfer of that interest.

(38) “Urban growth boundary” has the meaning given that term in
ORS 195.060.

(39) “Urban reserve” means any land designated as an urban reserve
under ORS 195.145.

(40) “Urban unincorporated community” has the meaning given that

term in ORS 197.015.
Stat. Auth.: ORS 270.015(2), 270.100(1)(d), 271.005
Stats. Implemented: ORS 244.010, 270.005, 270.010, 270.100, 270.105, 270.110, 270.120,
270.130, 270.135 & Ch. 572, OL 2015 (HB3524)
Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06; DAS 8-2009, f. & cert. ef. 7-21-09; DAS 1-
2016, f. & cert ef. 1-7-16

125-045-0225
Terminal Disposition of State Real Property Interests (Notices —
Clearing House Process)

(1) Prior to the Terminal Disposition by an Agency of a State Real
Property Interest, the Agency must first declare in writing to the Division
its intent to dispose of the Interest. The written declaration must include the
following:

(a) A detailed description of the State Real Property Interest to be
transferred, including its approximate size in square feet or acreage and its
legal description;

(b) A map showing the location of the State Real Property Interest;

(c) An explanation of the reason for disposal;

(d) A completed notice using a form provided by the Division; and

(e) Any other information the Division may request.

(2) To ensure that the Terminal Disposition best serves the interests of
the State and the Disposing Agency, the Disposing Agency is encouraged
to create a disposition strategy for the property. The Disposing Agency’s
disposition strategy should consider:

(a) The highest and best use of the Real Property Interest, consistent
with the local planning goals;

(b) How the Real Property Interest might be marketed most effec-
tively, given the nature of the Interest and likely potential purchasers; and
(c) How the economic return to the State might be maximized.

(d) How to promote the public purpose of increasing housing options
for low-income individuals and families in this state as provided in ORS
458.445.

(3) Whenever any agency possesses or controls real property not
needed for public use, or whenever the public interest may be furthered, the
agency may sell, exchange, convey or lease for any period not exceeding
99 years all or any part of the interest in the property. Except for the
Department of State Lands and the Department of Transportation and
where real property is set apart by deed, will or otherwise for a burial
ground or cemetery or the use is restricted by dedication, agencies must
offer for sale any real property in its possession or control, if the property:

(a) Is within the urban growth boundary of any city, is within an urban
reserve, is within a rural community, or is within an urban unincorporated
community;

(b) Is not being used for public purposes;
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(c) Is not needed for public use within five years of the last date the
property was used for public purposes.

(4) After receipt of a declaration to dispose of a State Real Property
Interest, and before a Disposing Agency may unconditionally offer to dis-
pose of the State Real Property Interest, the Division must provide notice
of the intended Terminal Disposition to all Agencies authorized by law to
acquire Real Property Interests. Written notice to agencies must include the
following:

(a) A request that any Agency with an interest in acquiring the State
Real Property Interest notify the Division in writing of its interest;

(b) The information required to be provided under OAR 125-045-
0225(1);

(c) The deadline for the Agency to provide written notice to the
Division of its interest in acquiring the State Real Property Interest, which
may not be less than 30 days from the date the Division issues the notice,
unless the Administrator determines that a shorter period is in the State’s
interest; and

(d) Any other information the Division or the Disposing Agency
elects to include in the notice.

(5) Notification by the Clearing House Process, will be given to agen-
cies by at least one of the following methods:

(a) Mailed notice;

(b) Electronic mail notice;

(c) Posting notice of the intended Terminal Disposition on the
Division’s website; or

(d) Newspaper publication meeting the requirements defined in OAR
125-045-0235(3).

(6) The Division may dispense with notice to Agencies if the
Administrator adopts written findings that in the reasoned judgment of the
Division it is unlikely that transfer of the State Real Property Interest to
another Agency could satisfy the Disposing Agency’s needs and that as a
result, notice would be a futile act.

(7) If one or more Agencies responds timely to the written notice
described in this rule, the responding Agency or Agencies must negotiate
with the Disposing Agency to determine if a sale, assignment, lease or other
transfer can be completed. The Disposing Agency may not reject another
Agency’s bona fide offer to acquire the State Real Property Interest without
Division approval.

(8) If two or more Agencies make bona fide offers to acquire the State
Real Property Interest, the Disposing Agency must determine, in its rea-
sonable discretion, which, if any, offer is most advantageous to the State
and the Disposing Agency. Prior to making this determination, the Division
may solicit the advice of the PLAC. A Disposing Agency need not use a
competitive bidding process in connection with the Terminal Disposition of
a State Real Property Interest to another Agency.

(9) Before a Disposing Agency may dispose of a State Real Property
Interest to other than another Agency, the Division must provide notice of
the intended Terminal Disposition to Nonprofit Organizations, Indian
Tribes and Political Subdivisions on the condition that the entities will
develop housing on the real property that will be occupied by families and
individuals with an income no greater than 80 percent of the median fami-
ly income for the county in which the real property is located by at least one
of the following methods:

(a) Mailed notice;

(b) Electronic mail notice;

(c) Posting notice of the intended Terminal Disposition on the
Division’s website; or

(d) Newspaper publication meeting the requirements defined in OAR
125-045-0235(3).

(10) The Division may provide notice to Nonprofit Organizations,
Indian Tribes and Political Subdivisions at the same time as it provides
notice to Agencies. The Division may dispense with notice to Nonprofit
Organizations, Indian Tribes and Political Subdivisions if the Administrator
adopts written findings that in its reasoned judgment it is unlikely that
transfer of the State Real Property Interest to a Nonprofit Organization,
Indian Tribe or Political Subdivision could satisfy the Disposing Agency’s
needs and that as a result, notice would be a futile act.

(11) All notices to Nonprofit Organizations, Indian Tribes and
Political Subdivisions must include the following:

(a) A request that any Nonprofit Organizations, Indian Tribe and
Political Subdivision with an interest in acquiring the State Real Property
Interest notify the Division in writing of its interest;

(b) The information required to be provided under OAR 125-045-
0225(1);
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(c) Agencies, Nonprofit Organizations, Indian Tribes and Political
Subdivisions must provide written notice of interest in acquiring the prop-
erty by the deadline indicated on the notice;

(d) A reservation of the right of the Disposing Agency to reject any
offers;

(e) Notice that a Nonprofit Organization, Indian Tribe and Political
Subdivision’s right to acquire the State Real Property Interest is subject and
subordinate to the right of Agencies to acquire the State Real Property
Interest (required only if notice to Nonprofit Organization, Indian Tribe and
Political Subdivisions is made concurrently with notice to Agencies); and

(f) Any other information the Division or the Disposing Agency elects
to include in the notice.

(12) If no Agency indicates an interest in acquiring the State Real
Property Interest, or if a sale or other transfer to another Agency cannot be
finalized, any Nonprofit Organization, Indian Tribe or Political Subdivision
that has made a timely response to the notice may negotiate with the
Disposing Agency to determine if a sale or other transfer can be complet-
ed.

(13) A written notice of interest in acquiring the property must be
received by the deadline indicated on the public notice and reference the
file number and county in which the property is located for identification.
Negotiations between the selling agency and respondents will take place in
the following order:

(a) State agencies in the order in which they are received;

(b) Nonprofit Organizations in the order in which they are received;

(c) Indian Tribes in the order in which they are received,

(d) Political subdivisions in the order in which they were received.

(14) A responding entity is expected to enter into a pre-purchase
agreement or memorandum of understanding with the offering entity with-
in 60 days of responding to the notice.

(15) The Disposing Agency must consider any bona fide offer sub-
mitted by a Nonprofit Organization, Indian Tribe or Political Subdivision
but is not obliged to sell or otherwise transfer the State Real Property
Interest to the Nonprofit Organization, Indian Tribe or Political
Subdivision.

(16) No Terminal Disposition of a State Real Property Interest to a
Nonprofit Organization, Indian Tribe or Political Subdivision for less than
the Appraised Fair Market Value may occur without the written approval of
the Administrator or Director according to OAR 125-045-0245.

(17) If two or more Nonprofit Organizations, Indian Tribes or
Political Subdivisions make bona fide offers to acquire the State Real
Property Interest, the Disposing Agency must determine, in its reasonable
discretion, which, if any, offer is acceptable to the State.

(18) The Disposing Agency may place any conditions on the transfer
of a State Real Property Interest to a Nonprofit Organization, Indian Tribe
and Political Subdivision it deems advisable, including but not limited to
requirements that:

(a) Any State Real Property Interest sold or transferred to a Nonprofit
Organization, Indian Tribe or Political Subdivision be subject to a deed
restriction that the property be used solely for a public purpose or benefit;
and

(b) Such State Real Property Interest not be resold to a private pur-
chaser without the consent of the Division.

(c) Nonprofit Organizations and Indian Tribes must use the property
to develop housing that will be occupied by families and individuals with
an income no greater than 80 percent of the median family income for the
county in which the real property is located.

(19) The Disposing Agency need not use a competitive bidding
process in connection with the Terminal Disposition of a State Real
Property Interest to a Nonprofit Organization, Indian Tribe or Political
Subdivision.

Stat. Auth.: ORS 270.015(2), 270.100(1)

Stat. Implemented: ORS 270.100, 270.110, 270.120, Ch. 572, OL 2015 (HB3524), Ch. 285,

OL 2015 (SB224)

Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06; DAS 8-2009, f. & cert. ef. 7-21-09; DAS 10-
2009, f. & cert. ef. 11-19-09; DAS 1-2016, f. & cert ef. 1-7-16

125-045-0235
Terminal Dispositions of State Real Property Interests (Offers to
Other Individuals or Entities)

(1) This rule applies to sales and leases of State Real Property
Interests only.

(2) If a Disposing Agency does not sell or transfer a State Real
Property Interest to either an Agency, Nonprofit Organization, Indian Tribe,
Political Subdivision or to a party that has been granted a Right of First
Refusal, then the Disposing Agency may dispose of the State Real Property
Interest to any other party.
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(3) The Disposing Agency must publish notice of the proposed
Terminal Disposition of the State Real Property Interest. The notice must
be published not less than once a week for three successive weeks in one or
more newspapers of general circulation in the county or counties in which
the State Real Property Interest is located. In addition, the Disposing
Agency may provide notice on its website. The published notice must
include the following:

(a) A general description of the State Real Property Interest, including
a legal description, if any;

(b) The asking price;

(c) The name and address of the person to contact to obtain any addi-
tional information concerning the State Real Property Interest;

(d) A Request for Proposals, including the address to which the
Proposal must be delivered and the date and time the Proposal is due, which
may not be less than 30 days from the date of the first notice;

(e) If applicable, a notice that the Terminal Disposition of the State
Real Property Interest may be subject to a Right of First Refusal;

(f) If not previously published, an invitation for public comment on
the State Real Property Interest values defined in OAR 125 045-0215(7) if
the Appraised Fair Market Value is more than $100,000;

(g) A reservation of the right of the Disposing Agency or the Division
to accept or reject any Proposal; and

(h) Any other information the Disposing Agency elects to include.

(4) The Disposing Agency must use sound real estate industry meth-
ods to negotiate the best value for the state.

(5) The Division may post the current status of Surplus State Real
Property Interests available for Terminal Disposition on its website.

(6) All Proposals submitted in response to the published notice
described in this rule must be in writing and signed by a person authorized
to enter into a real estate transaction on behalf of the purchaser and be
received by the close of the proposal period. A proposing entity is expect-
ed to enter into a Pre-purchase Agreement or Memorandum of
Understanding within 60 days of acceptance of proposal.

(7) Each Proposal must clearly identify the amount offered for the
purchase of the State Real Property Interest, and must include the follow-
ing additional information:

(a) Any conditions upon the Proposer’s offer to acquire the State Real
Property Interest;

(b) A detailed statement explaining the Proposer’s proposed use for
the State Real Property Interest; and

(c) Any other information the Proposer believes is relevant to its
Proposal.

(8) After the date and time for submitting Proposals has passed, the
Disposing Agency must open all Proposals that have been timely delivered.
The Disposing Agency must evaluate all responsive Proposals to determine
the Proposal most advantageous to the State. The determination of the most
advantageous Proposal will be final and conclusive and is not subject to
review by any court.

(9) The Disposing Agency must notify the apparent successful
Proposer and negotiate to determine if the transfer can be consummated and
a final agreement reached. If negotiations are unsuccesstul, the Disposing
Agency may:

(a) Notity the next highest ranking acceptable Proposal and must sim-
ilarly attempt to negotiate the Terminal Disposition of the State Real
Property Interest; and

(b) Continue the negotiation process until the Disposing Agency has
exhausted the field of all Proposers; or

(c) Reject remaining Proposals.

(10) If the Disposing Agency and a Proposer reach a final agreement
on the Terminal Disposition of the State Real Property Interest and this
agreement, where required, is approved by the Attorney General pursuant
to ORS 291.047, the Disposing Agency must transfer the State Real
Property Interest to the successful Proposer in accordance with the terms of
the agreement.

(11) The Disposing Agency, in its sole discretion, may reject any or
all Proposals.

(12) If all Proposals are rejected, the Disposing Agency may market
and sell the Real Property Interest in any manner the Disposing Agency
deems appropriate, including but not limited to auction, direct negotiation
with potential buyers, announcing a new RFQ or RFP process, and acting
through a real estate licensee, provided that:

(a) If required by ORS 291.047, any resulting agreement of sale must
be approved by the Attorney General;

(b) If no agreement of sale is executed within 18 months of the pub-
lication of the first public notice of sale described in this rule, no agreement
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of sale may be accepted without the Division again issuing a 30-day notice

following the Clearing House Process as described in 125-045-0225.
Stat. Auth.: ORS 270.015(2), 270.100(1)(d)
Stats. Implemented: ORS 270.010, 270.110, 270.130, 270.135, 270.140, and Ch. 572, OL
2015 (HB3524)
Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06; DAS 2-2009(Temp), f. & cert. ef. 1-23-09
thru 7-17-09; DAS 8-2009, f. & cert. ef. 7-21-09; DAS 5-2013, f. 12-24-13, cert. ef. 1-1-14;
DAS 1-2016, f. & cert ef. 1-7-16

125-045-0245
Department Approval

(1) Prior to any Terminal Disposition of a State Real Property Interest
at or above the Appraised Fair Market Value, all Disposing Agencies, other
than Exempt Disposing Agencies, as listed in 125-045-0205(14), must
obtain the written consent of:

(a) The Administrator if the Appraised Fair Market Value is less than
$1,000,000; or

(b) The Director if the Appraised Fair Market Value is $1,000,000 or
more.

(2) Prior to any Terminal Disposition of a State Real Property Interest
for less than the Appraised Fair Market Value, all Disposing Agencies,
other than Exempt Disposing Agencies as listed in 125-045-0205(14), must
obtain the written consent of the Administrator:

(3) Any Terminal Disposition of real property with an appraised fair
market value exceeding $100,000, to other than another state agency,
requires the invitation of public comment. The Disposing Agency, other
than Exempt Disposing Agencies as listed in 125-045-0205(14), must con-
sider all values of the property including value of fish and wildlife habitat
and public access to other property according to ORS 270.105.

(4) Upon the sale, acquisition or exchange of any real property
belonging to the state, the Disposing Agency must forward an electronic
copy of the instrument that conveys the property to the Department of State
Lands according to ORS 273.099, and provide the following information to
the Division:

(a) The identity of the State Real Property Interest disposed of;

(b) The Appraised Fair Market Value of the Interest;

(c) The value received for the Interest; and

(d) Any other information requested by the Administrator.
Stat. Auth.: ORS 270.100(1)(d)

Stats. Implemented: ORS 270.100, 270.105, and 270.120(6)

Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06; DAS 1-2016, f. & cert ef. 1-7-16

Department of Consumer and Business Services,
Director’s Office
Chapter 440

Rule Caption: Changes references to Division of Finance and
Corporate Securities and Insurance Division to new Division.
Adm. Order No.: DO 2-2015(Temp)

Filed with Sec. of State: 12-24-2015

Certified to be Effective: 1-1-16 thru 6-28-16

Notice Publication Date:

Rules Adopted: 440-001-9000

Subject: This rule is necessary in order to maintain continuity
between the actions the divisions have taken before and after the
merger. This rule is necessary to avoid serious prejudice to the
public and the various regulated entities that would occur if the pre-
vious authority, responsibilities, and actions taken by the current divi-
sions were divorced from their future form as a single entity.
Rules Coordinator: Jenny Craig— (503) 947-7866

440-001-9000
Name Substitution

Effective January 1, 2016, whenever any rule, order, document,
record or proceeding refers to the Oregon Insurance Division or the
Division of Finance and Corporate Securities, the reference is considered to
be a reference to the Division of Financial Regulation. The substitution of
the Division of Financial Regulation for the Oregon Insurance Division and
the Division of Finance and Corporate Securities does not affect any legal
rights, responsibilities, or obligations of the Director, Divisions, any licens-
ee or registrant, or prospective licensees or registrants.

Stat. Auth.: 705.135

Stat. Implemented: 705.115
Hist.: DO 2-2015(Temp), f. 12-24-15, cert. ef. 1-1-16 thru 6-28-16
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Department of Consumer and Business Services,
Division of Finance and Corporate Securities
Chapter 441

Rule Caption: Adopts conditions for credit unions paying compen-
sation to boards of directors and supervisory committee members.
Adm. Order No.: FCS 11-2015

Filed with Sec. of State: 12-16-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 11-1-2015

Rules Adopted: 441-710-0305

Subject: Until recently, Oregon law prohibited credit unions from
paying their boards of directors and supervisory committee members
compensation. In the 2015 legislative session, the Assembly enact-
ed Senate Bill 582. Among other things, SB 582 permitted the pay-
ment of “reasonable compensation.” The Act did not specify what
was reasonable, what would be considered (or not considered) com-
pensation, or how to involve credit union membership in any deci-
sions on whether to pay compensation. This rulemaking activity -
undertaken under the department’s general grant of authority to
implement the Credit Union Act - provides definition to the inexact
terms in the Act, sets up processes for bylaw change, adopting poli-
cies and procedures on compensation, and implements a public
process of disclosure to keep the membership informed.

Rules Coordinator: Shelley Greiner—(503) 947-7484

441-710-0305
Compensation of Boards of Directors and Supervisory Committee
Members

(1) For purposes of this rule, unless the context requires otherwise:

(a) “Compensation” includes anything of value given in exchange for
service as a member of the credit union’s board of directors or a member of
the credit union’s supervisory committee. Compensation does not include:

(A) Reasonable life, health, accident and similar insurance protection
for a director or committee member, or indemnification and related insur-
ance; or

(B) Reimbursement for actual expenses incurred in carrying out
duties as a director or committee member.

(b) “Reasonable” means compensation that is:

(A) Proportional to the size and complexity of the credit union;

(B) Consistent with the credit union’s mission, needs and goals, to the
extent the mission, needs and goals of the credit union are congruent with
safety and soundness, and applicable law;

(C) Proportional to the market conditions in which the credit union
operates; and

(D) Related to the financial strength of the credit union.

(2) A credit union may pay compensation to its board of directors and
members of the supervisory committee that is reasonable, if the credit
union;

(a) Operates in a safe and sound manner;

(b) Authorizes through its bylaws the payment of compensation to its
board of directors or supervisory committee members. The bylaws must
include provisions for adopting policies on the payment of compensation;

(c) Adopts policies and procedures, consistent with its bylaws and this
rule, for the payment of compensation that is reasonable. Policies and pro-
cedures adopted under this subsection must address, but need not be limit-
ed to:

(A) The types and amount of compensation that is reasonable for its
board of directors and supervisory committee members;

(B) Due diligence activities, including considering comparative stud-
ies on the compensation structures of other organizations of like size, loca-
tion, complexity and mission;

(C) Why, when and how compensation may be suspended by the cred-
it union’s board of directors;

(D) Review criteria and frequency of review to ascertain whether
compensation remains reasonable; and

(E) Documenting how the credit union followed its policies and pro-
cedures on compensation;

(d) Makes the required disclosures to membership under section (3)
of this rule; and

(e) Notifies the Director of the Department of Consumer and Business
Services prior to any final decision to pay compensation.

(3)(a) A credit union electing to pay reasonable compensation to its
boards of directors or supervisory committee members must disclose the
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following information to all members, prior to or during the next scheduled
annual meeting before compensation is adopted:

(A) A description of the compensation in detail, including compensa-
tion paid last year and compensation scheduled to be paid;

(B) A description of the duties of the board of directors/supervisory
committee that demonstrate the need for compensation sought and how
compensation comports with the needs and goals of the credit union;

(C) Information on the financial performance of the credit union, as it
relates to whether the compensation paid is reasonable; and

(D) The process the credit union followed to complete its due dili-
gence in comparing compensation to other like organizations.

(b) A copy of the information submitted to the credit union members
under this section shall also be submitted to the director. Any member may
request a copy of the information in an accessible form and format the cred-
it union maintains.

(4) The director may override payments of compensation if the com-
pensation does not appear reasonable following a review during a regular-

ly scheduled examination.
Stat. Auth.: ORS 723.108
Stat. Implemented: 723.266.
Hist.: FCS 11-2015, f. 12-16-15, cert. ef. 1-1-16

Department of Consumer and Business Services,
Insurance Division
Chapter 836

Rule Caption: Temporary Rules to Adopt 2017 the base benchmark
health benefit plan and essential health benefits

Adm. Order No.: ID 14-2015(Temp)

Filed with Sec. of State: 12-17-2015

Certified to be Effective: 12-17-15 thru 5-1-16

Notice Publication Date:

Rules Adopted: 836-053-0004, 836-053-0012, 836-053-0013
Rules Amended: 836-053-0002, 836-053-0008, 836-053-0009, 836-
053-1020, 836-053-1404, 836-053-1405

Subject: These temporary new and amended rules establish the Ore-
gon benchmark health benefit plan and standard plans for plan years
beginning on and after January 1, 2017. Because the plan selected
is a 2014 plan, the plan alone does not reflect current state and fed-
eral minimum requirements. Therefore, the proposed rules also
include provisions to supplement the selected plan so that the plan
complies with state and federal law. The proposed rules clarify exist-
ing state and federal requirements adopted since 2014 and make con-
forming amendments to rules related to coverage of mental or nerv-
ous conditions.

Rules Coordinator: Karen Winkel —(503) 947-7694

836-053-0002
Modification of a Health Benefit Plan Subject to Levels of Coverage
Requirements

(1) A modification of a health benefit plan subject to the levels of cov-
erage defined in 42 U.S.C. 18022(d) is defined in this rule for the purposes
of:

(a) ORS 743.737, regarding small employer health benefit plans; and

(b) ORS 743.766, regarding individual health benefit plans.

(2) At the time of coverage renewal insurers may modify the cover-
age for a product offered to a group health benefit plan or an individual
health benefit plan.

(a) The modification must be consistent with state law and if effective
uniformly with that product.

(b) Modifications made uniformly and solely pursuant to applicable
federal or state requirements are considered a uniform modification of cov-
erage if:

(A) The modification is made within a reasonable time period after
the imposition or modification of the federal or state requirement; and

(B) The modification is directly related to the imposition or modifi-
cation of the federal or state requirement.

(c) Other types of modification made uniformly are considered a uni-
form modification of coverage if the coverage for the product in the indi-
vidual or small group market meets all of the following criteria:

(A) The product is offered by the same health insurer;

(B) The product is offered has the same product network type;

(C) The product is continues to cover at least a majority of the same
service area;
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(D) Within the product, each plan has the same cost sharing structure
as before the modification, except for any variation in cost sharing solely
related to changes in cost and utilization of medical care, or to maintain the
same metal tier level described in 42 U.S.C. 18022(d); and

(E) The product provides the same covered benefits, except for any
changes in benefits that cumulatively impact the plan-adjusted index rate
for any plan within the product within an allowable variation of the +/- 2
percentage points (not including changes pursuant to applicable federal or
state requirements).

(3) Insurers must use the standardized notice of modification or dis-
continuance as set forth on website for the Insurance Division of the
Department of Consumer and Business Services at www.insurance.ore-

2on.gov.
Stat. Auth.: ORS 731.244,743.566 & 743.773
Stats Implemented: ORS 743.737, 743.754 & 743.766
Hist.: ID 12-2013, f. 12-31-13, cert. ef. 1-1-14; ID 14-2015(Temp), f. & cert. ef. 12-17-15
thru 5-1-16

836-053-0004
Compliance with Federal and State Law

Upon contract issuance or renewal, any insurer offering a health ben-
efit plan must update the plans of the insurer as necessary to comply with

state and federal law.
Stat. Auth.: ORS 731.244
Stats Implemented: ORS 742.005
Hist.: ID 14-2015(Temp), f. & cert. ef. 12-17-15 thru 5-1-16

836-053-0008
Essential Health Benefits for Plan Years 2014, 2015 and 2016

(1) This rule applies to plan years beginning January 1, 2014 through
December 31, 2016.

(2) As used in the Insurance Code:

(a) “Base benchmark health benefit plan” means the PacificSource
Health Plans Preferred CoDeduct Value 3000 35 70 small group health ben-
efit plan, including prescription drug benefits, as set forth on the Insurance
Division website of the Department of Consumer and Business Services at
WWww.insurance.oregon.gov.

(b) “Essential health benefits” means the following coverage provid-
ed in compliance with 45 CFR 156:

(A) The base-benchmark health benefit plan, excluding the 24-month
waiting period for transplant benefits;

(B) Pediatric dental benefits;

(C) Pediatric vision benefits; and

(D) Habilitative services.

(c) “Habilitative benefits” means the rehabilitative services provi-
sions of the base benchmark when the services are medically necessary for
the maintenance, learning or improving skills and function for daily living.

(d) “Pediatric dental benefits” means the benefits described in the
children’s dental provisions of the State Children’s Health Insurance Plan
as set forth on the Insurance Division website of the Department of
Consumer and Business Services at www.insurance.oregon.gov. Pediatric
dental benefits are payable to persons under 19 years of age.

(e) “Pediatric vision benefits” means the benefits described in the
vision provisions of the Federal Employee Dental and Vision Insurance
Plan Blue Vision High Option as set forth on the Insurance Division web-
site of the Department of Consumer and Business Services at www.insur-
ance.oregon.gov. Pediatric vision benefits are payable to persons under 19
years of age.

(3) An insurer that issues a health benefit plan offering essential
health benefits may not include as an essential health benefit:

(a) Routine non-pediatric dental services;

(b) Routine non-pediatric eye exam services;

(c) Long-term care or custodial nursing home care benefits; or

(d) Non-medically necessary orthodontia services.

Stat. Auth.: Sec. 2, Ch. 681, OL 2013

Stats. Implemented: Sec. 2, Ch. 681, OL 2013

Hist.: ID 12-2013, f. 12-31-13, cert. ef. 1-1-14; ID 14-2015(Temp), f. & cert. ef. 12-17-15
thru 5-1-16

836-053-0009
Oregon Standard Bronze and Silver Health Benefit Plans for Plan
Years 2014, 2015 and 2016

(1) This rule applies to plan years beginning January 1, 2014 through
December 31, 2016.

(2) As used in this rule, “coverage” includes medically necessary ben-
efits, services, prescription drugs and medical devices. “Coverage” does
not include coinsurance, copayments, deductibles, other cost sharing,
provider networks, out-of-network coverage, wigs or administrative func-
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tions related to the provision of coverage, such as eligibility and medical
necessity determinations.

(3) For purposes of coverage required under this rule:

(a) “Inpatient” includes but is not limited to:

(A) Surgery;

(B) Intensive care unit, neonatal intensive care unit, maternity and
skilled nursing facility services; and

(C) Mental health and substance abuse treatment.

(b) “Outpatient” includes but is not limited to services received from
ambulatory surgery centers and physician and anesthesia services and ben-
efits when applicable.

(c) “Habilitative benefits” means services and devices that help a per-
son keep, learn, or improve skills and functioning for daily living (habilita-
tive services). Examples include therapy for a child who is not walking or
talking at the expected age. These services and devices may include physi-
cal and occupational therapy, speech-language pathology and other servic-
es and devices for people with disabilities in a variety of inpatient or out-
patient settings.

(d) A reference to a specific version of a code or manual, including
but not limited to references to ICD-9, CPT, “Diagnostic and Statistical
Manual of Mental Disorders, Fourth Edition”, (DSM-IV-TR); place of
service and diagnosis includes a reference to a code with equivalent cover-
age under the most recent version of the code or manual.

(4) When offering a plan required under ORS 743.822, an issuer must
use the following naming convention: “[Name of Issuer] Oregon Standard
[Bronze/Silver] Plan”. For example, “Acme Oregon Standard Bronze
Plan”.

(5) Coverage required under ORS 743.822 must be provided in accor-
dance with the requirements of sections (6) to (11) of this rule.

(6) Coverage must be provided in a manner consistent with the
requirements of:

(a) 45 CFR 156, except that actuarial substitution of coverage within
an essential health benefits category is prohibited;

(b) OAR 836-053-1404 and 836-053-1405; and

(c) The federal Mental Health Parity and Addiction Equity Act of
2008;

(7) Coverage must provide essential health benefits as defined in
OAR 836-053-0008.

(8) Except when a specific benefit exclusion applies, or a claim fails
to satisfy the issuer’s definition of medical necessity or fails to meet other
issuer requirements the following coverage must be provided:

(a) Ambulatory services based on the following Place of Service
Codes:

(A) 11 — Office;

(B) 12 — Patient’s home;

(C) 20 — Urgent care facility;

(D) 22 — Outpatient hospital;

(E) 24 — Ambulatory surgical center;

(F) 25 — Birthing center;

(G) 49 — Independent clinic;

(H) 50 — Federally qualified health center;

(I) 71 — State or local public health clinic;

(J) 72 — Rural health clinic;

(b) Emergency services based on Place of Service Code 23 —
Emergency;

(c) Hospitalization services based on Place of Service Code 21 —
Hospital;

(d) Maternity and newborn services based on the following ICD-9
codes:

(A) V20 to V20.2;

(B) V22 to V39; and

(C) 630-677;

(e) Rehabilitation and habilitation services based the following ICD-
9 or CPT codes:

(A) Physical Therapy/Professional: 97001-97002, 97010-97036,
97039, 97110, 97112, 97113-97116, 97122, 97128, 97139, 97140-97530,
97535, 97542, 97703, 97750, 97760, 97761-97762, 97799, and S9090;

(B) Occupational Therapy/Professional: 97003-97004 and G0129 in
addition to all physical therapy codes if performed by an occupational ther-
apist;

(C) Speech Therapy/Professional: 92507-92508, 92526, 92609-
92610, and 97532 except ICD-9 784 .49;

(f) Laboratory services in the CPT code range 8XXXX;

(g) All grade A and B United States Preventive Services Task Force
preventive services, Bright Futures recommended medical screenings for
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children, Institute of Medicine recommended women’s guidelines, and
Advisory Committee on Immunization Practices recommended immuniza-
tions for children coverage must be provided without cost share; and

(h) Prescription drug coverage at the greater of:

(A) At least one drug in every United States Pharmacopeia (USP) cat-
egory and class as the prescription drug coverage of the plan described in
OAR 836-053-0000(1)(a); or

(B) The same number of prescription drugs in each category and class
as the prescription drug coverage of the plan described in OAR 836-053-
0000(1)(a).

(9) Copays and coinsurance for coverage required under ORS
743.822 must comply with the following:

(a) Non-specialist copays apply to physical therapy, speech therapy,
occupational therapy and vision services when these services are provided
in connection with an office visit.

(b) Subject to the federal Mental Health Parity and Addiction Equity
Act of 2008, specialist copays apply to specialty providers including, men-
tal health and substance abuse providers, if and when such providers act in
a specialist capacity as determined under the terms of the health benefit
plan.

(c) Coinsurance for emergency room coverage must be waived if a
patient is admitted, at which time the inpatient coinsurance applies.

(10) Deductibles for coverage required under ORS 743.822 must
comply with the following:

(a) For a bronze plan, in accordance with the coinsurance, copayment
and deductible amounts and coverage requirements for a bronze plan set
forth in Exhibit 1 to this rule. The bronze plan deductible must be integrat-
ed applicable to prescription drugs and all services except preventive serv-
ices.

(b) For a silver plan, in accordance with the coinsurance, copayment
and deductible amounts and coverage requirements for a silver plan set
forth in Exhibit 1 to this rule. The silver plan deductible applies to all serv-
ices except preventive services, office visits, urgent care, and prescription
drugs.

(c) The individual deductible applies to all enrollees, and the family
deductible applies when multiple family members incur claims.

(11) Dollar limits for coverage required under ORS 743.822 must
comply with the following:

(a) Annual dollar limits must be converted to a non-dollar actuarial
equivalent.

(b) Lifetime dollar limits must be converted to a non-dollar actuarial

equivalent.
Stat. Auth.: ORS 743.822
Stats. Implemented: ORS 743.822
Hist.: ID 12-2013, f. 12-31-13, cert. ef. 1-1-14; ID 14-2015(Temp), f. & cert. ef. 12-17-15
thru 5-1-16

836-053-0012
Essential Health Benefits for Plan Years Beginning on and after
January 1, 2017

(1) This rule applies to plan years beginning on and after January 1,
2017.

(2) As used in the Insurance Code and OAR Chapter 836:

(a) “Base benchmark health benefit plan” means the PacificSource
Health Plans Preferred CoDeduct Value 3000 35 70 small group health ben-
efit plan, including prescription drug benefits, as set forth on the Insurance
Division website of the Department of Consumer and Business Services at
WWww.insurance.oregon.gov;

(b) “Essential health benefits” means the following coverage provid-
ed in compliance with 45 CFR 156:

(A) The base-benchmark health benefit plan with the exclusions and
modifications of provisions of that plan as set forth in section (3) to (7) of
this rule.

(B) Pediatric dental benefits;

(C) Pediatric vision benefits; and

(D) Habilitative services and devices.

(3) The following exclusions and modifications are required supple-
mentation to the base-benchmark health benefit plan:

(a) The following treatment limitations and exclusions of coverage
currently included in the base-benchmark health benefit plan are excluded:

(A) The 24-month waiting period for transplant benefits;

(B) Visit limits for inpatient and outpatient mental health services,
including services provided for the treatment of mental health conditions
including but not limited to habilitative and rehabilitative benefits;

(C) Age limits on treatments that would otherwise be appropriate for
individuals outside of the limited age, including but not limited to speech,
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physical and occupational therapy used in the treatment of mental or nerv-
ous conditions as defined in OAR 836-053-1404;

(D) Exclusions for the treatment of erectile dysfunction or sexual dys-
function as defined in the “Diagnostic and Statistical Manual of Mental
Disorders, Fifth Edition” (DSM-5);

(E) Exclusions for surgeries and procedures related to sex transfor-
mations and gender identity disorder or gender dysphoria;

(F) Any blanket exclusion for a diagnosis made using the diagnostic
criteria of the DSM-5;

(G) Exclusions for court-order screening interviews or drug or alco-
hol treatment programs;

(H) Any limitations or waiting periods for pre-existing conditions;

(I) Time limits for treatment of jaw or teeth or orthognathic surgery;

(J) Dollar limits for coverage of durable medical equipment must
comply with the following:

(i) Annual dollar limits must be converted to a non-dollar actuarial
equivalent.

(i) Lifetime dollar limits must be converted to a non-dollar actuarial
equivalent.

(b) The following provisions of the base-benchmark plan must be
modified:

(A) Any waiting periods must be consistent with limitations imposed
by state or federal law;

(B) Wigs following chemotherapy or radiation therapy must be cov-
ered up to the actuarial equivalent of $150 per calendar year;

(C) The coverage of diabetes self-management under ORS 743A.184
must be an additional benefit to what must be supplied under the USPSTF
A and B list;

(D) The limitation on cosmetic or reconstructive surgery to one
attempt within 18 months of injury or defect must be modified to remove
these limitations in cases of medical necessity because this limitation vio-
lates prohibitions on discriminatory benefit designs under 45 CFR
156.125(a) and discrimination based on health factors under 45 CFR
146.121;

(E) Contraceptive coverage must comply with CMS guidance and
requirements related to contraception issued by the United States
Department of Labor, Employee Benefits Security Administration on May
11,2015;

(F) Provisions related to telemedical health services must reflect
changes made to ORS 743A.058 by chapter 340, Oregon Laws 2015
(Enrolled Senate Bill 144); and

(G) Housing and travel expenses for transplant services are not con-
sidered essential health benefits;

(4) An insurer that issues a health benefit plan offering essential
health benefits may not include as an essential health benefit:

(a) Routine non-pediatric dental services;

(b) Routine non-pediatric eye exam services;

(c) Long-term care or custodial nursing home care benefits; or

(d) Non-medically necessary orthodontia services.

(5) In the administration of essential health benefits and the EHB base
benchmark health benefit plan an insurer may not discriminate against a
provider acting within the scope of the provider’s license.

(6) In the administration of essential health benefits and the EHB base
benchmark health benefit plan an insurer may not exclude services provid-
ed by a naturopathic physician if the services are otherwise covered under
the plan and the naturopathic physician is acting within the scope of the
provider’s license.

(7) In the administration of essential health benefits and the EHB base
benchmark health benefit plan an insurer may not exclude services provid-
ed by a doctor of chiropractic medicine if the services are otherwise cov-
ered under the plan and the doctor of chiropractic medicine is acting with-
in the scope of the provider’s license.

(8) As used in the Insurance Code and OAR Chapter 836:

(a) “Applied behavior analysis” has the meaning given in Section 2,
chapter 771, Oregon Laws 2013 as amended by Section 9, chapter 674,
Oregon Laws 2015.

(b) “Habilitative services and devices” means services and devices
that help a person keep, learn, or improve skills and functioning for daily
living (habilitative services). Examples include therapy for a child who is
not walking or talking at the expected age. These services and devices may
include physical and occupational therapy, speech-language pathology and
other services and devices for people with disabilities in a variety of inpa-
tient or outpatient settings.

(c) “Mental or nervous condition” has the meaning given in OAR
836-053-1404.
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(d) “Pediatric dental benefits” means the benefits described in the
Dental Plan of the Oregon Health Plan Children’s’ Health Insurance Plan as
set forth on the Insurance Division website of the Department of Consumer
and Business Services at www.insurance.oregon.gov. Pediatric dental ben-
efits are payable to persons under 19 years of age.

(e) “Pediatric vision benefits” means the benefits described in the
vision provisions of the Federal Employee Dental and Vision Insurance
Plan Blue Vision High Option as set forth on the Insurance Division web-
site of the Department of Consumer and Business Services at www.insur-
ance.oregon.gov. Pediatric vision benefits are payable to persons under 19
years of age.

(f) “Treatment of a mental health condition” includes medical treat-

ments and prescription drugs used to treat a mental or nervous condition.
Stat. Auth.: Sec. 2, Ch. 681, OL 2013
Stats. Implemented: Sec. 2, Ch. 681, OL 2013
Hist.: ID 14-2015(Temp), f. & cert. ef. 12-17-15 thru 5-1-16

836-053-0013
Oregon Standard Bronze and Silver Health Benefit Plans for Plan
Years Beginning on and after January 1, 2017

(1) This rule applies to plan years beginning on and after January 1,
2017.

(2) As used in this rule, “coverage” includes medically necessary ben-
efits, services, prescription drugs and medical devices. “Coverage” does
not include coinsurance, copayments, deductibles, other cost sharing,
provider networks, out-of-network coverage, wigs or administrative func-
tions related to the provision of coverage, such as eligibility and medical
necessity determinations.

(3) For purposes of coverage required under this rule:

(a) “Inpatient” includes but is not limited to:

(A) Surgery;

(B) Intensive care unit, neonatal intensive care unit, maternity and
skilled nursing facility services; and

(C) Mental health and substance abuse treatment.

(b) “Outpatient” includes but is not limited to services received from
ambulatory surgery centers and physician and anesthesia services and ben-
efits when applicable.

(c) A reference to a specific version of a code or manual, including but
not limited to references to ICD-10, CPT, “Diagnostic and Statistical
Manual of Mental Disorders, Fifth Edition” (DSM-5); place of service and
diagnosis includes a reference to a code with equivalent coverage under the
most recent version of the code or manual.

(4) When offering a plan required under ORS 743.822, an insurer
must:

(a) Use the following naming convention: “[Name of Insurer]
Standard [Bronze/ Silver] Plan”. The name of insurer may be shortened to
an easily identifiable acronym that is commonly used by the insurer in con-
sumer facing publications. For example, “Acme Standard Bronze Plan”.

(b) Include a service area or network identifier in the plan name if the
plan is not offered on a statewide basis with a statewide network.

(5) Coverage required under ORS 743.822 must be provided in accor-
dance with the requirements of sections (6) to (11) of this rule.

(6) Coverage must be provided in a manner consistent with the
requirements of:

(a) 45 CFR 156, except that actuarial substitution of coverage within
an essential health benefits category is prohibited;

(b) OAR 836-053-1404, 836-053-1405, 836-053-1407 and 836-053-
1408; and

(c) The federal Paul Wellstone and Pete Domenici Mental Health
Parity and Addiction Equity Act, 29 U.S.C. 1185a (MHPAEA) and imple-
menting regulations at 45 CFR 146.136 and 147.160;

(7) Coverage must provide essential health benefits as defined in
OAR 836-053-0012.

(8) Except when a specific benefit exclusion applies, or a claim fails
to satisfy the insurer’s definition of medical necessity or fails to meet other
issuer requirements the following coverage must be provided:

(a) Ambulatory services;

(b) Emergency services;

(c) Hospitalization services;

(d) Maternity and newborn services;

(e) Rehabilitation and habilitation services including

(A) Professional Physical Therapy services;

(B) Professional Occupational Therapy;

(C) Physical therapy performed by an occupational therapist; and

(D) Professional Speech Therapy;

(f) Laboratory services;
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(g) All grade A and B United States Preventive Services Task Force
preventive services, Bright Futures recommended medical screenings for
children, Institute of Medicine recommended women’s guidelines, and
Advisory Committee on Immunization Practices recommended immuniza-
tions for children coverage must be provided without cost share; and

(h)(A) Prescription drug coverage at the greater of:

(i) At least one drug in every United States Pharmacopeia (USP) cat-
egory and class as the prescription drug coverage of the plan described in
OAR 836-053-0012(2); or

(ii) The same number of prescription drugs in each category and class
as the prescription drug coverage of the plan described in OAR 836-053-
0012(2).

(B) Insurers must submit the formulary drug list for review and
approval.

(C) For plan years beginning on or after January 1,2017 insurers must
use a pharmacy and therapeutics committee that complies with the stan-
dards set forth in 45 CFR 156.122.

(9) Copays and coinsurance for coverage required under ORS
743.822 must comply with the following:

(a) Non-specialist copays apply to physical therapy, speech therapy,
occupational therapy and vision services when these services are provided
in connection with an office visit.

(b) Subject to the federal Paul Wellstone and Pete Domenici Mental
Health Parity and Addiction Equity Act, 29 U.S.C. 1185a, specialist copays
apply to specialty providers including mental health and substance abuse
providers, if and when such providers act in a specialist capacity as deter-
mined under the terms of the health benefit plan.

(c) Coinsurance for emergency room coverage must be waived if a
patient is admitted, at which time the inpatient coinsurance applies.

(10) Deductibles for coverage required under ORS 743.822 must
comply with the following:

(a) For a bronze plan, in accordance with the coinsurance, copayment
and deductible amounts and coverage requirements for a bronze plan set
forth in the cost-sharing matrix set forth on the Insurance Division website
of the Department of Consumer and Business Services at www.insur-
ance.oregon.gov. The bronze plan deductible must be integrated applicable
to prescription drugs and all services except preventive services.

(b) For a silver plan, in accordance with the coinsurance, copayment
and deductible amounts and coverage requirements for a silver plan set
forth in the cost-sharing matrix set forth on the Insurance Division website
of the Department of Consumer and Business Services at www.insur-
ance.oregon.gov. The silver plan deductible applies to all services except
preventive services, office visits, urgent care, and prescription drugs.

(c) The individual deductible applies to all enrollees, and the family
deductible applies when multiple family members incur claims.

(11) Dollar limits for coverage required under ORS 743.822 must
comply with the following:

(a) Annual dollar limits must be converted to a non-dollar actuarial
equivalent.

(b) Lifetime dollar limits must be converted to a non-dollar actuarial

equivalent.
Stat. Auth.: ORS 743.822
Stats. Implemented: ORS 743.822
Hist.: ID 14-2015(Temp), f. & cert. ef. 12-17-15 thru 5-1-16

836-053-1020
Drug Formularies

(1) For purposes of OAR 836-053-0000 to 836-053-1200:

(a) “Open formulary” means a method used by an insurer to provide
prescription drug benefits in which all prescribed FDA approved prescrip-
tion drug products are covered except for any drug product that is exclud-
ed by the insurer pursuant to the insurer’s policy regarding medical appro-
priateness or by the terms of a specific health benefit plan, or except for an
entire class of drug product that is excluded by the insurer.

(b) “Closed formulary” means a method used by an insurer to provide
prescription drug benefits in which only specified FDA approved prescrip-
tion drug products are covered, as determined by the insurer, but in which
medical exceptions are allowed. Maximum benefits or coverage may be
limited to formulary drugs in a health benefit plan with a closed formulary.

(c) “Mandatory closed formulary” means a method used by an insur-
er to provide prescription drug benefits in which only specified FDA
approved prescription drug products are covered, as determined by the
insurer, and in which no exceptions are allowed.

(2) An insurer that uses an open formulary must have a written pro-
cedure that includes the written criteria or explains the review process
established by the insurer for determining when an item will be limited or
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excluded pursuant to the insurer’s policy regarding medical appropriate-
ness.

(3) An insurer that uses a closed formulary must have a written pro-
cedure stating that FDA approved prescription drug products are covered
only if they are listed in the formulary. The procedure must also describe
how the insurer determines the content of the closed formulary and how the
insurer determines the application of a medical exception. The procedure
must describe how a provider may request inclusion of a new item in the
closed formulary and must ensure that the insurer will issue a timely writ-
ten response to a provider making such a request.

(4) An insurer that uses a mandatory closed formulary must have a
written procedure stating that FDA approved prescription drug products are
covered only if they are listed in the formulary and that no exception is
allowed. The procedure must describe how the insurer determines the con-
tent of the mandatory closed formulary. The procedure must also describe
how a provider may request inclusion of a new item in the formulary and
must ensure that the insurer will issue a timely written response to a
provider making such a request.

(5) An insurer must furnish a copy of the procedures it has adopted
under section (2), (3) or (4) of this rule to a provider with authority to pre-
scribe drugs and medications, upon the request of the provider.

(6) Except as provided in section (7) of this rule, a formulary must
comply with the requirements of 45 CFR 156.122 and include the greater
of:

(a) At least one drug in every United States Pharmacopeia therapeu-
tic category and class; or

(b) The same number of drugs in each United States Pharmacopeia
category and class as the prescription drug benefit of the plan described in
OAR 836-053-0008(1)(a).

(7) An insurer that issues a small group or individual health benefit
plan formulary that does not comply with the requirements of section (6) of
this rule must file with the Director of the Department of Consumer and
Business Services the form entitled “Formulary-Inadequate Category/Class
Count Justification” as set forth on the website of the Insurance Division of
the Department of Consumer and Business Services at www.insurance.ore-
gon.gov. The director, in the director’s discretion, may consider approval of
a formulary that does not meet the requirements of section (5) [(6)] of this
rule if:

(a) Drugs in a category or class have been discontinued by the manu-
facturer;

(b) Drugs in a category or class have been deemed unsafe by the Food
and Drug Administration or removed from market by the manufacturer due
to safety concerns;

(c) Drugs in a category of class have a Drug Efficacy Study
Implementation classification;

(d) Drugs in a category or class have become available as generics; or

(e) Drugs in a category or class are provided in a medical setting and
are covered under the medical provisions of the plan.

(8) An insurer that issues a small group or individual health benefit
plan formulary does not comply with the nondiscrimination requirements
of OAR 836-053-0012 if most or all drugs to treat a specific condition are
placed on the highest cost tiers.

(9) A health benefit plan providing essential health benefits must have
procedures in place that allow an enrollee to request and gain access to clin-

ically appropriate drugs not covered by the health plan.
Stat. Auth.: ORS 731.244 & sec. 2,ch.681, OL 2013
Stats. Implemented: ORS 743.804 & sec. 2, ch. 681, OL 2013
Hist.: ID 1-1998, f. & cert. ef. 1-15-98; ID 12-2013, f. 12-31-13, cert. ef. 1-1-14; ID 14-
2015(Temp), f. & cert. ef. 12-17-15 thru 5-1-16

836-053-1404
Definitions; Noncontracting Providers; Co-Morbidity Disorders

(1) As used in ORS 743A.168 and OAR Chapter 836:

(a) “Mental or nervous conditions” means any mental disorder cov-
ered by diagnostic categories listed in the “Diagnostic and Statistical
Manual of Mental Disorders, Fourth Edition” (DSM-IV-TR) or the
“Diagnostic and Statistical Manual of Mental Disorders, Fifth Edition”
(DSM-5).

(b) “Chemical dependency” means an addictive relationship with any
drug or alcohol characterized by a physical or psychological relationship,
or both, that interferes on a recurring basis with an individual’s social, psy-
chological or physical adjustment to common problems.

(c) “Chemical dependency” does not mean an addiction to or depend-
ency on:

(A) Tobacco;

(B) Tobacco products; or
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(C) Foods.

(2) A non-contracting provider must cooperate with a group health
insurer’s requirements for review of treatment in ORS 743A.168(10) and
(11) to the same extent as a contracting provider in order to be eligible for
reimbursement.

(3) The exception of a disorder in the definition of “mental or nerv-
ous conditions” or “chemical dependency” in section (1) of this rule does
not include or extend to a co-morbidity disorder accompanying the except-

ed disorder.
Stat. Auth.: ORS 731.244 & 743A.168
Stats. Implemented: ORS 743A.168
Hist.: ID 13-2006, f. 7-14-06 cert. ef. 1-1-07; ID 19-2012(Temp), f. & cert. ef. 12-20-12 thru
6-17-13; ID 3-2013, f. 6-10-13, cert. ef. 6-17-13; ID 19-2014(Temp), f. & cert. ef. 11-14-14
thru 5-12-15; ID 3-2015, f. & cert. ef. 5-12-15; ID 14-2015(Temp), f. & cert. ef. 12-17-15
thru 5-1-16

836-053-1405
General Requirements for Coverage of Mental or Nervous Conditions
and Chemical Dependency

(1) A group health insurance policy issued or renewed in this state
shall provide coverage or reimbursement for medically necessary treatment
of mental or nervous conditions and chemical dependency, including alco-
holism, at the same level as, and subject to limitations no more restrictive
than those imposed on coverage or reimbursement for medically necessary
treatment for other medical conditions.

(2) For the purposes of ORS 743A.168, the following standards apply
in determining whether coverage for expenses arising from treatment for
chemical dependency, including alcoholism, and for mental or nervous con-
ditions is provided at the same level as, and subject to limitations no more
restrictive than, those imposed on coverage or reimbursement of expenses
arising from treatment for other medical conditions:

(a) The co-payment, coinsurance, reimbursement, or other cost shar-
ing, including, but not limited to, deductibles for mental or nervous condi-
tions and chemical dependency, including alcoholism, may be no more than
the co-payment or coinsurance, or other cost sharing, including, but not
limited to, deductibles for medical and surgical services otherwise provid-
ed under the health insurance policy.

(b) The co-payment, coinsurance, reimbursement, or other cost shar-
ing, including, but not limited to, deductibles for wellness and preventive
services for mental or nervous conditions and chemical dependency,
including alcoholism, may be no more than the co-payment or coinsurance,
or other cost sharing, including, but not limited to, deductibles for wellness
and preventive services otherwise provided under the health insurance pol-
icy.

(c) If annual or lifetime limits for treatment of mental or nervous con-
ditions and chemical dependency, including alcoholism, the limits must
comply with the “predominately equal” to and “substantially all” tests the
federal Paul Wellstone and Pete Domenici Mental Health Parity and
Addiction Equity Act, 29 U.S.C. 1185a and implementing regulations at 45
CFR 146.136 and 147.160.

(d) The co-payment, coinsurance, reimbursement, or other cost shar-
ing, including, but not limited to, deductibles expenses for prescription
drugs intended to treat mental or nervous conditions and chemical depend-
ency, including alcoholism, may be no more than the co-payment or coin-
surance, or other cost sharing expenses for prescription drugs prescribed for
other medical services provided under the health insurance policy.

(e) Classification of prescription drugs into open, closed, or tiered
drug benefit formularies, for drugs intended to treat mental or nervous con-
ditions and chemical dependency, including alcoholism, must be by the
same process as drug selection for formulary status applied for drugs
intended to treat other medical conditions, regardless of whether such drugs
are intended to treat mental or nervous conditions, chemical dependency,
including alcoholism, or other medical conditions.

(3) A group health insurance policy issued or renewed in this state
must contain a single definition of medical necessity that applies uniform-
ly to all medical, mental or nervous conditions, and chemical dependency,
including alcoholism.

(4) A group health insurer that issues or renews a group health insur-
ance policy in this state shall have policies and procedures in place to
ensure uniform application of the policy’s definition of medical necessity to
all medical, mental or nervous conditions, and chemical dependency,
including alcoholism.

(5) Coverage for expenses arising from treatment for mental or nerv-
ous conditions and chemical dependency, including alcoholism, may be
managed through common methods designed to limit eligible expenses to
treatment that is medically necessary only if similar limitations or require-
ments are imposed on coverage for expenses arising from other medical
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condition. Common methods include, but are not limited to, selectively
contracted panels, health policy benefit differential designs, preadmission
screening, prior authorization of services, case management, utilization
review, or other mechanisms designed to limit eligible expenses to treat-
ment that is medically necessary.

(6) Nothing in this rule prevents a group health insurance policy from
providing coverage for conditions or disorder excepted under the definition
of “mental or nervous condition” in OAR 836-053-1400.

(7) The Director shall review OAR 836-053-1400 and this rule and
any other materials every two years to determine whether the requirements
set forth in the rules are uniformly applied to all medical, mental or nerv-

ous conditions, and chemical dependency, including alcoholism.
Stat. Auth.: ORS 731.244 & 743A.168
Stats. Implemented: ORS 743A.168
Hist.: ID 13-2006, f. 7-14-06 cert. ef. 1-1-07; ID 19-2012(Temp), f. & cert. ef. 12-20-12 thru
6-17-13; ID 3-2013, f. 6-10-13, cert. ef. 6-17-13; ID 14-2015(Temp), f. & cert. ef. 12-17-15
thru 5-1-16

Rule Caption: Election of Lower Limits for Uninsured Motorist
Coverage
Adm. Order No.: ID 15-2015
Filed with Sec. of State: 12-29-2015
Certified to be Effective: 1-1-16
Notice Publication Date: 10-1-2015
Rules Adopted: 836-054-0020
Rules Amended: 836-054-0000
Rules Repealed: 836-054-0000(T)
Subject: These rules make two changes related to automobile insur-
ance necessary as a result of passage of Senate Bill 411 (2015 Leg-
islative Session) (SB 411). First, the amendment to OAR 836-054-
000(2) changes a reference to a specific exhibit that does not
correctly explain the law as it will apply to automobile policies that
will be issued or renewed after January 1,2016. The changes to the
rule remove the reference to a specific exhibit and direct the reader
to the website for a sample form that has been approved by the Insur-
ance Division of the Department of Consumer and Business Serv-
ices. The changes to the rule will allow the Insurance Division to
respond more quickly to changes that may be necessary to the form
by eliminating the need to conduct rulemaking to change the form.
Second, SB 411 changed the language related to the notice of
denial of charges that an insurer must provide to medical providers
when the insurer denies charges. Prior to SB 411, the statute required
the insurers to give notice of denial not more than 60 days after the
insurer receives from the provider notice of a claim for services for
Personal Injury Protection (PIP) benefits. SB 411 changed this to a
requirement that the provider must receive the notice of denial with-
in 60 days after the insurer received the claim for services. The new
rule clarifies how to prove “receipt” of the denial by using language
similar to language used in the Oregon Rules of Civil Procedure that
establishes a presumption of receipt through service by mail with
three days added to the prescribed period.
Rules Coordinator: Karen Winkel —(503) 947-7694

836-054-0000
Election of Lower Limits for Uninsured Motorist Coverage

(1) This rule is adopted under the authority of ORS 731.244 for the
purpose of implementing ORS 742.502.

(2) This rule establishes in Exhibit 1 an example of the form of state-
ment electing lower limits for uninsured motorist coverage in a motor vehi-
cle liability insurance policy that may be used to comply with the require-
ment in ORS 742.502 for a statement of election. A form used by an insur-
er or insurance producer that is in substantial compliance with this rule is
considered to be approved by the Department. A form is in substantial com-
pliance if the for contains all of the following elements in any order: An
example of a form that may be used by an insurer or insurance producer to
comply with this rule is posted on the Insurance Division website of the
Department of Consumer and Business Services at www.insurance.ore-
gon.gov. If an insurer or insurance producer uses this form, or any other
selection form that has been approved by the Department, the form is con-
sidered to be approved by the Department. Any other form electing lower
limits for uninsured motorist coverage in a motor vehicle liability insurance
policy must be approved by the Department and must contain all of the fol-
lowing elements in any order:
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(a) An acknowledgement by the named insured that the named
insured was offered uninsured motorist coverage with the limits equal to
those for bodily injury liability;

(b) A brief summary, which is not part of the insurance contract, of
uninsured and underinsured motorist coverages;

(c) A statement of the price for coverage per insured vehicle with lim-
its equal to the named insured’s bodily injury liability limits and the price
for coverage per insured vehicle with the lower limits requested by the
named insured;

(d) A statement to the effect that the statement shall remain in force
until rescinded in writing by a named insured or until such time as motor
vehicle bodily injury liability limits are changed; and

(e) Provision for signature of a named insured, to be made within 60
days of the time the named insured makes the election, and for the date of
signature.

(3) Regarding the summary required in subsection (2)(b) of this rule,
if an insurer issuing a policy that refers only to uninsured motorist cover-
age because uninsured motorist coverage under the policy includes under-
insured motorist coverage meeting statutory requirements, the insurer need
not use the term “underinsured motorist coverage.”

(4) The statement required under subsection (2)(c) of this rule may
state the term of coverage to which the prices relate.

(5) The form may include one or both of the following statements in
addition to the items required under section (2) of this rule:

(a) A statement to the effect that the form is required by Oregon law
or specifically by ORS 742.502; and

(b) A statement to the effect that limits for uninsured motorist cover-
age cannot be less than the amounts required to comply with financial

responsibility requirements under ORS 806.070.
Stat. Auth.: ORS 731.244 & 742.502
Stats. Implemented: ORS 742.502(2) & 742.504
Hist.: ID 5-1994, f. & cert. ef. 5-9-94; ID 8-2005, . 5-18-05, cert. ef. 8-1-05; ID 19-2006, f.
& cert. ef. 9-26-06; ID 7-2015(Temp), f. & cert. ef. 9-14-15 thru 12-31-15; ID 15-2015, f.
12-29-15, cert. ef. 1-1-16

836-054-0020
Timely Notice of Denial of Charges to Provider

(1) This rule is adopted under the authority of ORS 731.244 for the
purpose of implementing ORS 742.524.

(2) When an insurer is required to provide notice of a denial of
charges within 60 days of receipt, it shall be presumed that the provider has
received the denial within three days after it is served by mail.

(3) If an insurer serves the denial electronically or by fax, it shall be

presumed that the provider has received it on the day it is transmitted.
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 742.524
Hist.: ID 15-2015, f. 12-29-15, cert. ef. 1-1-16

Rule Caption: Implementing Requirements of House Bill 2758
Related to Oregon Confidential Communications Request Form
Adm. Order No.: ID 16-2015

Filed with Sec. of State: 12-29-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 10-1-2015

Rules Adopted: 836-053-0600, 836-053-0605, 836-053-0610,
836-053-0615

Rules Repealed: 836-053-0600(T), 836-053-0605(T), 836-053-
0610(T), 836-053-0615(T)

Subject: These rules implement the provisions of House Bill 2758
(2015 Legislative Session). The rules set forth the requirements
imposed on carriers and third party administrators related to the use
of the uniform “Oregon Confidential Communication Request Form”
developed as specified in the legislation. The rules also set forth car-
rier reporting requirements related to confidential communication
requests and the use of the new form.

Rules Coordinator: Karen Winkel —(503) 947-7694

836-053-0600
Purpose; Statutory Authority; Applicability
(1) OAR 836-053-0600 to 836-053-0615 are adopted for the purpose
of implementing sections 2, 3 and 12, chapter 470, Oregon Laws 2015.
(2) The requirements set forth in OAR 836-053-0600 to 836-053-
0615 apply to carriers and third party administrators for health benefit plans

issued or renewed on or after January 1, 2016.
Stat. Auth: ORS 731.244 & OL 2015, Ch 470 Sections 2 & 3
Stats. Implemented: Ch 470, OL 2015 Ch 470 Sections 2,3 & 12
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Hist.: ID 8-2015(Temp), f. & cert. ef. 9-15-15 thru 3-4-16; ID 16-2015, f. 12-29-15, cert. ef.
1-1-16

836-053-0605
Definitions for OAR 836-053-0600 to 836-053-0615

As used in OAR 836-053-0600 to 836-053-0615:

(1) The definitions set forth in Section 2, chapter 470; Oregon Laws
2015 apply to the use of those terms in these rules.

(2) “Enrollee” includes a person covered under a health benefit plan

and a dependent of a person covered under a health benefit plan.
Stat. Auth: ORS 731.244 & OL 2015, Ch 470 Sections 2 & 3
Stats. Implemented: Ch 470, OL 2015 Ch 470 Sections 2,3 & 12
Hist.: ID 8-2015(Temp), f. & cert. ef. 9-15-15 thru 3-4-16; ID 16-2015, f. 12-29-15, cert. ef.
1-1-16

836-053-0610
Carrier Response to Request for Confidentiality

(1) A carrier or third party administrator must do all of the following:

(a) Allow enrollees to submit the standardized form entitled “Oregon
Confidential Communication Request” set forth on the Insurance Division
website of the Department of Consumer and Business Services at
WWW.insurance.oregon.gov.

(b) Acknowledge receipt of the enrollee’s form and respond to an
enrollee’s confidential communications request.

(c) Include with the acknowledgement any information the enrollee
needs about the effect of the request and the process for changing the sta-
tus of the request.

(2) A carrier or third party administrator must communicate with
providers about the protections afforded to enrollees under chapter 470,
Oregon Laws 2015 and at a minimum provide information about how to
access the “Oregon Confidential Communication Request Form.” A carrier
or third party administrator is not limited to providing information about

the form.
Stat. Auth: ORS 731.244 & OL 2015, Ch 470 Sections 2 & 3
Stats. Implemented: Ch 470, OL 2015 Ch 470 Sections 2,3 & 12
Hist.: ID 8-2015(Temp), f. & cert. ef. 9-15-15 thru 3-4-16; ID 16-2015, f. 12-29-15, cert. ef.
1-1-16

836-053-0615
Carrier Reporting Requirements

(1) In order to comply with the requirements of section 3, chapter 470,
Oregon Laws 2015, not later than December 1, 2015, carriers and third
party administrators shall submit the following to the Department of
Consumer and Business Services:

(a) Information about internal and external education and outreach
activities that the carrier or third party administrator will conduct to inform
Oregonians about their right to have protected health information redirect-
ed. The information reported shall include mechanisms the carrier or third
party administrator proposes to use to assess the effectiveness of the edu-
cation and outreach activities.

(b) Baseline data for the period of October 1,2014 through September
30, 2015 that explains:

(A) The total number of requests to redirect confidential information
received by the carrier or third party administrator and of these, the number
of requests to redirect confidential information that are received via:

(i) Telephone;

(i1) Email; and

(iii) Hard copy.

(B) The timeliness of processing the redirection requests segregated
by method of request.

(C) The number of complaints and grievances received related to con-
fidential communications. This number must also include the applicable
grievances tracked in accordance with OAR 836-053-1080.

(D) Total number of enrolled members.

(E) Total number of policyholders or certificate holders.

(F) Total number of dependent members.

(2) Not later than September 1, 2016, carriers and third party admin-
istrators shall submit to the department the following data for the period of
January 1, 2016 through June 30, 2016:

(a)(A) The total number of requests to redirect confidential informa-
tion received by the carrier or third party administrator and of these, the
number of requests to redirect confidential information that are received
via:

(i) Telephone;

(ii) Email;

(iii) Hard copy.

(B) The timeliness of processing the redirection requests segregated
by method of request.
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(C) The number of complaints and grievances received related to con-
fidential communications.

(D) Total number of enrolled members.

(E) Total number of policyholders or certificate holders.

(F) Total number of dependent members.

(b) The following information to assist the department in determining
the extent and effectiveness of the education and outreach activities con-
ducted by the carrier or third party administrator:

(A) Explanation of how and when the process was presented to mem-
bers; and

(B) Copies of outreach and education materials used over the period

of January 1, 2016 through June 30, 2016.
Stat. Auth: ORS 731.244 & OL 2015, Ch 470 Sections 2 & 3
Stats. Implemented: Ch 470, OL 2015 Ch 470 Sections 2,3 & 12
Hist.: ID 8-2015(Temp), f. & cert. ef. 9-15-15 thru 3-4-16; ID 16-2015, f. 12-29-15, cert. ef.
1-1-16

Rule Caption: Limiting surrender charges that an insurer imposes
for withdrawal from an individual deferred annuity.

Adm. Order No.: ID 17-2015

Filed with Sec. of State: 12-29-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 11-1-2015

Rules Adopted: 836-051-0150, 836-051-0153, 836-051-0156
Subject: The new rules are necessary to address the calculation of
surrender charges on payment made for withdrawal of funds from
individual deferred annuity insurance contracts. The rules direct that
withdrawals demonstrate minimum value compliance. If an insurer
subjects funds withdrawn to surrender charges the funds withdrawn
must be treated on a first in first out basis to ensure fairness to the
contract holder, unless an alternative more beneficial method is avail-
able.

Rules Coordinator: Karen Winkel —(503) 947-7694

836-051-0150
Individual Deferred Annuities Surrender Charge

Statutory Authority; Purpose; Applicability

(1) OAR 836-051-0150 to 836-051-0156 are adopted pursuant to the
authority granted to the Director of the Department of Consumer and
Business Services in section 2, chapter 85, Oregon Laws 2015 to adopt
rules to regulate the penalties, fees or other charges that an insurer impos-
es for a withdrawal, before maturity or after the owner or annuitant dies,
from an individual deferred annuity policy.

(2) OAR 836-051-0150 to 836-051-0156 apply to individual deferred
non-variable annuity policies and to the fixed accounts of individual
deferred variable annuity policies.

(3) OAR 836-051-0150 to 836-051-0156 apply to contracts entered
into on and after July 1,2017. New contracts submitted for approval to the
Department of Consumer and Business Services for effective dates on or
after January 1, 2016 must comply with section 2, chapter 85, Oregon Laws

2015.
Stat. Auth.: Sec. 2, Ch. 85 OL 2015
Stats. Implemented: Sec. 2, Ch. 85 OL 2015
Hist.: ID 17-2015, f. 12-29-15, cert. ef. 1-1-16

836-051-0153
Limitations on Surrender Charge Scales

(1) For contracts where surrender charge scales are measured from the
date of each premium payment an insurer must demonstrate compliance
with minimum value either by:

(a) Treating each premium payment as a separate single premium
contract, in which case the maturity date for each single premium shall be
the later of the tenth anniversary of the payment, or the annuitant’s 70th
birthday; or

(b) Treating the entire contract as a single contract providing for flex-
ible premiums.

(2) If minimum value compliance is demonstrated as described in sec-
tion (1)(a) of this rule, the retrospective test minimum values must be the
greater of those based on the contract being treated either as:

(a) Each premium considered as a single premium contract, in which
case the values for all such “contracts” will be summed; or

(b) A single contract providing for flexible premiums.

(3) An insurer may not impose a surrender charge on or after annuiti-

zation or on or after the maturity date.
Stat. Auth.: Sec. 2, Ch. 85 OL 2015
Stats. Implemented: Sec. 2, Ch. 85 OL 2015
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Hist.: ID 17-2015, f. 12-29-15, cert. ef. 1-1-16

836-051-0156
Fair Surrender Charges

An insurer shall treat funds withdrawn from a contract, when such
funds are subject to surrender charges, as withdrawn on a first-in-first-out
basis unless the insurer allows an alternative method that is more beneficial

to the contract holder.
Stat. Auth.: Sec. 2, Ch. 85 OL 2015
Stats. Implemented: Sec. 2, Ch. 85 OL 2015
Hist.: ID 17-2015, f. 12-29-15, cert. ef. 1-1-16

Rule Caption: Rulemaking to address issues with Medicare
Supplement Guaranteed Issue

Adm. Order No.: ID 18-2015

Filed with Sec. of State: 12-29-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 11-1-2015

Rules Amended: 836-052-0142

Subject: The rules amend the division’s Medicare Supplement insur-
ance guarantee issue rule to specify that the standardized Medicare
Supplement products to which eligible persons are entitled include
Plans D, G, M, and N and to exclude any 1990 standardized
Medicare Supplement products no longer sold after June 1, 2010.
These plans were inadvertently omitted in a prior amendment of the
rule.

Rules Coordinator: Karen Winkel—(503) 947-7694

836-052-0142
Guaranteed Issue for Eligible Persons

(1) Guaranteed issue:

(a) Eligible persons are those individuals described in section (2) of
this rule who seek to enroll under the policy during the period specified in
section (3) of this rule and who submit evidence of the date of termination,
disenrollment or Medicare Part D enrollment with the application for a
Medicare supplement policy.

(b) With respect to eligible persons, an issuer shall not deny or condi-
tion the issuance or effectiveness of a Medicare supplement policy
described in section (5) of this rule that is offered and is available for
issuance to new enrollees by the issuer, shall not discriminate in the pricing
of such a Medicare supplement policy because of health status, claims
experience, receipt of health care or medical condition, and shall not
impose an exclusion of benefits based on a preexisting condition under
such a Medicare supplement policy.

(2) Eligible persons. An eligible person is an individual described in
any of the following paragraphs:

(a) The individual is enrolled under an employee welfare benefit plan,
an individual, conversion or portability health benefit plan, or a state
Medicaid plan as described in Title XIX of the Social Security Act that pro-
vides health benefits that supplement the benefits under Medicare, and the
plan terminates or the plan ceases to provide all such supplemental health
benefits to the individual; or the individual is enrolled under an employee
welfare benefit plan that is primary to Medicare and the plan terminates or
the plan ceases to provide all health benefits to the individual.

(b) The individual is enrolled with a Medicare Advantage organiza-
tion under a Medicare Advantage plan under part C of Medicare, and any
of the following circumstances apply, or the individual is 65 years of age or
older and is enrolled with a Program of All Inclusive Care for the Elderly
(PACE) provider under section 1894 of the Social Security Act, and there
are circumstances similar to those described in this subsection that would
permit discontinuance of the individual’s enrollment with the provider if
the individual were enrolled in a Medicare Advantage plan:

(A) The certification of the organization or plan has been terminated;

(B) The organization has terminated or otherwise discontinued pro-
viding the plan in the area in which the individual resides;

(C) The individual is no longer eligible to elect the plan because of a
change in the individual’s place of residence or other change in circum-
stances specified by the Secretary, but not including termination of the indi-
vidual’s enrollment on the basis described in section 1851(g)(3)(B) of the
federal Social Security Act (where the individual has not paid premiums on
a timely basis or has engaged in disruptive behavior as specified in stan-
dards under section 1856), or the plan is terminated for all individuals with-
in a residence area;

(D) The individual demonstrates, in accordance with guidelines estab-
lished by the Secretary, that:
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(i) The organization offering the plan substantially violated a materi-
al provision of the organization’s contract under this part in relation to the
individual, including the failure to provide an enrollee on a timely basis
medically necessary care for which benefits are available under the plan or
the failure to provide such covered care in accordance with applicable qual-
ity standards; or

(ii) The organization, or agent or other entity acting on the organiza-
tion’s behalf, materially misrepresented the plan’s provisions in marketing
the plan to the individual; or

(E) The individual meets such other exceptional conditions as the
Secretary may provide.

(¢)(A) The individual is enrolled with:

(i) An eligible organization under a contract under Section 1876 of the
Social Security Act (Medicare cost);

(i) A similar organization operating under demonstration project
authority, effective for periods before April 1, 1999;

(iii) An organization under an agreement under Section 1833(a)(1)(A)
of the Social Security Act (health care prepayment plan); or

(iv) An organization under a Medicare Select policy; and

(B) The enrollment ceases under the same circumstances that would
permit discontinuance of an individual’s election of coverage under section
(2)(b) of this rule.

(d) The individual is enrolled under a Medicare supplement policy
and the enrollment ceases because:

(A)(i) Of the insolvency of the issuer or bankruptcy of the non-issuer
organization; or

(ii) Of other involuntary termination of coverage or enrollment under
the policy.

(B) The issuer of the policy substantially violated a material provision
of the policy; or

(C) The issuer, or an agent or other entity acting on the issuer’s behalf,
materially misrepresented the policy’s provisions in marketing the policy to
the individual.

(e)(A) The individual was enrolled under a Medicare supplement pol-
icy and terminates enrollment and subsequently enrolls, for the first time,
with any Medicare Advantage organization under a Medicare Advantage
plan under part C of Medicare, any eligible organization under a contract
under Section 1876 of the Social Security Act (Medicare cost), any similar
organization operating under demonstration project authority, any PACE
provider under Section 1894 of the Social Security Act or a Medicare Select
policy; and

(B) The subsequent enrollment under paragraph (A) of this subsection
is terminated by the enrollee during any period within the first 12 months
of such subsequent enrollment (during which the enrollee is permitted to
terminate such subsequent enrollment under section 1851 (e) of the federal
Social Security Act); or

(f) The individual, upon first becoming enrolled for benefits under
Medicare part A, enrolls in a Medicare Advantage plan under part C of
Medicare, or with a PACE provider under Section 1894 of the Social
Security Act, and dis-enrolls from the plan or program by not later than 12
months after the effective date of enrollment.

(g) The individual enrolls in a Medicare Part D plan during the initial
enrollment period and, at the time of enrollment in Part D, was enrolled
under a Medicare supplement policy that covers outpatient prescription
drugs and the individual terminates enrollment in the Medicare supplement
policy and submits evidence of enrollment in Medicare Part D along with
the application for a policy described in section (5)(d) of this rule.

(3) Guaranteed Issue Time Periods.

(a) In the case of an individual described in section (2)(a) of this rule,
the guaranteed issue period begins on the later of:

(A) The date the individual receives a notice of termination or cessa-
tion of all supplemental health benefits (or, if a notice is not received, notice
that a claim has been denied because of a termination or cessation); or

(B) The date that the applicable coverage terminates or ceases; and
ends 63 days thereafter.

(b) In the case of an individual described in section (2)(b), (¢), (e) or
(f) of this rule whose enrollment is terminated involuntarily, the guaranteed
issue period begins on the date that the individual receives a notice of ter-
mination and ends 63 days after the date the applicable coverage is termi-
nated;

(c) In the case of an individual described in section (2)(d)(A), the
guaranteed issue period begins on the earlier of:

(A) The date that the individual receives a notice of termination, a
notice of the issuer’s bankruptcy or insolvency, or other such similar notice
if any; and
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(B) The date that the applicable coverage is terminated, and ends on
the date that is 63 days after the date the coverage is terminated.

(d) In the case of an individual described in section (2)(b), (d)(B),
(d)(C), (e) or (f) of this rule, who disenrolls voluntarily, the guaranteed
issue period begins on the date that is 60 days before the effective date of
the disenrollment and ends on the date that is 63 days after the effective
date; and

(e) In the case of an individual described in section (2)(g) of this rule,
the guaranteed issue period begins on the date the individual receives notice
pursuant to Section 1882(v)(2)(B) of the Social Security Act from the
Medicare supplement issuer during the 60-day period immediately preced-
ing the initial Part D enrollment period and ends on the date that is 63 days
after the effective date of the individual’s coverage under Medicare Part D;
and

(f) In the case of an individual described in section (2) of this rule but
not described in the preceding provisions of this subsection, the guaranteed
issue period begins on the effective date of disenrollment and ends on the
date that is 63 days after the effective date.

(4) Extended Medigap access for interrupted trial periods.

(a) In the case of an individual described in section (2)(e) of this rule
(or deemed to be so described, pursuant to this paragraph) whose enroll-
ment with an organization or provider described in section (2)(e)(A) is
involuntarily terminated within the first 12 months of enrollment, and who,
without an intervening enrollment enrolls with another such organization or
provider, the subsequent enrollment shall be deemed to be an initial enroll-
ment described in section (2)(e) of this rule.

(b) In the case of an individual described in section (2)(f) of this sec-
tion (or deemed to be so described, pursuant to this paragraph) whose
enrollment with a plan or in a program described in section (2)(f) of this
rule is involuntarily terminated within the first 12 months of enrollment,
and who, without an intervening enrollment, enrolls in another such plan or
program, the subsequent enrollment shall be deemed to be an initial enroll-
ment described in section (2)(f) of this rule; and

(c) For purposes of sections (2)(e) and (f) of this rule, no enrollment
of an individual with an organization or provider described in section
(2)(e)(A) of this rule, or with a plan or in a program described in section
(2)(f) of this rule, may be deemed to be an initial enrollment under this
paragraph after the two year period beginning on the date on which the
individual first enrolled with such an organization provider, plan or pro-
gram.

(5) Products to which eligible persons are entitled. The Medicare sup-
plement policy to which eligible persons are entitled under:

(a) Section (2)(a), (b), (c) (except for coverage described in subpara-
graph (c)(A)(iv)) and (d) of this rule is a Medicare supplement policy that
has a benefit package classified as Plan A, B, C, D, F (including F with a
high deductible), G, K, L, M or N offered by any issuer;

(b) Section (2)(c)(A)(iv) and (f) of this rule is any Medicare supple-
ment policy described in OAR 836-052-0132 offered by any issuer;

(c)(A) Subject to paragraph (B) of this subsection, section (2)(e) of
this rule is the same Medicare supplement policy in which the individual
was most recently previously enrolled, if available from the same issuer, or,
if not so available, a policy described in subsection (a) of this section.

(B) After December 31, 2005, if the individual was most recently
enrolled in a Medicare supplement policy with an outpatient prescription
drug benefit, a Medicare supplement policy described in this paragraph is:

(i) The policy available from the same issuer but modified to remove
prescription drug coverage; or

(ii) At the election of the policyholder, an A, B, C, F (including F with
a high deductible), K or L policy that is offered by any issuer.

(d) Section (2)(g) of this rule is a Medicare supplement policy that has
a benefit package classified as Plan A, B, C, D, F (including F with a high
deductible), G, K, or L, M & N and that is offered and is available for
issuance to new enrollees by the same issuer that issued the individual’s
Medicare supplement policy with outpatient prescription drug coverage.

(6) Notification provisions:

(a) At the time of an event described in section (2) of this rule because
of which an individual loses coverage or benefits due to the termination of
a contract or agreement, policy or plan, the organization that terminates the
contract or agreement, the issuer terminating the policy, or the administra-
tor of the plan being terminated, respectively, shall notify the individual of
the individual’s rights under this rule, and of the obligations of issuers of
Medicare supplement policies under section (1) of this rule. Such notice
shall be communicated contemporaneously with the notification of termi-
nation.
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(b) At the time of an event described in section (2) of this rule because
of which an individual ceases enrollment under a contract or agreement,
policy or plan, the organization that offers the contract or agreement,
regardless of the basis for the cessation of enrollment, the issuer offering
the policy, or the administrator of the plan, respectively, shall notify the
individual of the individual’s rights under this rule, and of the obligations
of issuers of Medicare supplement policies under section (1) of this rule.
Such notice shall be communicated within ten working days of the issuer’s

receiving notification of disenrollment.
Stat. Auth.: ORS 743.684
Stats. Implemented: ORS 743.010 & 743.684
Hist.: ID 21-1998(Temp), f. 12-8-98, cert. ef. 1-1-99 thru 6-25-99; ID 4-1999, f. & cert. ef.
4-29-99; ID 6-2001, f. & cert. ef. 5-22-01; ID 24-2002, f. & cert. ef. 12-13-02; ID 10-2005,
f. & cert. ef. 7-26-05; ID 3-2009, f. 6-30-09, cert. ef. 7-1-09; ID 6-2013(Temp), f. & cert. ef.
12-5-13 thru 5-20-14; ID 9-2014, f. & cert. ef. 5-19-14; ID 18-2015, f. 12-29-15, cert. ef. 1-
1-16

Rule Caption: Extension of limited license to designated agent of
rental Car Company.

Adm. Order No.: ID 19-2015

Filed with Sec. of State: 12-30-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 11-1-2015

Rules Adopted: 836-071-0354

Rules Amended: 836-071-0355, 836-071-0370, 836-071-0380
Subject: Existing rules of the Insurance Division establish the steps
that a rental company with a limited license to sell rental insurance
must take to educate and monitor employees selling insurance under
the limited license. Enrolled House Bill 2958 (2015 Legislative Ses-
sion) allows a rental company to identify a “designated agent” to sell
rental insurance under the limited license of the rental company,
beginning January 1,2016.

The new rule defines “designated agent.” The amended rules
require that the rental company must provide the same training and
oversight to a designated agent as the rental company provides for
employees.”

Rules Coordinator: Karen Winkel —(503) 947-7694

836-071-0354
Designated Agent

As used in OAR 836-071-0355 to 836-071-0400, “designated agent”
means any named individual who is under contract with a vehicle rental
company and who is authorized by the vehicle rental company to sell
insurance under the authority of the limited license of the vehicle rental
company.

Stat. Auth.: ORS 731.244, 744.852 & 744.858

Stats. Implemented: ORS 744.852, 744.856 & 744.858
Hist.: ID 19-2015, f. 12-30-15, cert. ef. 1-1-16

836-071-0355
Limited License Application, Rental Companies; Required
Information

(1) On and after October 1, 2000, a rental company must hold a lim-
ited license in order to transact insurance as authorized by ORS 744.854.
An applicant for a limited license as a rental company as authorized by
744 .854 shall apply for a limited license to the Director of the Department
of Consumer and Business Services electronically on a form established by
the Director in accordance with directions set forth on the Insurance
Division website of the Department of Consumer and Business Services at
www.insurance.oregon.gov. The applicant shall include the following
information in the application:

(a) The applicant’s corporate, firm or other business entity name, the
business address and telephone number of the principal place of business
and the business address and telephone number of each additional location
at which the applicant will transact business under the license;

(b) All assumed business names and other names under which the
applicant will engage in business under the license;

(c) The names of all officers and directors or partners, or the sole pro-
prietor or the owners if the applicant is other than a corporation or a part-
nership, and the name of the executive designated as the statewide filing
officer as required by ORS 744.856;

(d) Whether any of the following has occurred with respect to an offi-
cer or director of the applicant, or a partner, or the sole proprietor or any of
the owners if the applicant is other than a corporation or a partnership:
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(A) Conviction of or indictment for a crime, including a felony
involving dishonesty or a breach of trust to which 18 U.S.C. sec. 1033
applies;

(B) A judgment entered against the officer, director, partner, sole pro-
prietor or owner if the applicant is other than a corporation or a partnership,
for fraud;

(C) A claim of indebtedness by an insurer or agent, and the details of
any such indebtedness; or

(D) Refusal, revocation or suspension of any license to act in any
occupational or professional capacity in this or any other state;

(e) All states and provinces of Canada in which the applicant or an
officer, director or partner of the applicant, or a sole proprietor or owner if
the applicant is other than a corporation or a partnership, currently holds a
license to engage in the transaction of insurance, or has held such a license
within ten years prior to the date of the application;

(f) Whether any firm or corporation of which an officer, director or
partner of the applicant, or the sole proprietor or an owner if the applicant
is other than a corporation or a partnership, is or has been an officer, direc-
tor, partner, sole proprietor or owner has ever filed for bankruptcy or been
adjudged a bankrupt; and

(g) Any other information requested by the Director in the license
application form.

(2) The applicant shall include with the application the following:

(a) The course of study to be used by the applicant for the training
program for employees and designated agents concerning the kinds of cov-
erage offered under the license;

(b) A certification by the applicant that all employees and designated
agents to be involved in the sale or offer of coverage to members of the
public have completed or will complete the training program prior to con-
ducting the sales or offers; and

(c) A certification by the applicant that all employees and designated
agents to be involved in the sale or offer of coverage to members of the
public will receive continuing education on a regular basis concerning the
topics covered in the training program.

(d) A copy of the insurance sales material to be made available to
renters of vehicles through the licensee.

(3) Each application shall be accompanied by a $200 fee.

(4) During the review of an application, the Director may require any
other information that the Director determines will assist consideration of

the application.
Stat. Auth.: ORS 731.244,731.804, 744.852 & 744 .858
Stats. Implemented: ORS 744.852, 744.856 & 744.858
Hist.: ID 8-2000, f. & cert. ef. 7-24-00; ID 12-2012(Temp), f. 6-19-12, cert. ef. 8-1-12 thru
1-25-12; ID 18-2012, f. & cert. ef. 11-7-12; ID 9-2015(Temp), f. & cert. ef. 9-15-15 thru 3-
4-16; ID 19-2015, f. 12-30-15, cert. ef. 1-1-16

836-071-0370
List of Employees and Designated Agents Selling Coverage;
Continuing Education

(1) A limited licensee shall maintain at all times a current list of all
employees and designated agents who are authorized by the limited licens-
ee to offer and sell the insurance coverage for the limited licensee. The lim-
ited licensee must provide the list to the Director upon request and the list
must otherwise be available and accessible to the Director at all reasonable
hours at the principal place of business of the licensee in this state.

(2) For the purpose of complying with the education filing and certi-
fication requirements of ORS 744.856, not later than March 1 of each year,
a limited licensee shall:

(a) File the syllabus for the training program with the Director; and

(b) Certify to the Director that all employees and designated agents
involved in the sale or offer of coverage to members of the public have
completed or will complete the training program prior to conducting such
sales or offers and will receive continuing education on a regular basis con-
cerning the topics covered in the training program.

(3) For the purpose of the requirement in ORS 744.856 that employ-
ees and designated agents of a limited licensee shall receive continuing
education on a regular basis, a “regular basis” is at least once every 12

months.
Stat. Auth.: ORS 744.852 & 744.858
Stats. Implemented: ORS 744.856
Hist.: ID 8-2000, f. & cert. ef. 7-24-00; ID 9-2015(Temp), f. & cert. ef. 9-15-15 thru 3-4-16;
ID 19-2015, . 12-30-15, cert. ef. 1-1-16

836-071-0380
Course of Training for Training Program and for Continuing
Education

A limited licensee must include at least the following information in
the training program for new employees and designated agents who will be

Oregon Bulletin

63

offering the insurance coverage and in the continuing education program
for current employees and designated agents offering the insurance cover-
age, as required by ORS 744.856:

(1) Materials for the purpose of facilitating employee and designated
agents understanding of the insurance coverages offered by the licensee.

(2) That renters of vehicles through the licensee are not required to
purchase the coverage offered through the licensee as a condition of rent-
ing a vehicle.

(3) That renters must be informed that coverage offered by the licens-
ee may duplicate existing coverage of the renter and that the renter should
consult with the renter’s insurance agent if the renter has any question about
existing coverage.

(4) Claims procedures.

(5) The identity of the insurer of the coverage offered by the licensee.

(6) That employees and designated agents of the licensee are not

authorized to evaluate a renter’s existing coverages.
Stat. Auth.: ORS 744.856 & 744.858
Stats. Implemented: ORS 744.856
Hist.: ID 8-2000, f. & cert. ef. 7-24-00; ID 9-2015(Temp), f. & cert. ef. 9-15-15 thru 3-4-16;
ID 19-2015, f. 12-30-15, cert. ef. 1-1-16

Department of Consumer and Business Services,
Workers’ Compensation Board
Chapter 438

Rule Caption: Amends OAR 438-005-0035(1) and Division 015
rules to apply HB 2764 amendments regarding attorney fees
Adm. Order No.: WCB 1-2015

Filed with Sec. of State: 12-16-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 10-1-2015

Rules Adopted: 438-015-0033, 438-015-0048

Rules Amended: 438-005-0035,438-015-0010, 438-015-0019,438-
015-0025, 438-015-0045, 438-015-0055, 438-015-0065, 438-015-
0070, 438-015-0110

Subject: Amends OAR 438-005-0035(1) and adopts and amends
Division 015 rules to implement HB 2764 (2015), which amended
statutes concerning attorney fees under the Workers’ Compensation
Law. Those changes: (1) amend OAR 438-005-0035(1) to add the
phrase “while providing for access to adequate representation for
injured workers” to the Board’s policy statement; (2) amend OAR
438-015-0010(2) to reference the new statute providing for assessed
attorney fees for obtaining temporary disability benefits (HB 2764
§ §9,10); (3) add OAR 438-015-0019(6) to provide for assessed
attorney fees for prevailing over a dispute involving a claim for costs;
(4) amend OAR 438-015-0025 to delete references to OAR 438-015-
0045 (attorney fees when the claimant requests a hearing regarding
temporary disability and prevails) and OAR 438-015-0055(1) (attor-
ney fees when the claimant requests Board review regarding tem-
porary disability and prevails); (5) add OAR 438-015-0033 to estab-
lish procedures concerning an attorney fee under ORS
656.262(14)(a), providing for a reasonable hourly rate of $275 for
an attorney’s actual time spent during an interview or deposition; (6)
amend OAR 438-015-0045 to delete provisions regarding approved
attorney fees when the claimant requests a hearing and an Admin-
istrative Law Judge (ALJ) awards additional temporary disability
benefits and to add provision for award of assessed attorney fee under
such circumstances; (7) add OAR 438-015-0048 to provide for
assessed attorney fees when the claimant requests a hearing and pre-
vails over a claim reclassification order from the Workers” Com-
pensation Division (WCD); (8) amend OAR 438-015-0055(1) to
delete provisions regarding approved attorney fees when the claimant
requests Board review and the Board awards additional temporary
disability benefits and to add provision for award of assessed attor-
ney fees under such circumstances; (9) add OAR 438-015-0055(6)
to provide for assessed attorney fees when the claimant requests
Board review and prevails over an ALJ’s order regarding a WCD’s
claim reclassification order; (10) amend OAR 438-015-0065(1) and
(3) to include assessed attorney fees when the carrier requests a hear-
ing and the ALJ finds “all or part of” compensation awarded or com-
pensation awarded by the reconsideration order, respectively,
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should not be disallowed or reduced; (11) add OAR 438-015-0065(2)
to provide for assessed attorney fees when the carrier requests a hear-
ing and raises attorney fees, penalties, or costs and the ALJ does not
disallow or reduce such awards; (12) amend OAR 438-015-0070(1)
and (3) to include assessed attorney fees when the carrier requests
Board review and the Board finds “all or part of” compensation
awarded or compensation awarded by the reconsideration order,
respectively, should not be disallowed or reduced; (13) add OAR
438-015-0070(2) to provide for assessed attorney fees when the car-
rier requests Board review and raises attorney fees, penalties, or costs
and the Board does not disallow or reduce such awards; (14) add
OAR 438-015-0070(3) to provide for assessed attorney fees for the
claimant’s attorney’s efforts in briefing the matter when the carrier
requests Board review of an ALJ’s order and the matter is briefed,
but the carrier withdraws the appeal before a decision from the
Board; (15) amend OAR 438-015-0110, regarding cases involving
ORS 656.262(11)(a), to include “attorney fees or costs” in the list of
items eligible for assessed attorney fees for unreasonable delay or
refusal to pay; (16) amend OAR 438-015-0110(1) to provide: “Con-
siders the proportionate benefit to the claimant”; and (17) amend
OAR 438-015-0110(3) to raise the maximum assessed attorney fees
under ORS 656.262(11)(a), absent a showing of extraordinary cir-
cumstances, from $3,000 to $4,000.

These amendments are effective January 1,2016 and apply as fol-
lows. Amendments to OAR 438-005-0035,438-015-0010,438-015-
0019, 438-015-0025, 438-015-0033,438-015-0045, 438-015-0048,
438-015-0055, 438-015-0065, 438-015-0070, and 438-015-0110
apply to all claims for which an order is issued and attorney fees are
incurred on or after January 1, 2016, regardless of the date on which
the claim was filed.

Rules Coordinator: Karen Burton—(503) 934-0123

438-005-0035
Board Policy

(1) It is the policy of the Board to expedite claim adjudication and
amicably dispose of controversies, while providing for access to adequate
representation for injured workers. In accordance with ORS 656.012(3),
these rules shall be interpreted in an impartial and balanced manner. The
overriding principle is substantial justice.

(2) With respect to postponement or continuance of hearings under
OAR 438-006-0081 and 438-006-0091, substantial justice requires consid-
eration of the relative financial hardship of the parties.

(3) The unrepresented party shall not be held strictly accountable for
failure to comply with these rules. Any individual who undertakes to rep-
resent a party in proceedings under these rules shall be required to comply
with these rules.

(4) It is the policy of the Board to promote the full and complete dis-
closure of a party’s specific position concerning the issues raised and relief
requested in a specification of issues under OAR 438-006-0031 and in a
response under 438-006-0036. However, it is not the intent of this policy to
create binding admissions on behalf of any party, but to clarify the scope of
the matters to be litigated.

(5) The Board recognizes the complexity of disputed claims and the
time limitations concerning the scheduling and litigation process for such
claims. Consistent with this recognition, as factual, medical, and legal
aspects of disputed issues evolve, the amendment of issues, relief request-
ed, theories, and defenses may be allowed as prescribed in OAR 438-006-

0031(2) and 438-006-0036(2).
Stat. Auth.: ORS 656.726(5)
Stats. Implemented: ORS 656.012
Hist.: WCB 1-1984, f. 4-5-84, ef. 5-1-84; WCB 5-1987, f. 12-18-87, ef. 1-1-88; WCB 2-
1995, f. 11-13-95, cert. ef. 1-1-96; WCB 2-2013, f. 12-10-13, cert. ef. 4-1-14; WCB 1-2015,
f. 12-16-15, cert. ef. 1-1-16

438-015-0010
General Principles

(1) Attorney fees for an attorney representing a claimant before the
Board or its Hearings Division shall be authorized only if an executed attor-
ney retainer agreement has been filed with the Administrative Law Judge
or Board.

(2) Attorney fees for an attorney representing a claimant shall be paid
out of the claimant’s compensation award except as provided by ORS
656.307, 656.382, 656.386, and House Bill 2764 (2015), sections 9 and 10.
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(3) An approved fee awarded or allowed to an attorney representing a
claimant shall be a lien upon the claimant’s compensation.

(4) In any case where an Administrative Law Judge or the Board is
required to determine a reasonable attorney fee, the following factors shall
be considered:

(a) The time devoted to the case;

(b) The complexity of the issue(s) involved;

(c) The value of the interest involved;

(d) The skill of the attorneys;

(e) The nature of the proceedings;

(f) The benefit secured for the represented party;

(g) The risk in a particular case that an attorney’s efforts may go
uncompensated; and

(h) The assertion of frivolous issues or defenses.

(5) Percentage limitations on fees established by these rules apply to
the amount of compensation paid the claimant exclusive of medical, hospi-

tal or other expenses of treatment.
Stat. Auth.: ORS 656.726(5)
Stats. Implemented: ORS 656.388(3)
Hist.: WCB 5-1987, f. 12-18-87, ef. 1-1-88; WCB 2-1989, f. 3-3-89, ef. 4-1-89; WCB 7-
1990(Temp), f. 6-14-90, cert. ef. 7-1-90; WCB 11-1990, f. 12-13-90, cert. ef. 12-31-90; WCB
3-2001, . 11-14-01, cert. ef. 1-1-02; WCB 1-2015, f. 12-16-15, cert. ef. 1-1-16

438-015-0019
Cost Bill Procedures; Assessed Attorney Fees When the Claimant
Prevails in a Cost Bill Dispute

(1) If a claimant finally prevails against a denial under ORS
656.386(1), the Administrative Law Judge or the Board may order payment
of the claimant’s reasonable expenses and costs for records, expert opin-
ions, and witness fees incurred in the litigation of the denied claim(s).

(2) In ordering payment under section (1), an Administrative Law
Judge or the Board may award reasonable expenses and costs that the
claimant incurred as a result of the litigation of the denied claim(s) under
ORS 656.386(1). If the parties stipulate to the specific amount of the rea-
sonable expenses and costs, the Administrative Law Judge’s or the Board’s
award of expenses and costs shall be included in the order finding that the
claimant finally prevails against a denied claim(s) under 656.386(1). In the
absence of the parties’ stipulation, the Administrative Law Judge or the
Board may award reasonable expenses and costs as described in section (1),
which the claimant may claim by submitting a cost bill under section (3) to
the insurer or the self-insured employer, not to exceed $1,500, unless the
claimant demonstrates extraordinary circumstances justifying payment of a
greater amount.

(3) If an order under section (2) does not specify the amount of a rea-
sonable award for expenses and costs, the claimant shall submit, within 30
days after the order under section (2) becomes final, a cost bill to the insur-
er or self-insured employer. The cost bill, which may be submitted on a
form prescribed by the Board, shall contain, but is not limited to, the fol-
lowing information:

(a) An itemization of the incurred expenses and costs for records,
expert opinions, and witness fees that are due to the denied claim(s); and

(b) The claimant’s signature confirming that the claimed expenses and
costs were incurred in the litigation of the denied claim(s).

(4) If the parties disagree whether a claimed fee, expense, or cost is
reasonable, a party may request a hearing seeking resolution of that dispute.
The resolution of disputes under this section shall be made by a final,
appealable order.

(5) Unless a hearing is requested by the insurer or self-insured
employer under section (4), payments for witness fees, expenses, and costs
shall be made by the insurer or self-insured employer within 30 days of its
receipt of the cost bill submitted in accordance with section (3) or within 30
days after the order under section (2) becomes final, whichever is later, and
are in addition to compensation payable to the claimant and in addition to
attorney fees.

(6) In disputes involving a claim for costs, if the claimant prevails on
the claim for any increase of costs, the Administrative Law Judge or the
Board shall award a reasonable assessed attorney fee to the claimant’s

attorney.
Stat. Auth.: ORS 656.726(5)
Stats. Implemented: ORS 656.386(2), (4)
Hist.: WCB 2-2007, f. 12-11-07, cert. ef. 1-1-08; WCB 2-2012, f. 11-13-12, cert. ef. 1-1-13;
WCB 1-2015, f. 12-16-15, cert. ef. 1-1-16

438-015-0025
Maximum Attorney Fees Out of Compensation

Except in situations where a claimant’s attorney fee is an assessed fee,
in settlement of disputed claims or claim disposition agreements and in
cases under the third-party law, unless there is a finding in a particular case

February 2016: Volume 55, No. 2



ADMINISTRATIVE RULES

by an Administrative Law Judge or the Board that extraordinary circum-
stances justify a higher fee, the established fees for attorneys representing
claimants are as set forth in OAR 438-015-0040, 438-015-0055(2), (3), and

438-015-0080.
Stat. Auth.: ORS 656.726(5)
Stats. Implemented: ORS 656.236(4), 656.289(4), 656.307, 656.308(2), 656.382, 656.386,
656.388(3), 656.593(1)(a)
Hist.: WCB 5-1987, f. 12-18-87, ef. 1-1-88; WCB 2-1989, f. 3-3-89, ef. 4-1-89; WCB 7-
1990(Temp), f. 6-14-90, cert. ef. 7-1-90; WCB 11-1990, f. 12-13-90, cert. ef. 12-31-90; WCB
2-2012, f. 11-13-12, cert. ef. 1-1-13; WCB 1-2015, f. 12-16-15, cert. ef. 1-1-16

438-015-0033
Attorney Fee Award Under ORS 656.262(14)(a)

(1) In accordance with ORS 656.262(14)(a), a reasonable hourly rate
for an attorney’s actual time spent during a personal or telephonic interview
or deposition conducted under that statute is $275.

(2) If the claimant is represented by an attorney, the insurer or self-
insured employer shall pay a reasonable attorney fee award, which is based
upon the hourly rate prescribed in section (1) multiplied by the actual time
spent by the attorney during the personal or telephonic interview or depo-
sition conducted under ORS 656.262(14)(a).

(3) To obtain the attorney fee described in section (2), the claimant’s
attorney shall submit a bill to the insurer or self-insured employer within 30
days of completion of the personal or telephonic interview or deposition.
The bill, which may be submitted on a form prescribed by the Board, shall
contain, but is not limited to, the following information:

(a) An itemization of the actual time spent by the claimant’s attorney
during the personal or telephonic interview or deposition;

(b) The claimant’s attorney’s signature confirming that the claimed
time was actually spent during the personal or telephonic interview or dep-
osition conducted under ORS 656.262(14)(a); and

(c) A copy of the executed retainer agreement, unless previously pro-
vided.

(4) If the parties disagree regarding the attorney’s bill under section
(3), a party may request a hearing seeking resolution of that dispute. The
resolution of disputes under this section shall be made by a final, appeal-
able order.

(5) Unless it files a request for hearing, the insurer or self-insured
employer must pay the attorney fee described in section (3) as an award

under this rule within 30 days of its receipt of the bill.
Stat. Auth.: ORS 656.726(5)
Stats. Implemented: ORS 656.262(14)(a)
Hist.: WCB 12015, f. 12-16-15, cert. ef. 1-1-16

438-015-0045
Attorney Fees When a Claimant Requests a Hearing on Extent of
Temporary Disability

If the Administrative Law Judge awards additional compensation for
temporary disability benefits, the Administrative Law Judge shall award a

reasonable assessed attorney fee.
Stat. Auth.: ORS 656.307, 656.388, 656.593 & 656.726(4)
Stats. Implemented: ORS 656.386(2) & 656.388(3)
Hist.: WCB 5-1987, f. 12-18-87, ef. 1-1-88; WCB 2-1989, f. 3-3-89, ef. 4-1-89; WCB 1-
1998, £. 11-20-98, cert. ef. 2-1-99; WCB 1-2015, f. 12-16-15, cert. ef. 1-1-16

438-015-0048
Attorney Fees When a Claimant Requests a Hearing on a Claim
Reclassification

If a claimant requests a hearing regarding a claim reclassification
order from the Workers” Compensation Division, and the Administrative
Law Judge finally determines that the claim should be classified as dis-

abling, the Administrative Law Judge may award a reasonable assessed fee.
Stat. Auth.: ORS 656.726(5)
Stats. Implemented: ORS 656.386(3)
Hist.: WCB 1-2015, f. 12-16-15, cert. ef. 1-1-16

438-015-0055
Attorney Fees When a Claimant Requests Review by the Board

(1) If a claimant requests review of an Administrative Law Judge’s
order on the issue of compensation for temporary disability and the Board
awards additional compensation, the Board shall award a reasonable
assessed attorney fee.

(2) If a claimant requests review of an Administrative Law Judge’s
order on the issue of compensation for permanent disability and the Board
awards additional compensation, the Board shall approve a fee of 25 per-
cent of the increased compensation, provided that the total of fees approved
by the Administrative Law Judge and the Board shall not exceed $6,000.

(3) If a claimant requests review of an Administrative Law Judge’s
order on the issue of compensation for permanent total disability and the
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Board awards additional compensation, the Board shall approve a fee of 25
percent of the increased compensation, provided that the total of fees
approved by the Administrative Law Judge and the Board shall not exceed
$16,300.

(4) If a claimant requests review of an Administrative Law Judge’s
order that upheld a denial of compensability for a claim and the Board
orders the claim accepted, the Board shall assess a reasonable attorney fee
to be paid by the insurer or self-insured employer to the claimant’s attorney.

(5) If a claimant requests review of an Administrative Law Judge’s
order that upheld a responsibility denial issued under ORS 656.308(2) and
the claimant’s attorney actively and meaningfully participates in finally
prevailing against the responsibility denial, the Board shall award a rea-
sonable assessed fee to be paid by the insurer or self-insured employer who
issued the responsibility denial. Absent a showing of extraordinary circum-
stances, the assessed attorney fee for prevailing over the responsibility
denial shall not exceed $2,500. The maximum attorney fee awarded under
this section is subject to an annual adjustment on July 1 as calculated by the
Workers® Compensation Division (on behalf of the Director) by the same
percentage increase as made to the average weekly wage defined in ORS
656.211, if any. Before July 1 of each year, the Board, by bulletin, will pub-
lish the maximum fee, after adjusting the fee by the same percentage
increase, if any, to the average weekly wage. Dollar amounts will be round-
ed to the nearest whole number.

(6) If a claimant requests review of an Administrative Law Judge’s
order regarding a claim reclassification order from the Workers’
Compensation Division, and the Board finally determines that the claim
should be classified as disabling, the Board may award a reasonable

assessed fee.
Stat. Auth.: ORS 656.726(5)
Stats. Implemented: ORS 656.307, 656.308(2), 656.382, 656.386, 656.388, HB 2764 (2015)
§§9,10
Hist.: WCB 5-1987, f. 12-18-87, ef. 1-1-88; WCB 1-1998, f. 11-20-98, cert. ef. 2-1-99; WCB
1-2009, f. 10-7-09, cert. ef. 1-1-10; WCB 2-2012, f. 11-13-12, cert. ef. 1-1-13; WCB 1-2015,
f. 12-16-15, cert. ef. 1-1-16

438-015-0065
Attorney Fees When Insurer or Self-Insured Employer Requests a
Hearing

(1) If an insurer or self-insured employer requests a hearing or other-
wise seeks a reduction in compensation and the Administrative Law Judge
finds that all or part of the compensation awarded to the claimant should
not be disallowed or reduced, the Administrative Law Judge shall award a
reasonable assessed fee to the claimant’s attorney.

(2) If an employer or insurer raises attorney fees, penalties or costs as
a separate issue in a request for hearing, and the Administrative Law Judge
finds that the attorney fees, penalties or costs awarded to the claimant
should not be disallowed or reduced, the Administrative Law Judge shall
award reasonable additional attorney fees to the attorney for the claimant
for efforts in defending the fee, penalty or costs.

(3) If an insurer or self-insured employer requests a hearing regarding
a reconsideration order rescinding a notice of closure, and the
Administrative Law Judge finds that the reconsideration order should not
be reversed, the Administrative Law Judge shall award a reasonable
assessed fee to the claimant’s attorney.

(4) If an insurer or self-insured employer requests a hearing regarding
a reconsideration order, and the ALJ finds that all or part of the compensa-
tion awarded by the reconsideration order issued under ORS 656.268
should not be reduced or disallowed, the Administrative Law Judge shall
award a reasonable assessed fee to the claimant’s attorney.

(5) If an insurer or self-insured employer requests a hearing regarding
a claim reclassification order from the Workers’ Compensation Division,
and the Administrative Law Judge finally determines that the claim should
be classified as disabling, the Administrative Law Judge may award a rea-

sonable assessed fee.
Stat. Auth.: ORS 656.726(5)
Stats. Implemented: ORS 656.382, 656.386, 656.388
Hist.: WCB 5-1987, f. 12-18-87, ef. 1-1-88; WCB 1-2009, f. 10-7-09, cert. ef. 1-1-10; WCB
1-2015, f. 12-16-15, cert. ef. 1-1-16

438-015-0070
Attorney Fees When Insurer or Self-Insured Employer Requests or
Cross-Requests Review by the Board

(1) If an insurer or self-insured employer requests or cross-requests
review of the Administrative Law Judge’s order and the Board finds that all
or part of the compensation awarded to the claimant should not be disal-
lowed or reduced, the Board shall award a reasonable assessed fee to the
claimant’s attorney.
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(2) I an employer or insurer raises attorney fees, penalties or costs as
a separate issue in a request for review, and the Board finds that the attor-
ney fees, penalties or costs awarded to the claimant should not be disal-
lowed or reduced, the Board shall award reasonable additional attorney fees
to the attorney for the claimant for efforts in defending the fee, penalty or
costs.

(3)(a) If an insurer or self-insured employer requests or cross-requests
review of the Administrative Law Judge’s order and the matter is briefed,
but the insurer or self-insured employer withdraws the appeal prior to a
decision by the Board, resulting in the claimant’s prevailing in the matter,
the Board shall award a reasonable assessed fee for the claimant’s attor-
ney’s efforts in briefing the matter to the Board.

(b) A matter is considered “briefed” when the insurer or self-insured
employer has filed its initial brief.

(4) If an insurer or self-insured employer requests or cross-requests
review of the Administrative Law Judge’s order regarding a reconsideration
order rescinding a notice of closure, and the Board finds that the reconsid-
eration order should not be reversed, the Board shall award a reasonable
assessed fee to the claimant’s attorney.

(5) If an insurer or self-insured employer requests or cross-requests
review of the Administrative Judge’s order regarding a reconsideration
order, and the Board finds that all or part of the compensation awarded by
the reconsideration order issued under ORS 656.268 should not be reduced
or disallowed, the Board shall award a reasonable assessed fee to the
claimant’s attorney.

(6) If an insurer or self-insured employer requests or cross-requests
review of the Administrative Law Judge’s order regarding a claim reclassi-
fication order from the Workers’ Compensation Division, and the Board
finally determines that the claim should be classified as disabling, the

Board may award a reasonable assessed fee.
Stat. Auth.: ORS 656.726(5)
Stats. Implemented: ORS 656.382, 656.386, 656.388
Hist.: WCB 5-1987, f. 12-18-87, ef. 1-1-88; WCB 1-2009, f. 10-7-09, cert. ef. 1-1-10; WCB
1-2015, f. 12-16-15, cert. ef. 1-1-16

438-015-0110
Attorney Fees in Cases Involving ORS 656.262(11)(a)

If the Director, an Administrative Law Judge, the Board, or the Court
find that the insurer or self-insured employer unreasonably delayed or
unreasonably refused to pay compensation, attorney fees or costs, or unrea-
sonably delayed acceptance or denial of a claim an assessed attorney fee
shall be awarded in a reasonable amount that:

(1) Considers the proportionate benefit to the claimant;

(2) Takes into consideration the factors set forth in OAR 438-015-
0010(4), giving primary consideration to the results achieved and to the
time devoted to the case; and

(3) Does not exceed $4,000, absent a showing of extraordinary cir-
cumstances. The maximum attorney fee awarded under this section is sub-
ject to an annual adjustment on July 1 as calculated by the Workers’
Compensation Division (on behalf of the Director) by the same percentage
increase as made to the average weekly wage defined in ORS 656.211, if
any. Before July 1 of each year, the Board, by bulletin, will publish the
maximum fee, after adjusting the fee by the same percentage increase, if
any, to the average weekly wage. Dollar amounts will be rounded to the

nearest whole number.
Stat. Auth.: ORS 656.283, 656.388 & 656.726(5)
Stats. Implemented: ORS 656.262(11)(a)
Hist.. WCB 3-2003, f. 12-12-03 cert. ef. 1-1-04; WCB 1-2009, f. 10-7-09, cert. ef. 1-1-10;
WCB 2-2012, f. 11-13-12, cert. ef. 1-1-13; WCB 1-2015, . 12-16-15, cert. ef. 1-1-16

Department of Consumer and Business Services,
Workers’ Compensation Division
Chapter 436

Rule Caption: Threshold (split point) for reporting individual
claims by self-insured employers

Adm. Order No.: WCD 10-2015

Filed with Sec. of State: 12-24-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 12-1-2015

Rules Amended: 436-050-0003, 436-050-0175

Subject: The agency has amended OAR 436-050, Employer/Insur-
er Coverage Responsibility, to index the threshold for reporting indi-
vidual claims by self-insured employers to the National Council on
Compensation Insurance (NCCI) split point as published in agency
Bulletin 209, and to remove the NCCI split point dollar amount from
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the rules. The split point will increase from $15,500 to $16,000 effec-
tive Jan. 1, 2016.
Rules Coordinator: Fred Bruyns—(503) 947-7717

436-050-0003
Applicability of Rules

(1) These rules are effective Jan. 1, 2016, to carry out the provisions
of:

(a) ORS 656.017 — Employer required to pay compensation and per-
form other duties.

(b) ORS 656.029 — Independent contractor status.

(c) ORS 656.126 — Coverage while temporarily in or out of state.

(d) ORS 656.407 — Qualifications of insured employers.

(e) ORS 656.419 — Workers’ compensation insurance policies.

(f) ORS 656.423 — Cancellation of coverage by employer.

(g) ORS 656.427 — Cancellation of workers’ compensation insur-
ance policy or surety bond liability by insurer.

(h) ORS 656.430 — Certification of self-insured employer.

(i) ORS 656.434 — Certification effective until canceled or revoked;
revocation of certificate.

(j) ORS 656.443 — Procedure upon default by employer.

(k) ORS 656.447 — Sanctions against insurer for failure to comply
with orders, rules, or obligations under workers’ compensation insurance
policies.

(1) ORS 656.455 — Records location and inspection.

(m) ORS 656.745 — Civil penalties.

(n) ORS 656.850 and 656.855 — Worker leasing companies.

(0) ORS 731.475 — Insurer’s in-state location.

(2) The director may waive procedural rules as justice requires, unless
otherwise obligated by statute.

Stat. Auth: ORS 656.704 & 656.726(4)

Stats. Implemented: ORS 656.017, 656.029, 656.126, 656.407, 656.419, 656.423, 656.427,

656.430, 656.434, 656.443, 656,447, 656.455, 656.745, 656.850, 656.855, and 731.475

Hist.: WCD 3-1980(Admin), f. & ef. 4-2-80; WCD 4-1982(Admin), f. 2-10-82, ef. 2-15-82;

WCD 10-1982(Admin), f. 9-30-82, ef. 10-1-82; WCD 7-1983(Admin), f. 12-22-83, ef. 12-

27-83; Renumbered from 436-051-0003, 1-1-86; WCD 9-1985(Admin), f. 12-12-85, ef. 1-1-

86; WCD 9-1987, f. 12-18-87, ef. 1-1-88; WCD 7-1989, f. 12-22-89, cert. ef. 1-1-90; WCD

25-1990, . 11-29-90, cert. ef. 12-26-90; WCD 3-1992, f. 1-10-92, cert. ef. 2-1-92; WCD 2-

1994, f. 4-1-94, cert. ef. 5-1-94; WCD 9-1996, f. 3-11-96, cert. ef. 4-1-96; WCD 1-1998, f.

1998, cert. ef. 1-23-98; WCD 5-2001, f. 6-22-01, cert. ef. 7-1-01; WCD 10-2003, f. 8-29-

03, cert. ef. 9-15-03; WCD 12-2003, f. 12-4-03, cert. ef. 1-1-04; WCD 5-2005, f. 5-26-05,

cert. ef. 6-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD 7-2007, f. 11-1-07, cert. ef.

11-28-07; WCD 1-2008, f. 6-13-08, cert. ef. 7-1-08; WCD 4-2008, f. 9-17-08, cert. ef. 7-1-

09; WCD 6-2012, f. 10-4-12, cert. ef. 1-1-13; WCD 1-2013(Temp), . & cert. ef. 1-23-13 thru

7-21-13; WCD 5-2013, f. 7-3-13, cert. ef. 7-22-13; WCD 8-2013, f. 11-12-13, cert. ef. 1-1-

14; WCD 10-2014, f. 8-15-14, cert. ef. 9-15-14; WCD 13-2014, f. 11-26-14, cert. ef. 1-1-15;

WCD 10-2015, f. 12-24-15, cert. ef. 1-1-16

436-050-0175
Annual Reporting Requirements

(1) To determine the financial status of a self-insured employer and to
evaluate the employer’s continuity of operation, a self-insured employer
must file annually with the director an audited financial statement or annu-
al report with audited financial statement, including SEC Form 10K if
issued, for the just completed fiscal year. A self-insured employer that is not
a municipality must make the filing within 120 days of the fiscal year end
and a self-insured employer that is a municipality must make the filing
within 180 days of the fiscal year end. All financial statements and annual
financial reports filed, as required by this section, will be retained by the
director for a period of at least three years. In lieu of an audited financial
statement or annual report, a self-insured employer may file a financial
statement certified by the employer that the financial statement is true and
accurate and presents the employer’s financial condition and results of
operations as of the date of the statement.

(2) Notwithstanding section (1) of this rule, the director may require
an employer to submit an audited financial statement if the certified finan-
cial statement submitted is insufficient to evaluate the employer’s financial
status.

(3) The financial statements and reports filed by a self-insured
employer group must demonstrate the group’s acceptable financial viabili-
ty based on criteria under OAR 436-050-0260 including, but not limited to,
satisfactory financial ratios and net worth.

(4) By March 1 of each year, self-insured employer groups must file
with the director:

(a) A statement certifying the amount of the group’s combined net
worth under OAR 436-050-0260(3)(a), as of the date of the statement; and

(b) A copy of the fidelity bond furnished to the group by the adminis-
trator or a copy of the comprehensive crime policy obtained by the group,
in an amount sufficient to protect the group against the misappropriation or
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misuse of any moneys or securities. If the fidelity bond or policy covers
more than one year, is still in effect, and a copy was provided to the direc-
tor in the prior year, the group’s annual filing may state that fact in lieu of
providing an additional copy.

(5) By March 1 of each year, self-insured employer groups consisting
of private employer members must file with the director:

(a) A statement certifying that each employer member of the group
meets the individual net worth requirement under OAR 436-050-
0260(3)(b), as of the employer member’s most recent fiscal year end; and

(b) A list of the group’s current board members and their profession-
al affiliations.

(6) The self-insured employer must report claim loss data described
in Bulletin 209 by March 1 of each year for the purposes of experience rat-
ing modification, retrospective rating calculations, and determining
deposits.

(a) The report must be certified to be true and accurate by an author-
ized representative of the self-insured employer, and must include:

(A) A report of losses for each year in the experience rating period.
The report must cover all claims incurred during the reporting period and
must be valued as of January 1 of the current year. Reports must include:

(i) Contract medical expenses;

(ii) Total maximum medical reimbursement amount;

(iii) Number of claims for which the maximum medical reimburse-
ment amount is claimed;

(iv) For claims with incurred losses at or below the National Council
on Compensation Insurance (NCCI) split point published in Bulletin 209,
total paid, outstanding reserves, and total incurred losses;

(v) Number of claims with incurred losses at or below the NCCI split
point; and

(vi) For each claim with incurred losses exceeding the NCCI split
point, worker’s name, date of injury, claim number, total paid, outstanding
reserves, and total incurred losses. Claims must be listed in alphabetical
order.

(B) A report of losses covering the self-insured period prior to the
experience rating period. The report must list all open claims and must be
valued as of January 1 of the current year. The report must include:

(i) The worker’s name, listed in alphabetical order;

(ii) Date of injury;

(iii) Claim number;

(iv) Total paid;

(v) Outstanding reserves; and

(vi) Total incurred losses.

(C) Identification of claims involving catastrophes, Workers with
Disabilities Program, permanent total disability or fatal benefits, third party
recoveries, and claims where the total incurred has or is expected to exceed
the self-insured retention of the self-insured employer’s excess insurance
policy.

(D) The total annual paid losses for the previous four fiscal years val-
ued as of January 1 of the current year.

(b) Bulletin 209 provides guidelines for self-insured employers and
their authorized representatives to use in submitting the required data.
Bulletin 209 is available on the Workers” Compensation Division’s website.

(c) Each self-insured city, county, or qualified self-insured employer
group that is exempted from the security deposit requirements under ORS
656.407(3) and OAR 436-050-0185 must, in addition to the above, provide
the director by March 1 of each year, the procedures, methods, and criteria
used in the process of determining the amount of their actuarially sound
workers’ compensation loss fund, including procedures for determining the
amount for injuries incurred but not reported. The director may require a
qualified self-insured employer group exempted from the security deposit
requirements to provide an actuarial study that demonstrates its loss reserve
account is actuarially sound and adequately funded under OAR 436-050-
0185(2)(d).

(7) Notwithstanding sections (1) through (5) of this rule, the director
may require a self-insured employer group to submit financial statements,
reports, or information more frequently for reasons including, but not lim-
ited to, changes in the group’s financial status or viability, private employ-
er members’ individual net worth, group membership, private employer
groups’ board membership, or incurred claims costs.

(8) Notwithstanding section (6) of this rule, the director may require
a self-insured employer to submit claim loss data more frequently if the
nature of the self-insured employer’s business has changed since the last
annual loss report for reasons including, but not limited to, mergers or
acquisitions, changes in employment level, nature of employment, or
incurred claims costs.
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(9) If a self-insured employer fails to comply with the requirements of
sections (1) through (8) of this rule, the director may impose any or all of
the following sanctions:

(a) Require the self-insured employer to increase its deposit and pre-
mium assessments by 25%;

(b) Conduct an audit to obtain the necessary loss information at the
self-insured employer’s expense;

(c) Assess civil penalties of up to $250 per day that the information is
not provided beyond the deadline; or

(d) Revoke the employer’s certification for self-insurance.

(10) To ensure each self-insured employer’s claims are valued appro-
priately for use in deposit, experience rating, and retrospective rating cal-
culations, the director will perform routine test audits. If a self-insured
employer’s total claims values are found to be 10 percent or more below the
director’s determined values, the current experience rating will be recalcu-
lated using the director’s determined values and will be used in the securi-
ty deposit and retrospective rating calculations. In addition, penalties may
be assessed.

Stat. Auth: ORS 656.407, 656.430, 636.704 & 656.726(4)

Stats. Implemented: ORS 656.407 & 656.430

Hist.: WCD 7-1989, f. 12-22-89, cert. ef. 1-1-90; WCD 25-1990, f. 11-29-90, cert. ef. 12-26-

90; WCD 7-1991(Temp), f. 10-4-91, cert. ef. 10-7-91; WCD 3-1992, f. 1-10-92, cert. ef. 2-

1-92; WCD 5-2001, . 6-22-01, cert. ef. 7-1-01; WCD 12-2003, f. 12-4-03, cert. ef. 1-1-04;

WCD 7-2007, . 11-1-07, cert. ef. 11-28-07; WCD 1-2008, f. 6-13-08, cert. ef. 7-1-08; WCD

6-2012, f. 10-4-12, cert. ef. 1-1-13; WCD 9-2012, f. 12-7-12, cert. ef. 1-1-13; WCD 8-2013,

f. 11-12-13, cert. ef. 1-1-14; WCD 10-2014, f. 8-15-14, cert. ef. 9-15-14; WCD 13-2014, f.

11-26-14, cert. ef. 1-1-15; WCD 10-2015, f. 12-24-15, cert. ef. 1-1-16

eescccscce

Department of Corrections
Chapter 291

Rule Caption: Earned discharge for offenders on probation or local
control post-prison supervision

Adm. Order No.: DOC 18-2015(Temp)

Filed with Sec. of State: 12-28-2015

Certified to be Effective: 1-1-16 thru 6-28-16

Notice Publication Date:

Rules Amended: 291-209-0010, 291-209-0020, 291-209-0030, 291-
209-0040, 291-209-0070

Rules Suspended: 291-209-0050, 291-209-0060

Subject: These rule amendments are necessary to implement 2015
legislation (HB 3070). This revision clarifies that earned discharge
applies to probation as well as local control post-prison supervision.
The process for determining an offender’s eligibility for earned dis-
charge has been modified. Now earned discharge is determined by
a one-time review of an offender’s compliance with conditions of
supervision. Previously time credits were used to calculate when an
offender could be discharged.

Rules Coordinator: Janet R. Worley —(503) 945-0933

291-209-0010
Authority, Purpose, and Policy

(1) Authority: The authority for this rule is granted to the Director of
the Department of Corrections in accordance with ORS 137.633, 179.040,
423.020, 423.030, and 423.075.

(2) Purpose: The purpose of these rules is to describe the manner in
which an offender sentenced to felony probation or to the legal and physi-
cal custody of the supervisory authority under ORS 137.124(2) may receive
a reduction in the period of probation or local control post-prison supervi-
sion in accordance with the provisions of ORS 137.633.

(3) Policy:

(a) It is the policy of the Department of Corrections that eligible
offenders be considered by the supervisory authority for a reduction in the
period of probation or local control post-prison supervision for complying
with their terms of supervision, including the payment of restitution and
participation in recidivism reduction programs, as provided in these rules.

(b) Offenders whose supervision has been transferred to Oregon
under the Interstate Compact for Adult Offender Supervision are ineligible
for earned discharge under these rules.

(c) These rules apply to offenders convicted of a felony and sentenced
on or after August 1,2013, to probation or to the legal and physical custody
of the supervisory authority under ORS 137.124(2).

(d) These rules do not apply to persons who:

(A) Were originally sentenced before August 1, 2013, and who are
subsequently resentenced on or after August 1, 2013, as the result of an
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appellate decision or a post-conviction relief proceeding or for any other
reason; or

(B) Were sentenced on or after August 1, 2013, to probation or to the
legal and physical custody of the supervisory authority but the supervision

is under the jurisdiction of the Board of Parole and Post-Prison Supervision.
Stat Auth: ORS 137.633, 179.040, 423.020, 423.030, 423.075
Stats. Implemented: ORS 137.633, 179.040, 423.020, 423.030, 423.075
Hist.: DOC 13-2014(Temp), f. 5-7-14, cert. ef. 5-13-14 thru 11-9-14; DOC 21-2014, f. &
cert. ef. 11-4-14; DOC 18-2015(Temp), f. 12-28-15, cert. ef. 1-1-16 thru 6-28-16

291-209-0020
Definitions for OAR 291-209-0020 to 291-209-0070

(1) Administrative Sanctions: Local structured, intermediate sanc-
tions, as those terms are used in ORS 137.592, 137.593, 137.595, 144.106
and 144.346 and in Criminal Justice Commission and Board of Parole and
Post-Prison Supervision administrative rules, imposed by the Department
of Corrections or a county community corrections agency for violation of
conditions of supervision. Administrative sanctions are less than a revoca-
tion action and include, but are not limited to local confinement in jails,
restitution centers, work release centers, treatment facilities, or similar
facilities or community services work, work crew and house arrest.

(2) Compensatory Fines: A court-imposed penalty for the commission
of a crime resulting in injury for which the person injured by the act con-
stituting a crime has a remedy by civil action (unless the issue of punitive
damages has been previously decided on a civil case arising out of the same
act and transaction).

(3) Compliance with the Conditions of Supervision and the
Supervision Case Plan: For purposes of these rules, the supervisory author-
ity shall deem an eligible offender to be in compliance with the conditions
of supervision and any applicable supervision case plan if the offender:

(a) Has fully paid any restitution or compensatory fines ordered by the
court;

(b) Has not been administratively sanctioned, excluding interven-
tions, or found in violation by the court in the immediate six months prior
to consideration for discharge on the eligible case(s) under review; and

(c) Is actively participating in his/her supervision case plan.

(4) Earned Discharge: A discharge from probation or local control
post-prison supervision prior to the scheduled supervision expiration date.

(5) Interventions: Interventions imposed by the Department of
Corrections or a county community corrections agency for violations of one
or more conditions of supervision. Interventions include, but are not limit-
ed to, verbal reprimand, written reprimand, job search programming,
increased reporting requirements, curfew, day reporting, modification of
conditions, and outpatient treatment. Intervention responses are not count-
ed as custody units and may be imposed along with sanctions.

(6) Offender: Any person under the supervision of local community
corrections who is on probation, parole, or post-prison supervision status

(7) Restitution: Full, partial or nominal payment of economic dam-
ages to a victim.

(8) Supervising Officer: The parole and probation officer assigned to
supervise the offender.

(9) Supervision: Supervision requiring the supervising officer’s regu-
lar contact with and monitoring of the offender to assure continued com-
pliance with the general and special conditions of supervision.

(10) Supervisory Authority: The state or local corrections agency or
official designated in each county by that county’s Board of County
Commissioners or county court to operate correction supervision services,

custodial facilities, or both per ORS 144.087(1).
Stat Auth: ORS 137.633, 179.040, 423.020, 423.030, 423.075
Stats. Implemented: ORS 137.633, 179.040, 423.020, 423.030, 423.075
Hist.: DOC 13-2014(Temp), f. 5-7-14, cert. ef. 5-13-14 thru 11-9-14; DOC 21-2014, f. &
cert. ef. 11-4-14; DOC 18-2015(Temp), f. 12-28-15, cert. ef. 1-1-16 thru 6-28-16

291-209-0030
Period of Supervision

(1) All persons convicted of a felony and sentenced on or after August
1, 2013, to probation or to the legal and physical custody of the superviso-
ry authority under ORS 137.124(2) shall serve a minimum period of super-
vision before consideration for earned discharge under these rules.

(2) The maximum reduction earned under this rule may not exceed 50
percent of the period of supervision imposed.

(3) A reduction may not be used to shorten the period of supervision

to less than six months.
Stat Auth: ORS 137.633, 179.040, 423.020, 423.030, 423.075
Stats. Implemented: ORS 137.633, 179.040, 423.020, 423.030, 423.075
Hist.: DOC 13-2014(Temp), f. 5-7-14, cert. ef. 5-13-14 thru 11-9-14; DOC 21-2014, f. &
cert. ef. 11-4-14; DOC 18-2015(Temp), f. 12-28-15, cert. ef. 1-1-16 thru 6-28-16
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291-209-0040
Earned Discharge

(1) At 60 days prior to completion of the minimum period of supervi-
sion as authorized in OAR 291-209-0030, the supervising officer or
designee shall review the offender’s file and determine if the offender is in
compliance with the offender’s conditions and any applicable supervision
case plan as defined in these rules.

(a) If the supervising officer or designee determines that the offender
is in compliance, the supervising officer shall recommend to the superviso-
ry authority that it grant earned discharge to the offender.

(b) Upon receiving a request from the supervising officer, the super-
visory authority shall grant the offender earned discharge if the superviso-
ry authority determines that the offender is in compliance with his or her
conditions of supervision and any applicable supervision case plan as
defined in these rules.

(c) If the supervising officer or designee determines that the offender
is not in compliance, earned discharge shall not be granted; however, the
supervising officer may conduct a subsequent earned discharge review at
any point thereafter until the offender is approved for earned discharge or
the case under consideration reaches its sentence expiration date.

(d) If the offender has been convicted of a new felony or misde-
meanor crime that occurred while on supervision for the case under con-

sideration, the offender is not eligible for earned discharge.
Stat Auth: ORS 137.633, 179.040, 423.020, 423.030, 423.075
Stats. Implemented: ORS 137.633, 179.040, 423.020, 423.030, 423.075
Hist.: DOC 13-2014(Temp), f. 5-7-14, cert. ef. 5-13-14 thru 11-9-14; DOC 21-2014, f. &
cert. ef. 11-4-14; DOC 18-2015(Temp), f. 12-28-15, cert. ef. 1-1-16 thru 6-28-16

291-209-0050
Retraction of Time Credits

(1) Time credits previously applied will be retracted in accordance
with the Earned Discharge Review Grid (Attachment A) when the offend-
er has absconded supervision, been sanctioned while on supervision for the
case under review, or has violated a no contact order.

(2) If an offender has been arrested for a person-to-person crime while
on supervision for the case under review, all time credits previously applied

will be retracted.
Stat Auth: ORS 137.633, 179.040, 423.020, 423.030, 423.075
Stats. Implemented: ORS 137.633, 179.040, 423.020, 423.030, 423.075
Hist.: DOC 13-2014(Temp), f. 5-7-14, cert. ef. 5-13-14 thru 11-9-14; DOC 21-2014, f. &
cert. ef. 11-4-14; Suspended by DOC 18-2015(Temp), f. 12-28-15, cert. ef. 1-1-16 thru 6-28-
16

291-209-0060
Restoration of Time Credits

(1) For good cause shown, time credits that have been retracted may
be restored upon recommendation by the supervising officer or designee
and upon approval by the supervisory authority.

(2) If time credits were retracted in accordance with OAR 291-209-
0050(2), those time credits, excluding any credits retracted in accordance
with OAR 291-209-0050(1), shall be restored if the charges are dismissed,
no complainted, or acquitted.

(3) Restored time credits may not exceed those previously retracted or

exceed those credits remaining on the case under review.
Stat Auth: ORS 137.633, 179.040, 423.020, 423.030, 423.075
Stats. Implemented: ORS 137.633, 179.040, 423.020, 423.030, 423.075
Hist.: DOC 13-2014(Temp), f. 5-7-14, cert. ef. 5-13-14 thru 11-9-14; DOC 21-2014, f. &
cert. ef. 11-4-14; Suspended by DOC 18-2015(Temp), f. 12-28-15, cert. ef. 1-1-16 thru 6-28-
16

291-209-0070
Appeals
Appeals will be processed through the supervisory authority’s griev-
ance policy.
Stat Auth: ORS 137.633, 179.040, 423.020, 423.030, 423.075
Stats. Implemented: ORS 137.633, 179.040, 423.020, 423.030, 423.075
Hist.: DOC 13-2014(Temp), f. 5-7-14, cert. ef. 5-13-14 thru 11-9-14; DOC 21-2014, f. &
cert. ef. 11-4-14; DOC 18-2015(Temp), f. 12-28-15, cert. ef. 1-1-16 thru 6-28-16

Department of Energy
Chapter 330

Rule Caption: Updates accountant guidelines and cost recovery
provisions for self-direction of public purpose charge program.
Adm. Order No.: DOE 7-2015

Filed with Sec. of State: 12-23-2015

Certified to be Effective: 12-23-15

Notice Publication Date: 11-1-2015

February 2016: Volume 55, No. 2



ADMINISTRATIVE RULES

Rules Amended: 330-140-0020, 330-140-0060, 330-140-0070, 330-
140-0140

Subject: The rule amendments update the administrative rules for
the Self-direction of Public Purpose Charges by Large Retail Elec-
tricity Customers (LECPPP) program to align with current Oregon
Board of Accountancy guidelines and current agency practices. The
amendments change the rules to require that a certified public
accountant “attest” that project costs are accurate, rather than creat-
ing a “statement of compilation.” The amendments also update the
requirements for providing proof of qualified expenditures. With
regard to cost recovery, the amendments eliminate a reference to the
fixed annual deposit of $1,200 to be paid by LECPPP participants,
while retaining the per-project deposit of up to four percent of proj-
ect costs. As program costs have declined over time, the department
no longer requires participants to pay an annual deposit. The amend-
ments also modify the process for comparing deposits received with
the department’s cost of services, eliminating the current true-up
process in favor of an annual review to assure that costs of operat-
ing the program are recovered. The rules are effective upon filing.
Rules Coordinator: Elizabeth Ross—(503) 378-8534

330-140-0020
Definitions as Used in This Division

(1) “Above-market costs of new renewable energy resources” means
the portion of the net present value cost of producing power (including
fixed and operating costs, delivery, overhead and profit) from a new renew-
able energy resource that exceeds the market value of an equivalent quan-
tity and distribution (across peak and off-peak periods and seasonality) of
power from a nondifferentiated source with the same term of contract.

(2) “Attest” means attestation services as defined in ORS 673.010(1).

(3) “Certification of Qualified Expenditure for New Energy
Conservation” means written notification from the Oregon Department of
Energy to a large electricity consumer that certifies the cost of an installed
energy conservation project is eligible to be claimed as a credit against pub-
lic purposes charges owed by the large electricity consumer under these
rules.

(4) “Certification of Qualified Expenditure for New Renewable
Resources” means written notification from the Oregon Department of
Energy to a large electricity consumer that certifies the contracted cost of
new renewable resource purchases is eligible to be claimed as a credit
against public purpose charges owed by the large electricity consumer
under these rules.

(5) “Commission” means the Public Utility Commission of Oregon.

(6) “Consumer-owned utility” means a municipal electric utility, a
people’s utility district or an electric cooperative.

(7) “Declaration of Intent to Self-Direct Public Purposes Charges”
means a request in writing from a large electricity consumer that requests
the Oregon Department of Energy recognize the large electricity consumer
as eligible to self-direct public purpose charges under these rules.

(8) “Direct access” means the ability of a retail electricity consumer
to purchase electricity and certain ancillary services, as determined by the
Commission for an electric company or the governing body of a consumer-
owned utility, directly from an entity other than the distribution utility.

(9) “Direct service industrial consumer” means an end-user of elec-
tricity that obtains electricity directly from the transmission grid and not
through a distribution utility.

(10) “Distribution” means the delivery of electricity to retail electric-
ity consumers through a distribution system consisting of local area power
poles, transformers, conductors, meters, substations and other equipment.

(11) “Distribution utility” means an electric utility that owns and
operates a distribution system connecting the transmission grid to the retail
electricity consumer.

(12) “Electric company” means an entity engaged in the business of
distributing electricity to retail electricity consumers in this state but does
not include a consumer-owned utility.

(13) “Electric cooperative” means an electric cooperative corporation
organized under ORS Chapter 62 or under the laws of another state if the
service territory of the electric cooperative includes a portion of this state.

(14) “Electric utility” means an electric company or consumer-owned
utility that is engaged in the business of distributing electricity to retail
electricity consumers in this state.

(15) “Electricity” means electric energy measured in kilowatt-hours,
or electric capacity measured in kilowatts, or both.
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(16) “Electricity services” means electricity distribution, transmis-
sion, generation or generation-related services.

(17) “Electricity service supplier” or “ESS” means a person or entity
that offers to sell electricity services available pursuant to direct access to
more than one retail electricity consumer. “Electricity service supplier”
does not include an electric utility selling electricity to retail electricity con-
sumers in its own service territory. An ESS can also be an aggregator.

(18) “Energy Conservation Project” means a capital investment in
equipment that reduces the electric energy use or improves electric energy
efficiency at a large electricity consumer’s site or system at that site which
has a simple payback of greater than one year and less than ten years. The
simple payback shall be determined by using the eligible capital cost of the
project divided by the first year electric energy cost savings.

(19) “Energy conservation project cost” means the costs of necessary
features of an energy conservation project that include but are not limited
to capital costs, administrative costs, general expenses, facility energy
audits resulting in capital investment in an energy conservation project,
design and engineering, shipping, materials, permits, installation, perform-
ance evaluation, and equipment operations training. The cost of a new ener-
gy conservation project may include large electricity consumer’s cost of an
energy analysis or study conducted by any public or private party, and any
administrative costs paid.

(20) “Independent Energy Audit” means an evaluation by an inde-
pendent auditor of all potential electricity using systems at an electric con-
sumer’s site that identifies in a written report the characteristics of electric
energy use of those systems and all energy conservation projects for each
of the electric energy using systems at the site.

(21) “Independent Energy Auditor” means a provider of energy sys-
tems audits that identify potential energy conservation projects for large
electricity consumers that is not in the employ of the retail electricity con-
sumer’s company or any of its subsidiary or affiliate organizations except
under contract as an independent service provider that is selected to provide
independent audit service under these rules. An independent auditor may
include a consumer-owned utility.

(22) “Independent certified public accountant™ means a certified pub-
lic accountant recognized by the State of Oregon and is independent as
defined by the ethics rules implemented under ORS 673.010-673/480.

(23) “Large electricity consumer” means a nonresidential consumer
that is a retail electricity consumer that has used more than one average
megawatt of electricity (8,760,000 kWh/year) at any one site in the prior
calendar year.

(24) “Market transformation” means a lasting structural or behavioral
change in the marketplace that increases the adoption of energy efficient
technologies and practices.

(25) “Municipal electric utility” means an electric distribution utility
owned and operated by or on behalf of a city.

(26) “New” as it refers to energy conservation, market transformation
and low-income weatherization means measures, projects or programs that
are installed or implemented after the date direct access is offered by an
electric company, with the exception that “new energy conservation” also
includes expenditures by large electricity consumers eligible for self-direct-
ing public purpose charges that meet the following conditions:

(a) Self-directing consumers may not claim a public purpose credit
for energy conservation measures that were started prior to July 23, 1999.
For energy conservation measures that were started on or after July 23,
1999, but prior to the implementation of direct access, a self-directing con-
sumer may claim a public purpose credit if either of the following condi-
tions is met:

(A) The energy conservation measure did not receive funding from an
electric company conservation program and was certified by the Oregon
Department of Energy after July 23, 1999; or

(B) the energy conservation measure did receive funding from an
electric company conservation program and the self-directing consumer
repaid the amount of such funding (cost of audit and incentives plus inter-
est) no later than 90 days following the implementation of direct access or
the date they request preliminary certification under these rules. A self-
directing consumer shall not be required to repay the amount of any ener-
gy conservation audit related to a conservation measure if the audit was
completed prior to January 1,2000. The cost of an audit that identifies mul-
tiple energy conservation measures shall be prorated among such measures.

(b) For purposes of this subsection, “started” means that a contract
has been executed to install or implement an energy conservation measure.

(27) “New renewable energy resource” means a renewable energy
resource project or a new addition to an existing renewable energy resource
project, or the electricity produced by the project, that was not in operation
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on or before January 1, 2000. “New renewable energy resource” does not
include any portion of a renewable energy resource project under contract
to the Bonneville Power Administration on or before January 1, 2000.

(28) “Nonresidential consumer” means a retail electricity consumer
that is not a residential consumer.

(29) “Oregon Department of Energy” means the Oregon Department
of Energy, an agency of the State of Oregon, created under Oregon Revised
Statute (ORS) 469.030.

(30) “One average megawatt” means 8,760,000 kilowatt-hours of
electricity per year.

(31) “People’s utility district” has the meaning given that term in ORS
261.010.

(32) “Precertification of new energy conservation projects” means
written notification from the Oregon Department of Energy to a large elec-
tricity consumer that certifies that a proposed energy conservation project
will be eligible for a certificate of qualified expenditure if it is installed as
described in the retail electricity consumer’s application for precertifica-
tion.

(33) “Precertification of new renewable resource purchases” means
written notification from the Oregon Department of Energy to a large elec-
tricity consumer that certifies that a proposed renewable resource purchase
will be eligible for a certificate of qualified expenditure, if contracts of
commitment to purchase are established as described in the retail electrici-
ty consumer’s application for precertification.

(34) “Public purpose charge” is an amount equal to 3 percent of the
total revenues billed to large consumers for electricity services, distribu-
tion, ancillary services, metering, billing, transition charges and other types
of costs that were included in electric rates on or after March 1, 2002 by
electric utilities offering direct access to their large electricity consumers,
except for an aluminum plant that is a retail electricity consumer where the
amount is equal to 1 percent of the total revenues billed.

(35) “Qualifying expenditures” means those expenditures for new
energy conservation measures that have a simple payback period of not less
than one year and not more than 10 years and expenditures for the above-
market costs of new renewable energy resources.

(36) “Renewable energy resources” means:

(a) Electricity-generation facilities fueled by wind, waste, solar or
geothermal power or by low-emission nontoxic biomass based on solid
organic fuels from wood, forest and field residues;

(b) Dedicated energy crops available on a renewable basis;

(c) Landfill gas and digester gas; or

(d) Hydroelectric facilities located outside protected areas as defined
by federal law in effect on July 23, 1999.

(37) “Retail electricity consumer” means the end user of electricity
for specific purposes such as heating, lighting or operating equipment and
includes all end users of electricity served through the distribution system
of an electric utility on or after January 1, 2000, whether or not each end
user purchases the electricity from the electric utility. Retail electricity con-
sumers include any direct service industrial consumer that purchases elec-
tricity without distribution services from the electric utility.

(38) “Self-directing consumer” means a retail electricity consumer
using more than one average megawatt of electricity at any one site for the
twelve billing months preceding January 15 of each year or an aluminum
plant using more than 100 average megawatts of electricity for the twelve
billing months preceding January 15 of each year. Consumers in electric
utility service territories qualify as self-directing if they have a certification
of qualified expenditure from the Oregon Department of Energy for new
energy conservation or new renewable energy resources.

(39) “Site” means:

(a) Buildings and related structures that are interconnected by facili-
ties owned by a single retail electricity consumer and that are served
through a single electric meter; or

(b) a single contiguous area of land containing buildings or other
structures that are separated by not more than 1,000 feet, such that:

(A) Each building or structure included in the site is no more than
1,000 feet from at least one other building or structure in the site;

(B) Each building or structure included in the site, and land contain-
ing and connecting buildings and structures in the site, are owned by a sin-
gle retail electricity consumer who is billed for electricity use at the build-
ings or structures; and

(C) Land shall be considered contiguous even if there is an interven-
ing public or railroad right of way, provided that rights of way land on
which municipal infrastructure facilities exist (such as street lighting,
sewerage transmission, and roadway controls) shall not be considered
contiguous.
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(40) “Statement of Eligibility” means a written declaration by an
authorized officer of a large electricity consumer’s firm that it meets the
definition of a large electricity consumer under these rules and that it
intends to comply with the requirements contained in these rules for self-
direction and reporting of public purpose charges for a given site.

(41) “System” means any individual process or series of equipment
contributing to energy end use in a large electricity consumer’s site. A sys-
tem may include heating, ventilating and air conditioning, domestic hot
water, lighting, or a specific industrial process such as air compression,
refrigeration, shredding, forging, or other such specific process described

by the large electricity consumer.
Stat. Auth.: ORS 469.040, 469.165, 756.040 & 757.600 - 757.687
Stats. Implemented: ORS 756.040 & 757.600 - 757.687
Hist.: DOE 3-2001, f. 10-25-01, cert. ef. 10-29-01; DOE 6-2004, f. 10-14-04, cert. ef. 12-1-
04; DOE 7-2015, f. & cert. ef. 12-23-15

330-140-0060
Certification of Qualifying Expenditure for New Energy Conservation
Projects

(1) Once the costs, or portion of the costs identified in the precertifi-
cation as a component eligible for certification as an individual expense for
a project, are expended, the retail electricity consumer may apply to the
Oregon Department of Energy for a certificate of qualified expenditure on
a form provided by the Office of Energy.

(2) Proof of amount paid must accompany the application for certifi-
cate of qualified expenditure.

(a) Proof of purchase for projects costing less than $50,000 may
include canceled checks, credit card statements, and binding contracts or
agreements.

(b) Projects costing $50,000 and more shall have an independent cer-
tified public accountant attest to the cost of the project.

(3) A certificate of qualified expenditure for all or part of the cost of
precertified new energy conservation project(s) shall be approved or denied
by the Oregon Department of Energy in writing within 30 days of the
receipt of a complete application. A certificate of qualified expenditure may
be issued for a portion of the cost of a new energy conservation project(s)
that is an individual cost component or project phase defined in the prelim-

inary certificate application and approved in the preliminary certificate.
Stat. Auth.: ORS 469.040, 469.165, 756.040 & 757.600 - 757.687
Stats. Implemented: ORS 756.040 & 757.600 - 757.687
Hist.: DOE 3-2001, f. 10-25-01, cert. ef. 10-29-01; DOE 6-2004, f. 10-14-04, cert. ef. 12-1-
04; DOE 7-2015, f. & cert. ef. 12-23-15

330-140-0070
Certification of Qualifying Expenditure for New Renewable Resources

(1) Retail electricity consumers whose new renewable resource pur-
chases have received precertification from the Oregon Department of
Energy may apply for a certificate of qualified expenditure on a form pro-
vided by the Oregon Department of Energy.

(2) A signed contract to purchase or receipt(s) for purchase of renew-
able resource certificates for new renewable energy describing the amount
to be paid and the length of the agreement must accompany the application
for certificate of qualified expenditure.

(3) Proof of amount paid must accompany the application for certifi-
cate of qualified expenditure for constructed new renewable resource proj-
ects.

(4) Proof of purchase for constructed projects costing less than
$50,000 may include canceled checks, credit card statements, and binding
contracts or agreements.

(5) Constructed project costs of $50,000 and more shall have an inde-
pendent certified public accountant attest to the cost of the project.

(6) Certificate of qualified expenditure shall be approved or denied by
the Oregon Department of Energy within 30 days of the receipt of a com-
plete application.

(7) The certificate of qualified expenditure shall describe the term for
which a contracted new renewable resource purchase is eligible for credit

against public purposes charges owed.
Stat. Auth.: ORS 469.040, 469.165, 756.040 & 757.600 - 757.687
Stats. Implemented: ORS 756.040 & 757.600 - 757.687
Hist.: DOE 3-2001, f. 10-25-01, cert. ef. 10-29-01; DOE 6-2004, f. 10-14-04, cert. ef. 12-1-
04; DOE 7-2015, f. & cert. ef. 12-23-15

330-140-0140
Administrative Cost Recovery

(1) Large electricity consumers applying to be eligible as self-direct-
ing consumers shall pay actual cost of service incurred by the Oregon
Department of Energy for services provided for establishing a self-direction
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account, reviewing request for self direction, and the electricity consumer’s
portion of the cost for any services or supplies for such administration.

(2) At the request for services by the self-directing consumer, the
Oregon Department of Energy may estimate and request payment for the
cost of service for self direction services provided. The estimated cost of
service provided shall not exceed 4 percent of proposed project costs. The
self-directing consumer shall submit payment of the estimated cost of cer-
tification services with all applications for precertification. An application
for preliminary certification will not be considered complete without pay-
ment. The Oregon Department of Energy shall review the actual cost of

service annually to assure costs of operation are recovered.
Stat. Auth.: ORS 469.040, 469.165, 756.040 & 757.600 - 757 .687
Stats. Implemented: ORS 756.040 & 757.600 - 757.687
Hist.: DOE 3-2001, f. 10-25-01, cert. ef. 10-29-01; DOE 6-2004, f. 10-14-04, cert. ef. 12-1-
04; DOE 7-2015, f. & cert. ef. 12-23-15

Rule Caption: Amends requirements for including green energy
technology in new construction and renovation of public buildings.
Adm. Order No.: DOE 8-2015

Filed with Sec. of State: 12-23-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 9-1-2015

Rules Amended: 330-135-0055

Subject: The rule amendments make the rules consistent with statu-
tory amendments adopted through House Bill 2987, passed by the
2015 Oregon Legislative Assembly, which revised the requirements
for public bodies to spend 1.5 percent of the total contract price for
the construction, renovation or major remodel of a public building.
When a public body finds that green energy technology is not appro-
priate for a current project, the amount that would have been spent
is deferred and must be added to the 1.5 percent on a future project.
The bill amendments removed a requirement to deposit the
deferred funds into a separate account, while preserving the require-
ment for contracting agencies to report to the department on the
amount and eventual use of deferred funds. Therefore, the amend-
ed rules remove the requirement for public entities to report to the
Oregon Department of Energy information about the account or fund
where the deferred funds would be held. The bill also added a
requirement for public bodies to report to the Oregon Department of
Energy on the aggregate amount of funds that have been deferred for
green energy technology. The rules are effective January 1,2016.
Rules Coordinator: Elizabeth Ross—(503) 378-8534

330-135-0055
Requirement to Report on Green Energy Technology

(1) A contracting agency must enter information about its public
building project into the green energy technology database after it makes its
final determination about whether green energy technology is appropriate
and before the construction/renovation of the building(s) commences.

(2) The contracting agency will enter the information into the green
energy technology database using an online form provided by the depart-
ment and accessible from the department website.

(3) Information entered in the green energy technology database must
include, but not be limited to:

(a) Project name;

(b) Address of public building;

(c) Name of contracting agency;

(d) Contact information for reporting person;

(e) Utility companies serving the building;

(f) Date the contracting agency first advertised or otherwise solicited
a contract for the construction, reconstruction or major renovation of the
public building;

(g) Total contract price;

(h) Total insured building value (renovation projects);

(i) Whether the project includes previously deferred funds, the name
of the previous project(s), the amount of the deferred funds, and the aggre-
gate amount of funds to be spent on the current project;

(j) Projected start of construction and occupation date of building;

(k) Description of the proposed green energy technology;

(1) Location details of the green energy technology installation;

(m) Disclosure of non-public funds used in financing the green
energy technology;
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(n) Estimated annual energy production or savings of the green
energy system;

(o) Contracting agency determination of whether green energy tech-
nology is appropriate at the public building site or away from the public
building site, or contracting agency decision to defer the expenditure;

(p) Technical review panel recommendation;

(q) Future project to which funds will be deferred and projected start
of construction of the future building, if applicable and future project is
known;

(r) The aggregate amount of funds the contracting agency has
deferred but not yet used for green energy technology in another project;

(s) Cost-effectiveness comparison between green energy technology
away-from-the-site of the public building compared to green energy tech-
nology at the site of public building under construction or renovation, if
applicable; and

(t) Evidence of additional new renewable energy generation from
green energy technology installed at the away-from-the-site location, if
applicable.

(4) Upon completion of construction of the new building or major
renovation and at the request of the department, the contracting agency
must provide to the department the actual amount spent for green energy
technology and, if significant changes were made to the green energy tech-
nology system design, an updated project description and updated estimat-

ed annual energy generation or savings.
Stat. Auth.: Stat. Auth.: ORS 469.040, 297C.528, OL 2013, Ch. 612 (HB 3169)
Stats. Implemented: ORS 279C 527, 279C.528, OL 2013, Ch. 612
Hist.: DOE 6-2007, f. 12-31-07, cert. ef. 1-2-08; DOE 15-2012, f. 12-27-12, cert. ef. 1-1-13;
DOE 7-2013, f. & cert. ef. 12-23-13; DOE 8-2015, f. 12-23-15, cert. ef. 1-1-16

Department of Fish and Wildlife
Chapter 635

Rule Caption: Commercial Dungeness Crab Season Opens in the
Pacific Ocean and Columbia River.

Adm. Order No.: DFW 166-2015(Temp)

Filed with Sec. of State: 12-29-2015

Certified to be Effective: 1-1-16 thru 6-28-16

Notice Publication Date:

Rules Amended: 635-005-0465

Rules Suspended: 635-005-0465(T)

Subject: This amended rule sets the opening of the 2016 commer-
cial Dungeness crab season in the Pacific Ocean and Columbia River
as January 4, 2016. Previously, the season opening was delayed
beyond the December 1 start date set in permanent rule due to ele-
vated levels of the biotoxin domoic acid detected in crab samples
during preseason testing. Three recent consecutive rounds of testing
by the Oregon Department of Agriculture have shown domoic acid
levels below U.S. Food and Drug Administration alert levels. This
rule also establishes regulations preventing vessels choosing to par-
ticipate in Oregon’s fishery from participating in California’s fish-
ery until 30 days after those areas open. California fisheries remain
closed at this time due to Domoic Acid in that area. Finally, rule mod-
ifications suspend the provision in permanent rule that suspends crab
permit transfers during split-area openings within the Tri-State area
(WA/OR/CA) due to the indeterminate nature of the closures in
California.

Rules Coordinator: Michelle Tate—(503) 947-6044

635-005-0465
Closed Season in Pacific Ocean and Columbia River

(1) It is unlawful to take, land or possess Dungeness crab for com-
mercial purposes from the Pacific Ocean or Columbia River from August
15, 2015 through January 4, 2016, 08:59 AM.

(2) The season opening for the commercial Ocean Dungeness crab
fishery may be delayed in one or more fishing zones based on the results of
crab quality or biotoxin testing. The Pre-season Testing Protocol for the Tri-
State Coastal Dungeness crab Commercial Fishery (hereafter, “Tri-State
Protocol”) specifies the process for establishing fishing zones (section VI)
and coordinating the opening of the fishery in Washington, Oregon, and
California north of Point Arena (sections IV and V). Therefore, the follow-
ing sections of the Tri-State Protocol (Revised July 2014) are hereby incor-
porated into Oregon Administrative Rule by reference:

(a) Section IV — Season Opening Criteria.
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(b) Section V — Test Fishing and Process for Setting the Season
Opening Date.

(c) Section VI — Procedure for Establishing Fishing Zones. In the
event that crab quality tests do not meet the criteria for opening the season
on December 1, the Director shall adopt temporary rules delaying the sea-
son in accordance with the Tri-State Protocol. In the event areas within the
Tri-State area are delayed for elevated levels of biotoxins, a vessel used for
fishing crab in an open zone may not be used for fishing crab in a delayed
zone until 30 days after the delayed zone has opened. The fisher must
declare on the pre-season hold inspection certificate the zone in which the
vessel will start fishing.

(3) It is unlawful to land, receive or buy, Dungeness crab in the first
thirty days of the ocean Dungeness crab fishery from a vessel that has not
been certified by officials of the State of Oregon, Washington, or California
to have been free of Dungeness crab before fishing in the ocean Dungeness
crab fishery. In the event the area between Gray’s Harbor, Washington and
Point Arena, California is divided into zones with different season opening
dates, the ocean Dungeness crab fishery refers to the fishery in that zone for
the purposes of this rule.

(4) Upon a determination by the Department that catch in Oregon’s
ocean Dungeness crab fishery after May 31 is greater than ten percent of
the catch in the previous December 1 through May 31 period, the Director
shall adopt a temporary rule closing the commercial season until the fol-

lowing December 1.

Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129

Stats. Implemented: ORS 506.109, 506.129 & 506.306

Hist.: FC 246, f. 5-5-72, ef. 5-15-72; FC 285(74-20), f. 11-27-74, ef. 12-25-74; FC 293(75-
6), f. 6-23-75, ef. 7-11-75; FWC 30, f. & ef. 11-28-75; FWC 132, f. & ef. 8-4-77; FWC 30-
1985, . 6-27-1985, ef. 7-1-85, Renumbered from 625-010-0155, Renumbered from 635-036-
0125; FWC 56-1982, f. & ef. 8-27-82; FWC 13-1983, f. & ef. 3-24-83; FWC 39-
1983(Temp), f. & ef. 8-31-83; FWC 11-1984, f. 3-30-84, ef. 9-16-84, except section (1) per
FWC 45-1984, f. & ef. 8-30-84; FWC 30-1985, f. 6-27-85, ef. 7-1-85; FWC 78-1986(Temp),
f. & ef. 12-1-86; FWC 36-1987, f. & ef. 7-1-87; FWC 97-1987(Temp), f. & ef. 11-17-87;
FWC 102-1988, f. 11-29-88, cert. ef. 12-29-88; FWC 119-1989(Temp), f. 11-29-89, cert. ef.
12-1-89; FWC 135-1991(Temp), f. 12-10-91, cert. ef. 12-11-91; FWC 136-1991(Temp), f. &
cert. ef. 12-19-91; FWC 112-1992, f. 10-26-92, cert. ef. 11-1-92; FWC 70-1993, f. 11-9-93,
cert. ef. 11-11-93; FWC 88-1994(Temp), f. 11-30-94, cert. ef. 12-1-94; FWC 89-1994(Temp),
f. & cert. ef. 12-1-94; FWC 89-1995(Temp), f. 11-28-95, cert. ef. 12-1-95; FWC 1-
1996(Temp), f. 1-11-96, cert. ef. 1-13-96; DFW 51-1998(Temp), f. 6-29-98, cert. ef. 7-1-98
thru 9-15-98; DFW 54-1998(Temp), f. & cert. ef. 7-24-98 thru 9-15-98; DFW 40-1999, f. &
cert. ef. 5-26-99; DFW 70-2000, f. & cert. ef. 10-23-00; DFW 77-2000(Temp), f. 11-27-00,
cert. ef. 12-1-00 thru 12-14-00; DFW 39-2002, f. & cert. ef. 4-26-02; DFW 128-2002(Temp),
f. & cert. ef. 11-15-02 thru 1-31-03; DFW 129-2002(Temp), f. & cert. ef. 11-20-02 thru 1-31-
03; DFW 132-2002(Temp), f. & cert. ef. 11-25-02 thru 1-31-03 (Suspended by DFW 133-
2002(Temp)); DFW 133-2002(Temp), f. & cert. ef. 12-6-02 thru 1-31-03; DFW 117-
2003(Temp), f. 11-25-03, cert. ef. 12-1-03 thru 2-29-04; Administrative correction 10-26-04;
DFW 113-2004(Temp), f. 11-23-04, cert. ef. 12-1-04 thru 3-1-05; DFW 116-2004(Temp), f.
& cert. ef. 12-8-04 thru 3-1-05; DFW 126-2004(Temp), f. & cert. ef. 12-21-04 thru 3-1-05;
DFW 132-2004(Temp), f. & cert ef. 12-30-04 thru 3-1-05; Administrative correction, 3-18-
05; DFW 129-2005(Temp), f. & cert. ef. 11-29-05 thru 12-31-05; DFW 140-2005(Temp), f.
12-12-05, cert. ef. 12-30-05 thru 5-31-06; Administrative correction 7-20-06; DFW 142-
2008, . & cert. ef. 11-21-08; DFW 161-2010(Temp), f. 12-9-10, cert. ef. 12-10-10 thru 2-16-
11; Administrative correction, 3-29-11; DFW 155-2011(Temp), f. 11-18-11, cert. ef. 12-1-11
thru 12-31-11; DFW 156-2011(Temp), f. 12-9-11, cert. ef. 12-15-11 thru 1-31-12;
Administrative correction 4-24-12; DFW 37-2012, f. 4-24-12, cert. ef. 5-1-12; Renumbered
from 635-005-0045, DFW 76-2012, f. 6-28-12, cert. ef. 7-1-12; DFW 145-2012(Temp), f. 11-
14-12, cert. ef. 12-1-12 thru 12-31-12; DFW 146-2012(Temp), f. 12-11-12, cert. ef. 12-12-12
thru 6-9-13; Administrative correction, 6-27-13; DFW 118-2013, f. 10-11-13, cert. ef. 10-15-
13: DFW 129-2013(Temp), f. 11-25-13, cert. ef. 12-1-13 thru 12-31-13; Administrative cor-
rection, 2-5-14; DFW 113-2014, f. 8-5-14, cert. ef. 8-15-14; DFW 157-2014(Temp), . 11-24-
14, cert. ef. 11-25-14 thru 5-23-15; Administrative correction, 6-23-15; DFW 150-2015, f. &
cert. ef. 10-29-15; DFW 157-2015(Temp), f. & cert. ef. 11-20-15 thru 1-31-16; DFW 166-
2015(Temp), f. 12-29-15, cert. ef. 1-1-16 thru 6-28-16

Rule Caption: Amend Rules Related to 2016 Oregon Sport Fishing
Regulations.

Adm. Order No.: DFW 167-2015

Filed with Sec. of State: 12-29-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 8-1-2015

Rules Amended: 635-011-0100, 635-013-0004, 635-014-0080, 635-
014-0090, 635-016-0080, 635-016-0090, 635-017-0080, 635-017-
0090, 635-017-0095, 635-018-0080, 635-018-0090, 635-019-0080,
635-019-0090, 635-021-0080, 635-021-0090, 635-023-0080, 635-
023-0090, 635-023-0095, 635-023-0125, 635-023-0128, 635-023-
0130, 635-023-0134, 635-023-0140, 635-039-0080, 635-039-0090
Subject: The amended rules include modifications to sport fishing
regulations for finfish, shellfish, and marine invertebrates that were
adopted by the Oregon Fish and Wildlife Commission for 2016.
Housekeeping and technical corrections were made to ensure rule
consistency.

Rules Coordinator: Michelle Tate —(503) 947-6044
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635-011-0100
General Rule

It is unlawful to take any fish, shellfish, or marine invertebrates for
personal use except as provided in these rules which include and incorpo-
rate the 2016 Oregon Sport Fishing Regulations by reference. However,
additional regulations may be adopted in this rule division from time to
time and to the extent of any inconsistency, they supersede the 2016
Oregon Sport Fishing Regulations.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: FWC 11-1982, . & ef. 2-9-82; FWC 2-1984, f. & ef. 1-10-84; DFW 70-2001, f. & cert.
ef. 8-10-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-
02; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-
05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07;
DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09;
DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11;
DFW 153-2011(Temp), f. 11-7-11, cert. ef. 11-15-11 thru 5-12-12; DFW 163-2011, f. 12-27-
11, cert. ef. 1-1-12; DFW 142-2012(Temp), f. 11-6-12, cert. ef. 11-15-12 thru 5-12-13; DFW
149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 130-2013(Temp), f. 12-9-13, cert. ef. 12-10-13
thru 6-8-14; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 165-2014, f. 12-18-14, cert.
ef. 1-1-15; DFW 167-2015, f. 12-29-15, cert. ef. 1-1-16

635-013-0004
Inclusions and Modifications

(1) OAR 635-013-0005 through 635-013-0009 modify or are in addi-
tion to provisions contained in Code of Federal Regulations, Title 50, Part
660, Subparts A and H, and the 2016 Oregon Sport Fishing Regulations.

(2) The Code of Federal Regulations (CFR), Title 50, Part 660,
Subparts A and H, and the 2016 Oregon Sport Fishing Regulations contain
requirements for sport salmon angling in the Pacific Ocean off the Oregon
coast. However, additional regulations may be adopted from time to time,
and, to the extent of any inconsistency, they supersede the published feder-
al regulations and the 2016 Oregon Sport Fishing Regulations. This
means that persons must consult not only the federal regulations and the
published sport fishing regulations but also the Department’s web page to
determine all applicable sport fishing regulations.

(3) This rule contains requirements that modify sport salmon angling
regulations off the Oregon coast. The following modifications are organ-
ized in sections that apply to the ocean sport salmon fishery in general and
within management zones established by the Pacific Fishery Management
Council and enacted by Federal Regulations (CFR, Title 50, Part 660,
Subparts A and H).

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146, 497.121 & 506.119

Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129

Hist.: FWC 29-1989, f. 4-28-89, cert. ef. 5-1-89; FWC 31-1992, f. 4-29-92, cert. ef. 5-1-92;
FWC 25-1994, f. & cert. ef. 5-2-94; FWC 34-1995, f. & cert. ef. 5-1-95; FWC 39-1995, f. 5-
10-95, cert. ef. 5-12-95; FWC 77-1995, . 9-13-95, cert. ef. 1-1-96; FWC 20-1996, f. & cert.
ef. 4-29-96; FWC 72-1996, f. 12-21-96, cert. ef. 1-1-97; FWC 19-1997(Temp), f. 3-17-97,
cert. ef. 4-15-97; FWC 30-1997, f. & cert. ef. 5-5-97; FWC 43-1997(Temp), f. 8-8-97, cert.
ef. 8-10-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 34-1998, f. & cert. ef. 5-4-98;
DFW 59-1998(Temp), f. & cert. ef. 8-10-98 thru 8-21-98; DFW 66-1998(Temp), f. & cert.
ef. 8-21-98 thru 9-24-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 20-1999(Temp),
f. 3-29-99, cert. ef. 4-1-99 thru 4-30-99; DFW 31-1999, f. & cert. ef. 5-3-99; DFW 61-
1999(Temp), f. 8-31-99, cert. ef. 9-3-99 thru 9-17-99; DFW 66-1999(Temp), f. & cert. ef. 9-
17-99 thru 9-30-99; Administrative correction 11-17-99; DFW 16-2000(Temp), f. 3-31-00,
cert. ef. 4-1-00 thru 4-30-00; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 47-
2000(Temp), f. 8-10-00, cert. ef. 8-13-00 thru 9-30-00; DFW 83-2000(Temp), f 12-28-00,
cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 16-2001(Temp),
f. 3-28-01, cert. ef. 4-1-01 thru 4-30-01; Administrative correction 6-20-01; DFW 59-
2001(Temp), f. 7-18-01, cert. ef. 7-19-01 thru 10-31-01; DFW 20-2002(Temp), f. 3-19-02,
cert. ef. 4-1-01 thru 4-30-02; DFW 75-2002(Temp), f. 7-19-02, cert. ef. 7-21-02 thru 12-31-
02; DFW 80-2002(Temp), f. 7-31-02, cert. ef. 8-1-02 thru 12-31-02; DFW 85-2002(Temp),
f. 8-8-02, cert. ef. 8-11-02 thru 12-31-02; DFW 99-2002(Temp) f. 8-30-02, cert. ef. 9-2-02
thru 12-31-02; DFW 100-2002(Temp), f. & cert. ef. 9-6-02 thru 12-31-02; DFW 130-2002,
f. 11-21-02, cert. ef. 1-1-03; DFW 18-2003(Temp) f. 2-28-03, cert. ef. 3-1-03 thru 4-30-03;
DFW 35-2003, f. 4-30-03, cert. ef. 5-1-03; DFW 69-2003(Temp), f. 7-21-03, cert. ef. 7-25-
03 thru 12-31-03; DFW 78-2003(Temp), f. 8-14-03, cert .ef. 8-20-03 thru 12-31-03; DFW
125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 75-2004(Temp), f. 7-20-04, cert. ef. 7-23-04
thru 12-31-04; DFW 80-2004(Temp), f. 8-12-04, cert. ef. 8-13-04 thru 12-31-04; DFW 93-
2004(Temp), f. 9-2-04, cert. ef. 9-4-04 thru 12-31-04; DFW 117-2004, f. 12-13-04, cert. ef.
1-1-05; DFW 81-2005(Temp), f. 7-25-05, cert. ef. 7-29-05 thru 12-31-05; DFW 103-
2005(Temp), f. 9-7-05, cert. ef. 9-9-05 thru 12-31-05; DFW 106-2005(Temp), f. 9-14-05,
cert. ef. 9-17-05 thru 12-31-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 67-
2006(Temp), f. 7-25-06, cert. ef. 8-11-06 thru 12-31-06; DFW 87-2006(Temp), f. 8-18-06,
cert. ef. 8-19-06 thru 12-31-06; DFW 90-2006(Temp), f. 8-25-06, cert. ef. 8-26-06 thru 12-
31-06; Administrative correction 1-16-07; DFW 24-2007, f. 4-16-07, cert. ef. 5-1-07; DFW
80-2007(Temp), f. 8-23-07, cert. ef. 8-25-07 thru 12-31-07; DFW 81-2007(Temp), f. 8-31-
07, cert. ef. 9-2-07 thru 12-31-07; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 25-
2008(Temp), f. 3-13-08, cert. ef. 3-15-08 thru 9-10-08; DFW 66-2008(Temp), f. 6-20-08,
cert. ef. 6-21-08 thru 10-31-08; DFW 96-2008(Temp), f. & cert. ef. 8-15-08 thru 12-31-08;
DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10;
DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12;
DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14;
DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 167-2015, f. 12-29-15, cert. ef. 1-1-16
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635-014-0080
Purpose and Scope
(1) The purpose of Division 014 is to provide for management of
sport fisheries in the Northwest Zone over which the State has jurisdiction.
(2) Division 014 incorporates by reference the 2016 Oregon Sport
Fishing Regulations. Therefore, persons must consult the 2016 Oregon
Sport Fishing Regulations in addition to division 011 and division 014 to
determine all applicable sport fishing requirements for the Northwest Zone.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.146, 497.121 & 506.119
Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; Renumbered from 635-014-0105 - 635-
014-0460; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-
1-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-
98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru
12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02;

DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04;
DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06;
DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08;
DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10;
DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12;
DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13;
DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15;

DFW 167-2015, . 12-29-15, cert. ef. 1-1-16

635-014-0090
Inclusions and Modifications

The 2016 Oregon Sport Fishing Regulations provide requirements
for the Northwest Zone. However, additional regulations may be adopted in
this rule division from time to time and to the extent of any inconsistency,

they supersede the 2016 Oregon Sport Fishing Regulations pamphlet.

Stat. Auth.: ORS 496.138, 496.146, 497.121 & 506.119

Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 21-1994(Temp), f. 4-22-94, cert. ef.
4-25-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 65-1994(Temp), f. 9-15-94, cert.
ef. 9-17-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 28-1995(Temp), f. 3-31-95,
cert. ef. 5-1-95; FWC 34-1995, f. & cert. ef. 5-1-95; FWC 39-1995, f. 5-10-95, cert. ef. 5-12-
95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 19-1996, f. & cert. ef. 5-16-96; FWC
20-1996, f. & cert. ef. 4-29-96; FWC 29-1996, f. & cert. ef. 5-31-96; FWC 46-1996, f. & cert.
ef. 8-23-96; FWC 55-1996(Temp), f. 9-25-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96,
cert. ef. 1-1-97; FWC 73-1996(Temp), f. 12-31-96, cert. ef. 1-1-97; FWC 5-1997, f. & cert.
ef. 2-4-97; FWC 30-1997, f. & cert. ef. 5-5-97; FWC 58-1997, f. 9-8-97, cert. ef. 10-1-97;
FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 12-1998(Temp), f. & cert. ef. 2-24-98 thru
4-24-98; DFW 34-1998, f. & cert. ef. 5-4-98; DFW 69-1998, f. 8-28-98, cert. ef. 9-1-98;
DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 36-1999, f. & cert. ef. 5-20-99; DFW 96-
1999, f. 12-27-99, cert. ef. 1-1-00; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 83-
2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-
1-01; DFW 28-2001, f. & cert. ef. 5-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru
11-20-01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 81-2001,
f. & cert. ef. 8-29-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru 12-31-01; DFW 90-
2001(Temp), f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert.
ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW 26-2002, f.
& cert. ef. 3-21-02; DFW 37-2002, f. & cert. ef. 4-23-02; DFW 91-2002(Temp) f. 8-19-02,
cert. ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02
thru 11-1-02); DFW 118-2002(Temp), f, 10-22-02, cert. ef. 12-1-02 thru 3-31-03; DFW 120-
2002(Temp), f. 10-24-02, cert. ef. 10-26-02 thru 3-31-03; DFW 130-2002, f. 11-21-02, cert.
ef. 1-1-03; DFW 18-2003(Temp) f. 2-28-03, cert. ef. 3-1-03 thru 4-30-03; DFW 38-
2003(Temp), f. 5-7-03, cert. ef. 5-10-03 thru 10-31-03; DFW 51-2003(Temp), f. & cert. ef.
6-13-03 thru 10-31-03; DFW 90-2003(Temp), f. 9-12-03 cert. ef. 9-13-03 thru 12-31-03;
DFW 108-2003(Temp), f. 10-28-03, cert. ef. 12-1-03 thru 3-31-04; DFW 123-2003(Temp),
. 12-10-03, cert. ef. 12-11-03 thru 12-31-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04;
DFW 126-2003(Temp), f. 12-11-03, cert. ef. 1-1-04 thru 3-31-04; DFW 60-2004(Temp), . 6-
29-04, cert. ef 7-1-04 thru 7-15-04; DFW 90-2004(Temp), f. 8-30-04, cert. ef. 10-1-04 thru
12-31-04; DFW 103-2004(Temp), f. & cert, ef, 10-4-04 thru 12-31-04; DFW 108-
2004(Temp), f. & cert. ef. 10-18-04 thru 12-31-04; DFW 111-2004(Temp), f. 11-16-04, cert.
ef. 11-20-04 thru 12-31-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 62-
2005(Temp), f. 6-29-05, cert. ef. 7-1-05 thru 7-10-05; Administrative correction 7-20-05;
DFW 105-2005(Temp), f. 9-12-05, cert. ef. 10-1-05 thru 12-15-05; DFW 127-2005(Temp),
f. & cert. ef. 11-23-05 thru 12-31-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 53-
2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 7-9-06; Administrative correction 7-20-06;
DFW 64-2006(Temp), . 7-17-06, cert. ef. 8-1-06 thru 12-31-06; DFW 79-2006, f. 8-11-06,
cert. ef. 1-1-07; DFW 104-2006(Temp), f. 9-19-06, cert. ef. 10-1-06 thru 12-31-06; DFW 24-
2007, f. 4-16-07, cert. ef. 5-1-07; DFW 63-2007(Temp), f. 8-6-07, cert. ef. 8-11-07 thru 12-
31-07; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 25-2008(Temp), f. 3-13-08, cert.
ef. 3-15-08 thru 9-10-08; DFW 67-2008(Temp), f. 6-20-08, cert. ef. 8-1-08 thru 12-31-08;
DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 43-2009(Temp), f. 5-5-09, cert. ef. 5-22-
09 thru 10-31-09; DFW 67-2009(Temp), f. 6-9-09, cert. ef. 6-15-09 thru 10-31-09; DFW 87-
2009(Temp), f. 7-31-09, cert. ef. 8-1-09 thru 12-31-09; DFW 99-2009(Temp), f. 8-26-09,
cert. ef. 9-1-09 thru 12-31-09; DFW 115-2009(Temp), f. & cert. ef. 9-22-09 thru 12-31-09;
DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 44-2010(Temp), f. 4-20-10, cert. ef. 4-21-
10 thru 9-30-10; DFW 73-2010(Temp), f. 5-27-10, cert. ef. 6-1-10 thru 9-30-10; DFW 76-
2010, f. 6-8-10, cert. ef. 8-1-10; DFW 89-2010(Temp), f. 6-28-10, cert. ef. 7-1-10 thru 9-30-
10; Administrative correction 10-26-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW
57-2011(Temp), f. 5-27-11, cert. ef. 6-1-11 thru 6-30-11; DFW 83-2011, f. 6-30-11, cert. ef.
7-1-11; DFW 139-2011(Temp), f. 10-3-11, cert. ef. 10-6-11 thru 12-31-11; DFW 141-
2011(Temp), f. 10-6-11, cert. ef. 10-10-11 thru 12-31-11; DFW 143-2011(Temp), f. 10-10-
11, cert. ef. 10-11-11 thru 12-31-11; DFW 148-2011(Temp), f. 10-20-11, cert. ef. 10-21-11
thru 12-31-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12; DFW 53-2012(Temp), f. 5-29-
12, cert. ef. 6-1-12 thru 10-31-12; DFW 62-2012, f. 6-12-12, cert. ef. 7-1-12; DFW 63-
2012(Temp), f. & cert. ef. 6-12-12 thru 10-31-12; DFW 71-2012(Temp), f. 6-27-12, cert. ef.
7-1-12 thru 11-30-12; DFW130-2012(Temp), f. 10-10-12, cert. ef. 10-13-12 thru 12-31-12;
DFW 135-2012(Temp), f. 10-22-12, cert. ef. 10-24-12 thru 12-31-12; DFW 139-
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2012(Temp), f. 10-30-12, cert. ef. 10-31-12 thru 12-31-12; DFW 152-2012, f. 12-27-12, cert.
ef. 1-1-13; DFW 23-2013(Temp), f. 3-20-13, cert. ef. 4-1-13 thru 9-27-13; DFW 43-
2013(Temp), f. 5-29-13, cert. ef. 6-1-13 thru 10-31-13; DFW 50-2013, f. 6-10-13, cert. ef. 7-
1-13; DFW 60-2013(Temp), f. 6-24-13, cert. ef. 6-30-13 thru 9-30-13; Administrative cor-
rection 11-1-13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 74-2014(Temp), f. 6-23-
14, cert. ef. 6-30-14 thru 9-30-14; DFW 110-2014, f. & cert. ef. 8-4-14; DFW 111-
2014(Temp), f. & cert. ef. 8-4-14 thru 9-30-14; DFW 133-2014(Temp), f. 9-16-14 & cert. ef.
9-17-14 thru 12-31-14; DFW 148-2014(Temp), f. 10-13-14, cert. ef. 10-15-14 thru 12-31-14;
DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 23-2015(Temp), f. & cert. ef. 4-1-15 thru
7-31-15; DFW 73-2015, f. 6-22-15, cert. ef. 6-23-15; DFW 75-2015(Temp), f. 6-23-15, cert.
ef. 6-24-15 thru 7-31-15; DFW 88-2015(Temp), f. 7-16-15, cert. ef. 7-18-15 thru 12-31-15;
DFW 94-2015(Temp), f. 7-27-15, cert. ef. 8-1-15 thru 12-31-15; DFW 118-2015(Temp), f. 8-
28-15, cert. ef. 9-1-15 thru 12-31-15; DFW 120-2015(Temp), f. 8-31-15, cert. ef. 9-1-15 thru
12-31-15; DFW 142-2015(Temp), f. & cert. ef. 10-16-15 thru 12-31-15; DFW 167-2015, f.
12-29-15, cert. ef. 1-1-16

635-016-0080
Purpose and Scope
(1) The purpose of Division 016 is to provide for management of
sport fisheries in the Southwest Zone over which the State has jurisdiction.
(2) Division 016 incorporates by reference the 2016 Oregon Sport
Fishing Regulations. Therefore, persons must consult the 2016 Oregon
Sport Fishing Regulations in addition to division 011 and division 016 to

determine all applicable sport fishing requirements for the Southwest Zone.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.146,497.121 & 506.119
Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; Renumbered from 635-014-0105 - 635-
014-0460; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, . 9-13-95, cert. ef. 1-
1-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-
98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru
12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02;
DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04;
DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06;
DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08;
DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1
DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 163-2011, f. 12-27-11, cert. ef.
DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14;
DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 167-2015, f. 12-29-15, cert. ef. 1-1-16

635-016-0090

Inclusions and Modifications
The 2016 Oregon Sport Fishing Regulations provide requirements

for the Southwest Zone. However, additional regulations may be adopted in

this rule division from time to time and to the extent of any inconsistency,

they supersede the 2016 Oregon Sport Fishing Regulations pamphlet.
Stat. Auth.: ORS 496.138, 496.146
Stats. Implemented: ORS 496.162
Hist.: FWC 80-1993(Temp), f. 12-21-93, cert. ef. 1-1-94; FWC 82-1993, f. 12-22-93, cert. ef.
1-1-94; FWC 31-1994, . 5-26-94, cert. ef. 6-20-94; FWC 79-1994(Temp), f. 10-21-94, cert.
ef. 7-22-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 34-1995, f. & cert. ef. 5-1-95;
FWC 57-1995(Temp), f. 7-3-95, cert. ef. 7-4-95; FWC 59-1995(Temp), f. 7-24-95, cert. ef.
8-1-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 82-1995(Temp), f. 9-29-95, cert. ef.
10-1-95; FWC 90-1995(Temp), f. 11-29-95, cert. ef. 1-1-96; FWC 20-1996, f. & cert. ef. 4-
29-96; FWC 52-1996, f. & cert. ef. 9-11-96; FWC 61-1996, f. & cert. ef. 10-9-96; FWC 72-
1996, . 12-31-96, cert. ef. 1-1-97; FWC 73-1996(Temp), f. 12-31-96, cert. ef. 1-1-97; FWC
5-1997, f. & cert. ef. 2-4-97; FWC 17-1997(Temp), f. 3-19-97, cert. ef. 4-1-97; FWC 32-
1997(Temp), f. & cert. ef. 5-23-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 24-
1998(Temp), f. & cert. ef. 3-25-98 thru 9-15-98; DFW 34-1998, f. & cert. ef. 5-4-98; DFW
52-1998(Temp), f. 7-10-98, cert. ef. 7-11-98 thru 7-24-98; DFW 55-1998(Temp), f. & cert.
ef. 7-24-98 thru 12-31-98; DFW 70-1998, f. & cert. ef. 8-28-98; DFW 100-1998, f. 12-23-
98, cert. ef. 1-1-99; DFW 36-1999, f. & cert. ef. 5-20-99; DFW 96-1999, f. 12-27-99, cert.
ef. 1-1-00; DFW 48-2000(Temp), f. 8-14-00, cert. ef. 8-15-00 thru 12-31-00; DFW 83-
2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-
1-01; DFW 8-2001, f. & cert. ef. 3-5-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-
20-01; DFW 42-2001(Temp), f. 5-25-01, cert. ef. 5-29-01 thru 7-31-01; DFW 70-2001, f. &
cert. ef. 8-10-01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 90-
2001(Temp), f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 97-2001(Temp), f. 10-4-01,
cert. ef. 11-1-01 thru 12-31-01; DFW 105-2001(Temp), f. 10-26-01, cert. ef. 11-1-01 thru 12-
31-01; DFW 122-2001(Temp), f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-
31-01, cert. ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW
26-2002, f. & cert. ef. 3-21-02; DFW 37-2002, f. & cert. ef. 4-23-02; DFW 55-2002(Temp),
f. 5-28-02, cert. ef. 7-1-02 thru 11-31-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02
thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02);
DFW 124-2002(Temp), f. & cert. ef. 10-30-02 thru 12-31-02 (Suspended by DFW 125-
2002(Temp), f. 11-8-02, certe. ef. 11-9-2002); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03;
DFW 90-2003(Temp), f. 9-12-03 cert. ef. 9-13-03 thru 12-31-03; DFW 125-2003, f. 12-11-
03, cert. ef. 1-1-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 127-2004, f. 12-22-
04, cert. ef. 1-1-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 24-2006(Temp), f. 4-
25-06, cert. ef. 5-13-06 thru 10-31-06; DFW 37-2006(Temp), f. 6-2-06, cert. ef. 6-5-06 thru
12-1-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 47-2007(Temp), f. 6-18-07, cert.
ef. 6-21-07 thru 10-31-07; DFW 56-2007(Temp), 7-6-07, cert. ef. 8-1-07 thru 12-31-07;
DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 137-2007, f. 12-31-07, cert. ef. 1-1-08;
DFW 54-2008(Temp), f. 5-28-08, cert. ef. 6-1-08 thru 7-31-08; DFW 67-2008(Temp), f. 6-
20-08, cert. ef. 8-1-08 thru 12-31-08; DFW 138-2008(Temp), f. 10-28-08, cert. ef. 11-1-08
thru 11-30-08; DFW 140-2008(Temp), f. 11-4-08, cert. ef. 11-5-08 thru 12-31-08; DFW 156-
2008, f. 12-31-08, cert. ef. 1-1-09; DFW 57-2009(Temp), f. 5-27-09, cert. ef. 6-1-09 thru 7-
31-09; DFW 77-2009(Temp), f. 6-29-09, cert. ef. 7-1-09 thru 7-31-09; DFW 87-2009(Temp),
f.7-31-09, cert. ef. 8-1-09 thru 12-31-09; DFW 113-2009(Temp), f. & cert. ef. 9-18-09 thru
12-31-09; DFW 141-2009(Temp), f. 11-4-09, cert. ef. 11-7-09 thru 12-21-09; DFW 143-
2009(Temp), f. 11-17-09, cert. ef. 11-19-09 thru 12-31-09; DFW 144-2009, f. 12-8-09, cert.
ef. 1-1-10; DFW 65-2010(Temp), f. 5-18-10, cert. ef. 5-22-10 thru 5-31-10; DFW 76-2010,
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f. 6-8-10, cert. ef. 8-1-10; DFW 143-2010(Temp), f. 10-8-10, cert. ef. 10-10-10 thru 12-31-
10; DFW 152-2010(Temp), f. 10-27-10, cert. ef. 10-30-10 thru 12-31-10; DFW 171-2010, f.
12-30-10, cert. ef. 1-1-11; DFW 31-2011(Temp), f. 4-18-11, cert. ef. 5-1-11 thru 10-27-11;
DFW 83-2011, f. 6-30-11, cert. ef. 7-1-11; DFW 137-2011(Temp), 9-30-11, cert. ef. 10-1-11
thru 12-31-11; DFW 145-2011(Temp), f. 10-11-11, cert. ef. 10-12-11 thru 12-31-11; DFW
149-2011(Temp), f. 10-20-11, cert. ef. 10-22-11 thru 12-31-11; DFW 163-2011, f. 12-27-11,
cert. ef. 1-1-12; DFW 62-2012, f. 6-12-12, cert. ef. 7-1-12; DFW 138-2012(Temp), f. 10-29-
12, cert. ef. 10-31-12 thru 12-31-12; DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 155-
2012(Temp), f. 12-28-12, cert. ef. 1-1-13 thru 6-29-13; DFW 23-2013(Temp), f. 3-20-13,
cert. ef. 4-1-13 thru 9-27-13; DFW 50-2013, f. 6-10-13, cert. ef. 7-1-13; DFW 124-
2013(Temp), f. 10-29-13, cert. ef. 11-1-13 thru 12-31-13; DFW 137-2013, f. 12-19-13, cert.
ef. 1-1-14; DFW 110-2014, f. & cert. ef. 8-4-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-
15; DFW 73-2015, f. 6-22-15, cert. ef. 6-23-15; DFW 74-2015(Temp), f. & cert. ef. 6-23-15
thru 12-19-15; DFW 88-2015(Temp), f. 7-16-15, cert. ef. 7-18-15 thru 12-31-15; DFW 106-
2015(Temp), f. & cert. ef. 8-13-15 thru 12-31-15; DFW 120-2015(Temp), f. 8-31-15, cert. ef.
9-1-15 thru 12-31-15; DFW 167-2015, f. 12-29-15, cert. ef. 1-1-16

635-017-0080
Purpose and Scope
(1) The purpose of Division 017 is to provide for management of
sport fisheries in the Willamette Zone over which the State has jurisdiction.
(2) Division 017 incorporates by reference the 2016 Oregon Sport
Fishing Regulations. Therefore, persons must consult the 2016 Oregon
Sport Fishing Regulations in addition to division 011 and division 017 to
determine all applicable sport fishing requirements for the Willamette
Zone.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138 & 496.146
Stats. Implemented: ORS 496.162
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; Renumbered from 635-017-0105 - 635-
017-0465; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-
1-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-
98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DEW 70-2001, f. & cert. ef. 8-10-01; DFW 123-
2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 130-2002, f.
11-21-02, cert. ef. 1-1-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 117-2004, f.
12-13-04, cert. ef. 1-1-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DEW 79-2006, f. 8-
11-06, cert. ef. 1-1-07; DEW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 156-2008, f. 12-
31-08, cert. ef. 1-1-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 171-2010, f. 12-30-
10, cert. ef. 1-1-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12; DFW 149-2012, f. 12-27-
12, cert. ef. 1-1-13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 165-2014, f. 12-18-
14, cert. ef. 1-1-15; DFW 167-2015, f. 12-29-15, cert. ef. 1-1-16

635-017-0090
Inclusions and Modifications

(1) The 2016 Oregon Sport Fishing Regulations provide require-
ments for the Willamette Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2016 Oregon Sport Fishing Regulations.

(2) Pacific Lamprey Harvest:

(a) Pursuant to OAR 635-044-0130(1)(b), authorization from the
Oregon Fish and Wildlife Commission must be in possession by individu-
als collecting or possessing Pacific lamprey for personal use. Permits are
available from ODFW, 17330 SE Evelyn Street, Clackamas, OR 97015;

(b) Open fishing period is June 1 through July 31 from 7:00 A.M. to
6:00 P.M.; personal use harvest is permitted Friday through Monday each
week. All harvest is prohibited Tuesday through Thursday;

(c) Open fishing area is the Willamette River at Willamette Falls on
the east side of the falls only, excluding Horseshoe Area at the peak of the
falls;

(d) Gear is restricted to hand or hand-powered tools only;

(e) Catch must be recorded daily on a harvest record card prior to
leaving the open fishing area. Harvest record cards will be provided by
ODFW. All harvest record cards must be returned to the ODFW Clackamas
office by August 31 to report catch. Permit holders who do not return the
harvest record cards by August 31 will be ineligible to receive a permit in
the following year.

(f) Harvesters must allow sampling or enumeration of catches by

ODFW personnel.

Stat. Auth.: ORS 496.138, 496.146,497.121 & 506.119

Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 3-1994, f. 1-25-94, cert. ef. 1-26-94;
FWC 65-1994(Temp), f. 9-15-94, cert. ef. 9-17-94; FWC 86-1994(Temp), f. 10-31-94, cert.
ef. 11-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 32-1995, f. & cert. ef. 4-24-95;
FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 14-1996, f. 3-29-96, cert. ef. 4-1-96; FWC
20-1996, f. & cert. ef. 4-29-96; FWC 22-1996(Temp), f. 5-9-96 & cert. ef. 5-10-96; FWC 72-
1996, f. 12-31-96, cert. ef. 1-1-97; FWC 5-1997, f. & cert. ef. 2-4-97; FWC 13-1997, f. 3-5-
97, cert. ef. 3-11-97; FWC 17-1997(Temp), f. 3-19-97, cert. ef. 4-1-97; FWC 24-
1997(Temp), f. & cert. ef. 4-10-97; FWC 31-1997(Temp), f. 5-14-97, cert. ef. 5-15-97; FWC
39-1997(Temp), f. 6-17-97, cert. ef. 6-18-97; FWC 69-1997, f. & cert. ef. 11-6-97; FWC 75-
1997, f. 12-31-97, cert. ef. 1-1-98; DFW 19-1998, f. & cert. ef. 3-12-98; DFW 28-
1998(Temp), f. & cert. ef. 4-9-98 thru 4-24-98; DFW 31-1998(Temp), f. & cert. ef. 4-24-98
thru 7-31-98; DFW 33-1998(Temp), f. & cert. ef. 4-30-98 thru 5-15-98; DFW 34-1998, f. &
cert. ef. 5-4-98; DFW 35-1998(Temp), f. & cert. ef. 5-10-98 thru 5-15-98; DFW 37-
1998(Temp), f. & cert. ef. 5-15-98 thru 7-31-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-
99; DFW 15-1999, f. & cert. ef. 3-9-99; DFW 16-1999(Temp), f. & cert. ef. 3-10-99 thru 3-
19-99; DFW 19-1999(Temp), f. & ef. 3-19-99 thru 4-15-99; DFW 27-1999(Temp), f. & cert.
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ef. 4-23-99 thru 10-20-99; DFW 30-1999(Temp), f. & cert. ef. 4-27-99 thru 5-12-99; DFW
35-1999(Temp), f. & cert. ef. 5-13-99 thru 7-31-99; DFW 39-1999(Temp), f. 5-26-99, cert.
ef. 5-27-99 thru 7-31-99; DFW 78-1999, f. & cert. ef. 10-4-99; DFW 88-1999(Temp), f. 11-
5-99, cert. ef. 11-6-99 thru 11-30-99; administrative correction 11-17-99; DFW 96-1999, f.
12-27-99, cert. ef. 1-1-00; DFW 13-2000, f. & cert. ef. 3-20-00; DFW 22-2000, f. 4-14-00,
cert. ef. 4-16-00 thru 7-31-00; DFW 23-2000(Temp), f. 4-19-00, cert. ef. 4-22-00 thru 7-31-
00; DFW 58-2000(Temp), f. & cert. ef. 9-1-00 thru 12-31-00; DFW 83-2000(Temp), f. 12-
28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 6-2001,
f. & cert. ef. 3-1-01; DFW 23-2001(Temp), f. & cert. ef. 4-23-01 thru 10-19-01; DFW 28-
2001, f. & cert. ef. 5-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW
46-2001(Temp) f. 6-8-01, cert. ef. 6-16-01 thru 12-13-01; DFW 70-2001, f. & cert. ef. 8-10-
01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 90-2001(Temp),
f.9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 95-2001(Temp), f. 9-27-01, cert. ef. 10-20-
01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-
02 cert. ef. 1-12-02 thru 7-11-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 37-2002, f. &
cert. ef. 4-23-02; DFW 42-2002, f. & cert. ef. 5-3-02; DFW 44-2002(Temp), f. 5-7-02, cert.
ef. 5-8-02 thru 11-3-02; DFW 70-2002(Temp), f. 7-10-02 cert ef. 7-12-02 thru 12-31-02;
DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-
2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-
03; DFW 16-2003(Temp), f. 2-27-03, cert. ef. 3-1-03 thru 7-1-03; DFW 42-2003, f. & cert.
ef. 5-16-03; DFW 53-2003(Temp), f. 6-17-03, cert. ef. 6-18-03 thru 12-14-03; DFW 57-
2003(Temp), f. & cert. ef. 7-8-03 thru 12-31-03; DFW 59-2003(Temp), f. & cert. ef. 7-11-03
thru 12-31-03; DFW 70-2003(Temp), f. & cert. ef. 7-23-03 thru 12-31-03; DFW 71-
2003(Temp), f. 7-24-03, cert. ef. 7-25-03 thru 12-31-03; DFW 90-2003(Temp), f. 9-12-03
cert. ef. 9-13-03 thru 12-31-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 33-2004,
f.4-22-04, cert ef. 5-1-04; DFW 48-2004(Temp), f. 5-26-04, cert. ef. 5-28-04 thru 11-23-04;
DFW 69-2004(Temp), f. & cert. ef. 7-12-04 thru 11-23-04; DFW 117-2004, f. 12-13-04, cert.
ef. 1-1-05; DFW 24-2005, f. 4-15-05, cert. ef. 5-1-05; DFW 78-2005(Temp), f. 7-19-05, cert.
ef. 7-21-05 thru 7-22-05; Administrative correction 8-17-05; DFW 136-2005, f. 12-7-05,
cert. ef. 1-1-06; DFW 36-2006(Temp), f. & cert. ef. 6-1-06 thru 9-30-06; DFW 79-2006, f.
8-11-06, cert. ef. 1-1-07; DFW 121-2006(Temp), f. & cert. ef. 10-20-06 thru 12-31-06; DFW
32-2007, f. 5-14-07, cert. ef. 6-1-07; DFW 65-2007(Temp), f. & cert. ef. 8-6-07 thru 10-31-
07; DFW 105-2007(Temp), f. 10-4-07, cert. ef. 10-6-07 thru 11-30-07; Administrative cor-
rection 12-20-07; DFW 134-2007, f. 12-26-07, cert. ef. 1-1-08; DFW 136-2007, f. 12-31-07,
cert. ef. 1-1-08; DFW 1-2008(Temp), f. & cert. ef. 1-9-08 thru 7-6-08; DFW 5-2008(Temp),
f. 1-25-08, cert. ef. 2-1-08 thru 7-6-08; DFW 15-2008(Temp), f. 2-26-08, cert. ef. 3-1-08 thru
7-29-08; DFW 46-2008(Temp), f. 5-9-08, cert. ef. 5-12-08 thru 7-29-08; DFW 55-
2008(Temp), f. 5-30-08, cert. ef. 6-2-08 thru 10-31-08; DFW 82-2008(Temp), f. 7-21-08,
cert. ef. 7-29-08 thru 12-31-08; DFW 110-2008(Temp), f. 9-15-08, cert. ef. 9-17-08 thru 12-
31-08; DFW 124-2008(Temp), f. 10-1-08, cert. ef. 10-2-08 thru 12-31-08; DFW 156-2008,
f. 12-31-08, cert. ef. 1-1-09; DFW 9-2009(Temp), f. 2-13-09, cert. ef. 3-1-09 thru 8-15-09;
DFW 15-2009, f. & cert. ef. 2-25-09; DFW 74-2009(Temp), f. 6-25-09, cert. ef. 6-30-09 thru
7-2-09; Administrative correction 7-21-09; DFW 103-2009(Temp), f. 8-27-09, cert. ef. 9-1-
09 thru 12-31-09; DFW 118-2009(Temp), f. & cert. ef. 9-28-09 thru 12-31-09; DFW 123-
2009(Temp), f. & cert. ef. 10-5-09 thru 12-31-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-
10; DFW 61-2010, f. & cert. ef. 5-14-10; DFW 62-2010(Temp), f. 5-14-10, cert. ef. 5-22-10
thru 11-17-10; DFW 84-2010(Temp), f. 6-17-10, cert. ef. 6-18-10 thru 10-31-10; DFW 94-
2010(Temp), f. & cert. ef. 7-1-10 thru 10-31-10; DFW 96-2010(Temp), f. 7-7-10, cert. ef. 7-
8-10 thru 10-31-10; DFW 123-2010(Temp), f. 8-26-10, cert. ef. 9-1-10 thru 12-31-10; DFW
134-2010(Temp), f. 9-22-10, cert. ef. 9-23-10 thru 12-31-10; DFW 171-2010, f. 12-30-10,
cert. ef. 1-1-11; DFW 158-2011(Temp), f. 12-14-11, cert. ef. 1-1-12 thru 4-30-12; DFW 163-
2011, f. 12-27-11, cert. ef. 1-1-12; DFW 21-2012, f. & cert. ef. 3-12-12; DFW 89-
2012(Temp), f. 7-17-12, cert. ef. 7-26-12 thru 8-31-12; DFW 99-2012(Temp). f. 7-31-12,
cert. ef. 8-1-12 thru 12-31-12; DFW 152-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 67-
2013(Temp), f. 7-3-13, cert. ef. 7-11-13 thru 7-31-13; Administrative correction, 8-21-13;
DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 62-2014(Temp), f. & cert. ef. 6-10-14
thru 10-31-14; DFW 70-2014(Temp), f. & cert. ef. 6-13-14 thru 6-30-14; DFW 73-
2014(Temp), f. 6-20-14, cert. ef. 6-23-14 thru 10-31-14; DFW 141-2014(Temp), f. 9-25-14,
cert. ef. 9-26-14 thru 12-31-14; DFW 150-2014(Temp), f. 10-14-14, cert. ef. 10-15-14 thru
12-31-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 49-2015(Temp), f. & cert. ef.
5-27-15 thru 11-22-15: DFW 66-2015(Temp), f. 6-10-15, cert. ef. 6-12-15 thru 11-22-15;
DFW 88-2015(Temp), f. 7-16-15, cert. ef. 7-18-15 thru 12-31-15; DFW 120-2015(Temp), f.
8-31-15, cert. ef. 9-1-15 thru 12-31-15; DFW 154-2015(Temp), f. 11-12-15, cert. ef. 11-23-
15 thru 12-31-15; DFW 167-2015, f. 12-29-15, cert. ef. 1-1-16

635-017-0095
Sturgeon Season

The 2016 Oregon Sport Fishing Regulations provide requirements
for the Willamette Zone. However, additional regulations may be adopted
in this rule division from time to time and to the extent of any inconsisten-
cy, they supersede the 2016 Oregon Sport Fishing Regulations.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 183.325, 506.109, 506.119

Stats. Implemented: ORS 506.129, 507.030

Hist.: DFW 2-2005(Temp), f. & cert. ef. 1-21-05 thru 7-19-05; DFW 55-2005, f. & cert. ef.
6-17-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 145-2005(Temp), f. 12-21-05,
cert. ef. 1-1-06 thru 3-31-06; DFW 5-2006, f. & cert. ef. 2-15-06; DFW 79-2006, f. 8-11-06,
cert. ef. 1-1-07; DFW 131-2006(Temp), f. 12-20-06, cert. ef. 1-1-07 thru 6-29-07; DFW 7-
2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 24-2007, f. 4-16-07, cert. ef. 5-
1-07; DFW 74-2007(Temp), f. 8-17-07, cert. ef. 8-18-07 thru 12-31-07; DFW 135-
2007(Temp), f. 12-28-07, cert. ef. 1-1-08 thru 6-28-08; DFW 136-2007, f. 12-31-07, cert. ef.
1-1-08; DFW 7-2008, f. & cert. ef. 2-11-08; DFW 86-2008(Temp), f. & cert. ef. 7-25-08 thru
12-31-08; DFW 148-2008(Temp), f. 12-19-08, cert. ef. 1-1-09 thru 6-29-09; DFW 156-2008,
f. 12-31-08, cert. ef. 1-1-09; DFW 15-2009, f. & cert. ef. 2-25-09; DFW 144-2009, f. 12-8-
09, cert. ef. 1-1-10; DFW 34-2010, f. 3-16-10, cert. ef. 4-1-10; DFW 90-2010(Temp), f. 6-
29-10, cert. ef. 7-5-10 thru 12-31-10; DFW 154-2010(Temp), f. & cert. ef. 11-8-10 thru 12-
31-10; DFW 163-2010(Temp), f. 12-28-10, cert. ef. 1-1-11 thru 6-29-11; DFW 171-2010, f.
12-30-10, cert. ef. 1-1-11; DFW 10-2011(Temp), f. 2-10-11, cert. ef. 2-17-11 thru 6-29-11;
DFW 22-2011(Temp), f. 3-16-11, cert. ef. 3-17-11 thru 6-29-11; DFW 23-2011, f. & cert. ef.
3-21-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12; DFW 9-2012(Temp), f. 2-6-12, cert.
ef. 2-17-12 thru 4-30-12; DFW 17-2012(Temp), f. 2-22-12, cert. ef. 2-23-12 thru 4-30-12;
Administrative correction, 5-25-12; DFW 152-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 13-
2013(Temp), f. 2-13-13, cert. ef. 2-14-13 thru 7-31-13; DFW 17-2013(Temp), f. 2-27-13,
cert. ef. 2-28-13 thru 7-31-13; DFW 23-2013(Temp), f. 3-20-13, cert. ef. 4-1-13 thru 9-27-
13; DFW 79-2013(Temp), f. 7-23-13, cert. ef. 7-25-13 thru 12-31-13; DFW 103-
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2013(Temp), f. 9-13-13, cert. ef. 10-19-13 thru 12-31-13; DFW 137-2013, f. 12-19-13, cert.
ef. 1-1-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 88-2015(Temp), f. 7-16-15,
cert. ef. 7-18-15 thru 12-31-15; Temporary suspended by DFW 120-2015(Temp), f. 8-31-15,
cert. ef. 9-1-15 thru 12-31-15; DFW 167-2015, f. 12-29-15, cert. ef. 1-1-16

635-018-0080
Purpose and Scope
(1) The purpose of Division 018 is to provide for management of
sport fisheries in the Central Zone over which the State has jurisdiction.
(2) Division 018 incorporates by reference the 2016 Oregon Sport
Fishing Regulations. Therefore, persons must consult the 2016 Oregon
Sport Fishing Regulations in addition to division 011 and division 018 to

determine all applicable sport fishing requirements for the Central Zone.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.146, 497.121 & 506.119
Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; Renumbered from 635-018-0105 - 635-
018-0310; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-
1-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-
98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 70-2001, f. & cert. ef. 8-10-01; DFW 123-
2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 130-2002, f.
11-21-02, cert. ef. 1-1-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 117-2004, f.
12-13-04, cert. ef. 1-1-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 79-2006, f. 8-
11-06, cert. ef. 1-1-07; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 156-2008, f. 12-
31-08, cert. ef. 1-1-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 171-2010, f. 12-30-
10, cert. ef. 1-1-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12; DFW 149-2012, f. 12-27-
12, cert. ef. 1-1-13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 165-2014, f. 12-18-
14, cert. ef. 1-1-15; DFW 167-2015, f. 12-29-15, cert. ef. 1-1-16

635-018-0090

Inclusions and Modifications
The 2016 Oregon Sport Fishing Regulations provide requirements

for the Central Zone. However, additional regulations may be adopted in

this rule division from time to time and to the extent of any inconsistency,

they supersede the 2016 Oregon Sport Fishing Regulations.
Stat. Auth.: ORS 496.138, 496.146, 497.121 & 506.119
Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 20-1994(Temp), f. & cert. ef. 4-11-
94; FWC 24-1994(Temp), f. 4-29-94, cert. ef. 4-30-94; FWC 34-1994(Temp), f. 6-14-94,
cert. ef. 6-16-94; FWC 54-1994, f. 8-25-94, cert. ef. 9-1-94; FWC 65-1994(Temp), f. 9-15-
94, cert. ef. 9-17-94; FWC 67-1994(Temp), f. & cert. ef. 9-26-94; FWC 70-1994, f. 10-4-95,
cert. ef. 11-1-94; FWC 18-1995, f. 3-2-95, cert. ef. 4-1-95; FWC 60-1995(Temp), f. 7-24-95,
cert. ef. 8-1-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 11-1996(Temp), f. 3-8-96,
cert. ef. 4-1-96; FWC 32-1996(Temp), f. 6-7-96, cert. ef. 6-16-96, FWC 38-1996(Temp), f.
6-14-96, cert. ef. 7-1-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 20-1997, f. &
cert. ef. 3-24-97; FWC 21-1997, f. & cert. ef. 4-1-97; FWC 27-1997(Temp) f. 5-2-97, cert.
ef. 5-9-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 25-1998(Temp), f. & cert. ef.
3-25-98 thru 8-31-98; DFW 56-1998(Temp), f. 7-24-98, cert. ef. 8-1-98 thru 10-31-98; DFW
70-1998, f. & cert. ef. 8-28-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 31-1999,
f. & cert. ef. 5-3-99; DFW 78-1999, f. & cert. ef. 10-4-99; DFW 96-1999, f. 12-27-99, cert.
ef. 1-1-00; DFW 12-2000(Temp), f. 3-20-00, cert. ef. 4-15-00 thru 7-31-00; DFW 27-
2000(Temp), f. 5-15-00, cert. ef. 8-1-00 thru 10-31-00; DFW 28-2000, f. 5-23-00, cert. ef. 5-
24-00 thru 7-31-00; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW
1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 13-2001(Temp), f. 3-12-01, cert. ef. 4-7-01 thru 7-
31-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 44-2001(Temp), f. 5-
25-01, cert. ef. 6-1-01 thru 7-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 5-
2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW 23-2002(Temp), f. 3-21-02, cert.
ef. 4-6-02 thru 7-31-02; DFW 25-2002(Temp), f. 3-22-02, cert. ef. 4-6-02 thru 7-31-02; DFW
26-2002, f. & cert. ef. 3-21-02; DFW 62-2002, f. 6-14-02, cert. ef. 7-11-02; DFW 74-
2002(Temp), f. 7-18-02, cert. ef. 8-1-02 thru 10-31-02; DFW 91-2002(Temp) f. 8-19-02, cert.
ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-
1-02); DFW 97-2002(Temp), f. & cert. ef. 8-29-02 thru 10-31-02; DFW 130-2002, f. 11-21-
02, cert. ef. 1-1-03; DFW 26-2003(Temp), f. 3-28-03, cert. ef. 4-15-03 thru 7-31-03; DFW
66-2003(Temp), f. 7-17-03, cert. ef. 8-1-03 thru 10-31-03; DFW 125-2003, f. 12-11-03, cert.
ef. 1-1-04; DFW 23-2004(Temp), f. 3-22-04, cert. ef. 4-1-04 thru 7-31-04; DFW 77-
2004(Temp), f. 7-28-04, cert. ef. 8-1-04 thru 10-31-04, Administrative correction 11-22-04;
DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 19-2005(Temp), f. 3-16-05, cert. ef. 4-15-
05 thru 7-31-05; DFW 41-2005(Temp), f. 5-13-05, cert. ef. 5-15-05 thru 7-31-05; DFW 83-
2005(Temp), . 7-29-05, cert. ef. 8-1-05 thru 10-31-05; DFW 84-2005(Temp), f. & cert. ef.
8-1-05 thru 12-31-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 59-2006(Temp), f.
7-10-06, cert. ef. 8-1-06 thru 10-31-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 18-
2007(Temp), f. 3-22-07, cert. ef. 4-15-07 thru 7-31-07; DFW 55-2007(Temp), f. 7-6-07, cert.
ef. 8-1-07 thru 10-31-07; Administrative correction 11-17-07; DFW 136-2007, f. 12-31-07,
cert. ef. 1-1-08; DFW 26-2008(Temp), f. 3-17-08, cert. ef. 4-15-08 thru 7-31-08; DFW 27-
2008(Temp), f. 3-24-08, cert. ef. 5-1-08 thru 10-27-08; Administrative correction 11-18-08;
DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 16-2009(Temp), f. 2-25-09, cert. ef. 4-
15-09 thru 6-30-09; DFW 61-2009(Temp), f. 6-1-09, cert. ef. 8-1-09 thru 10-31-09; DFW
104-2009(Temp), f. 8-28-09, cert. ef. 9-1-09 thru 12-31-09; DFW 144-2009, f. 12-8-09, cert.
ef. 1-1-10; DFW 7-2010(Temp), f. 1-25-10, cert. ef. 4-1-10 thru 7-31-10; DFW 27-
2010(Temp), f. 3-8-10, cert. ef. 4-15-10 thru 7-31-10; DFW 66-2010(Temp), f. 5-18-10, cert.
ef. 5-22-10 thru 10-31-10; DFW 86-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 10-31-10;
DFW 106-2010(Temp), f. 7-26-10, cert. ef. 8-1-10 thru 12-31-10; DFW 164-2010(Temp), f.
12-28-10, cert. ef. 1-1-11 thru 6-29-11; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW
16-2011(Temp), f. 2-16-11, cert. ef. 4-15-11 thru 7-31-11; DFW 17-2011(Temp), f. 2-17-11,
cert. ef. 4-15-11 thru 7-31-11; DFW 42-2011(Temp), f. & cert. ef. 5-10-11 thru 10-31-11;
DFW 93-2011(Temp), f. 7-13-11, cert. ef. 8-1-11 thru 10-31-11; DFW 123-2011(Temp), f. 9-
2-11, cert. ef. 9-3-11 thru 12-31-11; DFW 160-2011(Temp), f. 12-20-11, cert. ef. 1-1-12 thru
4-30-12; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12; DFW 21-2012, f. & cert. ef. 3-12-12;
DFW 34-2012(Temp), f. 4-13-12, cert. ef. 4-15-12 thru 7-31-12; DFW 55-2012(Temp), f. &
cert. 6-4-12 thru 6-30-12; Administrative correction, 8-1-12; DFW 88-2012(Temp), f. 7-16-
12, cert. ef. 8-1-12 thru 10-31-12; Administrative correction 11-23-12; DFW 149-2012, f. 12-
27-12, cert. ef. 1-1-13; DFW 16-2013(Temp), f. 2-25-13, cert. ef. 4-15-13 thru 6-30-13; DFW
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75-2013(Temp), f. 7-15-13, cert. ef. 8-1-13 thru 10-31-13; Administrative correction, 11-22-
13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 13-2014(Temp), f. 2-18-14, cert. ef.
4-15-14 thru 7-31-14; DFW 83-2014(Temp), f. 7-1-14, cert. ef. 8-1-14 thru 10-31-14;
Administrative correction 11-24-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 27-
2015(Temp), f. 4-9-15, cert. ef. 4-15-15 thru 6-30-15; Administrative correction, 7-24-15;
DFW 88-2015(Temp), f. 7-16-15, cert. ef. 7-18-15 thru 12-31-15; DFW 99-2015(Temp), f.
& cert. ef. 8-3-15 thru 12-31-15; Temporary suspended by DFW 120-2015(Temp), f. 8-31-
15, cert. ef. 9-1-15 thru 12-31-15; DFW 128-2015(Temp), f. 9-14-15, cert. ef. 9-18-15 thru
12-31-15; DFW 141-2015(Temp), f. 10-15-15, cert. ef. 10-16-15 thru 12-31-15; DFW 167-
2015, f. 12-29-15, cert. ef. 1-1-16

635-019-0080
Purpose and Scope
(1) The purpose of Division 019 is to provide for management of
sport fisheries in the Northeast Zone over which the State has jurisdiction.
(2) Division 019 incorporates by reference the 2016 Oregon Sport
Fishing Regulations. Therefore, persons must consult the 2016 Oregon
Sport Fishing Regulations in addition to division 011 and division 019 to

determine all applicable sport fishing requirements for the Northeast Zone.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: 496.162 & 506.129
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; Renumbered from 635-019-0105 - 635-
019-0240 - See those rules for prior history; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC
77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 75-1997. f. 12-31-97, cert. ef. 1-1-98; DFW 100-
1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00; DFW 1-2001,
f. 1-25-01, cert. ef. 2-1-01; DFW 70-2001, f. & cert. ef. 8-10-01; DFW 123-2001, f. 12-31-
01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 130-2002, f. 11-21-02, cert.
ef. 1-1-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 117-2004, f. 12-13-04, cert.
ef. 1-1-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 79-2000, f. 8-11-06, cert. ef. 1-
1-07; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-
1-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-
11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12; DFW 149-2012, f. 12-27-12, cert. ef. 1-1-
13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-
15; DFW 167-2015, f. 12-29-15, cert. ef. 1-1-16

635-019-0090
Inclusions and Modifications

The 2016 Oregon Sport Fishing Regulations provide requirements
for the Northeast Zone. However, additional regulations may be adopted in
this rule division from time to time and to the extent of any inconsistency,

they supersede the 2016 Oregon Sport Fishing Regulations.

Stat. Auth.: ORS 496.138, 496.146, 506.119

Stats. Implemented: ORS 496.162, 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 57-1994(Temp), f. 8-30-94, cert. ef.
10-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 70-1995, f. 8-29-95, cert. ef. 9-1-
95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 27-1996(Temp), f. 5-24-96, cert. ef. 5-
25-96; FWC 57-1996(Temp), f. 9-27-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96, cert.
ef. 1-1-97; FWC 26-1997(Temp), f. 4-23-97, cert. ef. 5-17-97; FWC 75-1997, f. 12-31-97,
cert. ef. 1-1-98; DFW 13-1998(Temp), f. & cert. ef. 2-26-98 thru 4-15-98; DFW 100-1998,
f. 12-23-98, cert. ef. 1-1-99; DFW 5-1999(Temp), f. 2-5-99, cert. ef. 2-6-99 thru 2-19-99;
DFW 8-1999(Temp), f. & cert. ef. 2-23-99 thru 4-15-99; DFW 37-1999(Temp), f. 5-24-99,
cert. ef. 5-29-99 thru 6-5-99; DFW 43-1999(Temp), f. & cert. ef. 6-10-99 thru 6-13-99; DFW
45-1999(Temp), f. & cert. ef. 6-14-99 thru 6-20-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-
00; DFW 17-2000(Temp), f. 4-10-00, cert. ef. 4-16-00 thru 6-30-00; DFW 64-2000(Temp),
f. 9-21-00, cert. ef. 9-22-00 thru 3-20-01; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01
thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 5-2001(Temp), f. 2-22-01, cert.
ef. 2-24-01 thru 4-15-01; DFW 39-2001(Temp) f. 5-23-01, cert. ef. 5-26-01 thru 7-1-01;
DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 45-2001(Temp), f. 6-1-01,
cert. ef. 6-2-01 thru 7-31-01; DFW 49-2001(Temp), f. 6-19-01, cert. ef. 6-22-01 thru 7-31-
01; DFW 70-2001, f. & cert. ef. 8-10-01; DFW 71-2001(Temp), f. 8-10-01, cert. ef. 9-1-01
thru 12-31-01; DFW 96-2001(Temp), f. 10-4-01, cert. ef. 12-1-01 thru 12-31-01; DFW 122-
2001(Temp), f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-
02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 52-2002(Temp), f. 5-22-02, cert. ef. 5-26-02
thru 7-1-02; DFW 53-2002(Temp), f. 5-24-02, cert. ef. 5-26-02 thru 7-1-02; DFW 57-
2002(Temp), f. & cert. ef. 5-30-02 thru 7-1-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-
20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-
02); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03; DFW 44-2003(Temp), f. 5-23-03, cert. ef.
5-28-03 thru 7-1-03; DFW 48-2003(Temp), f. & cert. ef. 6-5-03 thru 7-1-03; DFW 125-2003,
f. 12-11-03, cert. ef. 1-1-04; DFW 40-2004(Temp), f. 5-7-04, cert. ef. 5-13-04 thru 7-1-04;
DFW 46-2004(Temp), f. 5-21-04, cert. ef. 5-22-04 thru 7-1-04; DFW 55-2004(Temp), f. 6-
16-04, cert. ef. 6-19-04 thru 7-5-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 42-
2005(Temp), f. & cert. ef. 5-13-05 thru 9-1-05; DFW 61-2005(Temp), f. 6-22-05, cert. ef. 6-
25-05 thru 7-4-05; Administrative correction 7-20-05; DFW 99-2005(Temp), f. 8-24-05, cert.
ef. 8-26-05 thru 9-30-05; Administrative correction 10-19-05; DFW 136-2005, f. 12-7-05,
cert. ef. 1-1-06; DFW 28-2006(Temp), f. & cert. ef. 5-15-06 thru 6-30-06; DFW 33-
2006(Temp), f. 5-24-06, cert. ef. 5-25-06 thru 6-30-06; Administrative correction 7-21-06;
DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 12-2007(Temp), f. 2-28-07, cert. ef. 3-1-07
thru 8-27-07; DFW 30-2007(Temp), f. 5-9-07, cert. ef. 5-10-07 thru 9-30-07; DFW 34-
2007(Temp), f. 5-25-07, cert. ef. 5-26-07 thru 9-30-07; Administrative correction 10-16-07;
DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 56-2008(Temp), f. 5-30-08, cert. ef. 5-
31-08 thru 6-30-08; DFW 76-2008(Temp), f. & cert. ef. 7-9-08 thru 9-1-08; DFW 156-2008,
f. 12-31-08, cert. ef. 1-1-09; DFW 128-2009(Temp), f. 10-12-09, cert. ef. 10-18-09 thru 4-
15-10; DFW 131-2009(Temp), f. 10-14-09, cert. ef. 10-18-09 thru 4-15-10; DFW 144-2009,
f. 12-8-09, cert. ef. 1-1-10; DFW 54-2010(Temp), f. 5-6-10, cert. ef. 5-22-10 thru 9-1-10;
DFW 95-2010(Temp), f. 7-1-10, cert. ef. 7-11-10 thru 9-1-10; DFW 102-2010(Temp), f. 7-
20-10, cert. ef 7-25-10 thru 9-1-10; Administrative correction 9-22-10; DFW 171-2010, f. 12-
30-10, cert. ef. 1-1-11; DFW 49-2011(Temp), f. 5-16-11, cert. ef. 5-28-11 thru 9-1-11; DFW
64-2011(Temp), f. 6-10-11, cert. ef. 6-13-11 thru 9-1-11; DFW 90-2011(Temp), f. & cert. ef.
7-11-11 thru 9-1-11; DFW 92-2011(Temp), f. 7-12-11, cert. ef. 7-16-11 thru 10-31-11; DFW
99-2011(Temp), f. 7-21-11, cert. ef. 7-23-11 thru 9-1-11; DFW 104-2011(Temp), f. 8-1-11,
cert. ef. 8-7-11 thru 9-1-11; Administrative correction 9-23-11; DFW 163-2011, f. 12-27-11,
cert. ef. 1-1-12; DFW 48-2012(Temp), f. 5-18-12, cert. ef. 5-23-12 thru 9-1-12; DFW 50-
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2012(Temp), f. 5-22-12, cert. ef. 5-24-12 thru 9-1-12; DFW 61-2012(Temp), f. & cert. ef. 6-
11-12 thru 8-31-12; DFW 69-2012(Temp), f. 6-20-12, cert. ef. 6-22-12 thru 9-1-12; DFW 70-
2012(Temp), f. 6-26-12, cert. ef. 6-27-12 thru 9-1-12; DFW 72-2012(Temp), f. 6-29-12, cert.
ef. 7-1-12 thru 8-31-12; DFW 86-2012(Temp), f. 7-10-12, cert. ef. 7-15-12 thru 9-1-12;
Administrative correction 9-20-12; DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 153-
2012(Temp), f. 12-28-12, cert. ef. 1-1-13 thru 4-30-13; DFW 31-2013(Temp), f. 5-14-13,
cert. ef. 5-16-13 thru 6-30-13; DFW 39-2013(Temp), f. 5-22-13, cert. ef. 5-24-13 thru 11-19-
13; DFW 46-2013(Temp), f. 5-30-13, cert. ef. 6-1-13 thru 11-26-13; DFW 62-2013(Temp),
f. 6-26-13, cert. ef. 7-5-13 thru 12-31-13; DFW 74-2013(Temp), f. 7-15-13, cert. ef. 7-19-13
thru 9-1-13; Administrative correction 11-1-13; DFW 121-2013(Temp), f. 10-24-13, cert. ef.
11-1-13 thru 12-31-13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 42-2014(Temp),
f. 5-12-14, cert. ef. 5-17-14 thru 6-1-14; DFW 47-2014(Temp), f. 5-27-14, cert. ef. 5-31-14
thru 7-31-14; DFW 53-2014(Temp), f. 5-28-14, cert. ef. 6-1-14 thru 7-31-14; DFW 58-
2014(Temp), f. 6-9-14, cert. ef. 6-21-14 thru 8-31-14; DFW 71-2014(Temp), f. 6-16-14, cert.
ef. 6-18-14 thru 9-1-14; DFW 72-2014(Temp), f. & cert. ef. 6-19-14 thru 9-1-14; DFW 75-
2014(Temp), f. 6-23-14, cert. ef. 6-27-14 thru 9-1-14; DFW 82-2014(Temp), f. 7-1-14, cert.
ef. 7-5-14 thru 9-1-14; DFW 86-2014(Temp), f. 7-2-14, cert. ef. 7-5-14 thru 9-1-14; DFW 97-
2014(Temp), f. 7-18-14, cert. ef. 7-21-14 thru 9-30-14; Administrative correction, 10-24-14;
DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 45-2015(Temp), f. 5-15-15, cert. ef. 5-
20-15 thru 6-30-15; DFW 53-2015(Temp), f. 5-27-15, cert. ef. 6-6-15 thru 8-31-15; DFW 64-
2015(Temp), f. & cert. ef. 6-9-15 thru 8-31-15; DFW 81-2015(Temp), f. 7-1-15, cert. ef. 7-
5-15 thru 8-31-15; DFW 88-2015(Temp), f. 7-16-15, cert. ef. 7-18-15 thru 12-31-15; DFW
99-2015(Temp), f. & cert. ef. 8-3-15 thru 12-31-15; DFW 121-2015(Temp), . 8-31-15, cert.
ef. 9-1-15 thru 12-31-15; DFW 167-2015, f. 12-29-15, cert. ef. 1-1-16

635-021-0080
Purpose and Scope
(1) The purpose of Division 021 is to provide for management of
sport fisheries in the Southeast Zone, over which the State has jurisdiction.
(2) Division 021 incorporates by reference the 2016 Oregon Sport
Fishing Regulations. Therefore, persons must consult the 2016 Oregon
Sport Fishing Regulations in addition to division 011 and division 021 to
determine all applicable sport fishing requirements for the Southeast Zone.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.146, 497.121 & 506.119
Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129
Hist.. FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; Renumbered from 635-021-0105 - 635-
021-0290; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-
1-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 75-1997, . 12-31-97, cert. ef. 1-1-
98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru
12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02;

DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04;
DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06;
DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08;

DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10;
DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12;
DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14;
DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 167-2015, f. 12-29-15, cert. ef. 1-1-16

635-021-0090
Inclusions and Modifications

The 2016 Oregon Sport Fishing Regulations provide requirements
for the Southeast Zone. However, additional regulations may be adopted in
this rule division from time to time and to the extent of any inconsistency,

they supersede the 2016 Oregon Sport Fishing Regulations.

Stat. Auth.: ORS 183.325, 496.138, 496.146

Stats. Implemented: ORS 496.162

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 76-1994(Temp), f. & cert. ef. 10-17-
94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96;
FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98;
DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01,
cert. ef. 2-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 55-
2001(Temp), f. & cert. ef. 6-29-01 thru 12-26-01; DFW 56-2001(Temp), f. & cert. ef. 6-29-
01 thru 12-26-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru 12-31-01; DFW 123-
2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 54-
2002(Temp), f. 5-24-02, cert. ef. 6-15-02 thru 12-1-02; DFW 91-2002(Temp) f. 8-19-02 cert.
ef 8-20-02 thru 11-1-0 2 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru
11-1-02); DFW 93-2002(Temp), f. 8-22-02, cert. ef. 8-24-02 thru 12-31-02; DFW 130-2002,
f. 11-21-02, cert. ef. 1-1-03; DFW 80-2003(Temp), f. & cert. ef. 8-22-03 thru 9-30-03; DFW
125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW
101-2005(Temp), f. 8-31-053, cert. ef. 9-2-05 thru 9-30-05; Administrative correction 10-19-
05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07;
DFW 36-2007(Temp), f. 5-25-07, cert. ef. 5-26-07 thru 9-30-07; DFW 54-2007(Temp), f. 7-
6-07, cert. ef. 7-14-07 thru 9-30-07; DFW 62-2007(Temp), f. 7-31-07, cert. ef. 8-1-07 thru 9-
30-07; Administrative correction 10-16-07; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08;
DFW 51-2008(Temp), f. 5-16-08, cert. ef. 5-31-08 thru 9-1-08; DFW 74-2008(Temp), f. 7-
3-08, cert. ef. 7-4-08 thru 9-1-08; DFW 77-2008(Temp), f. & cert. ef. 7-9-08 thru 9-1-08;
Administrative correction 9-29-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 53-
2009(Temp), f. 5-18-09, cert. ef. 5-30-09 thru 9-1-09; DFW 62-2009(Temp), f. 6-2-09, cert.
ef. 6-13-09 thru 9-1-09; DFW 79-2009(Temp), f. 6-30-09, cert. ef. 7-5-09 thru 9-1-09;
Administrative correction 9-29-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 52-
2010(Temp), f. 4-30-10, cert. ef. 5-1-10 thru 9-30-10; DFW 60-2010(Temp), f. 5-13-10, cert.
ef. 5-22-10 thru 9-30-10; DFW 67-2010(Temp), f. 5-18-10, cert. ef. 5-22-10 thru 9-30-10;
DFW 78-2010(Temp), f. 6-10-10, cert. ef. 6-11-10 thru 9-1-10; Administrative correction 9-
22-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 50-2011(Temp), . 5-16-11, cert.
ef. 5-28-11 thru 9-1-11; Administrative correction 9-23-11; DFW 163-2011, f. 12-27-11, cert.
ef. 1-1-12; DFW 60-2012(Temp), f. 6-11-12, cert. ef. 6-13-12 thru 9-1-12; DFW 114-
2012(Temp), f. 8-30-12, cert. ef. 9-1-12 thru 2-27-13; DFW 117-2012(Temp), f. 9-5-12, cert.
ef. 9-7-12 thru 2-27-13; DFW 122-2012(Temp), f. 9-21-12, cert. ef. 9-21-12 thru 12-31-12;
DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 61-2013(Temp), f. 6-24-13, cert. ef. 7-1-
13 thru 12-27-13; DFW 93-2013(Temp), f. 8-22-13, cert. ef. 8-24-13 thru 12-31-13; DFW
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137-2013, . 12-19-13, cert. ef. 1-1-14; DFW 57-2014(Temp), f. 6-9-14, cert. ef. 6-11-14 thru
9-1-14; DFW 90-2014(Temp), f. 7-10-14, cert. ef. 7-11-14 thru 12-31-14; DFW 116-
2014(Temp), f. 8-6-14, cert. ef. 8-9-14 thru 12-31-14; DFW 149-2014(Temp), f. 10-13-14,
cert. ef. 11-1-14 thru 12-31-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 44-
2015(Temp), f. 5-15-15, cert. ef. 5-20-15 thru 9-1-15; DFW 85-2015(Temp), f. 7-13-15, cert.
ef. 7-18-15 thru 10-31-15; DFW 88-2015(Temp), f. 7-16-15, cert. ef. 7-18-15 thru 12-31-15;
DFW 121-2015(Temp), f. 8-31-15, cert. ef. 9-1-15 thru 12-31-15; DFW 167-2015, f. 12-29-
15, cert. ef. 1-1-16

635-023-0080
Purpose and Scope

(1) The purpose of Division 023 is to provide for management of
sport fisheries in the Columbia River Zone and in the Snake River Zone
over which the State has jurisdiction.

(2) Division 023 incorporates by reference the 2016 Oregon Sport
Fishing Regulations. Therefore, persons must consult the 2016 Oregon
Sport Fishing Regulations in addition to division 011 and division 023 to
determine all applicable sport fishing requirements for the Columbia River

Zone and the Snake River Zone.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.146, 497.121 & 506.119
Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; Renumbered from 635-023-0105 - 635-
023-0120; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-
1-96; FWC 72-1996 f. 12-31-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98;
DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru
12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02;
DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04;
DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06;
DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08;
DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10;
DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12;
DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14;
DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 167-2015, f. 12-29-15, cert. ef. 1-1-16

635-023-0090
Inclusions and Modifications

The 2016 Oregon Sport Fishing Regulations provide requirements
for the Columbia River Zone and the Snake River Zone. However, addi-
tional regulations may be adopted in this rule division from time to time
and to the extent of any inconsistency, they supersede the 2016 Oregon
Sport Fishing Regulations.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 19-1994(Temp), f. 3-31-94, cert. ef.
4-1-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 46-1994(Temp), f. 7-29-94, cert.
ef. 8-1-94; FWC 52-1994(Temp), f.8-24-94, cert. ef. 8-27-94; FWC 62-1994(Temp), f. 9-12-
94, cert. ef. 9-16-94; FWC 65-1994(Temp), f. 9-15-94, cert. ef. 9-17-94; FWC 72-
1994(Temp), f. 10-7-94, cert. ef. 10-8-94; FWC 8-1995, f. 2-1-95, cert. ef. 2-6-95; FWC 11-
1995, f. & cert. ef. 2-9-95; FWC 14-1995(Temp), f. 2-15-95, cert. ef. 2-16-95; FWC 31-
1995(Temp), f. 4-21-95, cert. ef. 4-24-95; FWC 34-1995, f. & cert. ef. 5-1-95; FWC 61-
1995(Temp), f. 7-24-95, cert. ef. 8-1-95; FWC 67-1995(Temp), f. 8-25-95, cert. ef. 8-27-95;
FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 8-1995, f. 2-28-96, cert. ef. 3-1-96; FWC
12-1996(Temp), f. 3-26-96, cert. ef. 4-1-96; FWC 14-1996, f. 3-29-96, cert. ef. 4-1-96; FWC
49-1996(Temp), f. & cert. ef. 8-30-96; FWC 72-1996 f. 12-31-96, cert. ef. 1-1-97; FWC 7-
1997(Temp), f. 2-6-97, cert. ef. 3-11-97; FWC 10-1997, f. & cert. ef. 2-28-97; FWC 11-
1997(Temp), f. 2-27-97, cert. ef. 3-1-97; FWC 22-1997(Temp), f. 4-2-97, cert. ef. 4-5-97;
FWC 28-1997(Temp), f. 5-2-97, cert. ef. 5-5-97; FWC 50-1997(Temp), f. 8-26-97, cert. ef.
9-2-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 12-1998(Temp), f. & cert. ef. 2-
24-98 thru 4-24-98; DFW 29-1998(Temp), f. 4-16-98, cert. ef. 4-20-98 thru 4-24-98; DFW
32-1998(Temp), f. & cert. ef. 4-24-98 thru 10-15-98; DFW 34-1998, f. & cert. ef. 5-4-98;
DFW 46-1998, f. & cert. ef. 6-9-98; DFW 78-1998(Temp), f. 9-18-98, cert. ef. 9-21-98 thru
9-25-98; DFW 81-1998(Temp), f. 10-6-98, cert. ef. 10-7-98 thru 10-23-98; DFW 85-
1998(Temp), f. & cert. ef. 10-26-98 thru 12-31-98; DFW 88-1998(Temp), f. & cert. ef. 11-
23-98 thru 12-31-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 13-1999(Temp), f.
3-2-99, cert. ef. 3-11-99 thru 6-15-99; DFW 23-1999(Temp), f. 4-9-99, cert. ef. 4-17-99 thru
4-23-99; DFW 25-1999, f. & cert. ef. 4-16-99 thru 4-23-99; DFW 29-1999(Temp), f. & cert.
ef. 4-23-99 thru 10-20-99; DFW 31-1999, f. & cert. ef. 5-3-99; DFW 42-1999(Temp), f. 6-9-
99, cert. ef. 6-12-99 thru 10-20-99; DFW 50-1999(Temp), f. & cert. ef. 7-16-99 thru 12-9-99;
DFW 60-1999(Temp), f. 8-27-99, cert. ef. 8-30-99 thru 9-17-99; DFW 64-1999(Temp), f. 9-
13-99, cert. ef. 9-14-99 thru 9-17-99; DFW 67-1999(Temp), f. & cert. ef. 9-17-99 thru 12-
31-99; DFW 73-1999(Temp), f. 9-28-99 & cert. ef. 9-29-99 thru 10-22-99; DFW 77-
1999(Temp), f. & cert. ef. 10-1-99 thru 12-31-99; DFW 78-1999 f. & cert. ef. 10-4-99; DFW
96-1999, f. 12-27-99, cert. ef. 1-1-00; DFW 11-2000(Temp), f. 3-14-00, cert. ef. 3-16-00 thru
3-31-00; DFW 13-2000, f. & cert. ef. 3-20-00; DFW 18-2000(Temp), f. 4-6-00, cert. ef. 4-8-
00 thru 10-5-00; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 32-2000(Temp), f. 6-14-
00, cert. ef. 6-19-00 thru 10-5-00; DFW 35-2000(Temp), f. 6-27-27, cert. ef. 6-28-00 thru 7-
31-00; DFW 53-2000(Temp), f. 8-25-00, cert. ef. 8-28-00 thru 12-31-00; DFW 57-
2000(Temp). f. 8-31-00, cert. ef. 9-1-00 thru 10-5-00; DFW 58-2000(Temp), f. & cert. ef. 9-
1-00 thru 12-31-00; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW
1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 7-2001(Temp), f. & cert. ef. 2-26-01 thru 4-30-01;
DFW 17-2001(Temp), f. 4-4-01, cert. ef. 4-9-01 thru 10-6-01; DFW 18-2001(Temp) f. &
cert. ef. 4-12-01 thru 4-30-01; DFW 19-2001(Temp), f. 4-17-01, cert. ef. 4-21-01 thru 8-5-
01; DFW 25-2001(Temp), f. 4-24-01, cert. ef. 4-25-01 thru 4-29-01; DFW 28-2001, f. & cert.
ef. 5-1-01; DFW 35-2001(Temp), f. & cert. ef. 5-4-01 thru 5-8-01; DFW 37-2001(Temp), f.
& cert. ef. 5-11-01 thru 7-31-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01;
DFW 64-2001(Temp), f. & cert. ef. 7-24-01 thru 12-31-01; DFW 71-2001(Temp), f. 8-10-01,
cert. ef. 9-1-01 thru 12-31-01; DFW 82-2001(Temp), f. 8-29-01, cert. ef. 8-30-01 thru 12-31-
01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru 12-31-01; DFW 88-2001(Temp), f. 9-
15-01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 15-2002(Temp), f.
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& cert. ef. 2-20-02 thru 8-18-02; DFW 16-2002(Temp), f. 3-1-02 thru 8-28-02; DFW 26-
2002, f. & cert. ef. 3-21-02; DFW 29-2002(Temp), f. 4-4-02, cert. ef. 4-6-02 thru 10-3-02;
DFW 40-2002(Temp), f. 4-25-02, cert. ef. 4-28-02 thru 10-3-02; DFW 43-2002(Temp), f. &
cert. ef. 5-3-02 thru 10-3-02; DFW 45-2002(Temp), f. 5-7-02, cert. ef. 5-8-02 thru 10-3-02;
DFW 46-2002(Temp), f. 5-7-02, cert. ef. 5-8-02 thru 10-3-02; DFW 64 2002(Temp), f. 6-27-
02, cert. ef. 6-28-02 thru 12-20-02; DFW 69-2002(Temp), f. 7-10-02 cert. ef. 7-11-02 thru
12-31-02; DFW 71-2002(Temp), f. 7-10-02 cert. ef. 7-13-02 thru 12-31-02; DFW 79-
2002(Temp), f. 7-29-02, cert. ef. 8-5-02 thru 12-31-02; DFW 91-2002(Temp) f. 8-19-02 cert.
ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-
1-02); DFW 94-2002(Temp), f. 8-22-02, cert. ef. 8-24-02 thru 12-31-02; DFW 105-
2002(Temp), f. 9-20-02, cert. ef. 9-23-02 thru 12-31-02; DFW 130-2002, f. 11-21-02, cert.
ef. 1-1-03; DFW 12-2003, f. & cert. ef. 2-14-03; DFW 16-2003(Temp), f. 2-27-03, cert. ef.
3-1-03 thru 7-1-03; DFW 28-2003(Temp), f. & cert. ef. 4-3-03 thru 7-1-03; DFW 35-2003,
f. 4-30-03, cert. ef. 5-1-03; DFW 36-2003, f. 4-30-03, cert. ef. 5-1-03 thru 10-1-03; DFW 46-
2003(Temp), f. 5-29-03, cert. ef. 5-30-03 thru 10-1-03; DFW 52-2003(Temp), f. 6-13-03,
cert. ef. 6-21-03 thru 12-15-03; DFW 54-2003(Temp), f. 6-23-03, cert. ef. 6-28-03 thru 12-
24-03; DFW 55-2003(Temp), f. 6-27-03. cert. ef. 6-30-03 thru 12-26-03; DFW 72
2003(Temp), f. 7-25-03, cert. ef. 7-28-03 thru 12-31-03; DFW 99-2003(Temp), f. 9-24-03,
cert. ef. 10-1-03 thru 12-31-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 4-
2004(Temp), f. 1-22-04, cert. ef. 2-1-04 thru 7-29-04; DFW 35-2004(Temp), f. 4-29-04, cert.
ef. 5-1-04 thru 10-26-04; DFW 52-2004(Temp), f. 6-11-04, cert. ef. 6-25-04 thru 12-21-04;
DFW 58-2004(Temp), f. 6-24-04, cert. ef. 6-27-04 thru 12-23-04; DFW 64-2004(Temp), f.
6-30-04, cert. ef. 7-3-04 thru 12-30-04; DFW 65-2004(Temp), f. 7-6-04, cert. ef. 7-11-04 thru
12-31-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 118-2004(Temp), f. 12-13-04,
cert. ef. 1-1-05 thru 5-31-05; DFW 128-2004(Temp), f. 12-23-04, cert. ef. 1-1-05 thru 5-31-
05; Administrative correction 6-17-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 79-
2006, f. 8-11-06, cert. ef. 1-1-07; DFW 64-2007(Temp), f. 8-6-07, cert. ef. 8-11-07 thru 12-
31-07; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-
1-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 151-2009(Temp), f. 12-22-09, cert.
ef. 1-1-10 thru 3-31-10; DFW 28-2010(Temp), f. 3-9-10, cert. ef. 3-11-10 thru 3-31-10;
Administrative correction 4-21-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 163-
2011, f. 12-27-11, cert. ef. 1-1-12; DFW 152-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 137-
2013, f. 12-19-13, cert. ef. 1-1-14; DFW 10-2014(Temp), f. 2-12-14, cert. ef. 3-1-14 thru 3-
31-14; Administrative correction, 4-24-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15;
DFW 167-2015, f. 12-29-15, cert. ef. 1-1-16

635-023-0095
Sturgeon Season

The 2016 Oregon Sport Fishing Regulations provide requirements
for the Columbia River Zone and the Snake River Zone. However, addi-
tional regulations may be adopted in this rule division from time to time,
and, to the extent of any inconsistency, they supersede the 2016 Oregon
Sport Fishing Regulations.

Stat. Auth.: ORS 183.325, 506.109 & 506.119

Stats. Implemented: ORS 506.129 & 507.030

Hist.: DFW 129-2004(Temp), f. 12-23-04, cert. ef 1-1-05 thru 2-28-05; DFW 6-2005, f. &
cert. ef. 2-14-05; DFW 22-2005(Temp), f. 4-1-05, cert. ef. 4-30-05 thru 7-31-05; DFW 50-
2005(Temp), f. 6-3-05, cert. ef. 6-11-05 thru 11-30-05; DFW 60-2005(Temp), f. 6-21-05,
cert. ef. 6-24-05 thru 12-21-05; DFW 65-2005(Temp), f. 6-30-05, cert. ef. 7-10-05 thru 12-
31-05; DFW 76-2005(Temp), f. 7-14-05, cert. ef. 7-18-05 thru 12-31-05; DFW 136-2005, f.
12-7-05, cert. ef. 1-1-06; DFW 145-2005(Temp), . 12-21-05, cert. ef. 1-1-06 thru 3-31-06;
DFW 5-2006, f. & cert. ef. 2-15-06; DFW 19-2006(Temp), f. 4-6-06, cert. ef. 4-8-06 thru 7-
31-06; DFW 54-2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 12-27-06; DFW 62-
2006(Temp), f. 7-13-06, cert. ef. 7-24-06 thru 12-31-06; DFW 79-2006, f. 8-11-06, cert. ef.
1-1-07; DFW 131-2006(Temp), f. 12-20-06, cert. ef. 1-1-07 thru 6-29-07; DFW 7-
2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07;
DFW 20-2007(Temp), f. 3-26-07, cert. ef. 3-28-07 thru 7-30-07; DFW 38-2007(Temp), . &
cert. ef. 5-31-07 thru 11-26-07; DFW 59-2007(Temp), f. 7-18-07, cert .ef. 7-29-07 thru 12-
31-07; DFW 75-2007(Temp), f. 8-17-07, cert. ef. 8-18-07 thru 12-31-07; DFW 102-
2007(Temp), f. 9-28-07, cert. ef. 10-1-07 thru 12-31-07; DFW 135-2007(Temp), f. 12-28-07,
cert. ef. 1-1-08 thru 6-28-08; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 8-2008, f.
& cert. ef. 2-11-08; DFW 23-2008(Temp), f. 3-12-08, cert. ef. 3-15-08 thru 9-10-08; DFW
28-2008(Temp), f. 3-24-08, cert. ef. 3-26-08 thru 9-10-08; DFW 72-2008(Temp), f. 6-30-08,
cert. ef. 7-10-08 thru 12-31-08; DFW 78-2008(Temp), f. 7-9-08, cert. ef. 7-12-08 thru 12-31-
08; DFW 86-2008(Temp), f. & cert. ef. 7-25-08 thru 12-31-08; DFW 148-2008(Temp), f. 12-
19-08, cert. ef. 1-1-09 thru 6-29-09; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 18-
2009, f. & cert. ef. 2-26-09; DFW 33-2009(Temp), f. 4-2-09, cert ef. 4-13-09 thru 10-9-09;
DFW 63-2009(Temp), f. 6-3-09, cert. ef. 6-6-09 thru 10-9-09; DFW 83-2009(Temp), f. 7-8-
09, cert. ef. 7-9-09 thru 12-31-09; DFW 86-2009(Temp), f. 7-22-09, cert. ef. 7-24-09 thru 12-
31-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 13-2010(Temp), f. 2-16-10, cert. ef.
2-21-10 thru 7-31-10; DFW 19-2010(Temp), f. 2-26-10, cert. ef. 3-1-10 thru 8-27-10; DFW
34-2010, f. 3-16-10, cert. ef. 4-1-10; DFW 49-2010(Temp), f. 4-27-10, cert. ef. 4-29-10 thru
7-31-10; DFW 50-2010(Temp), f. 4-29-10, cert. ef. 5-6-10 thru 11-1-10; DFW 88-
2010(Temp), f. 6-25-10, cert. ef. 6-26-10 thru 7-31-10; DFW 91-2010(Temp), f. 6-29-10,
cert. ef. 8-1-10 thru 12-31-10; DFW 99-2010(Temp), f. 7-13-10, cert. ef. 7-15-10 thru 12-31-
10; DFW 165-2010(Temp), f. 12-28-10, cert. ef. 1-1-11 thru 6-29-11; DFW 171-2010, f. 12-
30-10, cert. ef. 1-1-11; DFW 11-2011(Temp), f. 2-10-11, cert. ef. 2-11-1 thru 7-31-11; DFW
23-2011, f. & cert. ef. 3-21-11; DFW 26-2011(Temp), f. 4-5-11, cert. ef. 4-10-11 thru 9-30-
11; DFW 74-2011(Temp), f. 6-24-11, cert. ef. 6-27-11 thru 7-31-11; DFW 87-2011(Temp), f.
7-8-11, cert. ef. 7-9-11 thru 7-31-11; DFW 96-2011(Temp), f. 7-20-11, cert. ef. 7-30-11 thru
12-31-11; DFW 129-2011(Temp), f. 9-15-11, cert. ef. 9-30-11 thru 12-31-11; DFW 163-
2011, f. 12-27-11, cert. ef. 1-1-12; DFW 1-2012(Temp), f. & cert. ef. 1-5-12 thru 7-2-12;
DFW 10-2012, f. & cert. ef. 2-7-12; DFW 16-2012(Temp), f. 2-14-12, cert. ef. 2-18-12 thru
7-31-12; DFW 44-2012(Temp), f. 5-1-12, cert. ef. 5-20-12 thru 7-31-12; DFW 73-
2012(Temp), f. 6-29-12, cert. ef. 7-1-12 thru 8-31-12; DFW 97-2012(Temp), f. 7-30-12, cert.
ef. 8-1-12 thru 12-31-12; DFW 129-2012(Temp), f. 10-3-12, cert. ef. 10-20-12 thru 12-31-
12; DFW 140-2012(Temp), f. 10-31-12, cert. ef. 11-4-12 thru 12-31-12; DFW 152-2012, f.
12-27-12, cert. ef. 1-1-13; DFW 154-2012(Temp), f. 12-28-12, cert. ef. 1-1-13 thru 2-28-13;
DFW 12-2013(Temp), f. 2-12-13, cert. ef. 2-28-13 thru 7-31-13; DFW 23-2013(Temp), f. 3-
20-13, cert. ef. 4-1-13 thru 9-27-13; DFW 47-2013(Temp), f. 5-30-13, cert. ef. 6-14-13 thru
9-30-13; DFW 59-2013(Temp), f. 6-19-13, cert. ef. 6-21-13 thru 10-31-13; DFW 64-
2013(Temp), f. 6-27-13, cert. ef. 6-29-13 thru 10-31-13; DFW 104-2013(Temp), f. 9-13-13,
cert. ef. 10-19-13 thru 12-31-13; DFW 126-2013(Temp), f. 10-31-13, cert. ef. 11-12-13 thru
12-31-13; DFW 135-2013(Temp), f. 12-12-13, cert. ef. 1-1-14 thru 1-31-14; DFW 137-2013,
f. 12-19-13, cert. ef. 1-1-14; DFW 5-2014(Temp), f. 1-30-14, cert. ef. 2-1-14 thru 7-30-14;

DFW 14-2014(Temp), f. 2-20-14, cert. ef. 2-24-14 thru 7-31-14; DFW 27-2014(Temp), f. 3-
28-14, cert. ef. 5-1-14 thru 7-31-14; DFW 56-2014(Temp), f. 6-9-14, cert. ef. 6-13-14 thru 7-
31-14; DFW 87-2014(Temp), f. 7-2-14, cert. ef. 7-11-14 thru 12-31-14; DFW 94-
2014(Temp), f. & cert. ef. 7-14-14 thru 12-31-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-
15; DFW 166-2014(Temp), f. 12-18-14, cert. ef. 1-1-15 thru 3-1-15; Administrative correc-
tion, 3-23-15; DFW 41-2015(Temp), f. & cert. ef. 5-12-15 thru 7-31-15; DFW 54-
2015(Temp), f. 5-28-15, cert. ef. 6-3-15 thru 7-31-15; DFW 89-2015(Temp), f. 7-16-15, cert.
ef. 7-18-15 thru 9-30-15; Temporary suspended by DFW 122-2015(Temp), f. 8-31-15, cert.
ef. 9-1-15 thru 9-30-15; Administrative correction, 10-22-15; DFW 167-2015, f. 12-29-15,
cert. ef. 1-1-16

635-023-0125
Spring Sport Fishery

The 2016 Oregon Sport Fishing Regulations provide requirements

for the Columbia River Zone and the Snake River Zone. However, addi-
tional regulations may be adopted in this rule division from time to time,
and, to the extent of any inconsistency, they supersede the 2016 Oregon
Sport Fishing Regulations.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 11-2004, f. & cert. ef. 2-13-04; DFW 17-2004(Temp), f. & cert. ef. 3-10-04 thru
7-31-04; DFW 29-2004(Temp), f. 4-15-04, cert. ef. 4-22-04 thru 7-31-04; DFW 30-
2004(Temp), f. 4-21-04, cert. ef. 4-22-04 thru 7-31-04; DFW 36-2004(Temp), f. 4-29-04,
cert. ef. 5-1-04 thru 7-31-04; DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04;
DFW 44-2004(Temp), f. 5-17-04, cert. ef. 5-20-04 thru 7-31-04; DFW 51-2004(Temp), f. 6-
9-04, cert. ef. 6-16-04 thru 7-31-04; Administrative correction 8-19-04; DFW 117-2004, f.
12-13-04, cert. ef. 1-1-05; DFW 6-2005, f. & cert. ef. 2-14-05; DFW 27-2005(Temp), f. &
cert. ef. 4-20-05 thru 6-15-05; DFW 35-2005(Temp), f. 5-4-05, cert. ef. 5-5-05 thru 10-16-
05; DFW 38-2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 44-2005(Temp), f. 5-
17-05, cert. ef. 5-22-05 thru 10-16-05; DFW 51-2005(Temp), f. 6-3-05, cert. ef. 6-4-05 thru
7-31-05; Administrative correction 11-18-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06;
DFW 5-20006, f. & cert. ef. 2-15-06; DFW 21-2006(Temp), f. 4-13-06, cert. ef. 4-14-06 thru
5-15-06; DFW 27-2006(Temp), f. 5-12-06, cert. ef. 5-13-06 thru 6-15-06; DFW 29-
2006(Temp), f. & cert. ef. 5-16-06 thru 7-31-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07;
DFW 7-2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-
14-07; DFW 28-2007(Temp), f. & cert. ef. 4-26-07 thru 7-26-07; DFW 33-2007(Temp), f. 5-
15-07, cert. ef. 5-16-07 thru 7-30-07; DFW 37-2007(Temp), f. & cert. ef. 5-31-07 thru 7-30-
07; DFW 39-2007(Temp), f. 6-5-07, cert. ef. 6-6-07 thru 7-31-07; DFW 136-2007, f. 12-31-
07, cert. ef. 1-1-08; DFW 13-2008(Temp), f. 2-21-08, cert. ef. 2-25-08 thru 8-22-08; DFW
17-2008(Temp), f. & cert. ef. 2-27-08 thru 8-22-08; DFW 35-2008(Temp), f. 4-17-08, cert.
ef. 4-21-08 thru 8-22-08; DFW 49-2008(Temp), f. & cert. ef. 5-13-08 thru 6-15-08;
Administrative correction 7-22-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 10-

2009(Temp), f. 2-13-09, cert. ef. 3-1-09 thru 6-15-09; DFW 18-2009, f. & cert. ef. 2-26-09;
DFW 48-2009(Temp), f. 5-14-09, cert. ef. 5-15-09 thru 6-16-09; DFW 68-2009(Temp), f. 6-
11-09, cert. ef. 6-12-09 thru 6-16-09; Administrative correction 7-21-09; DFW 144-2009, f.
12-8-09, cert. ef. 1-1-10; DFW 19-2010(Temp), f. 2-26-10, cert. ef. 3-1-10 thru 8-27-10;
DFW 23-2010(Temp), f. & cert. ef. 3-2-10 thru 8-27-10; DFW 45-2010(Temp), f. 4-21-10,
cert. ef. 4-24-10 thru 7-31-10; DFW 49-2010(Temp), f. 4-27-10, cert. ef. 4-29-10 thru 7-31-
10; DFW 55-2010(Temp), f. 5-7-10, cert. ef. 5-8-10 thru 7-31-10; Suspended by DFW 88-
2010(Temp), f. 6-25-10, cert. ef. 6-26-10 thru 7-31-10; Administrative correction 8-18-10;
DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 13-2011(Temp), f. & cert. ef. 2-14-11 thru
6-15-11; DFW 28-2011(Temp), f. 4-7-11, cert. ef. 4-8-11 thru 6-15-11; DFW 30-2011(Temp),
f.4-15-11, cert. ef. 4-16-11 thru 6-15-11; DFW 33-2011(Temp), f. & cert. ef. 4-21-11 thru 6-
15-11; DFW 39-2011(Temp), f. 5-5-11, cert. ef. 5-7-11 thru 6-15-11; DFW 48-2011(Temp),
f.5-13-11, cert. ef. 5-15-11 thru 6-15-11; DFW 55-2011(Temp), f. 5-25-11, cert. ef. 5-27-11
thru 6-15-11; DFW 59-2011(Temp), f. & cert. ef. 6-2-11 thru 6-15-11; Administrative cor-
rection 6-28-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12; DFW 8-2012(Temp), f. 2-6-12,
cert. ef. 2-15-12 thru 6-15-12; DFW 31-2012(Temp), f. 4-5-12, cert. ef. 4-6-12 thru 6-15-12;
DFW 33-2012(Temp), f. 4-12-12, cert. ef. 4-14-12 thru 6-15-12; DFW 45-2012(Temp), f. 5-
1-12, cert. ef. 5-2-12 thru 7-31-12; DFW 47-2012(Temp), f. 5-15-12, cert. ef. 5-16-12 thru 7-
31-12; DFW 49-2012(Temp), f. 5-18-12, cert. ef. 5-19-12 thru 7-31-12; DFW 51-
2012(Temp), f. 5-23-12, cert. ef. 5-26-12 thru 7-31-12; Suspended by DFW 85-2012(Temp),
f. 7-6-12, cert. ef. 7-9-12 thru 8-31-12; DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW
12-2013(Temp), f. 2-12-13, cert. ef. 2-28-13 thru 7-31-13; DFW 26-2013(Temp), f. 4-4-13,
cert. ef. 4-5-13 thru 7-1-13; DFW 38-2013(Temp), f. 5-22-13, cert. ef. 5-25-13 thru 7-1-13;
DFW 49-2013(Temp), f. 6-7-13, cert. ef. 6-8-13 thru 6-30-13; Administrative correction, 7-
18-13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 12-2014(Temp), f. 2-13-14, cert.
ef. 3-1-14 thru 6-15-14; DFW 29-2014(Temp), f. 4-3-14, cert. ef. 4-4-14 thru 6-15-14; DFW
31-2014(Temp), f. 4-17-14, cert. ef. 4-19-14 thru 7-31-14; DFW 40-2014(Temp), f. 5-7-14,
cert. ef. 5-9-14 thru 6-30-14; DFW 44-2014(Temp), f. 5-14-14, cert. ef. 5-15-14 thru 6-15-
14; DFW 52-2014(Temp), f. 5-28-14, cert. ef. 5-31-14 thru 6-30-14; Administrative correc-
tion, 7-24-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 12-2015(Temp), f. 2-3-15,
cert. ef. 3-1-15 thru 6-15-15; DFW 16-2015(Temp), f. & cert. ef. 3-5-15 thru 6-15-15; DFW
26-2015(Temp), f. 4-8-15, cert. ef. 4-10-15 thru 6-15-15; DFW 35-2015(Temp), f. 4-30-15,
cert. ef. 5-2-15 thru 6-15-15; DFW 40-2015(Temp), f. & cert. ef. 5-6-15 thru 6-15-15; DFW
52-2015(Temp), f. 5-27-15, cert. ef. 5-28-15 thru 6-15-15; DFW 59-2015(Temp), f. 6-2-15,
cert. ef. 6-3-15 thru 6-15-15; DFW 167-2015, f. 12-29-15, cert. ef. 1-1-16

635-023-0128
Summer Sport Fishery
The 2016 Oregon Sport Fishing Regulations provide requirements
for the Columbia River Zone and the Snake River Zone. However, addi-
tional regulations may be adopted in this rule division from time to time,
and, to the extent of any inconsistency, they supersede the 2016 Oregon
Sport Fishing Regulations.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162 & 506.129
Hist.: DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 52-2005(Temp), f. 6-3-05, cert. ef.
6-16-05 thru 7-31-05; DFW 64-2005(Temp), f. 6-30-05, cert. ef. 7-1-05 thru 7-31-05;
Administrative correction 8-17-05; DFW 26-2006(Temp), f. 4-20-06, cert. ef. 5-1-06 thru 10-
27-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 24-2007, f. 4-16-07, cert. ef. 5-1-07;
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DFW 51-2007(Temp), f. 6-29-07, cert. ef. 7-2-07 thru 7-31-07; DFW 136-2007, f. 12-31-07,
cert. ef. 1-1-08; DFW 36-2008, f. 4-21-08, cert. ef. 5-1-08; DFW 61-2008(Temp), f. 6-13-08,
cert. ef. 6-16-08 thru 7-31-08; DFW 68-2008(Temp), f. 6-20-08, cert. ef. 6-21-08 thru 8-31-
08; DFW 71-2008(Temp), f. 6-27-08, cert. ef. 6-28-08 thru 8-31-08; Administrative correc-
tion 9-29-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 52-2009, f. & cert. ef. 5-
18-09; DFW 69-2009(Temp), f. 6-11-09, cert. ef. 6-16-09 thru 7-31-09; Administrative cor-
rection 8-21-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 77-2010, f. 6-8-10, cert.
ef. 6-16-10; DFW 88-2010(Temp), f. 6-25-10, cert. ef. 6-26-10 thru 7-31-10; Administrative
correction 8-18-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 65-2011(Temp), f. 6-
14-11, cert. ef. 6-16-11 thru 7-31-11; DFW 95-2011(Temp), f. 7-15-11, cert. ef. 7-18-11 thru
7-31-11; Administrative correction 9-23-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12;
DFW 64-2012(Temp), f. 6-12-12, cert. ef. 6-16-12 thru 7-31-12; [DFW 85-2012(Temp), f. 7-
6-12, cert. ef. 7-9-12 thru 8-31-12; Temporary Suspended by DFW 100-2012(Temp), f. 7-31-
12, cert. ef. 8-1-12 thru 12-31-12]; DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 55-
2013(Temp), f. 6-12-13, cert. ef. 6-16-13 thru 7-31-13; DFW 66-2013(Temp), f. & cert. ef.
6-27-13 thru 7-31-13; DFW 70-2013(Temp), f. 7-11-13, cert. ef. 7-13-13 thru 7-31-13;
Administrative correction, 8-21-13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 68-
2014(Temp), f. 6-12-14, cert. ef. 6-16-14 thru 7-31-14; DFW 85-2014(Temp), f. 7-2-14, cert.
ef. 7-3-14 thru 7-31-14; DFW 92-2014(Temp), f. 7-10-14, cert. ef. 7-11-14 thru 7-31-14;
Administrative correction, 8-28-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 61-
2015(Temp), f. 6-8-15, cert. ef. 6-16-15 thru 7-31-15; DFW 79-2015(Temp), f. 6-30-15, cert.
ef. 7-3-15 thru 7-31-15; Administrative correction, 8-18-15; DFW 167-2015, f. 12-29-15,
cert. ef. 1-1-16

635-023-0130
Fall Sport Fishery

The 2016 Oregon Sport Fishing Regulations provide requirements
for the Columbia River Zone and the Snake River Zone. However, addi-
tional regulations may be adopted in this rule division from time to time,
and, to the extent of any inconsistency, they supersede the 2016 Oregon

Sport Fishing Regulations.
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162
Hist.: DFW 32-2004, f. 4-22-04, cert. ef. 5-1-04; DFW 92-2004(Temp), f. 9-2-04 cert. ef. 9-
6-04 thru 12-31-04; DFW 96-2004(Temp), f. 9-20-04, cert. ef. 9-30-04 thru 12-31-04; DFW
117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 25-2005, f. & cert. ef. 4-15-05; DFW 84-
2005(Temp), f. & cert. ef. 8-1-05 thru 12-31-05; DFW 108-2005(Temp), f. 9-15-05, cert. ef.
9-17-05 thru 12-31-05; DFW 112-2005(Temp), f. 9-28-05, cert. ef. 9-30-05 thru 12-31-05;
DFW 123-2005(Temp), f. 10-18-05, cert. ef. 10-20-05 thru 12-31-05; DFW 136-2005, f. 12-
7-05, cert. ef. 1-1-06; DFW 26-2006(Temp), f. 4-20-06, cert. ef. 5-1-06 thru 10-27-06; DFW
79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 100-2006(Temp), f. & cert. ef. 9-14-06 thru 12-
31-06; DFW 109-2006(Temp), f. 9-29-06, cert. ef. 9-30-06 thru 12-31-06; DFW 113-
2006(Temp), f. 10-12-06, cert. ef. 10-13-06 thru 12-31-06; DFW 24-2007, f. 4-16-07, cert.
ef. 5-1-07; DFW 92-2007(Temp), f. 9-18-07, cert. ef. 9-19-07 thru 12-31-07; DFW 96-
2007(Temp), f. 9-21-07, cert. ef. 9-22-07 thru 12-31-07; DFW 101-2007(Temp), f. 9-28-07,
cert. ef. 9-29-07 thru 12-31-07; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 36-2008,
f.4-21-08, cert. ef. 5-1-08; DFW 99-2008(Temp), f. 8-22-08, cert. ef. 8-25-08 thru 12-31-08;
DFW 104-2008(Temp), f. 8-29-08, cert. ef. 8-31-08 thru 12-31-08; DFW 115-2008(Temp),
f. & cert. ef. 9-18-08 thru 12-31-08; DFW 118-2008(Temp), f. 9-24-08, cert. ef. 9-25-08 thru
12-31-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 52-2009, f. & cert. ef. 5-18-09;
DFW 133-2009(Temp), f. 10-20-09, cert. ef. 10-22-09 thru 12-31-09; DFW 144-2009, f. 12-
8-09, cert. ef. 1-1-10; DFW 77-2010, f. 6-8-10, cert. ef. 6-16-10, DFW 131-2010(Temp), f.
9-21-10, cert. ef. 9-22-10 thru 10-31-10; DFW 145-2010(Temp). f. 10-13-10, cert. ef. 10-15-
10 thru 12-31-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 100-2011(Temp), f. 7-
27-11, cert. ef. 8-1-11 thru 12-31-11; DFW 127-2011(Temp), f. 9-14-11, cert. ef. 9-16-11 thru
12-31-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12; DEW 100-2012(Temp), f. 7-31-12,
cert. ef. 8-1-12 thru 12-31-12; DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 81-
2013(Temp), f. 7-26-13, cert. ef. 8-1-13 thru 12-31-13; DFW 92-2013(Temp), f. 8-22-13,
cert. ef. 8-23-13 thru 12-31-13; DFW 100-2013(Temp), f. 9-12-13, cert. ef. 9-13-13 thru 12-
31-13; DFW 107-2013(Temp), f. 9-25-13, cert. ef 9-26-13 thru 12-31-13; DFW 137-2013, f.
12-19-13, cert. ef. 1-1-14; DFW 96-2014(Temp), f. 7-18-14, cert. ef. 8-1-14 thru 12-31-14;
DFW 100-2014(Temp), f. 7-22-14, cert. ef. 8-1-14 thru 12-31-14; DFW 128-2014(Temp), f.
9-3-14, cert. ef. 9-6-14 thru 9-30-14; DFW 143-2014(Temp), f. 10-2-14, cert. ef. 10-3-14 thru
12-31-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 95-2015(Temp), f. 7-29-15,
cert. ef. 8-1-15 thru 12-31-15; DFW 113-2015(Temp), f. 8-21-15, cert. ef. 8-23-15 thru 12-
31-15; DFW 115-2015(Temp), f. 8-28-15, cert. ef. 8-29-15 thru 12-31-15; DFW 167-2015, f.
12-29-15, cert. ef. 1-1-16

635-023-0134
Snake River Fishery

The 2016 Oregon Sport Fishing Regulations provide requirements
for the Snake River Zone. However, additional regulations may be adopted
in this rule division from time to time, and, to the extent of any inconsis-

tency, they supersede the 2016 Oregon Sport Fishing Regulations.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 47-2005(Temp), f. 5-19-05, cert.
ef. 5-21-05 thru 6-20-05; Administrative correction 7-20-05; DFW 31-2006(Temp), f. 5-18-
06, cert. ef. 5-20-06 thru 6-19-06; Administrative correction 7-21-06; DFW 31-2007(Temp),
f. 5-9-07, cert. ef. 5-11-07 thru 6-18-07; DFW 43-2007(Temp), f. 6-14-07, cert. ef. 6-19-07
thru 7-2-07; Administrative correction 2-8-08; DFW 43-2008(Temp), f. 4-25-08, cert. ef. 4-
26-08 thru 7-20-08; DFW 64-2008(Temp), f. 6-18-08, cert. ef. 6-21-08 thru 7-31-08;
Administrative correction 8-21-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 58-
2009(Temp), f. 5-27-09, cert. ef. 5-30-09 thru 7-12-09; DFW 80-2009(Temp), f. 6-30-09,
cert. ef 7-1-09 thru 7-17-09; Administrative correction 7-21-09; DFW 128-2009(Temp), f.
10-12-09, cert. ef. 10-18-09 thru 4-15-10; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW
42-2010(Temp), f. 4-13-10, cert. ef. 4-24-10 thru 7-31-10; DFW 107-2010(Temp), f. 7-26-
10, cert. ef. 7-31-10 thru 8-4-10; Administrative correction, 8-18-10; DFW 119-2010(Temp),
f. 8-18-10, cert. ef. 9-1-10 thru 12-31-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW
29-2011(Temp), f. 4-12-11, cert. ef. 4-23-11 thru 10-19-11; DFW 118-2011(Temp), f. 8-23-
11, cert. ef. 9-1-11 thru 12-31-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12; DFW 35-
2012(Temp), f. 4-16-12, cert. ef. 4-22-12 thru 9-30-12; DFW 93-2012(Temp), f. 7-24-12,
cert. ef. 8-5-12 thru 9-30-12; DFW 109-2012(Temp), f. 8-21-12, cert. ef. 9-1-12 thru 12-31-
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12; DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 29-2013(Temp), f. 4-25-13, cert. ef.
5-4-13 thru 9-30-13; DFW 76-2013(Temp), . 7-16-13, cert. ef. 7-21-13 thru 9-30-13; DFW
94-2013(Temp), f. 8-23-13, cert. ef. 9-1-13 thru 11-30-13; Administrative correction, 12-19-
13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 33-2014(Temp), f. 4-21-14, cert. ef.
4-26-14 thru 9-30-14; DFW 98-2014(Temp), f. 7-18-14, cert. ef. 7-21-14 thru 9-30-14; DFW
122-2014(Temp), f. 8-4-14, cert. ef. 9-1-14 thru 12-31-14; DFW 165-2014, f. 12-18-14, cert.
ef. 1-1-15; DFW 32-2015(Temp), f. 4-27-15, cert. ef. 5-2-15 thru 9-30-15; DFW 96-
2015(Temp), f. 7-29-15, cert. ef. 8-2-15 thru 9-30-15; DFW 103-2015(Temp), f. 8-12-15,
cert. ef. 9-1-15 thru 11-30-15; Administrative correction, 12-22-15; DFW 167-2015, f. 12-
29-15, cert. ef. 1-1-16

635-023-0140
Youngs Bay Control Zone

(1) The 2016 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone. However, additional regulations may
be adopted in this rule division from time to time, and, to the extent of any
inconsistency, they supersede the 2016 Oregon Sport Fishing
Regulations.

(2) The Youngs Bay Control Zone is closed to recreational angling
from August 1 through September 15.

(a) The Youngs Bay Control Zone is defined as those waters souther-
ly of a line originating on the Oregon shore at the east end of the seawall at
the Warrenton Fiber log yard (approximately river mile 10.1) northeasterly
through green navigation buoys 29, 31, 33, and 35A to the center of the
Astoria-Megler Bridge abutment adjacent to, and north of the ship channel,
and continuing southerly in line with the center of the Megler Bridge span
to the Oregon shore.

(b) The Youngs Bay Control Zone includes all waters from the line

defined in section (2)(a) above south to the Highway 101 Bridge.
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162, 506.129 & SB 830 (2013)
Hist.: DFW 4-2014(Temp), f. 1-23-14, cert. ef. 2-1-14 thru 7-30-14; DFW 9-2014, f. & cert.
ef. 2-10-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DEW 167-2015, f. 12-29-15, cert.
ef. 1-1-16

635-039-0080
Purpose and Scope

(1) The purpose of Division 039 is to provide for management of
sport fisheries for marine fish, shellfish, and marine invertebrates in the
Pacific Ocean, coastal bays, and beaches over which the State has jurisdic-
tion.

(2) Division 039 incorporates into Oregon Administrative Rules, by
reference:

(a) The sport fishing regulations of the State, included in the docu-
ment entitled 2016 Oregon Sport Fishing Regulations;

(b) Title 50 of the Code of Federal Regulations, Part 300, Subpart E
(October 1,2014 ed.), as amended;

(c) Title 50 of the Code of Federal Regulations, Part 660, Subpart G
(October 1, 2014 ed.), as amended;

(d) Federal Register Vol. 80, No. 46, dated March 10, 2015 (80 FR
12567);

(e) Federal Register Vol. 79. No. 48, dated March 12, 2014 (79 FR
3906); and

(f) Federal Register Vol. 79. No. 65, dated April 4, 2014 (79 FR
18827).

(3) Therefore, persons must consult all publications referenced in this
rule in addition to division 011 and division 039 to determine all applicable
sport fishing requirements for marine fish, shellfish and marine inverte-
brates.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146, 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; Renumbered from 635-39-105 - 635-39-

135; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96;

FWC 72-1996, . 12-31-96, cert. ef. 1-1-97; FWC 25-1997, f. 4-22-97, cert. ef. 5-1-97; FWC

75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 91-1998, f. & cert. ef. 11-25-98; DFW 96-1999,

f. 12-27-99, cert. ef. 1-1-00; DFW 98-1999, f. 12-27-99, cert. ef. 1-1-00; DFW 81-2000, f.

12-22-00, cert. ef. 1-1-01; DFW 118-2001, f. 12-24-01, cert. ef. 1-1-02; DFW 26-2002, f. &

cert. ef. 3-21-02; DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03; DFW 125-2003, f. 12-11-03,

cert. ef. 1-1-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 120-2004, f. 12-13-04,

cert. ef. 1-1-05; DFW 33-2005(Temp), f. 4-29-05, cert. ef. 5-1-05 thru 10-27-05; DFW 54-

2005(Temp), f. 6-10-03, cert. ef. 6-12-05 thru 11-30-05; DFW 56-2005, f. 6-21-05, cert. ef.

7-1-05; DFW 71-2005(Temp), f. & cert. ef. 7-7-05 thru 11-30-05; DFW 89-2005(Temp), f.

& cert. ef. 8-12-05 thru 12-12-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 138-

2005, f. 12-7-05, cert. ef. 1-1-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 134-

2006(Temp), f. 12-21-06, cert. ef. 1-1-07 thru 6-29-07; DFW 3-2007, . & cert. ef. 1-12-07;

DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09;

DFW 39-2009, f. & cert. ef. 4-27-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 32-

2010, f. & cert. ef. 3-15-10; DEW 37-2010, f. 3-30-10, cert. ef. 4-1-10; DFW 157-2010, f.

12-6-10, cert. ef. 1-1-11; DFW 24-2011, . & cert. ef. 3-22-11; DFW 164-2011, f. 12-27-11,

cert. ef. 1-1-12; DFW 39-2012, f. & cert. ef. 4-24-12; DFW 1-2013, f. & cert. ef. 1-3-13;

DFW 25-2013(Temp), . 4-2-13, cert. ef. 5-1-13 thru 5-31-13; DFW 32-2013, f. & cert. ef. 5-

14-13; DFW 136-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 36-2014, f. 4-29-14, cert. ef. 5-1-

14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 18-2015, f. & cert. ef. 3-10-15; DFW

167-2015, f. 12-29-15, cert. ef. 1-1-16
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635-039-0090
Inclusions and Modifications

(1) The 2016 Oregon Sport Fishing Regulations provide require-
ments for sport fisheries for marine fish, shellfish, and marine invertebrates
in the Pacific Ocean, coastal bays, and beaches, commonly referred to as
the Marine Zone. However, additional regulations may be adopted in this
rule division from time to time and to the extent of any inconsistency, they
supersede the 2016 Oregon Sport Fishing Regulations.

(2) For the purposes of this rule, a “sport harvest guideline” is defined
as a specified numerical harvest objective that is not a quota. Attainment of
a harvest guideline does not automatically close a fishery. Upon attainment
of a sport harvest guideline, the Department shall initiate consultation to
determine if additional regulatory actions are necessary to achieve man-
agement objectives.

(a) The following sport harvest guidelines include the combined land-
ings and other fishery related mortality by the Oregon sport fishery in a sin-
gle calendar year:

(A) Black rockfish, 440.8 metric tons.

(B) Cabezon, 16.8 metric tons.

(C) Blue rockfish and other nearshore rockfish combined, 26 metric
tons.

(b) The following sport harvest guidelines include total landings in
the Oregon sport ocean boat fishery in a single calendar year: Greenling,
5.2 metric tons.

(3) For the purposes of this rule, “Other nearshore rockfish” means
the following rockfish species: black and yellow (Sebastes chrysolmelas);
brown (S. auriculatus); calico (S. dalli); China (S. nebulosus); copper (S.
caurinus); gopher (S. carnatus); grass (S. rastrelliger); kelp (S. atrovirens);
olive (S. serranoides); quillback (S. maliger); and treefish (S. serriceps).

(4) In addition to the regulations for Marine Fish in the 2016 Oregon
Sport Fishing Regulations, the following apply for the sport fishery in the
Marine Zone in 2016:

(a) Lingcod (including green colored lingcod): 2 fish daily bag limit.

(b) All rockfish (“sea bass” “snapper”), greenling (“sea trout”),
cabezon, skates, and other marine fish species not listed in the 2016
Oregon Sport Fishing Regulations in the Marine Zone, located under the
category of Species Name, Marine Fish: 7 fish daily bag limit in aggregate
(total sum or number), of which no more than three may be a blue rockfish,
no more than one may be a canary rockfish, and no more than one may be
a cabezon. Retention of the following species is prohibited:

(A) Yelloweye rockfish;

(B) China rockfish;

(C) Copper rockfish;

(D) Quillback rockfish; and

(E) Cabezon from January 1 through June 30.

(c) Flatfish (flounder, sole, sanddabs, turbot, and all halibut species
except Pacific halibut): 25 fish daily bag limit in aggregate (total sum or
number).

(d) Retention of all marine fish listed under the category of Species
Name, Marine Fish, except Pacific cod, sablefish, flatfish, herring,
anchovy, smelt, sardine, striped bass, hybrid bass, and offshore pelagic
species (excluding leopard shark and soupfin shark), is prohibited when
Pacific halibut is retained on the vessel during open days for the all-depth
sport fishery for Pacific halibut north of Humbug Mountain. Persons must
also consult all publications referenced in OAR 635-039-0080 to determine
all rules applicable to the taking of Pacific halibut.

(e) Harvest methods and other specifications for marine fish in sub-
sections (4)(a), (4)(b) and (4)(c) including the following:

(A) Minimum length for lingcod, 22 inches.

(B) Minimum length for cabezon, 16 inches.

(C) Minimum length for greenling, 10 inches.

(D) May be taken by angling, hand, bow and arrow, spear, gaff hook,
snag hook and herring jigs.

(E) Mutilating the fish so the size or species cannot be determined
prior to landing or transporting mutilated fish across state waters is prohib-
ited.

(f) Sport fisheries for species in subsections (4)(a), (4)(b) and (4)(c)
and including leopard shark and soupfin shark are open January 1 through
December 31, twenty-four hours per day, except as provided in subsections
(4)(a) and (4)(d), and ocean waters are closed for these species during April
1 through September 30, outside of the 30-fathom curve (defined by lati-
tude and longitude) as shown on Title 50 Code of Federal Regulations Part
660 Section 71. A 20-fathom, 25-fathom, or 30-fathom curve, as shown on
Title 50 Code of Federal Regulations Part 660 Section 71 may be imple-
mented as the management line as in-season modifications necessitate. In
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addition, the following management lines may be used to set area specific
regulations for inseason action only:

(A) Cape Lookout (45°20°30” N latitude); and

(B) Cape Blanco (42°50°20” N latitude).

(g) The Stonewall Bank Yelloweye Rockfish Conservation Area
(YRCA) is defined by coordinates specified in Title 50 Code of Federal
Regulations Part 660 Section 70 (October 1, 2014 ed.). Within the YRCA,
it is unlawful to fish for, take, or retain species listed in subsections (4)(a),
(4)(b) and (4)(c) of this rule, leopard shark, soupfin shark, and Pacific hal-
ibut using recreational fishing gear. A vessel engaged in recreational fish-
ing within the YRCA is prohibited from possessing any species listed in
subsections (4)(a), (4)(b) and (4)(c) of this rule, leopard shark, soupfin
shark, and Pacific halibut. Recreational fishing vessels in possession of
species listed in subsections (4)(a), (4)(b) and (4)(c) and including leopard
shark, soupfin shark, and Pacific halibut may transit the YRCA without

fishing gear in the water.
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.146,497.121 & 506.119
Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 22-1994, f. 4-29-94, cert. ef. 5-2-94;
FWC 29-1994(Temp), f. 5-20-94, cert. ef. 5-21-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-
94; FWC 43-1994(Temp), f. & cert. ef. 7-19-94; FWC 83-1994(Temp), f. 10-28-94, cert. ef.
11-1-94; FWC 95-1994, f. 12-28-94, cert. ef. 1-1-95; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-
95; FWC 25-1995, f. 3-29-95, cert. ef. 4-1-95; FWC 26-1995, 3-29-95, cert. ef. 4-2-95; FWC
36-1995, f. 5-3-95, cert. ef. 5-5-95; FWC 43-1995(Temp), f. 5-26-95, cert. ef. 5-28-95; FWC
46-1995(Temp), f. & cert. ef. 6-2-95; FWC 58-1995(Temp), f. 7-3-95, cert. ef. 7-5-95; FWC
77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 28-1996(Temp) , f. 5-24-96, cert. ef. 5-26-96;
FWC 30-1996(Temp), f. 5-31-96, cert. ef. 6-2-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-
97, FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99;
DFW 68-1999(Temp), f. & cert. ef. 9-17-99 thru 9-30-99; administrative correction 11-17-
99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00; DFW 83-2000(Temp), f. 12-28-00, cert. ef.
1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 118-2001, f. 12-24-01,
cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 130-2002, f. 11-21-02, cert. ef.
1-1-03; DFW 35-2003, f. 4-30-03, cert. ef. 5-1-03; DFW 114-2003(Temp), f. 11-18-03, cert.
ef. 11-21-03 thru 12-31-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 128-2003, f.
12-15-03, cert. ef. 1-1-04; DFW 83-2004(Temp), f. 8-17-04, cert. ef. 8-18-04 thru 12-31-04;
DFW 91-2004(Temp), f. 8-31-04, cert. ef. 9-2-04 thru 12-31-04; DFW 97-2004(Temp), f. 9-
22-04, cert. ef. 9-30-04 thru 12-31-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW
34-2005(Temp), . 4-29-05, cert. ef. 5-1-05 thru 10-27-05; DFW 75-2005(Temp), f. 7-13-05,
cert. ef. 7-16-05 thru 12-31-05; DFW 87-2005(Temp), f. 8-8-05, cert. ef. 8-11-05 thru 12-31-
05; DFW 121-2005(Temp), f. 10-12-05, cert. ef. 10-18-05 thru 12-31-05; DFW 129-
2005(Temp), f. & cert. ef. 11-29-05 thru 12-31-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-
06; DFW 138-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 141-2005(Temp), f. 12-12-05, cert. ef.
12-30-05 thru 12-31-05; Administrative correction 1-19-06; DFW 61-2006, f. 7-13-06, cert.
ef. 10-1-06; DFW 65-2006(Temp), f. 7-21-06, cert. ef. 7-24-06 thru 12-31-06; DFW 105-
2006(Temp), f. 9-21-06, cert. ef. 9-22-06 thru 12-31-06; DFW 134-2006(Temp), f. 12-21-06,
cert. ef. 1-1-07 thru 6-29-07; DFW 3-2007, f. & cert. ef. 1-12-07; DFW 10-2007, f. & cert.
ef. 2-14-07; DFW 66-2007(Temp), f. 8-6-07, cert. ef. 8-11-07 thru 12-31-07; DFW 136-2007,
f. 12-31-07, cert. ef. 1-1-08; DFW 73-2008(Temp), f. 6-30-08, cert. ef. 7-7-08 thru 12-31-08;
DFW 97-2008(Temp), f. 8-18-08, cert. ef. 8-21-08 thru 12-31-08; DFW 105-2008(Temp), f.
9-4-08, cert. ef. 9-7-08 thru 12-31-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 7-
2009(Temp), f. & cert. ef. 2-2-09 thru 7-31-09; DFW 39-2009, f. & cert. ef. 4-27-09; DFW
110-2009(Temp), f. 9-10-09, cert. ef. 9-13-09 thru 12-31-09; DFW 144-2009, f. 12-8-09,
cert. ef. 1-1-10; DFW 103-2010(Temp), f. 7-21-10, cert. ef. 7-23-10 thru 12-31-10; DFW
157-2010, f. 12-6-10, cert. ef. 1-1-11; DFW 24-2011, f. & cert. ef. 3-22-11; DFW 97-
2011(Temp), f. & cert. ef. 7-20-11 thru 12-31-11; DFW 135-2011(Temp), f. 9-21-11, cert. ef.
10-1-11 thru 12-31-11; DFW 155-2011(Temp), f. 11-18-11, cert. ef. 12-1-11 thru 12-31-11;
DFW 156-2011(Temp), f. 12-9-11, cert. ef. 12-15-11 thru 1-31-12; DFW 164-2011, f. 12-27-
11, cert. ef. 1-1-12; DEW 90-2012(Temp), f. 7-17-12, cert. ef. 9-20-12 thru 12-31-12; DFW
151-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 155-2012(Temp), f. 12-28-12, cert. ef. 1-1-13
thru 6-29-13; DFW 23-2013(Temp), f. 3-20-13, cert. ef. 4-1-13 thru 9-27-13; DFW 32-2013,
f. & cert. ef. 5-14-13; DFW 112-2013(Temp), f. & cert. ef. 9-27-13 thru 12-31-13; DFW 136-
2013, f. 12-19-13, cert. ef. 1-1-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 4-
2015, f. 1-13-15, cert. ef. 1-15-15; DFW 5-2015(Temp), f. 1-13-15, cert. ef. 1-15-15 thru 7-
13-15; Temporary suspended by DFW 18-2015, f. & cert. ef. 3-10-15; DFW 34-2015, f. &
cert. ef. 4-28-15; DFW 167-2015, f. 12-29-15, cert. ef. 1-1-16

Rule Caption: Adopts Attorney General’s Model Rules on
Confidentiality and Inadmissibility of Mediation Communications
Adm. Order No.: DFW 1-2016

Filed with Sec. of State: 1-6-2016

Certified to be Effective: 1-6-16

Notice Publication Date:

Rules Adopted: 635-001-0341

Subject: Adopts, by reference, the temporary model mediation con-
fidentiality rules filed by the Department of Justice on May 22,2015,
with Secretary of State. Oregon Laws 2015, ch. 114 (SB 189) allows
agencies to adopt model rules developed by the Attorney General
related to confidentiality and inadmissibility of mediation commu-
nications.

Rules Coordinator: Michelle Tate —(503) 947-6044
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635-001-0341
Confidentiality and Inadmissibility of Mediation Communications
Pursuant to ORS 36.224, the Oregon Department of Fish and Wildlife
hereby adopts OAR 137-005-0052 as promulgated by the Attorney
General.
Stat. Auth.: 2015 SB 189
Stats. Implemented: 2015 SB 189
Hist.: DFW 109-2015(Temp), f. & cert. ef. 8-14-15 thru 2-8-16; DFW 1-2016, f. & cert. ef.
1-6-16

Department of Geology and Mineral Industries
Chapter 632

Rule Caption: Exemption certificates; application requirements
and reporting

Adm. Order No.: DGMI 1-2016(Temp)

Filed with Sec. of State: 1-14-2016

Certified to be Effective: 1-14-16 thru 6-30-16

Notice Publication Date:

Rules Amended: 632-030-0016, 632-030-0022

Subject: Rule amendments implement 2015 Oregon Laws, chapter
834 by acknowledging new statutory requirement for exclusion cer-
tificates, establishing application deadlines and requirements for cer-
tificates, and establishing reporting requirements. Rule amendments
establish procedures for DOGAMI review of application.

Rules Coordinator: Richard Riggs—(541) 967-2053

632-030-0016
Exclusion Certificates

(1) Pursuant to 2015 Oregon Laws chapter 834 [enrolled HB 3563],
an exclusion certificate is required for a surface mining operation that falls
under the thresholds for which an operating permit is required. A person
seeking an exclusion certificate must file an application as provided in sec-
tion (2) of this rule and the application must be accompanied by the fee
required under OAR 632-030-022. The application must be filed in accor-
dance with the schedule established in section (3) of this rule.

(a) When a mining operation that is subject to an exclusion certificate
loses its eligibility and is required to obtain an operating permit, all areas
and operations at the site are subject to the Act and the rules adopted there-
under. When multiple mining areas are located within one parcel or con-
tiguous parcels, the yards produced and disturbed acreage shall be calcu-
lated based on the total of all sites within the parcel or contiguous parcels.

(b) Excavation or other land disturbance operations reasonably nec-
essary for farming include only the term “farming” as used in ORS
517.750(15)(b)(B) and means “farm use” as defined in ORS 215.203 but
does not include other uses permitted in exclusive farm-use zones under
ORS 215213 or 215.283. Farm excavation or other land disturbance oper-
ations are reasonably necessary only if it substantially contributes to the
profitability of the farm use and other alternatives to accomplish the same
objective are significantly more expensive or otherwise impractical.
Farming does not include excavation for ponds intended for recreational or
aesthetics purposes or for fish or wildlife habitat.

(2) An application for an exclusion certificate must be made on the
form approved by the Department. The application must include the fol-
lowing information:

(a) The name of the operator;

(b) Location of the excavation;

(c) The ownership of the property; if the operator is not the landown-
er, the operator shall provide written proof of land owner’s permission to
mine the site on the landowner’s property.

(d) Size of the site;

(e) Date of commencement of the excavation;

(f) A detailed summary of the mining activities during the previous 60
months;

(g) An explanation of why the activity is exempt; and

(h) Any other information that the Department determines to be use-
ful to determine whether an operation is properly excluded from permitting
and reclamation requirements.

(3) Applications for exclusion certificates for existing aggregate min-
ing operations must be filed no later than March 31, 2016. Applications for
existing nonaggregate mineral mining operations (including metal mines)
must be filed no later than June 30, 2016. Mining operations that both pro-
duce aggregate and recover metals or other non-aggregate minerals are sub-
ject to the deadline for aggregate mines. Applications for new mines must
be filed within 90 days after excavation commences.
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(4) The Department will review an application upon receipt and noti-
fy the applicant whether the application is complete. If an application is
deemed incomplete it will be returned to the applicant with a description of
the missing information.

(5) The holder of an exclusion certificate must file an annual report on
the anniversary date of the issuance of the certificate. The annual report
must be accompanied by the annual fee establish 2015 Oregon Laws chap-
ter 834, Section 2 [enrolled HB 3563] and must include the following infor-
mation:

(a) Volume of minerals extracted during the previous year;

(b) Amount of additional lands affected by mining during the previ-
ous year; and

(c) Total number of acres affected by the operation.

Stat. Auth.: ORS 517; 2015 HB 3563, § 834

Stats. Implemented: ORS 517.750; 2015 HB 3563

Hist.: GMI 5, f. 12-20-73, ef. 1-11-74; GMI 7. f. 11-7-74, ef. 12-11-74; GMI 1-1980, f. 2-29-

80, ef. 3-1-80; GMI 2-1982, f. & ef. 8-13-82; GMI 2-1985, f. 11-19-85, ef. 11-20-85; GMI

2-1986, f. 9-19-86, ef. 9-22-86; GMI 1-1988, f. 3-30-88, cert. ef. 3-11-88; GMI 2-1997, f. &

cert. ef. 10-14-97; DGMI 1-1999, f. & cert. ef. 1-7-99; DGMI 1-2000, f. & cert. ef. 7-20-00;

DGMI 1-2009, f. & cert. ef. 5-15-09; DGMI 1-2016(Temp), f. & cert. ef. 1-14-16 thru
6-30-16

632-030-0022
Fees

(1) The fees applicable to this rule division are the maximum fees
allowed by ORS 517.800 and 2015 Oregon Laws chapter 834, Section 2
[enrolled HB 3563] except as provided below.

(2) Annual Fees are due on the anniversary date of the issuance of the
operating permit unless a different renewal date is established by the
Department. The Department will provide the permittee with 60 days
advance notice before establishing a new renewal date. The Department
will prorate annual fees at the permittee’s request if a new renewal date is
established.

(3) A permittee or holder of an exclusion certificate, or a limited
exemption certificate must renew the operating permit, exclusion certificate
or limited exemption certificate annually, on or before the last day of the
month shown on the permit or certificate as the renewal month. Operators
that hold both a limited exemption certificate and an operating permit on
the same property, or contiguous properties that are operated as a single
mining activity, shall pay a single annual renewal fee pursuant to ORS
517.800, based upon the total reported production from all sites within the
parcel or contiguous parcels. The annual fee must be paid and the annual
report form returned prior to renewal. A permittee or certificate holder must
pay all delinquent fees owed to this Department prior to renewal of the per-
mit or certificate;

(4) The Department will impose a late fee equal to five percent of the
amount of any annual fee that is more than 60 days past due.

(5) The fees established by this rule also apply to emergency permits
issued pursuant to ORS 517. 832 and temporary operating permits issued
under ORS 517.834.

(6) The Department may waive the fee for a minor amendment in
those situations where significant administrative resources are not needed

to process the amendment.
Stat. Auth.: ORS 517; 2015 HB 3563, § 834
Stats. Implemented: ORS 517.800; 2015 HB 3563
Hist.: GMI 2-1997, f. & cert. ef. 10-14-97; DGMI 1-1999, f. & cert. ef. 1-7-99; DGMI 1-
2000, f. & cert. ef. 7-20-00; DGMI 2-2003, f. & cert. ef. 8-22-03; DGMI 3-2003, f. 8-29-03,
cert. ef. 9-1-03; DGMI 1-2005(Temp), f. & cert. ef. 8-3-05 thru 1-30-06; DGMI 1-2006, f. &
cert. ef. 1-10-06; DGMI 1-2009, f. & cert. ef. 5-15-09; DGMI 1-2016(Temp), f. & cert. ef. 1-
14-16 thru 6-30-16

Department of Human Services,
Administrative Services Division and Director’s Office
Chapter 407

Rule Caption: Align DHS Provider Background Check Rules with
DAS Criminal Records Check Rules

Adm. Order No.: DHSD 1-2016(Temp)

Filed with Sec. of State: 1-14-2016

Certified to be Effective: 1-14-16 thru 7-11-16

Notice Publication Date:

Rules Amended: 407-007-0200,407-007-0210, 407-007-0220, 407-
007-0230, 407-007-0240, 407-007-0250, 407-007-0275, 407-007-
0277, 407-007-0290, 407-007-0300, 407-007-0315,407-007-0320,
407-007-0330, 407-007-0350, 407-007-0370

Rules Suspended: 407-007-0280, 407-007-0325

Subject: ORS 181A.215 (formerly ORS 181.547) shifts the crimi-
nal records check rules from Oregon state agencies to the Oregon
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Department of Administrative Services. The DAS rules (OAR 125-
007-0200 to 125-007-0330) became effective 1/4/2016. The Depart-
ment of Human Services is modifying its criminal records check
rules to align with the DAS rules.

In addition, the statutes governing the criminal records check
processes (ORS chapter 181) have been renumbered to ORS 181A.
References to these statutes have been corrected.

Temporary rules are available on the Department of Human Serv-
ices website: http://www.oregon.gov/DHS/POLICIES/Pages/ss-
admin-rules.aspx. For hardcopy requests, call: (503) 947-5250.
Rules Coordinator: Jennifer Bittel —(503) 947-5250

407-007-0200
Purpose and Scope

(1) The purpose of these rules, OAR 407-007-0200 to 407-007-0370,
is to supplement OAR 125-008-0200 to 125-007-0330 with guidelines and
requirements specific to background checks for Department of Human
Services (Department) and Oregon Health Authority (Authority) subject
individuals (SIs). These rules provide for the reasonable screening under
ORS 181A.195, 181A.200, and 409.027 of SIs to determine if they have a
history of criminal or abusive behavior such that they should not be allowed
to work, volunteer, be employed, reside, or otherwise perform in positions
covered by these rules.

(2) These rules apply to evaluating criminal records and potentially
disqualifying conditions of an SI when conducting fitness determinations
based upon such information. The fact that an SI is approved does not guar-
antee employment or placement. These rules do not apply to individuals
subject to OAR 407-007-0000 to 407-007-0100 or 407-007-0400 to 407-
007-0460.

(3) Providers for the Department and the Authority are subject to
criminal records and abuse checks. The Authority authorizes the
Department to act on its behalf in carrying out criminal and abuse checks
associated with programs or activities administered by the Authority.
References in these rules to the Department or Authority shall be construed

to be references to either or both agencies.
Stat. Auth.: ORS 181A.195, 181A.200, 183.459, 409.025, 409.027, 409.050, 410.020,
411.060,411.122,413.036,418.016, 418.640, 441.055, 443.730, 443.735 & 678.153
Stats. Implemented: ORS 181A.195, 181A.200, 183.459, 409.010, 409.025, 409.027,
411.060, 411.122 & 443.004
Hist.. OMAP 8-2004, f. 2-26-04, cert. ef. 3-1-04; Renumbered from 410-007-0200, DHSD
8-2007, f. 8-31-07, cert. ef. 9-1-07; DHSD 10-2008, f. 12-26-08, cert. ef. 1-1-09; DHSD 2-
2009, f. & cert. ef. 4-1-09; DHSD 7-2009, f. & cert. ef. 10-1-09; DHSD 10-2009, f. 12-31-
09, cert. ef. 1-1-10; DHSD 10-2010, f. 10-29-10, cert. ef. 10-31-10; DHSD 1-2011(Temp) f.
& cert. ef. 4-15-11 thru 10-11-11; DHSD 7-2011(Temp), f. & cert. ef. 10-12-11 thru 11-1-11;
DHSD 8-2011, f. 10-28-11, cert. ef. 11-1-11; DHSD 2-2012(Temp), f. & cert. ef. 2-27-12 thru
8-24-12; DHSD 4-2012, f. & cert. ef. 8-1-12; DHSD 3-2013, f. & cert. ef. 8-1-13; DHSD 1-
2016(Temp), f. & cert. ef. 1-14-16 thru 7-11-16

407-007-0210
Definitions

In addition to the definitions in 125-007-0210, the following defini-
tions apply, to OAR 407-007-0200 to 407-007-0370:

(1) “Abuse” has the meaning given in the administrative rules prom-
ulgated by the Department or Authority corresponding to the setting in
which the abuse was alleged or investigated.

(2) “Abuse check” means obtaining and reviewing abuse allegations,
abuse investigation reports, and associated exhibits and documents for the
purpose of determining whether an SI has a history as a perpetrator of
potentially disqualifying abuse (a potentially disqualifying condition) as
described in OAR 407-007-0290(11).

(3) “Abuse investigation report” means a written report completed
after an investigation into suspected abuse and retained by the Department
or the Authority pursuant to ORS 124.085,419B.030, or 430.757, or a sim-
ilar report filed in another state agency or by another state.

(4) “Appointing authority” means an individual designated by the
qualified entity (QE) who is responsible for appointing QE designees
(QEDs). Examples include but are not limited to human resources staff with
the authority to offer and terminate employment, a business owner, a mem-
ber of the board of directors, a director, or a program administrator.

(5) “Authority” means the Oregon Health Authority.

(6) “Background check” means a criminal records check and an abuse
check under these rules.

(7) “Background Check Unit (BCU)” means the Background Check
Unit conducting background checks for the Department and the Authority.

(8) “Care” means the provision of care, treatment, education, training,
instruction, supervision, placement services, recreation, or support to chil-
dren, the elderly, or individuals with disabilities (see ORS 181A.200).
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(9) “Client” means any individual who receives services, care, or
funding for care through the Department, Authority, or qualified entities.

(10) “Criminal Information Management System (CRIMS)” means
the electronic records system used to process and maintain background
check records under these rules. CRIMS may be accessed only through
computers and an online portal.

(11) “Department” means the Department of Human Services.

(12) “Fingerprint capture” means the taking of an SI's fingerprints for
a national criminal records check in a manner that meets current Oregon
statutes and OSP’s capacity for receiving fingerprints.

(13) “Founded or substantiated” has the meaning given in the
Department or Authority’s administrative rules corresponding to the setting
in which the abuse was alleged or investigated.

(14) “Good cause” means a valid and sufficient reason for not com-
plying with established time frames during the background check process
or contested case hearing process that includes but is not limited to an
explanation of circumstances beyond a SI’s reasonable control.

(15) “Hearing representative” means a Department employee repre-
senting the Department in a contested case hearing.

(16) “Ineligible due to ORS 443.004” means BCU has determined
that an SI, subject to ORS 443.004 and either OAR 407-007-0275 or 407-
007-0277, has one or more convictions that prohibits the SI from holding
the position listed in the background check request.

(17) “Oftfice of Adult Abuse Prevention and Investigations (OAAPI)”
means the Office of Adult Abuse Prevention and Investigations, formerly
the Office of Investigation and Training, a shared service of the Department
and Authority.

(18) “Other criminal records information” means information
obtained and used in the criminal records check process that is not criminal
offender information from OSP. Other criminal records information
includes but is not limited to police investigations and records, information
from local or regional criminal records information systems, justice
records, court records, information from the Oregon Judicial Information
Network, sexual offender registration records, warrants, Oregon
Department of Corrections records, Oregon Department of Transportation’s
Driver and Motor Vehicle Services Division information, information pro-
vided on the background check requests, disclosures by a SI, and any other
information from any jurisdiction obtained by or provided to the
Department for the purpose of conducting a fitness determination.

(19) “Position” means the position listed in the background check
request which determines whether the individual is a SI under these rules,
Department program rules, or Authority program rules.

(20) “Qualified entity (QE)” means a community mental health or
developmental disability program, local health department, or an individ-
ual, business, or organization, whether public, private, for-profit, nonprof-
it, or voluntary, that provides care, including a business or organization that
licenses, certifies, or registers others to provide care (see ORS 181A.200).

(21) “QE designee (QED)” means an individual appointed by the
QE’s appointing authority to handle background checks on behalf of the
QE.

(22) “QE Initiator (QEI)” means an approved SI who BCU has grant-
ed access to CRIMS for one QE for the purpose of entering background
check request data.

(23) “Subject individual (SI)” means an individual on whom BCU
conducts a criminal records check and an abuse check, and from whom
BCU may require fingerprints for the purpose of conducting a national
criminal records check.

(a) An SI includes any of the following:

(A) An individual who is licensed, certified, registered, or otherwise
regulated or authorized for payment by the Department or Authority and
who provides care.

(B) An employee, contractor, temporary worker, or volunteer who
provides care or has access to clients, client information, or client funds
within or on behalf of any entity or agency licensed, certified, registered, or
otherwise regulated by the Department or Authority.

(C) Any individual who is paid directly or indirectly with public funds
who has or will have contact with recipients of:

(i) Services within an adult foster home (defined in ORS 443.705); or

(ii) Services within a residential facility (defined in ORS 443.400).

(D) Any individual who works in a facility and provides care or has
access to clients, client information, or client funds secured by any resi-
dential care or assisted living facility through the services of a personnel
services or staffing agency.
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(E) Any individual who works in a facility and provides care, or has
access to clients, client information, or client funds secured by any nursing
facility through the services of a personnel services or staffing agency.

(F) Except as excluded in section (31)(b)(C) and (D) of this rule, an
individual who lives in a facility that is licensed, certified, registered, or
otherwise regulated by the Department to provide care. The position of this
SI includes but is not limited to resident manager, household member, or
boarder.

(G) An individual working or volunteering for a private licensed child
caring agency; an In-Home Safety and Reunification Services (ISRS) pro-
gram, a Strengthening, Preserving and Reunifying Families (SPRF)
provider, or system of care contractor providing child welfare services pur-
suant to ORS Chapter 418.

(H) A homecare worker as defined in ORS 410.600, a personal sup-
port worker as defined in ORS 410.600, a personal care services provider,
or an independent provider employed by a Department or Authority client
who provides care to the client if the Department or Authority helps pay for
the services.

(I) A child care provider and their employees reimbursed through the
Department’s child care program and other individuals in child care facili-
ties that are exempt from certification or registration by the Office of Child
Care of the Oregon Department of Education. This includes all individuals
listed in OAR 461-165-0180(4).

(J) An appointing authority, QED, or QEI associated with any entity
or agency licensed, certified, registered, otherwise regulated by the
Department, or subject to these rules.

(K) An individual providing on the job certified nursing assistant
classes to staff within a long term care facility.

(L) A student enrolled in a Board of Nursing approved nursing assis-
tant training program in which the instruction and training occurs solely in
a nursing facility.

(M) Except for those excluded under OAR 407-007-0210(31)(b)(B),
a student or intern who provides care or has access to clients, client infor-
mation, or client funds within or on behalf of a QE.

(N) Any individual serving as an owner, operator, or manager of a
room and board facility pursuant to OAR chapter 411, division 68.

(O) An employee providing care to clients of the Department’s Aging
and People with Disabilities (APD) programs who works for an in-home
care agency as defined by ORS 443.305 which has a contract with the
Department’s APD programs.

(P) Any individual who is required to complete a background check
pursuant to Department or Authority program rules or a contract with the
Department or Authority, if the requirement is within the Department or
Authority’s statutory authority. Specific statutory authority or reference to
these rules and the positions under the contract subject to a background
check must be specified in the contract. The exceptions in section (31)(b)
do not apply to these Ss.

(b) An SI does not include:

(A) Any individual under 16 years of age.

(B) A student or intern in a clinical placement at a clinical training set-
ting subject to administrative rules implemented under ORS 413.435.

(C) Department, Authority, or QE clients. The only circumstance in
which BCU shall allow a check to be performed on a client pursuant to this
paragraph is if the client falls within the definition of “subject individual”
as listed in sections (31)(a)(A)—(E) and (31)(a)(G)—(P) of this rule, or if the
facility is dually licensed for different populations of vulnerable individu-
als.

(D) Individuals working in child care facilities certified or registered
by OED.

(E) Individuals employed by a private business that provides services
to clients and the general public and is not regulated by the Department or
Authority.

(F) Individuals employed by a business that provides appliance or
structural repair for clients and the general public and who are temporarily
providing these services in a licensed or certified QE. The QE shall ensure
active supervision of these individuals while on QE property and the QE
may not allow unsupervised contact with QE clients or residents. This
exclusion does not apply to a business that receives funds from the
Department or Authority for care provided by an employee of the business.

(G) Individuals employed by a private business in which a client of
the Department or Authority is working as part of a Department- or
Authority-sponsored employment service program. This exclusion does not
apply to an employee of a business that receives funds from the Department
or Authority for care provided by the employee.
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(H) Employees, contractors, students, interns, and volunteers working
in hospitals, ambulatory surgical centers, outpatient renal dialysis facilities,
and freestanding birthing centers, as defined in ORS 442.015, and special
inpatient care facilities as defined by the Authority in administrative rule.

(I) Volunteers, who are not under the direction and control of a
licensed, certified, registered, or otherwise regulated QE.

(J) Individuals employed or volunteering in a Medicare-certified
health care business which is not subject to licensure or certification by the
State of Oregon.

(K) Individuals working in restaurants or at public swimming pools.

(L) Hemodialysis technicians.

(M) Employees, contractors, temporary workers, or volunteers who
provide care, or have access to clients, client information, or client funds of
an alcohol and drug program that is certified, licensed, or approved by the
Authority’s Addictions and Mental Health Division to provide prevention,
evaluation, or treatment services. This exclusion does not apply to pro-
grams specifically required by other Authority program rules to conduct
criminal records checks in accordance with these rules.

(N) Individuals working for a transit service provider which conducts
background checks pursuant to ORS 267.237.

(O) Individuals being certified by the Department as interpreters pur-
suant to ORS 409.623. This exclusion does not apply to Department-certi-
fied interpreters when being considered for a specific position.

(P) Emergency medical technicians and first responders certified by
the Authority’s Emergency Medical Services and Trauma Systems pro-
gram.

(Q) Employees, contractors, temporary workers, or volunteers of con-
tinuing care retirement communities registered under OAR chapter 411,
division 67.

(R) Individuals hired by or on behalf of a resident in a QE to provide
care privately to the resident.

(S) An employee, contractor, temporary worker, or volunteer who
provides care or has access to clients, client information, or client funds
within or on behalf of any entity or agency licensed, certified, registered, or
otherwise regulated by the Department or Authority, where the clients
served permanently reside in another state.

(24) “Weighing test” means a process in which BCU considers avail-
able information to make a fitness determination when an SI has potential-

ly disqualifying convictions or conditions.
Stat. Auth.: ORS 181A.200, 409.027 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200, 409.010, 409.027 & 443.004
Hist.: OMAP 8-2004, f. 2-26-04, cert. ef. 3-1-04; OMAP 77-2004(Temp), f. & cert. ef. 10-1-
04 thru 3-29-05; OMAP 22-2005, f. & cert. ef. 3-29-05; Renumbered from 410-007-0210,
DHSD 8-2007, f. 8-31-07, cert. ef. 9-1-07; Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-
08 thru 9-26-08; DHSD 7-2008, f. 8-29-08, cert. ef. 9-1-08; DHSD 10-2008, f. 12-26-08,
cert. ef. 1-1-09; DHSD 2-2009, f. & cert. ef. 4-1-09; DHSD 7-2009, f. & cert. ef. 10-1-09;
DHSD 10-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 8-2010(Temp), f. & cert. ef. 8-12-10
thru 2-7-11; DHSD 10-2010, f. 10-29-10, cert. ef. 10-31-10; DHSD 1-2011(Temp) f. & cert.
ef. 4-15-11 thru 10-11-11; DHSD 7-2011(Temp), f. & cert. ef. 10-12-11 thru 11-1-11; DHSD
8-2011, f. 10-28-11, cert. ef. 11-1-11; DHSD 2-2012(Temp), f. & cert. ef. 2-27-12 thru 8-24-
12; DHSD 4-2012, f. & cert. ef. 8-1-12; DHSD 1-2013(Temp), f. & cert. ef. 2-5-13 thru 8-2-
13; DHSD 3-2013, f. & cert. ef. 8-1-13; DHSD 2-2014, f. & cert. ef. 12-1-14; DHSD 1-
2016(Temp), f. & cert. ef. 1-14-16 thru 7-11-16

407-007-0220
Background Check Required

(1) BCU shall conduct criminal records checks on all SIs through
LEDS maintained by OSP in accordance with ORS Chapter 181 and the
rules adopted thereto (see OAR chapter 125, division 007; and chapter 257,
division 15).

(2) If a national criminal records check is necessary, OSP shall pro-
vide BCU results of national criminal records checks conducted pursuant to
ORS 181A.195, including fingerprint identification, through the FBI.

(3) BCU shall conduct abuse checks using available abuse investiga-
tion reports and associated documents.

(4) Unless an SI meets a criterion under section (7) of this rule, an SI
must have a background check in the following circumstances:

(a) An individual who becomes an SI on or after the effective date of
these rules.

(b) The SI changes employers to a different QE.

(c) The individual, whether previously considered an SI or not,
changes positions under the same QE, and the new position requires a back-
ground check.

(d) The individual, whether previously considered an SI or not,
changes Department or Authority-issued licenses, certifications, or regis-
trations, and the license, certification, or registration requires a background
check under these rules.

(e) For a student enrolled in a long term care facility nursing assistant
training program for employment at the facility, a new background check is
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required when the student becomes an employee at the facility. A new back-
ground check is not required by the Department or the Authority at gradu-
ation from the training program or at the granting of certification by the
Board of Nursing unless the Department, the Authority, or the QE have rea-
son to believe that a background check is justified.

(f) A background check is required by federal or state laws or regula-
tions, other Department or Authority administrative rules, or by contract
with the Department or Authority.

(g) When BCU or the QE has reason to believe that a background
check is justified. Examples include but are not limited to:

(A) Any indication of possible criminal or abusive behavior by an SI.

(B) A lapse in working or volunteering in a position under the direc-
tion and control of the QE but the SI is still considered in the position. For
example, an extended period of leave by an SI. The QE determines the need
for a background check.

(C) Quality assurance monitoring by the Department or Authority of
a previously conducted criminal records check or abuse check.

(5) If the SI is subject to a background check due to involvement with
the foster or adoptive placement of a child and:

(a) Is subject to the Interstate Compact on Placement of Children
(ORS 417.200 and OAR 413-040-0200 to 413-040-0330), the background
check must comply with Interstate Compact requirements.

(b) Is subject to the Inter-County Adoption Act of 2000 (42 USC
14901 et seq.), the background check must comply with federal require-
ments and ORS 417.262.

(6) If QEs, Department program rules, or Authority program rules
require an SI to report any new arrests, charges, or convictions, the QE may
determine if personnel action is required if the SI does not report. Personnel
action may include a new background check.

(7) A background check is not required under the following circum-
stances:

(a) A homecare worker or personal support worker, as defined in ORS
410.600, has a Department background check notice of final fitness deter-
mination dated within the recheck period according to Department program
rules showing that the homecare worker or personal support worker has
been approved or approved with restrictions, and listing a worksite of “var-
ious,” “various clients,” “statewide,” or similar wording.

(b) A personal care services provider, Lifespan Respite or other
respite care provider, or an independent provider paid with Department or
Authority funds who changes or adds clients within the same QE,
Department, or Authority district, and the prior, documented criminal
records check or abuse check conducted within the previous 24 months
through the Department or Authority has been approved without restric-
tions.

(c) The ST is a child care provider as described in OAR 461-165-0180
who changes or adds clients and who has been approved without restric-
tions within the required recheck period according to Department program
rules.

(d) The SI remains with a QE in the same position listed on the back-
ground check request while the QE merges with another QE, is sold to
another QE, or changes names. The changes may be noted in documenta-
tion attached to the notice of fitness determination but do not warrant a
background check.

(e) The ST is on the background check registry maintained under OAR
407-007-0600 to 407-007-0640.

(8) Background checks are completed on SIs who otherwise meet the
qualifications of the position listed on the background check request. A

background check may not be used to screen applicants for a position.

Stat. Auth.: ORS 181A.200, 409.027 & 409.050

Stats. Implemented: ORS 181A.195, 181A.200, 409.010, 409.027 & 443.004

Hist.: OMAP 8-2004, f. 2-26-04, cert. ef. 3-1-04; OMAP 77-2004(Temp), f. & cert. ef. 10-1-
04 thru 3-29-05; OMAP 22-2005, f. & cert. ef. 3-29-05; Renumbered from 410-007-0220,
DHSD 8-2007, f. 8-31-07, cert. ef. 9-1-07; DHSD 10-2008, f. 12-26-08, cert. ef. 1-1-09;
DHSD 2-2009, f. & cert. ef. 4-1-09; DHSD 7-2009, f. & cert. ef. 10-1-09; DHSD 10-2009,
f. 12-31-09, cert. ef. 1-1-10; DHSD 10-2010, f. 10-29-10, cert. ef. 10-31-10; DHSD 1-
2011(Temp) f. & cert. ef. 4-15-11 thru 10-11-11; DHSD 7-2011(Temp), f. & cert. ef. 10-12-
11 thru 11-1-11; DHSD 8-2011, f. 10-28-11, cert. ef. 11-1-11; DHSD 2-2012(Temp), f. &
cert. ef. 2-27-12 thru 8-24-12; DHSD 3-2012(Temp), f. & cert. ef. 4-13-12 thru 8-24-12;
DHSD 4-2012, f. & cert. ef. 8-1-12; DHSD 3-2013, f. & cert. ef. 8-1-13; DHSD 2-2014, f.
& cert. ef. 12-1-14; DHSD 1-2016(Temp), f. & cert. ef. 1-14-16 thru 7-11-16

2 <

407-007-0230
Qualified Entity

(1) A QE and its appointing authority must be approved in writing by
the Department or Authority pursuant to these rules in order to appoint a
QED. Documentation of a current and valid license, certification, contract,
or letter of approval from the Department or Authority are considered proof
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of approval. Unless specifically indicated otherwise in these rules, all QEs
and appointing authorities discussed in these rules are considered approved.

(2) A QE shall ensure the completion of background checks for all SIs
who are the QE’s employees, volunteers, or other SIs under the direction or
control of the QE.

(3) BCU may allow a QE’s appointing authority or QED to appoint
one or more QEIs based on the needs of the QE and the volume of SIs under
the QE.

(4) A QE’s appointing authority shall appoint QEDs as needed to
remain in compliance with these rules and shall communicate any changes
regarding QEDs or QEIs to BCU. BCU strongly recommends that the QE
have at least one QED at any facility where clients are receiving care in
order to handle any immediate responsibilities of a QED, such as removing
an SI from work or placement when required.

(5) If for any reason a QE no longer has any QEDs, the QE or appoint-
ing authority shall ensure that the confidentiality and security of back-
ground check records by immediately providing all background check
related documents to BCU or to another QE as determined by BCU.

(6) BCU shall provide QEs with periodic training and on-going tech-
nical assistance.

(7) Any decisions made by BCU in regard to these rules are final and

may not be overturned by any QE.
Stat. Auth.: ORS 181A.200, 409.027 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200, 409.010, 409.027 & 443.004
Hist.: OMAP 8-2004, . 2-26-04, cert. ef. 3-1-04; OMAP 77-2004(Temp), f. & cert. ef. 10-1-
04 thru 3-29-05; OMAP 85-2004(Temp), f. & cert. ef. 11-4-04 thru 3-29-05; OMAP 22-2005,
f. & cert. ef. 3-29-05; Renumbered from 410-007-0230, DHSD 8-2007, f. 8-31-07, cert. ef.
9-1-07; DHSD 10-2008, f. 12-26-08, cert. ef. 1-1-09; DHSD 2-2009, f. & cert. ef. 4-1-09;
DHSD 7-2009, f. & cert. ef. 10-1-09; DHSD 10-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD
10-2010, f. 10-29-10, cert. ef. 10-31-10; DHSD 1-2011(Temp) f. & cert. ef. 4-15-11 thru 10-
11-11; DHSD 7-2011(Temp), f. & cert. ef. 10-12-11 thru 11-1-11; DHSD 8-2011, f. 10-28-
11, cert. ef. 11-1-11; DHSD 2-2012(Temp), f. & cert. ef. 2-27-12 thru 8-24-12; DHSD 4-
2012, f. & cert. ef. 8-1-12; DHSD 3-2013, f. & cert. ef. 8-1-13; DHSD 2-2014, f. & cert. ef.
12-1-14; DHSD 1-2016(Temp), f. & cert. ef. 1-14-16 thru 7-11-16

407-007-0240
QE Designees and QE Initiators

(1) All requirements in this section must be completed within 90 cal-
endar days. To receive BCU approval, a QED must meet the following
requirements:

(a) A QED must be one of the following:

(A) Employed by the agency for which the QED will handle criminal
records check information.

(B) Contracted with the QE to perform as a QED.

(C) Employed by another similar QE or a parent QE. For example, an
assisted living facility QED may act as QED for another assisted living
facility.

(D)The licensee of the QE.

(b) A QED must be an approved SI with a record in CRIMS within
the past three years for at least one of the QEs for which the QED will man-
age background checks.

(c) A QED must have:

(A) Competency in computer skills for accessing CRIMS online,
entering data, corresponding via e-mail, and managing background check
records in CRIMS;

(B) Work-related access to a desktop or laptop computer and the inter-
net; and

(C) A work-related e-mail account.

(d) A QED must complete a certification program and successfully
pass any BCU required testing.

(e) An appointing authority must appoint a QED. The applicant QED
must complete and submit required documents and information to BCU for
processing and registration.

(2) BCU shall deny the individual’s status as a QED if the individual
does not meet QED requirements. Once denied, the individual may no
longer perform the duties of a QED. There are no exceptions for individu-
als who fail to meet QED requirements.

(3) An approved QED shall have the following responsibilities:

(a) Demonstrate understanding of and adherence to these rules in all
actions pertaining to the background check process.

(b) Act as the Department’s designee in any action pursuant to these
rules and the background check process. A QED may not advocate for an
SI during any part of the background check process, including contesting a
fitness determination.

(c) Ensure that adequate measures are taken to protect the confiden-
tiality of the records and documents required by these rules. A QED may
not view criminal offender information. A QED may not view abuse inves-
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tigation reports and associated abuse investigation exhibits or documents as
part of the background check process.

(d) A QED shall verify the SI's identity or ensure that the same veri-
fication requirements are understood by each individual responsible for
verifying identity. The QE may verify identity at any time during the hiring
or placement process up to the submission of the background check request.

(A) If conducting a background check on the SI for the first time or at
rehire of the SI, a QED shall verify identity or ensure identity is verified by
using methods which include but are not limited to reviewing the SI's cur-
rent and valid government-issued photo identification and confirming the
information on the photo identification with the SI, the information includ-
ed in the background check request, and the information written on the fin-
gerprint card if a national criminal records check is conducted.

(B) If an SI is being rechecked for the same QE without any break in
placement, service, or employment, review of government-issued photo
identification may not be necessary. The QED shall verify the SI’s name,
current address, and any aliases or previous names, or ensure this informa-
tion is verified.

(e) Ensure that an SI is not permitted to work, volunteer, reside, or
otherwise hold any position covered by these rules before the submission
of the background check request to BCU.

(f) Review the SI’s background check request to ensure completeness
of the information, verify identity, and to determine if the SI has any dis-
closed criminal history. If the SI has adverse criminal history within the five
year period from the date the SI manually or electronically signed the back-
ground check request, the QED may request in writing that BCU make a
preliminary fitness determination requiring a weighing test.

(g) Ensure that the result of the preliminary fitness determination
granting the QE to hire the SI on a preliminary basis, or prohibiting the QE
from hiring the SI on a preliminary basis, is followed.

(h) Ensure that when an SI is hired on a preliminary basis, the need
for active supervision is understood by each individual responsible for pro-
viding active supervision.

(i) Ensure that if an SI is removed from working on a preliminary
basis, the SI is immediately removed from the position and remains
removed until BCU reinstates hired on a preliminary basis or the comple-
tion of a final fitness determination allowing the SI to resume the position.

(j) Ensure that the SI has directions to complete a fingerprint capture
and monitor the SI’s process in getting the fingerprints taken.

(k) Notity BCU of any changes regarding an SI who still has a back-
ground check in process, including but not limited to address or employ-
ment status changes.

(L) Monitor the status of background check applications and investi-
gate any delays in processing.

(m) Ensure that documentation required by these rules is processed
and maintained in accordance with these rules.

(n) Notity BCU immediately if arrested, charged, or convicted of any
crime, or if found responsible for abuse by the Department or Authority.

(4) BCU may change QED status in the following circumstances
which include but are not limited to:

(a) When the position with the QE ends or when the QE terminates
the appointment. The QE shall notify BCU immediately upon the end of the
position or termination of the appointment and BCU shall inactivate QED
status.

(b) If a QED fails to comply with responsibilities or fails to continue
to meet the requirements for QED status, as applicable. After suspending or
revoking the appointment, the QE must immediately notify the BCU in
writing. If BCU takes the action to suspend or revoke the appointment, it
must immediately notify the QE in writing.

(c) If a QED fails to recertify, BCU shall revoke QED status.

(5) Any changes to QED status are not subject to appeal rights unless
the denial or termination results in immediate loss of employment or posi-
tion. A QED losing employment or position has the same hearing rights as
other SIs under these rules.

(6) If a QED leaves employment or position with the QE for any rea-
son, BCU shall inactivate QED status. If the individual finds employment
with another QE, BCU shall determine the requirement for reactivation of
QED status.

(7) BCU shall review and recertify appointments of QEDs, up to and
including a new application, background check, and additional training
under the following circumstances:

(a) Every three years; or

(b) At any time BCU has reason to believe the individual no longer
meets QED requirements including but not limited to indication of criminal
or abusive behavior or noncompliance with these rules.
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(8) With BCU approval, QEs may appoint QEIs to enter background
check request into CRIMS. QEIs must:

(a) Be currently approved SIs for the QE;

(b) Possess competency in computer skills for accessing CRIMS
online and entering background check records into CRIMS;

(c) Maintain internet access and working email accounts to access
CRIMS; and

(d) Meet other criteria as determined by BCU and the QE.

Stat. Auth.: ORS 181A.200, 409.027 & 409.050

Stats. Implemented: ORS 181A.195, 181A.200, 409.010, 409.027 & 443.004

Hist.: OMAP 8-2004, f. 2-26-04, cert. ef. 3-1-04; OMAP 22-2005, f. & cert. ef. 3-29-05;
Renumbered from 410-007-0240, DHSD 8-2007, f. 8-31-07, cert. ef. 9-1-07; DHSD 10-
2008, f. 12-26-08, cert. ef. 1-1-09; DHSD 2-2009, f. & cert. ef. 4-1-09; DHSD 7-2009, f. &
cert. ef. 10-1-09; DHSD 10-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 10-2010, f. 10-29-10,
cert. ef. 10-31-10; DHSD 1-2011(Temp) f. & cert. ef. 4-15-11 thru 10-11-11; DHSD 7-
2011(Temp), f. & cert. ef. 10-12-11 thru 11-1-11; DHSD 8-2011, f. 10-28-11, cert. ef. 11-1-
11; DHSD 2-2012(Temp), f. & cert. ef. 2-27-12 thru 8-24-12; DHSD 4-2012, f. & cert. ef. 8-
1-12; DHSD 3-2013, f. & cert. ef. 8-1-13; DHSD 2-2014, f. & cert. ef. 12-1-14; DHSD 1-
2016(Temp), f. & cert. ef. 1-14-16 thru 7-11-16

407-007-0250
Background Check Process

(1) A QE and SI shall use CRIMS to request a background check. In
addition to information required in OAR 125-007-0220 the background
check request shall include the following information regarding an SI:

(a) Worksite location or locations where the SI will be working;

(b) Disclosure of all criminal history;

(A) The SI must disclose all arrests, charges, and convictions regard-
less of outcome or when the arrests, charges, or convictions occurred.
Disclosure includes any juvenile record.

(B) The disclosed crimes and the dates must reasonably match the
SI’s criminal offender information and other criminal records information,
as determined by BCU.

(c) Disclosure of other information to be considered in the event of a
weighing test.

(2) The background check request shall include the following notices
to the SI:

(a) A notice regarding disclosure of Social Security number indicating
that:

(A) The SI's disclosure is voluntary; and

(B) The Department requests the Social Security number solely for
the purpose of positively identifying the SI during the criminal records
check process.

(b) A notice that the SI may be subject to fingerprinting as part of a
criminal records check.

(c) A notice that BCU shall conduct an abuse check on the SI. Unless
required by program rule, an SI is not required to disclose any history of
potentially disqualifying abuse, but may provide BCU with mitigating or
other information.

(3) Using identifying information submitted in a background check
request, BCU shall conduct an abuse check to determine if the subject indi-
vidual has potentially disqualifying abuse.

(4) BCU shall conduct an Oregon criminal records check. Using
information submitted on the background check request, BCU may obtain
criminal offender information from LEDS and may request other criminal
records information as needed.

(5) BCU shall handle criminal offender information in accordance
with applicable OSP requirements in ORS chapter 181 and the rules adopt-
ed pursuant thereto (see OAR chapter 125, division 007 and chapter 257,
division 15).

(6) BCU may conduct a fingerprint-based national criminal records
check.

(a) A fingerprint-based national criminal records check may be com-
pleted under any of the following circumstances:

(A) The ST has been outside Oregon:

(i) For 60 or more consecutive days during the previous 18 months
and the SI is a child care provider or other individual included in OAR 461-
165-0180(4).

(ii) For 60 or more consecutive days during the previous five years for
all other SIs.

(B) The LEDS check, SI disclosures, or any other criminal records
information obtained by BCU indicate there may be criminal records out-
side of Oregon.

(C) The SI has an out-of-state driver license or out-of-state identifica-
tion card.

(D) BCU or the QE has reason to question the identity of the SI or the
information on the criminal record found in LEDS.
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(E) A fingerprint-based criminal records check is required by federal
or state laws or regulations, other Department or Authority rules, or by con-
tract with the Department or Authority.

(F) The SI is an employee of an agency the Centers of Medicare and
Medicate Services has designated high risk pursuant to 42 CFR 424.518.

(G) Any SI applying to be or renewing the position with regard to
child adoption or children in foster care licensed by the Department or pri-
vate licensed child caring agencies. Renewing Sls do not need a fingerprint-
based criminal records check if BCU has a record of a previous fingerprint-
based criminal records checks that is within BCU’s retention schedule.
Applicable SI positions include:

(i) A relative caregiver, foster parent, or adoptive parent in Oregon;

(i1) An adult household member in an adoptive or child foster home
18 years of age and over;

(iii) A household member in an adoptive or child foster home under
18 years of age if there is reason to believe that the household member may
pose a risk to children placed in the home; or

(iv) A respite care provider in an adoptive or child foster home.

(H) BCU has reason to believe that fingerprints are needed to make a
final fitness determination.

(b) BCU shall request a fingerprint capture for an SI under the age of
18 in accordance with OAR 125-007-0220(3).

(c) The SI shall complete and submit a fingerprint capture when
requested by BCU within the time frame indicated in a written notice. BCU
shall send the request to the QE and the QED shall notify the SI.

(A) BCU shall give the SI notice regarding the Social Security num-
ber as set forth in section (2)(a) of this rule.

(B) BCU may require new fingerprint capture and its submission if
previous fingerprint captures results in a rejection by OSP or the FBI.

(7) BCU may also conduct a state-specific criminal records check
instead of or in addition to a national criminal records check. Reasons for a
state-specific criminal records check include but are not limited to:

(a) When BCU has reason to believe that out-of-state criminal records
may exist and a national criminal records check cannot be accomplished.

(b) When BCU has been unable to complete a national criminal
records check due to illegible fingerprints.

(c) When the national criminal records check results show incomplete
information about charges or criminal records without final disposition.

(d) When there is indication of residency or criminal records in a state
that does not submit all criminal records to the FBI.

(e) When, based on available information, BCU has reason to believe
that a state-specific criminal records check is necessary.

(8) In order to complete a background check and fitness determina-
tion, BCU may require additional information from the SI including but not
limited to additional criminal, judicial, other background information, or
proof of identity.

(9) BCU may conduct a background check in situations of imminent
danger.

(a) If the Department or Authority determines there is indication of
criminal or abusive behavior that could more likely than not pose an imme-
diate risk to vulnerable individuals, BCU shall conduct a new criminal
records check on an SI without the completion of a new background check
request.

(b) If BCU determines that a fitness determination based on the new
background check would be adverse to the SI, BCU shall provide the SI, if
available, the opportunity to disclose criminal records, potentially disqual-
ifying conditions, and other information as indicated in OAR 407-007-0300
before completion of the fitness determination.

(10) All criminal records checks conducted under this rule shall be

documented.

Stat. Auth.: ORS 181A.200, 409.027 & 409.050

Stats. Implemented: ORS 181A.195, 181A.200, 409.010

Hist.: OMAP 8-2004, f. 2-26-04, cert. ef. 3-1-04; OMAP 22-2005, f. & cert. ef. 3-29-05;
Renumbered from 410-007-0250, DHSD 8-2007, f. 8-31-07, cert. ef. 9-1-07; DHSD 10-
2008, f. 12-26-08, cert. ef. 1-1-09; DHSD 2-2009, f. & cert. ef. 4-1-09; DHSD 7-2009, f. &
cert. ef. 10-1-09; DHSD 10-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 10-2010, f. 10-29-10,
cert. ef. 10-31-10; DHSD 1-2011(Temp) f. & cert. ef. 4-15-11 thru 10-11-11; DHSD 7-
2011(Temp), f. & cert. ef. 10-12-11 thru 11-1-11; DHSD 8-2011, f. 10-28-11, cert. ef. 11-1-
11; DHSD 2-2012(Temp), f. & cert. ef. 2-27-12 thru 8-24-12; DHSD 4-2012, f. & cert. ef. 8-
1-12; DHSD 3-2013, f. & cert. ef. 8-1-13; DHSD 2-2014, f. & cert. ef. 12-1-14; DHSD 1-
2016(Temp), f. & cert. ef. 1-14-16 thru 7-11-16

407-007-0275
Convictions Under ORS 443.004 Resulting in Ineligibility for Aging
and People with Disabilities Program and Developmental Disabilities
Program SIs

(1) Section (2) of this rule applies to an SI who:
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(a) Works with clients of the Department’s Office of Developmental
Disabilities (DD) program.

(b) Works with clients of the Department’s Aging & People with
Disabilities programs and who is:

(A) An individual who is paid directly or indirectly with public funds
who has or will have contact with recipients of services within:

(i) An adult foster home (defined in ORS 443.705); or

(ii) A residential facility (defined in ORS 443.400).

(B) Any direct care staff secured by any residential care or assisted
living facility through the services of a personnel services or staffing
agency and the direct care staff works in the facility.

(C) A homecare worker as defined in ORS 410.600, a personal sup-
port worker as defined in ORS 410.600, a personal care services provider,
or an independent provider employed by a Department client who provides
care to the client if the Department helps pay for the services.

(D) An employee providing care to Department APD program clients
who works for an in-home care agency as defined by ORS 443.305 which
has a contract with the Department APD programs.

(E) An individual in a position specified as being subject in relevant
Oregon statutes or Oregon Administrative Rules.

(2) If BCU determines that an individual subject to this rule has a con-
viction listed in ORS 443.004, BCU shall make the determination of “inel-
igible due to ORS 443.004.” Under OAR 125-007-0260(2)(d), this deter-
mination is considered an incomplete fitness determination. A fitness deter-
mination with a weighing test is not required regardless of any other poten-
tially disqualifying convictions and conditions the SI has. BCU shall pro-
vide notice of ineligibility due to ORS 443.004 to the individual.

(3) An individual subject to this rule who is an employee and hired
prior to July 28,2009 is exempt from section (2) of this rule provided that
the employee remains in the same position working for the same employer
after July 28, 2009. This exemption is not applicable to licensees.

(4) If an individual subject to this rule is grandfathered or not found
ineligible due to ORS 443.004, the individual is subject to a fitness deter-
mination under OAR 125-007-0260 and 407-007-0320.

(5) A determination of “ineligible due to ORS 443.004” is not subject
to appeal rights under OAR 125-007-0300, 407-007-0330, 407-007-0335,

943-007-0335, or 943-007-0501.
Stat. Auth.: ORS 181A.195 & 409.050
Stats. Implemented: ORS 181A.195 & 443.004
Hist.: DHSD 3-2010(Temp), f. & cert. ef. 5-5-10 thru 10-31-10; DHSD 10-2010, f. 10-29-
10, cert. ef. 10-31-10; DHSD 2-2012(Temp), f. & cert. ef. 2-27-12 thru 8-24-12; DHSD 3-
2012(Temp), f. & cert. ef. 4-13-12 thru 8-24-12; DHSD 4-2012, f. & cert. ef. 8-1-12; DHSD
3-2013, f. & cert. ef. 8-1-13; DHSD 2-2014, f. & cert. ef. 12-1-14; DHSD 1-2016(Temp), f.
& cert. ef. 1-14-16 thru 7-11-16

407-007-0277
Convictions Under ORS 443.004 Resulting in Ineligibility for Mental
Health or Alcohol and Drug Program SIs

(1) This rule applies to subject individuals who are mental health or
substance abuse treatment providers defined under ORS 443.004(8).

(2) If BCU determines that an individual is subject to this rule and has
a conviction listed in ORS 443.004(5), BCU shall make the determination
of “ineligible due to ORS 443.004.” Under OAR 125-007-0260(2)(d), this
determination is considered an incomplete fitness determination. A fitness
determination with a weighing test is not required regardless of any other
potentially disqualifying convictions and conditions the SI has. BCU shall
provide notice of ineligibility due to ORS 443.004 to the individual.

(3) If an individual subject to this rule is not found ineligible due to
ORS 443.004, the individual is subject to a fitness determination under
OAR 125-007-0260 and 407-007-0320.

(4) A determination of “ineligible due to ORS 443.004” is not subject
to appeal rights under OAR 125-007-0300, 943-007-0335 or 943-007-

0501.
Stat. Auth.: ORS 181A.195 & 409.050
Stats. Implemented: ORS 181A.195 & 443.004
Hist.: DHSD 3-2012(Temp), f. & cert. ef. 4-13-12 thru 8-24-12; DHSD 4-2012, f. & cert. ef.
8-1-12; DHSD 3-2013, f. & cert. ef. 8-1-13; DHSD 2-2014, f. & cert. ef. 12-1-14; DHSD 1-
2016(Temp), f. & cert. ef. 1-14-16 thru 7-11-16

407-007-0280
Potentially Disqualifying Convictions

A conviction of any of the following crimes is potentially disqualify-
ing. Offenses or convictions that are classified as less than a misdemeanor,
such as violations or infractions, are not potentially disqualifying (see ORS
161.505 to 161.565).

(1) The crimes listed in this section are permanent review crimes
which require that a fitness determination with a weighing test be complet-
ed regardless of date of conviction.
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(a) ORS 162.155, Escape 1II.

(b) ORS 162.165, Escape I.

(c) ORS 162.285, Tampering with a witness.

(d) ORS 162.325, Hindering prosecution.

(e) ORS 163.005, Criminal homicide.

(f) ORS 163.095, Aggravated murder.

(g) ORS 163.115, Murder.

(h) ORS 163.118, Manslaughter I.

(i) ORS 163.125, Manslaughter II.

(j) ORS 163.145, Criminally negligent homicide.

(k) ORS 163.149, Aggravated vehicular homicide.

(I) ORS 163.160, Assault I'V.

(m) ORS 163.165, Assault III.

(n) ORS 163.175, Assault II.

(o) ORS 163.185, Assault I.

(p) ORS 163.187, Strangulation.

(q) ORS 163.190, Menacing.

(r) ORS 163.200, Criminal mistreatment II.

(s) ORS 163.205, Criminal mistreatment I.

(t) ORS 163.207, Female genital mutilation.

(u) ORS 163.208, Assault of public safety officer.

(v) ORS 163.213, Unlawful use of an electrical stun gun, tear gas, or
mace I.

(w) ORS 163.225, Kidnapping II.

(x) ORS 163.235, Kidnapping I.

(y) ORS 163.245, Custodial interference II.

(z) ORS 163.257, Custodial interference I.

(aa) ORS 163.263, Subjecting another person to involuntary servitude
in the second degree.

(bb) ORS 163.264, Subjecting another person to involuntary servi-
tude in the first degree.

(cc) ORS 163.266, Trafficking in persons.

(dd) ORS 163.275, Coercion.

(ee) ORS 163.355, Rape III.

(ff) ORS 163.365, Rape 1I.

(gg) ORS 163.375, Rape 1.

(hh) ORS 163.385, Sodomy III.

(ii) ORS 163.395, Sodomy II.

(3j) ORS 163.405, Sodomy I.

(kk) ORS 163.408, Unlawful sexual penetration II.

(11) ORS 163.411, Unlawful sexual penetration I.

(mm) ORS 163.415, Sexual abuse III.

(nn) ORS 163.425, Sexual abuse II.

(00) ORS 163.427, Sexual abuse I.

(pp) ORS 163.432, Online sexual corruption of a child in the second
degree.

(qq) ORS 163.433, Online sexual corruption of a child in the first
degree.

(rr) ORS 163.435, Contributing to the sexual delinquency of a minor.

(ss) ORS 163.445, Sexual misconduct.

(tt) ORS 163.452, Custodial sexual misconduct I.

(uu) ORS 163.454, Custodial sexual misconduct II.

(vv) ORS 163.465, Public indecency.

(ww) ORS 163.467, Private indecency.

(xx) ORS 163.476, Unlawfully being in a location where children
regularly congregate.

(yy) ORS163.479, Unlawtul contact with a child.

(zz) ORS 163.515, Bigamy.

(aaa) ORS 163.525, Incest.

(bbb) ORS 163.535, Abandonment of a child.

(ccc) ORS 163.537, Buying or selling a person under 18 years of age.

(ddd) ORS 163.545, Child neglect II.

(eee) ORS 163.547, Child neglect I.

(fff) ORS 163.555, Criminal nonsupport.

(ggg) ORS 163.575, Endangering the welfare of a minor.

(hhh) ORS 163.670, Using child in display of sexually explicit con-
duct.

(iii) ORS 163.680, Paying for viewing a child’s sexually explicit con-
duct.

(jjj) ORS 163.684, Encouraging child sexual abuse I.

(kkk) ORS 163.686, Encouraging child sexual abuse II.

(111) ORS 163.687, Encouraging child sexual abuse III.

(mmm) ORS 163.688, Possession of materials depicting sexually
explicit conduct of a child I.
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(nnn) ORS 163.689, Possession of materials depicting sexually
explicit conduct of a child II.

(000) ORS 163.693, Failure to report child pornography.

(ppp) ORS 163.700, Invasion of personal privacy.

(qqq) ORS 163.732, Stalking.

(rrr) ORS 163.750, Violating court’s stalking protective order.

(sss) ORS 164.055, Theft I.

(ttt) ORS 164.057, Aggravated theft 1.

(uuu) ORS 164.075, Theft by extortion.

(vvv) ORS 164.085, Theft by deception.

(www) ORS 164.098, Organized retail theft.

(xxx) ORS 164.125, Theft of services.

(yyy) ORS 164.135, Unauthorized use of a vehicle.

(zzz) ORS 164.170, Laundering a monetary instrument.

(aaaa) ORS 164.215, Burglary II.

(bbbb) ORS 164.225, Burglary 1.

(ccec) ORS 164315, Arson 1II.

(dddd) ORS 164.325, Arson 1.

(eeee) ORS 164.365, Criminal mischief I.

(ffff) ORS 164.377, Computer crime.

(gggg) ORS 164.395, Robbery III.

(hhhh) ORS 164.405, Robbery II.

(iiii) ORS 164.415, Robbery I.

(jjij) ORS 165.013, Forgery 1.

(kkkk) ORS 165.022, Criminal possession of a forged instrument I.

(1111) ORS 165.032, Criminal possession of a forgery device.

(mmmm) ORS 165.055, Fraudulent use of a credit card.

(nnnn) ORS 165.065, Negotiating a bad check.

(0000) ORS 165.581, Cellular counterfeiting I.

(pppp) ORS 165.800, Identity theft.

(qqqq) ORS 165.803, Aggravated identity theft.

(rrrr) ORS 165.810, Unlawful possession of a personal identification
device.

(ssss) ORS 166.005, Treason.

(tttt) ORS 166.070 Aggravated harassment.

(uuuu) ORS 166.085, Abuse of corpse II.

(vvvv) ORS 166.087, Abuse of corpse 1.

(wwww) ORS 166.155, Intimidation II.

(xxxx) ORS 166.165, Intimidation I.

(yyyy) ORS 166.220, Unlawful use of weapon.

(zzzz) ORS 166.270, Possession of weapons by certain felons.

(aaaaa) ORS 166.272, Unlawful possession of machine guns, certain
short-barreled firearms and firearm silencers.

(bbbbb) ORS 166.275, Possession of weapons by inmates of institu-
tions.

(cccee) ORS 166.370, Possession of firearm or dangerous weapon in
public building or court facility; exceptions; discharging firearm at school.

(ddddd) ORS 166.382, Possession of destructive device prohibited.

(eeeee) ORS 166.384, Unlawful manufacture of destructive device.

(ftfff) ORS 166.429, Firearms used in felony.

(ggggg) ORS 166.450, Obliteration or change of identification num-
ber on firearms.

(hhhhh) ORS 166.720, Racketeering activity unlawful.

(kkkkk) ORS 167.054, Furnishing sexually explicit material to a
child.

(11111) ORS 167.057, Luring a minor.

(mmmmm) ORS 167.062, Sadomasochistic abuse or sexual conduct
in live show.

(nnnnn) ORS 167.075, Exhibiting an obscene performance to a minor.

(00000) ORS 167.080, Displaying obscene materials to minors.

(ppppp) ORS 167.212, Tampering with drug records.

(qqqqq) ORS 167.262, Adult using minor in commission of con-
trolled substance offense.

(rrrrr) ORS 167.315, Animal abuse 11.

(sssss) ORS 167.320, Animal abuse 1.

(ttttt) ORS 167.322, Aggravated animal abuse 1.

(uuuuu) ORS 167.333, Sexual assault of animal.

(vvvvv) ORS 167.339, Assaulting law enforcement animal.

(wwwww) ORS 181.594, Sex crimes including transporting child
pornography into the state.

(xxxxx) ORS 181.599, Failure to report as sex offender.

(yyyyy) ORS 433.010, Spreading disease (willfully) prohibited.

(zzzzz) ORS 475.525, Sale of drug paraphernalia prohibited.
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(aaaaaa) ORS 475.752, Prohibited acts generally (regarding drug
crimes; formerly ORS 475.840, 2005-2011; formerly ORS 475.992, 1977-
2005).

(bbbbbb) ORS 475.805, Providing hypodermic device to minor pro-
hibited.

(ccceec) ORS 475.840, Prohibited acts generally (regarding drug
crimes formerly ORS 475.992; renumbered to ORS 475.752 in 2011).

(dddddd) ORS 475.846, Unlawful manufacture of heroin.

(eeeeee) ORS 475.848, Unlawful manufacture of heroin within 1,000
feet of school.

(ffffff) ORS 475.850, Unlawful delivery of heroin.

(gggggg) ORS 475.852, Unlawful delivery of heroin within 1,000 feet
of school.

(hhhhhh) ORS 475.854, Unlawful possession of heroin.

1,000 feet of school.

(kkkkkk) ORS 475.860, Unlawful delivery of marijuana.

(l11111) ORS 475.862, Unlawful delivery of marijuana within 1,000
feet of school.

(mmmmmm) ORS 475.864, Unlawful possession of marijuana.

(nnnnnn) ORS 475.866, Unlawful manufacture of 3 4-methylene-
dioxymethamphetamine.

(000000) ORS 475.868, Unlawful manufacture of 34-methylene-
dioxymethamphetamine within 1,000 feet of school.

(pppppp) ORS 475.870, Unlawful delivery of 3.,4-methylene-
dioxymethamphetamine.

(qqqqqq) ORS 475.872, Unlawful delivery of 3.,4-methylene-
dioxymethamphetamine within 1,000 feet of school.

(rrrrrr) ORS 475.874, Unlawful possession of 3,4-methylene-
dioxymethamphetamine.

(ssssss) ORS 475.876, Unlawful manufacture of cocaine.

(tetttt) ORS 475.878, Unlawful manufacture of cocaine within 1,000
feet of school.

(uuuuuu) ORS 475.880, Unlawful delivery of cocaine.

(vvvvvv) ORS 475.882, Unlawful delivery of cocaine within 1,000
feet of school.

(wwwwww) ORS 475.884, Unlawful possession of cocaine.

(xxxxxx) ORS 475.886, Unlawful manufacture of methamphetamine.

(yyyyyy) ORS 475.888, Unlawful manufacture of methamphetamine
within 1,000 feet of school.

(zzzzzz) ORS 475.890, Unlawful delivery of methamphetamine.

(aaaaaaa) ORS 475.892, Unlawful delivery of methamphetamine
within 1,000 feet of school.

(bbbbbbb) ORS 475.894, Unlawful possession of methamphetamine.

(cccecce) ORS 475.904, Unlawful delivery of controlled substance
within 1,000 feet of school.

(ddddddd) ORS 475.906, Penalties for distribution to minors.

(eeeeeee) ORS 475.908, Causing another person to ingest a controlled
substance.

(ffttfff) ORS 475.910, Application of controlled substance to the body
of another person.

(ggggegge) ORS 475914, Prohibited acts for registrants (with the
Oregon State Board of Pharmacy).

(hhhhhhh) ORS 475.967, Possession of precursor substance with
intent to manufacture controlled substance.

icine).

(kkkkkkk) ORS 685.990, Penalties (pertaining to naturopathic medi-
cine).

(1111111) ORS 689.527 Prohibited practices; rules (pertaining to phar-
macy technicians and practitioners).

(mmmmmmm) Any federal crime.

(nnnnnnn) Any U.S. military crime.

(0000000) Any unclassified felony defined in Oregon Revised
Statutes not listed in this rule.

(ppppppp) Any other felony in Oregon Revised Statutes not listed in
this rule that is serious and indicates behavior that poses a threat or jeop-
ardizes the safety of vulnerable individuals, as determined by BCU.

(qqqqqqq) Any felony in a jurisdiction outside Oregon that is not the
substantial equivalent of any of the Oregon crimes listed in this section but
that is serious and indicates behavior that poses a threat or jeopardizes the
safety of vulnerable individuals, as determined by BCU.
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(rrrrrer) Any crime of attempt, solicitation, or conspiracy to commit a
crime listed in this section pursuant to ORS 161.405, 161.435, or 161.450,
including any crime based on criminal liability for conduct of another pur-
suant to 161.155.

(sssssss) Any crime in any other jurisdiction that is the substantial
equivalent of any of the Oregon crimes listed in section (1) of this rule, as
determined by BCU.

(ttttttt) Any crime that is no longer codified in Oregon or other juris-
diction but that is the substantial equivalent of any of the crimes listed in
section (1) of this rule, as determined by BCU.

(2) The crimes listed in this section are ten-year review crimes which
require that a fitness determination with a weighing test be completed if the
date of conviction is within ten years of the date the background check
request was electronically submitted to BCU through CRIMS or the date
BCU conducted a criminal records check due to imminent risk.

(a) ORS 033.045, Contempt of court.

(b) ORS 109.311, Prohibited fees-adoption.

(c) ORS 133.076, Failure to appear on criminal citation.

(d) ORS 133.310(3), Violation of restraining order.

(e) ORS 135.290, Punishment by contempt of court (violation of
release agreement).

(f) ORS 162.015, Bribe giving.

(g) ORS 162.025, Bribe receiving.

(h) ORS 162.065, Perjury.

(i) ORS 162.075, False swearing.

(j) ORS 162.117, Public investment fraud.

(k) ORS 162.145, Escape I11.

(L) ORS 162.175, Unauthorized departure.

(m) ORS 162.185, Supplying contraband.

(n) ORS 162.195, Failure to appear II.

(0) ORS 162.205, Failure to appear I.

(p) ORS 162.247, Interfering with a peace officer.

(q) ORS 162.257, Interfering with a firefighter or emergency medical
technician.

(r) ORS 162.265, Bribing a witness.

(s) ORS 162.275, Bribe receiving by a witness.

(t) ORS 162.295, Tampering with physical evidence.

(u) ORS 162.305, Tampering with public records.

(v) ORS 162.315, Resisting arrest.

(w) ORS 162.335, Compounding.

(x) ORS 162.355, Simulating legal process.

(y) ORS 162.365, Criminal impersonation.

(z) ORS 162.367, Criminal impersonation of peace officer.

(aa) ORS 162.369, Possession of false law enforcement identification
card.

(bb) ORS 162.375, Initiating a false report.

(cc) ORS 162.385, Giving false information to police officer for a
citation.

(dd) ORS 162.405, Official misconduct II.

(ee) ORS 162.415, Official misconduct I.

(ff) ORS 162.425, Misuse of confidential information.

(gg) ORS 163.195, Recklessly endangering another person.

(hh) ORS 163.196, Aggravated driving while suspended or revoked.

(ii) ORS 163.212, Unlawful use of an electrical stun gun, tear gas, or
mace II.

(jj) ORS 164.043, Theft III.

(kk) ORS 164.045, Theft II.

(11) ORS 164.095, Theft by receiving.

(mm) ORS 164.138, Criminal possession of a rented or leased motor
vehicle.

(nn) ORS 164.140, Criminal possession of rented or leased personal
property.

(00) ORS 164.162, Mail theft or receipt of stolen mail.

(pp) ORS 164.235, Possession of a burglary tool or theft device.

(qq) ORS 164.255, Criminal trespass I.

(rr) ORS 164.265, Criminal trespass while in possession of firearm.

(ss) ORS 164.272, Unlawful entry into motor vehicle.

(tt) ORS 164.354, Criminal mischief II.

(uu) ORS 165.007, Forgery II.

(vv) ORS 165.017, Criminal possession of a forged instrument II.

(ww) ORS 165.037, Criminal simulation.

(xx) ORS 165.042, Fraudulently obtaining a signature.

(yy) ORS 165.070, Possessing fraudulent communications device.

(zz) ORS 165.074, Unlawful factoring of credit card transaction.

(aaa) ORS 165.080, Falsifying business records.
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(bbb) ORS 165.085, Sports bribery.

(cce) ORS 165.090, Sports bribe receiving.

(ddd) ORS 165.095, Misapplication of entrusted property.

(eee) ORS 165.100, Issuing a false financial statement.

(fff) ORS 165.102, Obtaining execution of documents by deception.

(ggg) ORS 165.540, Obtaining contents of communication.

(hhh) ORS 165.543, Interception of communications.

(iii) ORS 165.570, Improper use of 9-1-1 emergency reporting sys-
tem.

(jjj) ORS 165.572, Interference with making a report.

(kkk) ORS 165.577, Cellular counterfeiting III.

(111) ORS 165.579, Cellular counterfeiting II.

(mmm) ORS 165.692, Making false claim for health care payment.

(nnn) ORS 166.015, Riot.

(000) ORS 166.023, Disorderly conduct I.

(ppp) ORS 166.025, Disorderly conduct II.

(qqq) ORS 166.065, Harassment.

(rrr) ORS 166.076, Abuse of a memorial to the dead.

(sss) ORS 166.090, Telephonic harassment.

(ttt) ORS 166.116, Interfering with public transportation.

(uuu) ORS 166.180, Negligently wounding another.

(vvv) ORS 166.190, Pointing firearm at another.

(www) ORS 166.240, Carrying of concealed weapon.

(xxx) ORS 166.250, Unlawful possession of firearms.

(yyy) ORS 166.470, Limitations and conditions for sales of firearms.

(zzz) ORS 166.480, Sale or gift of explosives to children.

(aaaa) ORS 166.649, Throwing an object off an overpass II.

(bbbb) ORS 166.651, Throwing an object off an overpass I.

(ccee) ORS 166.660, Unlawful paramilitary activity.

(dddd) ORS 167.007, Prostitution.

(eeee) ORS 167.008 Patronizing a prostitute.

(ffff) ORS 167.090, Publicly displaying nudity or sex for advertising
purposes.

(gggg) ORS 167.122, Unlawful gambling in the second degree.

(hhhh) ORS 167.127, Unlawful gambling in the first degree.

(iiii) ORS 167.167, Cheating.

(jjii) ORS 167.222, Frequenting a place where controlled substances
are used.

(kkkk) ORS 167.325, Animal neglect II.

(1111) ORS 167.330, Animal neglect I.

(mmmm) ORS 167.337, Interfering with law enforcement animal.

(nnnn) ORS 167.340, Animal abandonment.

(0000) ORS 167.352, Interfering with assistance, search and rescue or
therapy animal.

(pppp) ORS 167.355, Involvement in animal fighting.

(qqqq) ORS 167.365, Dogfighting.

(rrrr) ORS 167.370, Participation in dogfighting.

(ssss) ORS 167.428, Cockfighting.

(tttt) ORS 167.431, Participation in cockfighting.

(uuuu) ORS 167.808(5)(b), Unlawful possession of inhalants, misde-
meanor.

(vvvv) ORS 167.820, Concealing the birth of an infant.

(wwww) ORS 192.865, Criminal penalty (pertaining to Address
Confidentiality Program).

(xxxx) ORS 314.075, Evading requirements of law prohibited (tax
evasion).

(yyyy) ORS 411.630, Unlawfully obtaining public assistance.

(zzzz) ORS 411.640, Unlawfully receiving public assistance.

(aaaaa) ORS 411.675, Submitting wrongful claim or payment (e.g.,
public assistance).

(bbbbb) ORS 411.840, Unlawfully obtaining or disposing of food
stamp benefits.

(cccee) ORS 412.074, Unauthorized use and custody of records of
temporary assistance for needy families program.

(ddddd) ORS 412.099, Sharing assistance prohibited.

(eeeee) ORS 417.990, Penalty for placement of children in violation
of compact.

(fttff) ORS 471.410, Providing liquor to persons under 21 or to intox-
icated persons; allowing consumption by minor on property.

(gggge) ORS 475.912, Unlawful delivery of imitation controlled sub-
stance.

(hhhhh) ORS 475.916, Prohibited acts involving records and fraud.

tion.
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(kkkkk) ORS 475.955, Failure to report missing precursor substances.

(11111) ORS 475.960, Illegally selling drug equipment.

(mmmmm) ORS 475.965, Providing false information on precursor
substances report.

(nnnnn) ORS 803.230, Forging, altering or unlawfully producing or
using title or registration.

(00000) ORS 807.620, Giving false information to police officer.

(ppppp) ORS 811.060, Vehicular assault of bicyclist or pedestrian.

(qqqqq) ORS 811.140, Reckless driving.

(rrrrr) ORS 811.540, Fleeing or attempting to elude police officer.

(sssss) ORS 811.700, Failure to perform duties of driver when prop-
erty is damaged.

(ttttt) ORS 811.705, Failure to perform duties of driver to injured per-
sons.

(uuuuu) ORS 819.300, Possession of a stolen vehicle.

(vvvvv) ORS 830.475, Failure to perform the duties of an operator
(boat).

(wwwww) Any unclassified misdemeanor defined in Oregon Revised
Statutes not listed elsewhere in this rule.

(xxxxx) Any other misdemeanor in Oregon Revised Statutes or a
local Oregon jurisdiction not listed in this rule that is serious and indicates
behavior that poses a threat or jeopardizes the safety of vulnerable individ-
uals, as determined by BCU.

(yyyyy) Any misdemeanor in a jurisdiction outside Oregon that is not
the substantial equivalent of any of the Oregon crimes listed in section (2)
of this rule but that is serious and indicates behavior that poses a threat or
jeopardizes the safety of vulnerable individuals, as determined by BCU. If
a misdemeanor in a jurisdiction outside Oregon is similar to a violation in
Oregon, then it may not be considered potentially disqualifying under this
section.

(zzzzz) Any crime of attempt, solicitation, or conspiracy to commit a
crime listed in this section pursuant to ORS 161.405 or 161.435, including
any conviction based on criminal liability for conduct of another pursuant
to 161.155.

(aaaaaa) Any crime in any other jurisdiction which is the substantial
equivalent of any of the Oregon crimes listed in section (2) of this rule, as
determined by BCU.

(bbbbbb) Any crime which is no longer codified in Oregon, but which
is the substantial equivalent of any of the crimes listed in section (2) of this
rule, as determined by BCU.

(3) The crimes listed in this section are five-year review crimes which
require that a fitness determination with a weighing test be completed if the
date of conviction is within five years of the date the background check
request was electronically submitted to BCU through CRIMS or the date
BCU conducted a criminal records check due to imminent risk.

(a) ORS 162.085, Unsworn falsification.

(b) ORS 162.235, Obstructing governmental or judicial administra-
tion.

(c) ORS 164.245, Criminal trespass II.

(d) ORS 164.335, Reckless burning.

(e) ORS 164.345, Criminal mischief III.

(f) ORS 165.813, Unlawful possession of fictitious identification.

(g) ORS 166.075, Abuse of venerated objects.

(h) ORS 166.095, Misconduct with emergency telephone calls.

(i) ORS 811.182, Criminal driving while suspended or revoked.

(j) ORS 813.010, Driving under the influence of intoxicants (DUII).

(k) ORS 830.315, Reckless operation of a boat.

(1) ORS 830.325, Operating boat while under influence of intoxicat-
ing liquor or controlled substance.

(m) ORS 830.730, False information to peace officer or Oregon State
Marine Board.

(n) Any conviction for attempt, solicitation or conspiracy to commit a
crime listed in this section pursuant to ORS 161.405 or 161.435, including
any conviction based on criminal liability for conduct of another pursuant
to 161.155.

(0) Any crime in any other jurisdiction which is the substantial equiv-
alent of any of the Oregon crimes listed in section (3) of this rule, as deter-
mined by BCU.

(p) Any crime which is no longer codified in Oregon, but which is the
substantial equivalent of any of the crimes listed in section (3) of this rule,
as determined by BCU.

(4) Evaluations of crimes may be based on Oregon laws and laws in
other jurisdictions in effect at the time of the fitness determination, regard-
less of the jurisdiction in which the conviction occurred.
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(5) An SI may not be denied under these rules due to the existence or
contents of a juvenile record that has been expunged pursuant to ORS
419A.260 to 419A.262.

(6) An SI may not be denied under these rules due to the existence or

contents of an adult record that has been set aside pursuant to ORS 137.225.
Stat. Auth.: ORS 181.516, 181.537 & 409.050
Stats. Implemented: ORS 181.516, 181.534, 181.537 & 409.010
Hist.: OMAP 8-2004, f. 2-26-04, cert. ef. 3-1-04; OMAP 22-2005, f. & cert. ef. 3-29-05;
Renumbered from 410-007-0280, DHSD 8-2007, f. 8-31-07, cert. ef. 9-1-07; DHSD 10-
2008, f. 12-26-08, cert. ef. 1-1-09; DHSD 2-2009, f. & cert. ef. 4-1-09; DHSD 7-2009, f. &
cert. ef. 10-1-09; DHSD 10-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 10-2010, f. 10-29-10,
cert. ef. 10-31-10; DHSD 2-2012(Temp), f. & cert. ef. 2-27-12 thru 8-24-12; DHSD 4-2012,
f. & cert. ef. 8-1-12; DHSD 3-2013, f. & cert. ef. 8-1-13; DHSD 2-2014, f. & cert. ef. 12-1-
14; Suspended by DHSD 1-2016(Temp), f. & cert. ef. 1-14-16 thru 7-11-16

407-007-0290
Other Potentially Disqualifying Conditions

Pursuant to OAR 125-007-0270(5), the following are potentially dis-
qualifying conditions, if they exist on the date the Department receives the
background check request:

(1) The SI makes a false statement to the QE or Department, includ-
ing the provision of materially false information, false information regard-
ing criminal records, or failure to disclose information regarding criminal
records. Nondisclosure of violation or infraction charges may not be con-
sidered a false statement.

(2) The SI is a registered sex offender in any jurisdiction. There is a
rebuttable presumption that an SI is likely to engage in conduct that would
pose a significant risk to vulnerable individuals if the SI has been designat-
ed a predatory sex offender in any jurisdiction under ORS 181.585 or found
to be a sexually violent dangerous offender under ORS 144.635 (or similar
statutes in other jurisdictions).

(3) The SI has an outstanding warrant for any crime in any jurisdic-
tion.

(4) The SI has a deferred sentence, conditional discharge, or is partic-
ipating in a diversion program for any crime in any jurisdiction.

(5) The Sl is currently on probation, parole, or post-prison supervision
for any crime in any jurisdiction, regardless of the original conviction date
(or date of guilty or no contest plea if there is no conviction date).

(6) The SI has been found in violation of post-prison supervision,
parole, or probation for any crime in any jurisdiction, regardless of the orig-
inal conviction date (or date of guilty or no contest plea if there is no con-
viction date) within five years from the date the background check request
was electronically submitted to BCU through CRIMS or the date BCU con-
ducted a criminal records check due to imminent danger.

(7) The SI has an unresolved arrest, charge, or a pending indictment
for any crime in any jurisdiction.

(8) The SI has been arrested in any jurisdiction as a fugitive from
another state or a fugitive from justice, regardless of the date of arrest.

(9) The SI has an adjudication in a juvenile court in any jurisdiction,
finding that the SI was responsible for a potentially disqualifying crime that
would result in a conviction if committed by an adult. Subsequent adverse
rulings from a juvenile court, such as probation violations, shall also be
considered potentially disqualifying if within five years from the date the
background check request was signed or the date BCU conducted a crimi-
nal records check due to imminent danger.

(10) The SI has a finding of “guilty except for insanity,” “guilty
except by reason of insanity,” “not guilty by reason of insanity,” “responsi-
ble except for insanity,” “not responsible by reason of mental disease or
defect,” or similarly worded disposition in any jurisdiction regarding a
potentially disqualifying crime, unless the local statutes indicate that such
an outcome is considered an acquittal.

(11) Potentially disqualifying abuse as determined from abuse inves-
tigation reports which have an outcome of founded, substantiated, or valid
and in which the SI is determined to have been responsible for the abuse.

(a) For SIs associated with child foster homes licensed by the
Department’s DD programs, child foster homes licensed through the
Department’s Child Welfare Division, child foster homes licensed through
a private licensed child caring agency, adoptive families through a private
licensed child caring agency, or adoptive families through the Department’s
Child Welfare Division, potentially disqualifying abuse includes:

(A) Child protective services history held by the Department or
OAAPI regardless of the date of initial report;

(B) Child protective services history reviewed pursuant to the federal
Adam Walsh Act requirements, determined by BCU ADs to be potentially
disqualifying; and

(C) Adult protective services investigations of physical abuse, sexual
abuse, or financial exploitation initiated on or after January 1, 2010, as pro-
vided to BCU by OAAPI and APD programs based on severity.

»

<
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(b) For staff, volunteers, or contractors of a private licensed child car-
ing agency, an ISRS program, a SPRF provider, or a System of Care con-
tractor providing child welfare services pursuant to ORS Chapter 418
potentially disqualifying abuse includes:

(A) Child protective services history held by the Department or
OAAPI regardless of the date of initial report; and

(B) Adult protective services investigations of physical abuse, sexual
abuse, or financial exploitation initiated on or after January 1, 2010, as pro-
vided to BCU by OAPPI and APD based on severity.

(c) For child care providers and associated subject individuals defined
in OAR 407-007-0210(30)(a)(I):

(A) Child protective services history held by the Department or
OAAPI regardless of the date of initial report, date of outcome, and con-
sidered potentially disqualifying pursuant to OAR 461-165-0420; and

(B) Adult protective services investigations of physical abuse, sexual
abuse, or financial exploitation initiated on or after January 1, 2010, as pro-
vided to BCU by the OAAPI and APD programs based on severity.

(d) For all other SIs, potentially disqualifying abuse includes founded
or substantiated adult protective services investigations of physical abuse,
sexual abuse, or financial exploitation initiated on or after January 1,2010,
as provided to the BCU by OAAPI and APD programs based on severity.

(12) Child protective services investigations open or pending through
the Department or OAAPI as of the date the background check request was
electronically submitted to BCU through CRIMS or the date BCU con-
ducted a criminal records check due to imminent danger. This potentially
disqualifying condition only applies to:

(a) SIs associated with child foster homes licensed by the
Department’s DD programs, child foster homes licensed through the
Department’s Child Welfare Division, child foster homes licensed through
a private licensed child caring agency, adoptive families through a private
licensed child caring agency, or adoptive families through the Department’s
Child Welfare Division;

(b) Staff, volunteers or contractors of a private licensed child caring
agency, an ISRS program, a SPRF provider, or a System of Care contrac-
tor, providing child welfare services pursuant to ORS Chapter 418; or

(c) Child care providers and associated subject individuals defined in

OAR 407-007-0210(30)(a)(I).
Stat. Auth.: ORS 181A.200, 409.027 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200, 409.010, 409.027 & 443.004
Hist.: OMAP 8-2004, f. 2-26-04, cert. ef. 3-1-04; OMAP 22-2005, f. & cert. ef. 3-29-05;
Renumbered from 410-007-0290, DHSD 8-2007, f. 8-31-07, cert. ef. 9-1-07; DHSD 10-
2008, f. 12-26-08, cert. ef. 1-1-09; DHSD 2-2009, f. & cert. ef. 4-1-09; DHSD 7-2009, f. &
cert. ef. 10-1-09; DHSD 10-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 10-2010, f. 10-29-10,
cert. ef. 10-31-10; DHSD 1-2011(Temp) f. & cert. ef. 4-15-11 thru 10-11-11; DHSD 7-
2011(Temp), f. & cert. ef. 10-12-11 thru 11-1-11; DHSD 8-2011, f. 10-28-11, cert. ef. 11-1-
11; DHSD 2-2012(Temp), f. & cert. ef. 2-27-12 thru 8-24-12; DHSD 4-2012, f. & cert. ef. 8-
1-12; DHSD 1-2013(Temp), f. & cert. ef. 2-5-13 thru 8-2-13; DHSD 3-2013, f. & cert. ef. 8-
1-13; DHSD 2-2014, f. & cert. ef. 12-1-14; DHSD 1-2015(Temp), f. & cert. ef. 2-3-15 thru
8-1-15; DHSD 4-2015, f. 7-31-15, cert. ef. 8-1-15; DHSD 1-2016(Temp), f. & cert. ef. 1-14-
16 thru 7-11-16

407-007-0300
Weighing Test

If an SI has potentially disqualifying convictions under OAR 125-
007-0270 or potentially disqualifying conditions under OAR 407-007-
0290, BCU shall conduct a weighing test. The weighing test shall include
consideration of factors pursuant to ORS 181A.195(10)(d) and the follow-
ing if available to the BCU at the time of the weighing test.

(1) Circumstances regarding the nature of potentially disqualifying
convictions and conditions including but not limited to:

(a) The details of incidents leading to the charges of potentially dis-
qualifying convictions or resulting in potentially disqualifying conditions.

(b) Age of the SI at time of the potentially disqualifying convictions
or conditions.

(c) Facts that support the convictions or potentially disqualifying con-
ditions.

(d) Passage of time since commission of the potentially disqualifying
convictions or conditions.

(e) Consideration of state or federal laws, regulations, or rules cover-
ing the position, facility, employer, or QE regarding the potentially dis-
qualifying convictions or conditions.

(2) If applicable, circumstances regarding the nature of potentially
disqualifying abuse including but not limited to:

(a) The nature and type of abuse; and

(b) Other information gathered during the scope of the abuse investi-
gation.

(c) The date of the abuse incident and abuse investigation.
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(d) The quality of the abuse investigation including, if applicable, any
exhibits and related documents with consideration taken into account
regarding completeness, objectivity, and sufficiency.

(e) Due process provided to the SI after the abuse investigation.

(f) Required action resulting from the founded or substantiated abuse
including but not limited to training, counseling, corrective or disciplinary
action, and the SI's compliance.

(3) Other factors when available including but not limited to:

(a) Other information related to criminal activity including charges,
arrests, pending indictments, and convictions. Other behavior involving
contact with law enforcement may also be reviewed if information is rele-
vant to other criminal records or shows a pattern relevant to criminal histo-
ry.

(b) Periods of incarceration.

(c) Status of and compliance with parole, post-prison supervision, or
probation.

(d) Evidence of alcohol or drug issues directly related to criminal
activity or potentially disqualifying conditions.

(e) Evidence of other treatment or rehabilitation related to criminal
activity or potentially disqualifying conditions.

(f) Likelihood of repetition of criminal behavior or behaviors leading
to potentially disqualifying conditions including but not limited to patterns
of criminal activity or behavior.

(g) Information from the Department’s or Authority’s protective serv-
ices, abuse, or other investigations in which the investigator documented
behavior or conduct by the SI that would pose a risk to or jeopardize the
safety of vulnerable individuals.

(h) Changes in circumstances subsequent to the criminal activity or
disqualifying conditions including but not limited to:

(A) History of high school, college, or other education related accom-
plishments

(B) Work history (employee or volunteer).

(C) History regarding licensure, certification, or training for licensure
or certification.

(D) Written recommendations from current or past employers, includ-
ing Department client employers.

(i) Indication of the SI's cooperation, honesty, or the making of a false
statement during the criminal records check process, including acknowl-
edgment and acceptance of responsibility of criminal activity and poten-
tially disqualifying conditions.

(4) BCU shall consider the relevancy of the SI's criminal activity or
potentially disqualifying conditions to the paid or volunteer position, or to

the environment in which the SI will reside, work, or visit.
Stat. Auth.: ORS 181A.200, 409.027 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200, 409.010, 409.027 & 443.004
Hist.. OMAP 8-2004, f. 2-26-04, cert. ef. 3-1-04; OMAP 22-2005, f. & cert. ef. 3-29-05;
Renumbered from 410-007-0300, DHSD 8-2007, f. 8-31-07, cert. ef. 9-1-07; DHSD 10-
2008, f. 12-26-08, cert. ef. 1-1-09; DHSD 7-2009, f. & cert. ef. 10-1-09; DHSD 10-20009, f.

12-31-09, cert. ef. 1-1-10; DHSD 10-2010, f. 10-29-10, cert. ef. 10-31-10; DHSD 1-
2011(Temp) f. & cert. ef. 4-15-11 thru 10-11-11; DHSD 7-2011(Temp), f. & cert. ef. 10-12-
11 thru 11-1-11; DHSD 8-2011, f. 10-28-11, cert. ef. 11-1-11; DHSD 2-2012(Temp), f. &

cert. ef. 2-27-12 thru 8-24-12; DHSD 4-2012, f. & cert. ef. 8-1-12; DHSD 2-2014, f. & cert.
ef. 12-1-14; DHSD 1-2016(Temp), f. & cert. ef. 1-14-16 thru 7-11-16

407-007-0315
Hired on a Preliminary Basis

(1) A preliminary fitness determination is required to determine if an
SI may work, volunteer, or otherwise perform in the position listed on the
background check request prior to a final fitness determination. An SI may
not be hired on a preliminary basis prior to the completion of a preliminary
fitness determination.

(2) An SI may be hired on a preliminary basis only during the period
of time prior to a final fitness determination and into the position listed on
the background check request.

(3) The SI must provide information required for a background check
request and the QED must review the information.

(4) The QED shall make one of the following determinations:

(a) If the SI makes no disclosures of criminal history, the QED may
hire the SI on a preliminary basis in accordance with relevant program rules
or QE policies.

(b) If the SI discloses any criminal history and all of the history
occurred outside the five year period from the date the SI manually or elec-
tronically signed the background check request, the QED may hire the SI
on a preliminary basis in accordance with relevant program rules or QE
policies.

(c) If the SI indicates any criminal history occurring within the five
year period from the date the SI manually or electronically signed the back-
ground check request:
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(A) The QED may allow the SI to be hired on a preliminary basis if
the disclosed criminal history has the outcome of “dismissed,” “no com-
plaint filed,” “expunged,” or other outcome that BCU determines is not
adverse.

(B) The QED may not allow the SI to be hired on a preliminary basis
if the disclosed criminal history has an outcome of “pending outcome,”
“diversion or conditional discharge,” “convicted,” “on probation,” “juve-
nile adjudication,” “unknown,” or other outcome that BCU determines is
adverse.

(5) The QED shall submit the background check request to BCU
immediately upon verification of the SI’s identity, the SI’s completion of
the background check request, and the QED’s completion of the prelimi-
nary fitness determination.

(6) If requested by the QED, BCU may conduct a preliminary fitness
determination with a weighing test pursuant to OAR 125-007-0250.

(7) The QE may not hire a SI on a preliminary basis under any of the
following circumstances:

(a) Being hired on a preliminary basis or probationary status is not
allowed under program rules.

(b) The SI has disclosed criminal history occurring within the past
five years that has an outcome of “pending outcome,” “diversion or condi-
tional discharge,” “convicted,” “on probation,” “juvenile adjudication,”
“unknown” or other outcome BCU determines to be adverse and BCU has
not completed a preliminary fitness determination resulting in the QE being
allowed to hire the SI on a preliminary basis.

(¢) The QE or BCU determines that:

(A) More likely than not, the SI poses a potential threat to vulnerable
individuals, based on a preliminary fitness determination and weighing test;

(B) The SI’s most recent background check under these rules or other
Department or Authority criminal records check rules or abuse check rules
resulted in a denial; or

(C) The SI is currently involved in contesting a background check
under these or other Department or Authority criminal records check rules
or abuse check rules.

(D) BCU has reason to believe hiring on a preliminary basis is not
appropriate based on circumstances or compliance with the background
check process of the SI, QED, or QE.

(d) An outcome of no hiring on a preliminary basis may only be over-
turned by the BCU.

(8) An SI hired on a preliminary basis shall be actively supervised at
all times.

(a) The individual providing active supervision at all times shall do
the following:

(A) Be in the same building as the SI or, if outdoors of QE buildings
or any location off the QE property, be within line-of-sight and hearing,
except as provided in section (8)(b)(B) of this rule;

(B) Know where the SI is and what the SI is doing; and

(C) Periodically observe the actions of the SI.

(b) The individual providing the active supervision may be either:

(A) An SI who has been approved without restrictions pursuant to
these rules or previous Department or Authority criminal records check
rules; or

(B) The adult client, an adult client’s adult relation, the client’s legal
representative, or a child’s parent or guardian. Active supervision by these
individuals is appropriate in situations where care is given directly to
clients usually in a home such as but not limited to in-home care, home
health, or care by home care workers, personal care assistants, or child care
providers.

(1) The adult client may actively supervise a homecare worker, per-
sonal care services provider, independent provider, or an employee of an in-
home care agency or home health agency if the client makes an informed
decision to employ the provider. Someone related to the client may also
provide active supervision if the relative has been approved by the
Department, the Authority, the QED, or the private-pay client receiving
services through an in-home care or home health agency.

(ii) A child client’s parent or guardian shall be responsible for provid-
ing active supervision in the case of child care providers. The supervision
is not required to be performed by someone in the same building as the
child.

(9) An SI approved without restrictions within the previous 24 months
through a documented criminal records check or abuse check pursuant to
these rules or prior Department or Authority criminal records check rules or
abuse check rules may be hired on a preliminary basis without active super-
vision. Twenty-four months is calculated from date of previous approval to
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the date of hire in the new position. This exemption from active supervision
is not allowed in any of the following situations:

(a) If the SI cannot provide documented proof that he or she worked
continuously under the previous approval for at least one year.

(b) If there is evidence of criminal activity or potentially disqualify-
ing abuse within the previous 24 months.

(c) If, as determined by the QE or BCU, the job duties in the new
position are so substantially different from the previous position that the
previous fitness determination is inadequate for the current position.

(10) Revocation of hired on a preliminary basis is not subject to hear-
ing or appeal. The QE or BCU may immediately revoke hired on a prelim-
inary basis for any of the following reasons:

(a) There is any indication of falsification of application.

(b) The SI fails to disclose convictions for any potentially disqualify-
ing crimes, any arrests that did not result in convictions or any out of state
arrests or convictions.

(c) The QE or BCU determines that allowing the SI to be hired on a
preliminary basis is not appropriate, based on the application, criminal
record, position duties, or Department program rules.

(11) Nothing in this rule is intended to require that an SI who is eligi-
ble to be hired on a preliminary basis be allowed to work, volunteer, be
employed, or otherwise perform in the position listed on the background
check request prior to a final fitness determination.

(12) Preliminary fitness determinations must be documented in writ-
ing, including any details regarding a weighing test, if required.

Stat. Auth.: ORS 181A.200, 409.027 & 409.050

Stats. Implemented: ORS 181A.195, 181A.200, 409.010, 409.027 & 443.004

Hist.: DHSD 10-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 10-2010, f. 10-29-10, cert. ef. 10-

31-10; DHSD 1-2011(Temp) f. & cert. ef. 4-15-11 thru 10-11-11; DHSD 7-2011(Temp), f. &

cert. ef. 10-12-11 thru 11-1-11; DHSD 8-2011, f. 10-28-11, cert. ef. 11-1-11; DHSD 2-

2012(Temp), f. & cert. ef. 2-27-12 thru 8-24-12; DHSD 4-2012, f. & cert. ef. 8-1-12; DHSD
2-2014, f. & cert. ef. 12-1-14; DHSD 1-2016(Temp), f. & cert. ef. 1-14-16 thru 7-11-16

407-007-0320
Final Fitness Determinations

BCU shall make a final fitness determination pursuant to OAR 125-
007-0260 after all necessary background checks have been received and a
weighing test, if necessary, has been completed.

(1) The final fitness determination results in one of the following out-
comes:

(a) BCU may approve an SI if:

(A) The SI has no potentially disqualifying convictions or potentially
disqualifying conditions; or

(B) The SI has potentially disqualifying convictions or potentially
disqualifying conditions and, after a weighing test, BCU determines that
more likely than not, the SI poses no risk to the physical, emotional, or
financial well-being of vulnerable individuals.

(b) BCU may approve an SI with restrictions if BCU determines that
more likely than not, the SI poses no risk to the physical, emotional, or
financial well-being of vulnerable individuals if certain restrictions are
placed on the SI. Restrictions may include but are not limited to restrictions
to one or more specific clients, job duties, or environments. A new back-
ground check and fitness determination shall be completed on the SI before
removing a restriction.

(c) BCU shall deny an SI who the BCU determines, after a weighing
test, more likely than not poses a risk to the physical, emotional, or finan-
cial well-being of vulnerable individuals.

(d)BCU shall consider a background check to have an outcome of
incomplete fitness determination in the following circumstances:

(A) The QE or SI discontinues the application or the SI fails to coop-
erate with the criminal records check or fitness determination process,
including but not limited to refusal to be fingerprinted or failing to respond
in a timely manner to written correspondence from BCU. The background
check request is considered closed and there are no hearing rights for the
SI.

(B) BCU determines that the SI is ineligible due to ORS 443.004 in
accordance with OAR 407-007-0275 or 407-007-0277. The background
check request is considered completed and there are no hearing rights for
the SI.

(C) The SI withdraws the application, leaves the position prior to
completion of the background check, or the Department cannot locate or
contact the subject individual.

(D) The SI is determined to be ineligible for the position by the QE
for reasons other than the background check.

(E) BCU makes a determination under OAR 407-007-0335, in which
an SI has potentially disqualifying abuse under OAR 407-007-0290(11)(d)
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with no other potentially disqualifying convictions or conditions. The SI
has expedited hearings rights under OAR 407-007-0335.

(2) Upon completion of a final fitness determination, BCU or the QE
shall provide notice to the SI.

(a) If approved, BCU shall provide notice to the QE through CRIMS.
The QE shall provide the SI a copy of the notice or CRIMS documentation.

(b) If the final fitness determination is a denial based on potentially
disqualifying abuse under OAR 407-007-0290(11)(d) and there are no
other potentially disqualifying convictions or conditions, BCU shall issue a
Notice of Intent to Deny and provide the SI hearing rights under OAR 407-
007-0335.

(c) Except as required by section (4)(c) of this rule, if denied or
approved with restrictions, BCU shall issue a notice of fitness determina-
tion to the SI which includes the potentially disqualifying convictions or
conditions that the outcome was based upon, information regarding appeal
rights, and the notice becoming a final order in the event of a withdrawal or
failure to appear at the hearing.

(d) The effective date of action shall be recorded on the notice or
CRIMS documentation.

(3) BCU shall provide the QE notification of the final fitness deter-
mination when the SI is being denied or approved with restrictions.

(4) When an SI is denied, the ST shall not be allowed to work, volun-
teer, be employed, or otherwise perform in the position listed on the back-
ground check request. A denial applies only to the position and application
in question. A denial shall result in immediate termination, dismissal, or
removal of the SI.

(5) When an SI is approved with restrictions, the SI shall only be
allowed to work, volunteer, be employed, or otherwise perform in the posi-
tion listed on the background check request and only under the stated
restrictions. A restricted approval applies only to the position and applica-
tion in question. A restricted approval shall result in immediate implemen-
tation of the restrictions.

(6) BCU shall maintain any documents obtained or created during the
background check process.

(7) BCU shall make new fitness determinations for each background
check request. The outcome of previous fitness determinations does not set

a precedent for subsequent fitness determinations.
Stat. Auth.: ORS 181A.200, 409.027 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200, 409.010, 409.027 & 443.004
Hist.: OMAP 8-2004, f. 2-26-04, cert. ef. 3-1-04; OMAP 22-2005, f. & cert. ef. 3-29-05;
Renumbered from 410-007-0320, DHSD 8-2007, . 8-31-07, cert. ef. 9-1-07; DHSD 10-
2008, f. 12-26-08, cert. ef. 1-1-09; DHSD 2-2009, f. & cert. ef. 4-1-09; DHSD 7-2009, f. &
cert. ef. 10-1-09; DHSD 10-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 10-2010, f. 10-29-10,
cert. ef. 10-31-10; DHSD 1-2011(Temp) f. & cert. ef. 4-15-11 thru 10-11-11; DHSD 7-
2011(Temp), f. & cert. ef. 10-12-11 thru 11-1-11; DHSD 8-2011, f. 10-28-11, cert. ef. 11-1-
11; DHSD 2-2012(Temp), f. & cert. ef. 2-27-12 thru 8-24-12; DHSD 4-2012, f. & cert. ef. 8-
1-12; DHSD 3-2013, f. & cert. ef. 8-1-13; DHSD 1-2016(Temp), f. & cert. ef. 1-14-16 thru
7-11-16

407-007-0325
Closed Case

If the SI discontinues the application or fails to cooperate with the
criminal records check or fitness determination process, the application is
considered incomplete and may be closed.

(1) Discontinuance or failure to cooperate includes but is not limited
to the following circumstances:

(a) The SI fails to disclose all criminal history on the background
check request.

(b) The SI refuses to be fingerprinted when required by these rules.

(c) The ST fails to respond within a stated time period to a request for
corrections to the application, fingerprints, or any other information neces-
sary to conduct a criminal records check or an abuse check and there is not
enough information available to make a fitness determination.

(d) The SI withdraws the application, leaves the position prior to com-
pletion of the background check, or the Department cannot locate or con-
tact the subject individual.

(e) The SI is determined to be ineligible for the position by the QE for
reasons other than the background check.

(2) When the application is closed without a final fitness determina-
tion, the SI does not have a right to contest the closure.

(3) When a case is closed, the SI shall not be allowed to work, volun-
teer, be employed, or otherwise perform in the position listed on the back-
ground check request. A closed case applies only to the position in question.
A closed case shall result in immediate termination, dismissal, or removal
of the SI.

(4) BCU or the QED shall document the reasons for a closed case.
Stat. Auth.: ORS 181.516, 181.537, 409.027 & 409.050
Stats. Implemented: ORS 181.516, 181.534, 181.537, 409.010, 409.027 & 443.004
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Hist.: DHSD 10-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 1-2011(Temp) f. & cert. ef. 4-15-
11 thru 10-11-11; DHSD 7-2011(Temp), f. & cert. ef. 10-12-11 thru 11-1-11; DHSD 8-2011,
f. 10-28-11, cert. ef. 11-1-11; DHSD 2-2012(Temp), f. & cert. ef. 2-27-12 thru 8-24-12;
DHSD 4-2012, f. & cert. ef. 8-1-12; Suspended by DHSD 1-2016(Temp), f. & cert. ef. 1-14-
16 thru 7-11-16

407-007-0330
Contesting a Fitness Determination

(1) An SI may contest a final fitness determination of denied or
restricted approval pursuant to OAR 125-007-0300 unless already granted
contested case hearing rights under OAR 407-007-0335.

(2) If an SI is denied, the SI may not hold the position, provide serv-
ices or be employed, licensed, certified, or registered, or otherwise perform
in positions covered by these rules. An SI appealing a restricted approval
may only work under the terms of the restriction during the appeal.

(3) If an adverse outcome is changed at any time during the appeal
process, the change does not guarantee employment or placement.

(4) An SI may represent himself or herself or have legal representa-
tion during the appeal process. For the purpose of this rule, the term “SI”
shall be considered to include the SI’s legal representative.

(a) An SI who is appealing an adverse outcome regarding the position
of homecare worker as defined in ORS 410.600 or personal support work-
er as defined in ORS 410.600 may be represented by a labor union repre-
sentative pursuant to ORS 183.459.

(b) For all other Sls, the SI may not be represented by a lay person.

(5) An SI may contest an adverse fitness determination by requesting
a contested case hearing. The contested case hearing process is conducted
in accordance with OAR 125-007-0300, ORS 183.411 to 183.497 and the
Attorney General’s Uniform and Model Rules of Procedure for the Office
of Administrative Hearings (OAH), OAR 137-003-0501 to 137-003-0700.

(a) To request a contested case hearing, the SI shall complete and sign
the Hearing Request form.

(b) The completed and signed form must be received by the
Department within 45 calendar days after the effective date of action.

(c) BCU shall accept a properly addressed hearing request that was
not timely filed if it was postmarked within the time specified for timely fil-
ing.

(d) In the event an appeal is not timely by the date of receipt or by the
date of postmark, BCU shall determine, based on a written statement from
the SI and available information, if there is good cause to proceed with the
appeal.

(e) BCU may refer an untimely request to the OAH for a hearing on
the issue of timeliness.

(6) BCU may conduct an administrative review before referring the
appeal to OAH.

(a) The SI must participate in the administrative review. Participation
may include but is not limited to providing additional information or addi-
tional documents requested by the BCU within a specified amount of time.

(b) The administrative review is not open to the public.

(7) BCU may conduct additional criminal records checks or abuse
checks during the contested case hearing process to update or verify the
SI’s potentially disqualifying convictions or conditions and factors to con-
sider in the weighing test. If needed, BCU shall amend the notice of fitness
determination while still maintaining the original hearing rights and dead-
lines.

(8) The Department shall be represented by a hearing representative
in contested case hearings. The Department may also be represented by the
Office of the Attorney General.

(a) The administrative law judge shall make a new fitness determina-
tion based on evidence and the contested case hearing record.

(b) The only remedy an administrative law judge may grant is a fit-
ness determination that the subject individual is approved, approved with
restrictions, or denied. Under no circumstances shall the Department or the
QE be required to place an SI in any position, nor shall the Department or
the QE be required to accept services or enter into a contractual agreement
with an SI.

(c) A hearing pursuant to these rules may be conducted in conjunction
with a licensure or certification hearing for the SI.

(9) The notice of fitness determination issued is final as if the SI never
requested a hearing in the following situations:

(a) The SI failed to request a hearing in the time allotted in this rule.
No other document will be issued after the notice of fitness determination.

(b) The SI withdraws the request for hearing at any time during the
appeal process.

(10) BCU may make an informal disposition based on the adminis-
trative review. The Department shall issue a final order and new notice of
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fitness determination. If the resulting fitness determination is an adverse
outcome, the appeal shall proceed to a contested case hearing.

(11) BCU shall issue a dismissal order in the following situations:

(a) The SI may withdraw a hearing request verbally or in writing at
any time before the issuance of a final order. A dismissal order due to the
withdrawal is effective the date the withdrawal is received by BCU or the
OAH. The SI may cancel the withdrawal in writing within 14 calendar days
after the date of withdrawal.

(b) BCU shall dismiss a hearing request when the SI fails to partici-
pate in the administrative review. Failure to participate in the administrative
review shall result in termination of hearing rights. The order is effective on
the due date for participation in the administrative review. BCU shall
review a good cause request to reinstate hearing rights if received in writ-
ing by BCU within 14 calendar days.

(c) BCU shall dismiss a hearing request when the SI fails to appear at
the time and place specified for the contested case hearing. The order is
effective on the date scheduled for the hearing. BCU shall review a good
cause request to reinstate hearing rights if received in writing by BCU with-
in 14 calendar days of the order.

(12) After a hearing, the administrative law judge shall issue a pro-
posed and final order.

(a) If no written exceptions are received by BCU within 14 calendar
days after the service of the proposed and final order, the proposed and final
order becomes the final order.

(b) If timely written exceptions to the proposed and final order are
received by BCU, the Department’s Director or designee shall consider the
exceptions and serve a final order, or request a written response or a revised
proposed and final order from the administrative law judge.

(13) Final orders, including dismissal and default orders, are subject
to reconsideration or rehearing petitions within 60 calendar days after the
order is served, pursuant to OAR 137-003-0675.

(14) BCU may provide the QED with the results of the appeal.

Stat. Auth.: ORS 181A.200, 183.459, 409.027 & 409.050

Stats. Implemented: ORS 181A.195, 181A.200, 183.459,409.010, 409.027 & 443.004
Hist.: OMAP 8-2004, f. 2-26-04, cert. ef. 3-1-04; OMAP 22-2005, f. & cert. ef. 3-29-05;
Renumbered from 410-007-0330, DHSD 8-2007, f. 8-31-07, cert. ef. 9-1-07; DHSD 2-
2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08; DHSD 7-2008, f. 8-29-08, cert. ef. 9-1-08;
DHSD 10-2008, f. 12-26-08, cert. ef. 1-1-09; DHSD 2-2009, f. & cert. ef. 4-1-09; DHSD 7-
2009, f. & cert. ef. 10-1-09; DHSD 10-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 10-2010, f.
10-29-10, cert. ef. 10-31-10; DHSD 1-2011(Temp) f. & cert. ef. 4-15-11 thru 10-11-11;
DHSD 7-2011(Temp), f. & cert. ef. 10-12-11 thru 11-1-11; DHSD 8-2011, f. 10-28-11, cert.
ef. 11-1-11; DHSD 2-2012(Temp), f. & cert. ef. 2-27-12 thru 8-24-12; DHSD 4-2012, f. &
cert. ef. 8-1-12; DHSD 2-2014, f. & cert. ef. 12-1-14; DHSD 1-2016(Temp), f. & cert. ef. 1-
14-16 thru 7-11-16

407-007-0350
Immunity from Liability

(1) The Department, the Authority and the QE, acting within the
course and scope of employment, have immunity from any civil liability
that might otherwise be incurred or imposed for determining, in accordance
with ORS 181A.200, that an SI is fit or not fit to hold a position, provide
services, or be employed, licensed, certified, or registered.

(2) The Department, and Authority, and the QE, acting within the
course and scope of employment, and an employer or employer’s agent are
not liable for the failure to hire a prospective employee or the decision to
discharge an employee on the basis of a fitness determination or closed case
if they in good faith comply with:

(a) ORS 181A.200 and 409.027; and

(b) The decision of the QE or employee of the QE acting within the
course and scope of employment.

(3) No employee of the state, a business, or an organization, acting
within the course or scope of employment, is liable for defamation, inva-
sion of privacy, negligence, or any other civil claim in connection with the
lawful dissemination of information lawfully obtained under ORS

181A.200.
Stat. Auth.: ORS 181A.200, 409.027 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200, 409.010, 409.027 & 443.004
Hist.: OMAP 8-2004, f. 2-26-04, cert. ef. 3-1-04; OMAP 22-2005, f. & cert. ef. 3-29-05;
Renumbered from 410-007-0350, DHSD 8-2007, f. 8-31-07, cert. ef. 9-1-07; DHSD 10-
2008, f. 12-26-08, cert. ef. 1-1-09; DHSD 2-2009, f. & cert. ef. 4-1-09; DHSD 7-2009, f. &
cert. ef. 10-1-09; DHSD 10-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 1-2011(Temp) f. &
cert. ef. 4-15-11 thru 10-11-11; DHSD 7-2011(Temp), f. & cert. ef. 10-12-11 thru 11-1-11;
DHSD 8-2011, f. 10-28-11, cert. ef. 11-1-11; DHSD 2-2012(Temp), f. & cert. ef. 2-27-12 thru
8-24-12; DHSD 4-2012, f. & cert. ef. 8-1-12; DHSD 2-2014, f. & cert. ef. 12-1-14; DHSD
1-2016(Temp), f. & cert. ef. 1-14-16 thru 7-11-16

407-007-0370
Variances

(1) The Department and Authority may consider variance requests
regarding these rules.
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(a) The outcomes of a fitness determination made pursuant to these
rules is not subject to variance. Challenges to fitness determinations may
only be made by SIs through contested case hearing rights set forth in these
rules.

(b) Neither the Department nor the Authority may grant variances to
ORS 181A.195 and 181A.200.

(2) The Department or Authority may grant a variance to any section
of these rules based upon a demonstration by the QE that the variance
would not pose a significant risk to physical, emotional, or financial well-
being of vulnerable individuals.

(3) The QE requesting a variance must submit, in writing, an applica-
tion to the BCU that contains:

(a) The section of the rule from which the variance is sought;

(b) The reason for the proposed variance;

(c) The alternative practice, service, method, concept, or procedure
proposed;

(d) A plan and timetable for compliance with the section of the rule
from which the variance is sought; and

(e) An explanation on how the welfare, health, or safety of individu-
als receiving care will be ensured during the time the variance is in effect.

(4) The Assistant Director or designee for the Department and
Authority’s Shared Services, Office of Human Resources shall approve or
deny the request for a variance.

(5) BCU shall notify the QE of the decision within 60 calendar days
of the receipt of the request and shall provide a copy to other relevant
Department or Authority program offices.

(6) Appeal of the denial of a variance request must be made in writ-
ing to the Department or Authority’s Director, whose decision is final.

(7) The Department or Authority shall determine the duration of the
variance.

(8) The QE may implement a variance only after receipt of written
approval from BCU.

(9) Granting a variance does not set a precedent that must be followed
by the Department or Authority when evaluating subsequent variance

requests.
Stat. Auth.: ORS 181A.200 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200 & 409.010
Hist.: OMAP 8-2004, f. 2-26-04, cert. ef. 3-1-04; OMAP 22-2005, f. & cert. ef. 3-29-05;
Renumbered from 410-007-0370, DHSD 8-2007, f. 8-31-07, cert. ef. 9-1-07; DHSD 10-
2008, f. 12-26-08, cert. ef. 1-1-09; DHSD 7-2009, f. & cert. ef. 10-1-09; DHSD 10-2009, f.
12-31-09, cert. ef. 1-1-10; DHSD 8-2011, f. 10-28-11, cert. ef. 11-1-11; DHSD 2-
2012(Temp), f. & cert. ef. 2-27-12 thru 8-24-12; DHSD 4-2012, f. & cert. ef. 8-1-12; DHSD
1-2016(Temp), f. & cert. ef. 1-14-16 thru 7-11-16

Rule Caption: Align DHS Human Resource Background Check
Rules with DAS Criminal Records Check Rules

Adm. Order No.: DHSD 2-2016(Temp)

Filed with Sec. of State: 1-14-2016

Certified to be Effective: 1-14-16 thru 7-11-16

Notice Publication Date:

Rules Amended: 407-007-0000, 407-007-0010, 407-007-0020, 407-
007-0030, 407-007-0050, 407-007-0060, 407-007-0065, 407-007-
0070, 407-007-0080, 407-007-0090

Rules Suspended: 407-007-0400, 407-007-0075

Subject: ORS 181A.215 (formerly ORS 181.547) shifts the crimi-
nal records check rules from Oregon state agencies to the Oregon
Department of Administrative Services (DAS). The DAS rules (OAR
125-007-0200 to 125-007-0330) became effective 1/4/2016. The
Department of Human Services (Department) is modifying its crim-
inal records check rules to align with the DAS rules.

In addition, the statutes governing the criminal records check
processes (ORS chapter 181) have been renumbered to ORS 181A.
References to these statutes have been corrected. Other changes
include updating rules to current processes, including the require-
ment for electronic submission of fingerprints (ORS 181.516) and
upgrading to the Department’s Background Check Unit’s Criminal
Records Information Management System (CRIMS).

Temporary rules are available on the Department of Human Serv-
ices website: http://www.oregon.gov/DHS/POLICIES/Pages/ss-
admin-rules.aspx. For hardcopy requests, call: (503) 947-5250.
Rules Coordinator: Jennifer Bittel —(503) 947-5250
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407-007-0000
Purpose and Scope

(1) The purpose of these rules, OAR 407-007-0000 to 407-007-0100,
is to supplement OAR 125-008-0200 to 125-007-0330 with guidelines and
requirements specific to background checks for Department of Human
Services (Department) and Oregon Health Authority (Authority) subject
individuals (SIs). These rules provide for the reasonable screening under
ORS 181A.195 and 181A.200 of the Department’s employees, volunteers,
and contractors to determine if they have a history of criminal behavior
such that they should not be allowed to work, volunteer, be employed, or
otherwise perform in positions covered by these rules.

(2) These rules apply to evaluating criminal records and potentially
disqualifying conditions of an SI when conducting fitness determinations
based upon such information. The fact that an SI is approved does not guar-
antee employment or placement. These rules do not apply to SIs covered
under OAR 407-007-0200 to 407-007-0370.

(3) The Authority authorizes the Background Check Unit (BCU), a
shared service of the Department and the Authority, to act on its behalf in
carrying out criminal records checks. References in these rules to the
Department or Authority shall be construed to be references to either or
both agencies.

(3) Although abuse checks may occur concurrently with criminal
records checks performed under these rules and may share similar process-
es, the criminal records check process is separate and distinct from the
abuse checks that may be performed under OAR 407-007-0400 to 407-007-

0460.
Stat. Auth.: ORS 181A.195, 181A.200 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200 & 409.010
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08; DHSD 7-2008, f. 8-29-08,
cert. ef. 9-1-08; DHSD 9-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 2-2016(Temp), f. & cert.
ef.1-14-16 thru 7-11-16

407-007-0010
Definitions

In addition to the definitions in OAR 125-007-0210, the following
definitions apply to OAR 407-007-0000 to 407-007-0100:

(1) “Authority” means the Oregon Health Authority.

(2) “Authorized designee (AD)” means an individual whom the
Department designates and authorizes to receive and process criminal
records check requests from SIs and criminal records information.

(3) “Background Check Unit” means the Background Check Unit
(BCU), the Unit in shared services which conducts criminal records checks
and abuse checks for the Department and the Authority.

(4) “Client” means any individual who receives services, care, or
funding for care through the Department.

(5) “Criminal Records Information Management System (CRIMS)”
means the electronic records system used to process and maintain back-
ground check records under these rules.

(6) “Department” means the Department of Human Services.

(7) “Employee” means an individual working in the Department in
any position including a new hire, promotion, demotion, direct appoint-
ment, re-employment, job rotation, developmental assignment, transfer, an
individual impacted by the Department’s lay-off process, or temporary hire.

(8) “Fingerprint capture” means taking an SI’s fingerprints for a
national criminal records check in a manner that meets current Oregon
statutes and the Oregon State Police’s (OSP’s) capacity for receiving fin-
gerprints.

(9) “Good cause” means a valid and sufficient reason for not comply-
ing with time frames set during the criminal records check process or con-
tested case hearing process, including but not limited to an explanation of
circumstances beyond a subject individual’s reasonable control.

(10) “Hearing representative” means a Department employee repre-
senting the Department in a contested case hearing.

(11) “Human Resources” means either the Department’s Office of
Human Resources (which includes BCU) or the Authority’s Office of
Human Resources.

(12) “Other criminal records information” means information
obtained and used in the criminal records check that is not criminal offend-
er information from OSP. Other criminal records information includes but
is not limited to police investigations and records, information from local
or regional criminal records information systems, justice records, court
records, information from the Oregon Judicial Information Network, sexu-
al offender registration records, warrants, Oregon Department of
Corrections records, Oregon Department of Transportation’s Driver and
Motor Vehicle Services Division information, information provided on the
Background Check forms, disclosures by a subject individual, and any
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other information from any jurisdiction obtained by or provided to the
Department for the purpose of conducting a fitness determination.

(13) “Position” means the position listed on the background check
request for the SI which determines whether the individual is an SI under
these rules. Covered positions include any type of employment, volunteer
placement, or contract placement.

(14) “Subject individual (SI)” means an individual on whom the
Department may conduct a criminal records check and from whom the
Department may require fingerprints for the purpose of conducting a
national criminal records check. An SI includes any of the following:

(a) A Department employee.

(b) An individual who has been offered employment by the
Department.

(c) An individual secured by the Department through the services of
a temporary employment agency, staffing agency, or personnel services
agency who is providing any of the duties or having access as described in
OAR 407-007-0060(3).

(d) A Department client who is placed in the Work Experience or
JOBS Plus program at a Department site.

(e) An individual who provides or seeks to provide services to the
Department at Department facilities, sites, or offices as a contractor, sub-
contractor, vendor, volunteer under Department direction and control, or
student under Department direction and control who:

(A) May have contact with clients;

(B) Has access to personal information about employees of the
Department, clients, or members of the public, including but not limited to
Social Security numbers, dates of birth, driver license numbers, medical
information, personal financial information, or criminal background infor-
mation;

(C) Has access to information the disclosure of which is prohibited by
state or federal laws, rules, or regulations or information that is defined as
confidential under state or federal laws, rules, or regulations;

(D) Has access to property held in trust or to private property in the
temporary custody of the state;

(E) Has payroll or fiscal functions or responsibility for:

(i) Receiving, receipting or depositing money or negotiable instru-
ments;

(ii) Billing, collections, setting up financial accounts, or other finan-
cial transactions; or

(iii) Purchasing or selling property;

(F) Provides security, design or construction services for government
buildings, grounds, or facilities;

(G) Has access to critical infrastructure or secure facilities informa-
tion; or

(H) Is providing information technology services and has control over
or access to information technology systems.

(f) Any individual applying for employment or a volunteer placement
or any employee, volunteer, contractor, or employee of any contractor in
any of the following:

(A) A State-operated or Authority-contracted secure residential treat-
ment facility;

(B) A State-operated group home within the Department’s
Stabilization and Crisis Unit;

(C) Oregon State Hospital.

(15) “Weighing test” means a process carried out by the Department
in which available information is considered to make a fitness determina-

tion.
Stat. Auth.: ORS 181A.195, 181A.200 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200 & 409.010
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08; DHSD 7-2008, f. 8-29-08,
cert. ef. 9-1-08; DHSD 9-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 2-2016(Temp), f. & cert.
ef.1-14-16 thru 7-11-16

407-007-0020
Criminal History Check Required

(1) The Department conducts criminal records checks on all SIs
through LEDS maintained by OSP pursuant to ORS Chapter 181 and the
rules adopted pursuant thereto (see OAR chapter 125, division 007; and
chapter 257, division 15).

(2) If a national criminal records check of an SI is necessary, OSP
shall provide the Department the results of criminal records checks con-
ducted pursuant to ORS 181A.195, including fingerprint identification,
through the FBI.

(3) SIs must have a criminal records check in the following circum-
stances:

(a) If an individual becomes an SI on or after the effective date of
these rules.
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(b) Except as provided in section (3) of this rule, if the individual,
whether previously considered an SI or not, changes positions, and the
position requires a criminal records check. Change in a position may
include but is not limited to promotion, transfer, demotion, re-employment,
job rotation, developmental assignment, restoration, layoff, or recall.

(c) If the Department has reason to believe that a criminal records
check is justified. Examples include but are not limited to any indication of
possible criminal behavior by an SI or quality assurance monitoring of a
previously conducted criminal records check.

(4) Human Resources may determine that conducting a new criminal
records check and fitness determination for an employee is not required.

(a) After submission of a criminal records check, Human Resources
may consider ending the criminal records check if:

(A) The SI who has been offered a new position has completed a pre-
vious criminal records check and fitness determination with an outcome of
approved; and

(B) There has been no break in employment with the Department.

(b) Human Resources may cease the criminal records check without
making a new fitness determination if there is no indication of new poten-
tially disqualifying crimes or conditions, and at least one of the following
is true:

(A) The previous criminal records check identified no potentially dis-
qualifying crimes or conditions as defined at that time and Human
Resources determines that the previous fitness determination is sufficient
for the new position.

(B) Human Resources determines that the new position requires the
same or less responsibility or access in the duties as described in OAR 407-
007-0060(3).

(5) All SIs shall notify Human Resources within five days of being

arrested, charged, or convicted of any crime.
Stat. Auth.: ORS 181A.195, 181A.200 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200 & 409.010
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08; DHSD 7-2008, f. 8-29-08,
cert. ef. 9-1-08; DHSD 9-2009, . 12-31-09, cert. ef. 1-1-10; DHSD 2-2016(Temp), f. & cert.
ef.1-14-16 thru 7-11-16

407-007-0030
Criminal History Check Process

(1) Only Department employees, called ADs, may be authorized and
approved pursuant to OAR 407-007-0230 to 407-007-0240 to receive and
evaluate criminal offender information and other criminal records informa-
tion. Only ADs may conduct fitness determinations.

(2) The Department shall submit the criminal records check to BCU
in written form or through CRIMS. In addition to information required in
OAR 125-007-0220, the background check request shall include:

(a) Disclosure of criminal history;

(A) The SI must disclose all arrests, charges, and convictions regard-
less of outcome or when the arrests, charges, or convictions occurred.
Disclosure includes any juvenile record.

(B) The disclosed crimes and the dates must reasonably match the
SI’s criminal offender information and other criminal records information,
as determined by the Department.

(b) Disclosure of other history required under OAR 407-007-0400 to
407-007-0460; and

(c) Disclosure of other information to be considered in the event of a
weighing test if the SI disclosures any criminal history or other history
required under OAR 407-007-0400 to 407-007-0460.

(3) The criminal records check request, either in paper format or via
CRIMS, shall include the following notices:

(a) A notice regarding disclosure of Social Security number indicat-
ing:

(A) The SI's disclosure is voluntary; and

(B) The Department requests the Social Security number solely for
the purpose of positively identifying the SI during the criminal records
check process.

(b) A notice that the SI may be subject to fingerprinting and a crimi-
nal records check.

(4) The Department shall verify the identity of an SI using methods
which include but are not limited to asking the SI for current and valid gov-
ernment-issued photo identification and confirming the information on the
photo identification with the SI, the information written in the criminal
records check request, and the information taken for a fingerprint capture if
a national criminal records check is conducted.

(5) BCU shall conduct an Oregon criminal records check after receiv-
ing a criminal records check request.
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(a) Using information submitted, BCU may obtain criminal offender
information from the LEDS system and may request other criminal records
information as needed.

(b) The Department shall handle criminal offender information
obtained through LEDS in accordance with applicable OSP requirements in
ORS chapter 181 and the rules adopted pursuant thereto (see OAR chapter
125, division 007 and chapter 257, division 15).

(6) BCU may conduct a fingerprint-based national criminal records
check after an Oregon criminal records check is completed.

(a) A fingerprint-based national criminal records check may be com-
pleted under any of the following circumstances:

(A) The SI has out of state residency evidenced by the SI’s possession
of an out of state driver license or being outside Oregon for 60 or more con-
secutive days during the previous five years.

(B) The LEDS check, SI disclosures, or any other criminal records
information obtained by the Department indicates there may be criminal
records outside of Oregon.

(C) The Department has reason to question the identity or history of
the SI.

(D) The SI’s position is at Oregon state institutions under OAR 407-
007-0010(19)(g).

(E) The SI is assigned duties involving any aspect of a criminal
records or abuse check process.

(F) A fingerprint-based criminal records check is required by federal
or state laws or regulations, other rules adopted by the Department, or by
contract with the Department.

(G) If the Department has reason to believe that fingerprints are need-
ed to make a final fitness determination.

(b) BCU shall request fingerprints for an SI under the age of 18 in
accordance with OAR 125-007-0220(3).

(c) The SI shall complete and submit a fingerprint capture when
requested by the Department.

(A) The Department shall give the SI notice regarding the Social
Security number as set forth in OAR 407-007-0030.

(B) The SI shall submit fingerprint capture to the BCU within the time
frame indicated in a written notice.

(C) The Department may require new fingerprint capture if previous
captures are rejected by OSP or the FBI.

(7) The Department may also conduct a state-specific criminal
records check in lieu of or in addition to a national criminal records check.
Reasons for a state-specific criminal records check include but are not lim-
ited to:

(a) When the Department has reason to believe that out-of-state crim-
inal records may exist.

(b) When the Department has been unable to complete a national
criminal records check due to illegible fingerprints.

(c) When the national criminal records check results show incomplete
information about charges or criminal records without final disposition.

(d) When there is indication of residency or criminal records in a state
that does not submit all criminal records to the FBI.

(e) When, based on available information, the Department has reason
to believe that a state-specific criminal records check is necessary.

(8) In order to complete a criminal records check and fitness determi-
nation, the Department may require additional information from an SI.

(a) Additional information includes but is not limited to criminal,
judicial, other background information, or proof of identity.

(b) If an SI who is a represented Department employee is required to
provide additional information, the process for obtaining that information
through investigatory interviews shall adhere to collective bargaining
agreements on investigatory interviews.

(9) The Department may conduct a criminal records check in situa-
tions of imminent danger.

(a) If the Department determines there is indication of criminal
behavior by an SI that could more likely than not pose an immediate risk to
the Department, its clients, or vulnerable persons, the Department shall
authorize a criminal records check without the completion of a criminal
records check request.

(b) If the Department determines that a fitness determination based on
the criminal records check would be adverse to the SI, the Department shall
provide the SI, if available, the opportunity to disclose criminal records,
potentially disqualifying conditions, and other information as indicated in
OAR 407-007-0060 before the completion of the fitness determination.

(10) Criminal records checks conducted under this rule shall be doc-

umented in writing.
Stat. Auth.:ORS 181A.195, 181A.200 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200 & 409.010
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Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08; DHSD 7-2008, f. 8-29-08,
cert. ef. 9-1-08; DHSD 9-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 2-2016(Temp), f. & cert.
ef.1-14-16 thru 7-11-16

407-007-0050
Other Potentially Disqualifying Conditions

Pursuant to OAR 125-007-0273(5), the following are potentially dis-
qualifying conditions:

(1) The SI makes a false statement to the Department, Authority, or
Human Resources, including the provision of materially false information,
false information regarding criminal history, or failure to disclose informa-
tion regarding criminal history. Nondisclosure of charges classified as less
than a misdemeanor such as violations or infractions may not be considered
as false statement.

(2) The SI is a registered sex offender in any jurisdiction. There is a
rebuttable presumption that an SI is likely to engage in conduct that would
pose a significant risk to the Department, its clients, or vulnerable individ-
uals if the SI has been designated a predatory sex offender under ORS
181.585 or found to be a sexually violent dangerous offender under ORS
144.635 (or similar statutes in other jurisdictions).

(3) The SI has an outstanding warrant in any jurisdiction.

(4) The SI has a deferred sentence, conditional discharge, or is partic-
ipating in a diversion program in any jurisdiction for any potentially dis-
qualifying crime.

(5) The Sl is currently on probation, parole, or post-prison supervision
for any crime in any jurisdiction, regardless of the original conviction date
or date of guilty or no contest plea if there is no conviction date.

(6) The SI is found in violation of post-prison supervision, parole, or
probation for any crime in any jurisdiction regardless of the original con-
viction date or date of guilty or no contest plea if there is no conviction
date, within five years or less from the date of the criminal records check
request or the date the Department conducted a criminal records check due
to imminent danger.

(7) The SI has an unresolved arrest, charge, or a pending indictment
for any crime in any jurisdiction.

(8) The SI has been arrested in any jurisdiction as a fugitive from
another state or a fugitive from justice, regardless of the date of arrest.

(9) An adjudication in a juvenile court in any jurisdiction, finding that
the SI was responsible for a potentially disqualifying crime that would
result in a conviction if committed by an adult. Subsequent adverse rulings
from a juvenile court, such as probation violations, shall also be considered
potentially disqualifying if within five years from the date of the criminal
check request or the date BCU conducted a criminal records check due to
imminent danger.

(10) A finding of “guilty except for insanity,” “guilty except by rea-
son of insanity,” “not guilty by reason of insanity,” “responsible except for
insanity,” “not responsible by reason of mental disease or defect,” or simi-
larly worded disposition in any jurisdiction regarding a potentially disqual-
ifying crime, unless the local statutes indicate that such an outcome is con-

sidered an acquittal.
Stat. Auth.: ORS 181A.195, 181A.200 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200 & 409.010
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08; DHSD 7-2008, f. 8-29-08,
cert. ef. 9-1-08; DHSD 9-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 2-2016(Temp), f. & cert.
ef.1-14-16 thru 7-11-16

”

407-007-0060
Weighing Test

If the SI has potentially disqualifying convictions under OAR 125-
007-0270 or potentially disqualifying conditions under OAR 407-007-
0050, Human Resources shall conduct a weighing test. The weighing test
shall include consideration of factors pursuant to ORS 181A.195(10)(d)
and the following if available to the BCU or Human Resources at the time
of the weighing test:

(1) Circumstances regarding the nature of potentially disqualifying
crimes and conditions including but not limited to:

(a) Age of the SI at time of the potentially disqualifying crime or con-
dition.

(b) Details of incidents leading to the charges of potentially disquali-
fying crimes or resulting in potentially disqualifying conditions.

(c) Facts that support the conviction or other potentially disqualifying
condition.

(d) Passage of time since commission of the crime or potentially dis-
qualifying condition.

(e) Consideration of state or federal laws, regulations, or rules cover-
ing the position or the Department, regarding the potentially disqualifying
crimes or conditions.
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(2) Other factors when available including but not limited to:

(a) Other information related to criminal activity including charges,
arrests, pending indictments, or convictions. Other behavior involving con-
tact with law enforcement may also be reviewed if information is relevant
to other criminal records or shows a pattern relevant to criminal history.

(b) Periods of incarceration.

(c) Status of and compliance with parole, post-prison supervision, or
probation.

(d) Evidence of drug or alcohol issues directly related to criminal
activity or potentially disqualifying conditions.

(e) Evidence of other treatment or rehabilitation related to criminal
activity or potentially disqualifying conditions.

(f) Likelihood of repetition of criminal behavior or behaviors leading
to potentially disqualifying conditions, including but not limited to patterns
of criminal activity or behavior or whether the SI appears to accept respon-
sibility for past actions, as determined by the Department.

(g) Changes in circumstances subsequent to the criminal activity or
disqualifying conditions including but not limited to:

(A) History of high school, college, or other education related accom-
plishments.

(B) Work history (employee or volunteer).

(C) History regarding licensure, certification, or training for licensure
or certification.

(D) Written recommendations from current or past employers.

(h) Indication of the SI's cooperation, honesty, or the making of a
false statement during the criminal records check process, including
acknowledgment and acceptance of responsibility of criminal activity and
potentially disqualifying conditions.

(3) The relevancy of the SI's criminal history or potentially disquali-
fying conditions to the position or to the environment of the position, shall
be considered. Consideration includes the relation between the SI's poten-
tially disqualifying crimes or conditions and the following tasks or duties in
the position:

(a) Access to or direct contact with Department clients, client proper-
ty, or client funds.

(b) Access to information technology services, or control over or
access to information technology systems that would allow an individual
holding the position to harm the information technology systems or the
information contained in the systems.

(c) Access to information, the disclosure of which is prohibited by
state or federal laws, rules, or regulations, or information that is defined as
confidential under state or federal laws, rules, or regulations.

(d) Access to payroll functions.

(e) Responsibility for receiving, receipting, or depositing money or
negotiable instruments.

(f) Responsibility for billing, collections, or other financial transac-
tions.

(g) Access to mail received or sent to the Department, including inter-
agency mail, or access to any mail facilities in the Department.

(h) Responsibility for auditing the Department or other governmental
agencies.

(i) Responsibility for any personnel or human resources functions.

(j) Access to personal information about employees, clients, or mem-
bers of the public including Social Security numbers, dates of birth, driver
license numbers, residency information, medical information, personal
financial information, criminal offender information, or other criminal
records information.

(k) Access to medications, chemicals, or hazardous materials; access
to facilities in which medications, chemicals, and hazardous materials are
present; or access to information regarding the transportation of medica-
tions, chemicals, or hazardous materials.

(L) Access to property to which access is restricted in order to protect
the health or safety of the public.

(m) Responsibility for security, design, or construction services. This
includes government buildings, grounds, or facilities or buildings, owned,
leased, or rented for government purposes.

(n) Access to critical infrastructure or security-sensitive facilities or
information.

Stat. Auth.: ORS 181A.195, 181A.200 & 409.050

Stats. Implemented: ORS 181A.195, 181A.200 & 409.010

Hist.: DHSD 2-2008(Temp). f. & cert. ef. 3-31-08 thru 9-26-08; DHSD 7-2008, f. 8-29-08,

cert. ef. 9-1-08; DHSD 9-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 2-2016(Temp), f. & cert.
ef.1-14-16 thru 7-11-16
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407-007-0065
Hired on a Preliminary Basis

The Department shall make a preliminary fitness determination to
determine if an SI may work, volunteer, be employed, or otherwise perform
in the position listed in the criminal records check request prior to a final
fitness determination. The Department may not hire an SI on a preliminary
basis prior to the completion of a preliminary fitness determination.

(1) The Department shall complete a preliminary fitness determina-
tion and send notice to the hiring manager.

(2) After review of the criminal records check request, the
Department shall make one of the following determinations:

(a) An SI may be hired on a preliminary basis, only during the time
period prior to a final fitness determination, into the position listed in the
criminal records check request and allowed to participate in training, ori-
entation, and position activities under the one of the following circum-
stances:

(A) If there is no indication of potentially disqualifying crimes or con-
ditions in the criminal records check request and the Department has no
reason to believe the SI has potentially disqualifying crimes or conditions.

(B) If an SI discloses potentially disqualifying crimes or conditions,
the SI may be hired on a preliminary basis only after BCU completes a
weighing test. The Department may hire an SI on a preliminary basis only
if, based on information available at the time, BCU determines that more
likely than not that the SI poses no potential threat to the Department, its
clients, or vulnerable persons.

(b) The Department may not hire an SI on a preliminary basis if the
BCU determines that:

(A) After a weighing test, the SI more likely than not poses a poten-
tial threat to the Department, its clients, or vulnerable persons;

(B) The SI’s most recent criminal records check under these rules or
other Department criminal records check rules resulted in a denial; or

(C) The SI is currently involved in contesting a criminal records
check determination under these or other Department criminal records
check or abuse check rules.

(4) An SI who is hired on a preliminary basis shall be actively super-
vised at all times by an individual who has been approved without restric-
tions pursuant to these rules or previous Department criminal records check
rules. The individual providing active supervision shall do at all times the
following:

(a) Be in the same building as the SI or, if outdoors of Department
buildings or any location off Department property, be within line of sight
and hearing of the SI;

(b) Know where the SI is and what the SI is doing; and

(c) Periodically observe the actions of the SI.

(5) An SI who was approved without restrictions within the previous
24 months through a documented criminal records check pursuant to these
rules may work after being hired on a preliminary basis without active
supervision. The 24 month time frame is calculated from the date of previ-
ous approval to the date starting the new position. This exemption is not
allowed in any of the following situations:

(a) If the SI cannot provide documented proof that he or she worked
continuously under the previous approval for at least one year.

(b) If there is evidence of criminal activity within the previous 24
months.

(c) If the Department determines the job duties in the new position are
so substantially different from the previous position that the previous fit-
ness determination is inadequate for the new position.

(6) The Department may immediately remove an SI hired on a pre-
liminary basis from the position. Removal is not subject to hearing or
appeal. Reasons for removal include but are not limited to the following:

(a) There is any indication of falsification in the criminal records
check request.

(b) The SI fails to disclose convictions for any potentially disqualify-
ing crimes, any arrests that did not result in convictions, or any out of state
arrests or convictions.

(c) The Department determines that allowing the SI to be hired on a
preliminary basis is not appropriate, based on the application, criminal
records, position duties, or regulations regarding the position.

(7) Nothing in this rule is intended to require that an SI, who is eligi-
ble for being hired on a preliminary basis be allowed to work, volunteer, be
employed, or otherwise perform in the position listed in the criminal

records check request prior to a final fitness determination.
Stat. Auth.: ORS 181A.195, 181A.200 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200 & 409.010
Hist.: DHSD 9-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 2-2016(Temp), f. & cert. ef.1-14-
16 thru 7-11-16
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407-007-0070
Final Fitness Determinations

The Department shall make a final fitness determination in accor-
dance with OAR 125-007-0260 after all necessary criminal records checks
and a weighing test, if necessary, have been completed. The Department
may obtain and consider additional information as necessary to complete
the final fitness determination.

(1) The final fitness determination may result in one of the following
outcomes:

(a) The Department may approve an SI if:

(A) The SI has no potentially disqualifying crimes or potentially dis-
qualifying conditions; or

(B) The SI has potentially disqualifying crimes or potentially dis-
qualifying conditions and, after a weighing test with available information,
the Department determines that more likely than not the SI poses no risk to
the Department, its clients, or vulnerable persons.

(b) The Department may approve an SI with restrictions if, after a
weighing test with available information, it determines that more likely
than not that the SI poses no risk to the Department, its clients, or vulnera-
ble persons, if certain restrictions are placed on the SI, such as but not lim-
ited to restrictions to one or more specific clients, position duties, or envi-
ronments. The Department shall complete a new background check and fit-
ness determination on the SI before removing a restriction. A fitness deter-
mination of approved with restrictions shall only be considered for the fol-
lowing SIs:

(A) An individual secured by the Department through the services of
a temporary employment agency, staffing agency, or personnel services
agency who is providing any of the duties or having access as described in
OAR 407-007-0060(3).

(B) A volunteer or student under Department direction and control.

(C) A Department client who is placed in a Work Experience or JOBS
Plus program at a Department site.

(D) Any individual who is required to complete a criminal records
check pursuant to the statutory authority of ORS 181A.195 and 181A.200
or the authority of these rules pursuant to a contract with the Department.

(c) The Department shall deny an SI whom it determines, after a
weighing test with available information, more likely than not poses a risk
to the Department, its clients, or vulnerable individuals.

(d) The Department shall consider a criminal records check to have
any outcome of incomplete fitness determination in the following circum-
stances:

(A) The Department or SI discontinues the application or the SI fails
to cooperate with the criminal records check or fitness determination
process, including but not limited to refusal to be fingerprinted or failing to
respond in a timely manner to requests from the Department. The back-
ground check request is considered closed and there are no hearing rights
for the SI.

(B) BCU determines that the SI has no potentially disqualifying con-
victions under OAR 125-007-0270 and no potentially disqualifying condi-
tions under OAR 407-007-0050, and has been denied under OAR 407-007-
0400 to 407-007-0460 due to a weighing test involving potentially disqual-
ifying abuse.

(C) Human Resources determines that the SI is ineligible for the posi-
tion due to federal requirements, state statutes, or for reasons other than
criminal history.

(2) Upon completion of a final fitness determination, the Department
shall provide written notice to the SI. The notice shall:

(a) Be in a Department approved format;

(b) Include information regarding appeal rights for denied or
approved with restrictions outcomes. The notice shall also include a state-
ment that it becomes a final order by default in the event of a withdrawal
or a failure to participate during the appeal or hearing; and

(c) Be mailed or hand-delivered to the SI no later than 14 calendar
days after the decision. The effective date of action shall be recorded on the
notice.

(d) Human Resources shall also provide employees with all formal
disciplinary documents and letters up to and including a letter of dismissal.

(4) When an SI is denied, the Department may not allow the SI to
work, volunteer, be employed, or otherwise perform in the position listed in
the criminal records check request. A denial applies only to the position in
question.

(a) The process for a Department employee’s removal from service or
dismissal shall adhere to Department-wide Support Services discharge poli-
cies, Department of Administrative Services’ Human Resource Services
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Division dismissal polices, and collective bargaining agreements on dis-
charge, as applicable.

(b) For all other SIs, a denial shall result in immediate dismissal.

(5) Final fitness determinations shall be documented in writing,
including any other necessary details including but not limited to restric-
tions in a restricted approval or potentially disqualifying crimes or condi-
tions in a denial.

(6) The Department shall make new fitness determinations for each
application. The outcome of previous fitness determinations does not set a

precedent for subsequent fitness determinations.
Stat. Auth.: ORS 181A.195, 181A.200 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200 & 409.010
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08; DHSD 7-2008, f. 8-29-08,
cert. ef. 9-1-08; DHSD 9-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 2-2016(Temp), f. & cert.
ef.1-14-16 thru 7-11-16

407-007-0075
Closed Case

If an SI discontinues the application or fails to cooperate with the
criminal records check or fitness determination process, the application is
considered incomplete and shall be closed.

(1) Discontinuance or failure to cooperate includes but is not limited
to the following circumstances:

(a) The SI refuses to be fingerprinted when required by these rules.

(b) The SI fails to respond within a stated time period to a request for
corrections to the application, fingerprints, or provide any other informa-
tion necessary to conduct a criminal records check and there is not enough
information available to make a fitness determination.

(c) The SI withdraws the application, leaves the position prior to com-
pletion of the criminal records check, or the Department cannot locate or
contact the SI.

(d) The SI is determined to be ineligible for the position for reasons
other than the criminal records check.

(2) When the application is closed without a final fitness determina-
tion, there is no right to contest the closure.

(3) When a case is closed, the SI shall not be allowed to work, volun-
teer, be employed, or otherwise perform in the position listed on the
Background Check Request form. A closed case applies only to the position
in question.

(a) The process for a Department employee’s removal from service or
dismissal shall adhere to Department-wide Support Services discharge poli-
cies, Department of Administrative Services” Human Resource Services
Division dismissal polices, and collective bargaining agreements on dis-
charge, as applicable.

(b) For all other SIs, a closed case shall result in immediate dismissal.

(4) The Office of Human Resources or the BCU shall document in
writing the reasons for a closed case, and shall provide that information to

the SI.
Stat. Auth.: ORS 181.534, 181.537 & 409.050
Stats. Implemented: ORS 181.534, 181.537 & 409.010
Hist.: DHSD 9-2009, f. 12-31-09, cert. ef. 1-1-10; Suspended by DHSD 2-2016(Temp), f. &
cert. ef.1-14-16 thru 7-11-16

407-007-0080
Contesting a Final Fitness Determination

(1) An SI may contest a final fitness determination of denied or
restricted approval pursuant to OAR 125-007-0300.

(2) If an SI is denied, then the SI may not work, volunteer, be
employed, or otherwise perform in positions covered by these rules. An SI
appealing a restricted approval may only work under the terms of the
restriction during the appeal.

(3) If an adverse outcome is changed at any time during the appeal
process, the change does not guarantee employment or placement.

(4) The SI has may represent himself or herself or have legal repre-
sentation during the appeal process. The SI may not be represented by a lay
person. In this rule, the term *“SI” shall be considered to include the SI's
legal representative.

(5) An SI who is already employed by the Department at the time of
the final fitness determination may appeal through applicable personnel
rules, policies, and collective bargaining provisions. The SI's decision to do
so is an election of remedies as to the rights of the SI with respect to the fit-
ness determination and constitutes a waiver of the contested case process
described in this rule.

(6) An SI who wishes to challenge an adverse fitness determination
may appeal the determination by requesting a contested case hearing. The
appeal process is conducted in accordance with OAR 125-007-0300, ORS
183.411 to 183.497 and the Attorney General’s Uniform and Model Rules
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of Procedure for the Office of Administrative Hearings (OAH), OAR 137-
003-0501 to 137-003-0700.

(a) To request a contested case hearing the SI shall complete and sign
the Hearing Request form.

(b) The completed and signed form must be received by the
Department within the following time lines:

(A) For Department employees and SlIs offered employment by the
Department, no later than 15 calendar days after the effective date of action
listed on the notice of the fitness determination.

(B) For all other SIs, no later than 45 calendar days after the effective
date of action listed on the notice of the fitness determination.

(c) If a request for hearing is not timely, the Department shall deter-
mine, based on a written statement from the SI and available information,
if there is good cause to proceed with the appeal.

(d) The Department may refer an untimely request to OAH for a hear-
ing on the issue of timeliness.

(7) When an SI requests a contested case hearing, the Department
may conduct an administrative review before referring the appeal to OAH.

(a) The SI must participate in the administrative review. Participation
may include but is not limited to providing additional information or addi-
tional documents requested by the Department within a specified amount of
time.

(b) The administrative review is not open to the public.

(8) The Department may conduct additional criminal records checks
during the appeal process to update or verify the SI's criminal records. If
needed, the Department shall amend the notice of fitness determination
during the appeal process while still maintaining the original hearing rights
and deadlines.

(9) A hearing representative shall represent the Department in con-
tested case hearings. The Department may also use representation through
the Department of Justice’s Office of the Attorney General.

(a) The administrative law judge shall make a new fitness determina-
tion based on the evidence and the contested case hearing record.

(b) The only remedy that may be awarded is a fitness determination
that the SI is approved or denied. Under no circumstances shall the
Department be required to place an SI in any position, nor shall the
Department be required to accept services or enter into a contractual agree-
ment with an SI.

(10) The result of an appeal is a final order.

(a) In the following situations, the notice of fitness determination
becomes the final order as if the SI never requested a hearing:

(A) Failure to request a hearing in the time allotted in this rule. No
other document shall be issued after the notice of fitness determination.

(B) Withdrawal of the request for hearing at any time during the
appeal process.

(b) The Department may make an informal disposition based on the
administrative review. The Department shall issue a final order and new
notice of fitness determination. If the resulting fitness determination is an
adverse outcome, the appeal shall proceed to contested case hearing.

(c) The Department shall issue a dismissal order in the following cir-
cumstances:

(A) The SI may withdraw a hearing request verbally or in writing at
any time before the issuance of a final order. A dismissal order due to a
withdrawal is effective the date the withdrawal is received by the
Department or OAH. The SI may cancel the withdrawal in writing within
14 calendar days after the date of withdrawal.

(B) The Department shall dismiss a hearing request when the SI fails
to participate in the administrative review. Failure to participate in the
administrative review shall result in termination of hearing rights. The
order is effective on the due date for participation in the administrative
review. The Department shall review a good cause request to reinstate hear-
ing rights if received in writing by the Department within 14 calendar days.

(C) The Department shall dismiss a hearing request when the SI fails
to appear at the time and place specified for the contested case hearing. The
order is effective on the date scheduled for the hearing. The Department
shall review a good cause request to reinstate hearing rights if received in
writing by the Department within 14 calendar days.

(d) After a hearing, the administrative law judge shall issue a pro-
posed and final order.

(A) If no written exceptions are received by the Department within 14
calendar days after the service of the proposed and final order, the proposed
and final order shall become the final order.

(B) If timely written exceptions to the proposed and final order are
received by the Department, the Department’s Director or designee shall
consider the exceptions and serve a final order, or request a written
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response or a revised proposed and final order from the administrative law
judge.

(11) Final orders, including dismissal and default orders, are subject
to reconsideration or rehearing petitions within 60 calendar days after the

final order is served, pursuant to OAR 137-003-0675.
Stat. Auth.: ORS 181A.195, 181A.200 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200, 183.341 & 409.010
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08; DHSD 7-2008, f. 8-29-08,
cert. ef. 9-1-08; DHSD 9-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 2-2016(Temp), f. & cert.
ef.1-14-16 thru 7-11-16

407-007-0090
Record Keeping, Confidentiality

(1) All LEDS reports are confidential and the Department shall main-
tain the reports in accordance with applicable OSP requirements in ORS
chapter 181 and the rules adopted pursuant thereto (see OAR chapter 257,
division 15).

(a) LEDS reports may only be shared with approved Department
authorized designees if there is a need to know consistent with these rules.

(b) The LEDS report and any photocopies may not be shown or given
to the SI.

(2) The results of a national criminal records check provided by the
FBI or through OSP are confidential and may not be disseminated by the
Department except:

(a) If a fingerprint-based criminal records check was conducted on the
SI, the SI shall be provided a copy of the results upon request.

(b) During the contested case hearing, the Department shall provide
state and national criminal offender information as exhibits.

(3) All completed criminal records check requests, other criminal
records information, and other records collected or developed during the
criminal records check process shall be kept confidential and disseminated
only on a need-to-know basis.

(4) The Department shall retain and destroy all criminal records check
documents pursuant to federal law and records retention schedules pub-

lished by Oregon State Archives.
Stat. Auth.: ORS 181A.195, 181A.200 & 409.050
Stats. Implemented: ORS 181A.195, 181A.200 & 409.010
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08; DHSD 7-2008, f. 8-29-08,
cert. ef. 9-1-08; DHSD 9-2009, . 12-31-09, cert. ef. 1-1-10; DHSD 2-2016(Temp), f. & cert.
ef.1-14-16 thru 7-11-16

407-007-0400
Purpose
(1) The purpose of these rules, OAR 407-007-0400 to 407-007-0460,
is to provide for the abuse check of Department of Human Services
(Department) employees, volunteers, or individuals offered employment or
placement by the Department to determine if they are fit to provide care.
(2) Although criminal records checks may occur concurrently with
abuse checks performed under these rules and may share similar processes,
the abuse check process is separate from the criminal records checks that

may be performed under OAR 407-007-0000 to 407-007-0100.
Stat. Auth.: ORS 409.027 & 409.050
Stats. Implemented: ORS 409.025, 409.027 & 409.050
Hist.: DHSD 8-2009(Temp), f. & cert. ef. 10-1-09 thru 3-29-10; DHSD 2-2010, f. & cert. ef.
3-29-10; Suspended by DHSD 2-2016(Temp). f. & cert. ef.1-14-16 thru 7-11-16

Department of Human Services,
Aging and People with Disabilities and
Developmental Disabilities
Chapter 411

Rule Caption: Adult Protective Services Definition of Sexual
Abuse and Addition of Mandatory Reporters

Adm. Order No.: APD 24-2015(Temp)

Filed with Sec. of State: 12-16-2015

Certified to be Effective: 1-1-16 thru 6-28-16

Notice Publication Date:

Rules Amended: 411-020-0002

Subject: The Department of Human Services (Department) is imme-
diately amending the adult protective services rules in OAR chap-
ter 411, division 020 to comply with provisions of House Bill 2227
and Senate Bill 622. The Department must amend the sexual abuse
and mandatory reporter definitions to comply with legislation.
Rules Coordinator: Kimberly Colkitt-Hallman—(503) 945-6398
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411-020-0002
Definitions

Unless the context indicates otherwise, the following definitions
apply to the rules in OAR chapter 411, division 020:

(1) “Abuse” means any of the following:

(a) PHYSICAL ABUSE.

(A) Physical abuse includes:

(i) The use of physical force that may result in bodily injury, physical
pain, or impairment; or

(ii) Any physical injury to an adult caused by other than accidental
means.

(B) For purposes of this section, conduct that may be considered
physical abuse includes, but is not limited to:

(i) Acts of violence such as striking (with or without an object), hit-
ting, beating, punching, shoving, shaking, kicking, pinching, choking, or
burning; or

(ii) The use of force-feeding or physical punishment.

(C) Physical abuse is presumed to cause physical injury, including
pain, to adults in a coma or adults otherwise incapable of expressing injury
or pain.

(b) NEGLECT. Neglect including:

(A) Failure to provide the basic care, or services necessary to main-
tain the health and safety of an adult:

(i) Failure may be active or passive.

(ii) Failure creating a risk of serious harm or results in physical harm,
significant emotional harm or unreasonable discomfort, or serious loss of
personal dignity.

(iii) The expectation for care may exist as a result of an assumed
responsibility or a legal or contractual agreement, including but not limited
to, where an individual has a fiduciary responsibility to assure the continu-
ation of necessary care or services.

(B) An adult who in good faith is voluntarily under treatment solely
by spiritual means in accordance with the tenets and practices of a recog-
nized church or religious denomination shall, for this reason alone, not be
considered subjected to abuse by reason of neglect as defined in these rules.

(c) ABANDONMENT. Abandonment including desertion or willful
forsaking of an adult for any period of time by an individual who has
assumed responsibility for providing care, when that desertion or forsaking
results in harm or places the adult at risk of serious harm.

(d) VERBAL OR EMOTIONAL ABUSE.

(A) Verbal or emotional abuse includes threatening significant physi-
cal harm or threatening or causing significant emotional harm to an adult
through the use of:

(i) Derogatory or inappropriate names, insults, verbal assaults, pro-
fanity, or ridicule; or

(ii) Harassment, coercion, threats, intimidation, humiliation, mental
cruelty, or inappropriate sexual comments.

(B) For the purposes of this section:

(i) Conduct that may be considered verbal or emotional abuse
includes, but is not limited to, the use of oral, written, or gestured commu-
nication that is directed to an adult or within their hearing distance, regard-
less of their ability to comprehend.

(ii) The emotional harm that may result from verbal or emotional
abuse includes, but is not limited to, anguish, distress, fear, unreasonable
emotional discomfort, loss of personal dignity, or loss of autonomy.

(e) FINANCIAL EXPLOITATION. Financial exploitation including:

(A) Wrongfully taking, by means including, but not limited to, deceit,
trickery, subterfuge, coercion, harassment, duress, fraud, or undue influ-
ence, the assets, funds, property, or medications belonging to or intended
for the use of an adult;

(B) Alarming an adult by conveying a threat to wrongfully take or
appropriate money or property of the adult if the adult reasonably believes
that the threat conveyed maybe carried out;

(C) Misappropriating or misusing any money from any account held
jointly or singly by an adult; or

(D) Failing to use income or assets of an adult for the benefit, support,
and maintenance of the adult.

(f) SEXUAL ABUSE. Sexual abuse including:

(A) Sexual contact with a non-consenting adult or with an adult con-
sidered incapable of consenting to a sexual act. Consent, for purposes of
this definition, means a voluntary agreement or concurrence of wills. Mere
failure to object does not, in and of itself, constitute an expression of con-
sent;
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(B) Verbal or physical harassment of a sexual nature, including but
not limited to severe, threatening, pervasive or inappropriate exposure of an
adult to sexually explicit material or language;

(C) Sexual exploitation of an adult;

(D) Any sexual contact between an employee of a facility and an adult
residing in the facility unless the two are spouses;

(E) Any sexual contact that is achieved through force, trickery, threat,
or coercion; or

(F) An act that constitutes a crime under ORS 163.375, 163.405,
163411, 163.415, 163.425, 163.427, 163.465, 163.467, or 163.525 except
for incest due to marriage alone.

(g) INVOLUNTARY SECLUSION. Involuntary seclusion of an adult
for the convenience of a caregiver or to discipline the adult.

(A) Involuntary seclusion may include:

(i) Confinement or restriction of an adult to his or her room or a spe-
cific area; or

(ii) Placing restrictions on an adult’s ability to associate, interact, or
communicate with other individuals.

(B) In a facility, emergency or short-term, monitored separation from
other residents may be permitted if used for a limited period of time when:

(i) Used as part of the care plan after other interventions have been
attempted;

(ii) Used as a de-escalating intervention until the facility evaluates the
behavior and develops care plan interventions to meet the resident’s needs;
or

(iii) The resident needs to be secluded from certain areas of the facil-
ity when their presence in that specified area poses a risk to health or safe-
ty.

(h) WRONGFUL USE OF A PHYSICAL OR CHEMICAL
RESTRAINT OF AN ADULT.

(A) A wrongful use of a physical or chemical restraint includes situa-
tions where:

(i) A licensed health professional has not conducted a thorough
assessment before implementing a licensed physician’s prescription for
restraint;

(ii) Less restrictive alternatives have not been evaluated before the
use of the restraint; or

(iii) The restraint is used for convenience or discipline.

(B) Physical restraints may be permitted if used when a resident’s
actions present an imminent danger to self or others and only until imme-
diate action is taken by medical, emergency, or police personnel.

(2) “Adult” means an individual who is 18 years of age or older.

(3) “Aging and People with Disabilities” means the program area of
Aging and People with Disabilities, within the Department of Human
Services.

(4) “APD” means “Aging and People with Disabilities”.

(5) “APS” means adult protective services as described in these rules.

(6) “APS Risk Management” means the process by which adult pro-
tective services continues to maintain ongoing active contact with a report-
ed victim who continues to be at serious risk of harm.

(7) “Area Agency on Aging (AAA)” means the Department designat-
ed agency charged with the responsibility to provide a comprehensive and
coordinated system of service to individuals in a planning and service area.

(8) “At-risk” means there is reason to believe injury, hazard, damage,
or loss may occur.

(9) “Basic Care” means care essential to maintain the health and safe-
ty needs of an adult, but is not limited to, assistance with medication admin-
istration, medical needs, nutrition and supervision for safety as well as
activities of daily living including assistance with bathing, dressing,
hygiene, eating, mobility and toileting.

(10) “Community-Based Care Facility” means an assisted living
facility, residential care facility, adult foster home, or registered room and
board facility.

(11) “Conclusion” means:

(a) For the purposes of a facility investigation, a determination by the
adult protective services worker whether an incident occurred and, if it did,
whether the incident was the result of wrongdoing; and

(b) For the purposes of a community investigation or self-neglect
assessment, a determination by the adult protective services worker as to
whether an incident occurred and, if it did, whether the incident was the
result of wrongdoing or self-neglect.

(12) “Conservatorship” means a court has issued an order appointing
and investing an individual with the power and duty of managing the prop-
erty of another individual.
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(13) “Consumer” means the person applying for or eligible for
Medicaid home or community-based services.

(14) “Department” means the Department of Human Services (DHS).

(15) “Evidence” means material gathered, examined, or produced
during an adult protective services investigation. Evidence includes, but is
not limited to, witness statements, documentation, photographs, and rele-
vant physical evidence.

(16) “Financial Institution” has the meaning given that term in ORS
192.583.

(17) “Financial Records” has the meaning given that term in ORS
192.583.

(18) “Guardianship” means a court has issued an order appointing and
investing an individual with the power and duty of managing the care, com-
fort, or maintenance of an incapacitated adult.

(19) “Health Care Provider” has the meaning given that term in ORS
192.556.

(20) “Imminent Danger” means there is reasonable cause to believe
an adult’s life, physical well-being, or resources are in danger if no inter-
vention is initiated immediately.

(21) “Inconclusive” means that after a careful analysis of the evidence
gathered in an investigation, a determination of whether wrongdoing
occurred cannot be reached by a preponderance of the evidence.

(22) “Informed Choice” means the individual has the mental capaci-
ty, adequate information, and freedom from undue influence to understand
the current situation, understand the options available and their likely con-
sequences, be able to reasonably choose from among those options, and
communicate that choice.

(23) “Law Enforcement Agency” means:

(a) Any city or municipal police department;

(b) Any county sheriff’s office;

(c) The Oregon State Police;

(d) Any district attorney; or

(e) The Oregon Department of Justice.

(24) “Licensed Care Facility” means a facility licensed by the
Department, including nursing facilities, assisted living facilities, residen-
tial care facilities, and adult foster homes.

(25) “Local Office” means the local service staff of the Department or
Area Agency on Aging.

(26) “Mandatory Reporter” for the purpose of these rules, means any
public or private official who is required by statute to report suspected
abuse or neglect.

(a) If an individual is a mandatory reporter and comes in contact with
and has reasonable cause to believe that any individual living in a nursing
facility or an older adult in any setting has suffered abuse or neglect, the
mandatory reporter must immediately file a report with local law enforce-
ment or an office of the Department.

(b) Definitions of abuse or neglect for these purposes and procedures
for investigation are defined in ORS 124.050 to 124.095 or ORS 441.615
to 441.695 and OAR 411-085-0005, 411-085-0360, and 411-085-0370
(Nursing Facility Abuse).

(c) Mandatory reporting is also required if the individual comes into
contact with anyone who has abused an older adult or any individual living
in a nursing facility.

(d) The public or private officials who are mandatory reporters are:

(A) Physician, psychiatrist, naturopathic physician, osteopathic
physician, chiropractor, podiatric physician, physician assistant, or surgeon
including any intern or resident;

(B) Licensed practical nurse, registered nurse, nurse practitioner,
nurse’s aide, home health aide, or employee of an in-home health service;

(C) Employee of the Department of Human Services, community
developmental disabilities program, or Area Agency on Aging;

(D) Employee of the Oregon Health Authority, county health depart-
ment, or community mental health program;

(E) Employee of a nursing facility or an individual who contracts to
provide services to a nursing facility;

(F) Peace officer;

(G) Member of the Clergy;

(H) Regulated social worker, licensed professional counselor, or
licensed marriage and family therapist;

(I) Physical, speech, or occupational therapist, audiologist, or speech
language pathologist;

(J) Senior center employee;

(K) Information and referral or outreach worker;

(L) Firefighter or emergency medical services provider;

(M) Psychologist;
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(N) Licensee of an adult foster home or an employee of the licensee;

(O) Attorney;

(P) Dentist;

(Q) Optometrist;

(R) Member of the Legislative Assembly;

(S) Personal support worker;

(T) Home care worker; and

(U) For nursing facilities, all of the above, plus legal counsel,
guardian, or family member of the resident.

(27) “Multidisciplinary Team (MDT)” means a county-based inves-
tigative and assessment team that coordinates and collaborates for allega-
tions of adult abuse and self-neglect. The team may consist of personnel of
law enforcement, the local district attorney office, local Department or Area
Agency on Aging offices, community mental health and developmental dis-
ability programs, plus advocates for older adults and individuals with dis-
abilities, and individuals specially trained in abuse.

(28) “Multidisciplinary Team (MDT) Member” means an individual
or a representative of an agency that is allowed by law and recognized to
participate on the multidisciplinary team.

(29) “Older Adult” means any individual 65 years of age or older.

(30) “Physical Disability” means any physical condition or cognitive
condition such as brain injury or dementia that significantly interferes with
an adult’s ability to protect themself from harm or neglect. (See OAR 411-
020-0015, Eligibility).

(31) “Protected Health Information” has the meaning given that term
in ORS 192.556.

(32) “Relevant” means tending to prove or disprove the allegation at
hand.

(33) “Reported Perpetrator (RP)” means the facility, an agent or
employee of the facility, or any individual reported to have committed
wrongdoing.

(34) “Reported Victim (RV)” means the individual whom wrongdo-
ing or self-neglect is reported to have been committed against.

(35) “Risk Assessment” means the process by which an individual is
evaluated for risk of harm and for the physical and cognitive abilities to
protect his or her interests and personal safety. The living situation, support
system, and other relevant factors are also evaluated to determine the
impact on the individual’s ability to become or remain safe.

(36) “Risk of Serious Harm” means that without intervention, the
individual is likely to incur substantial injury or loss.

(37) “Self-Determination” means an adult’s ability to decide his or
her own fate or course of action without undue influence.

(38) “Self-Neglect” means the inability of an adult to understand the
consequences of his or her actions or inaction when that inability leads to
or may lead to harm or endangerment to self or others.

(39) “Services” as used in the definition of abuse includes, but is not
limited to, the provision of food, clothing, medicine, housing, medical serv-
ices, housekeeping, and transportation as well as assistance with bathing or
personal hygiene, or any other service essential to the well-being of an
adult.

(40) “Substantiated” means that the preponderance (majority) of the
evidence gathered and analyzed in an investigation indicates that the alle-
gation is true.

(41) “These Rules” mean the rules in OAR chapter 411, division 020.

(42) “Undue Influence” means the process by which an individual
uses his or her role and power to exploit the trust, dependency, and fear of
another individual and to deceptively gain control over the decision mak-
ing of the second individual.

(43) “Unsubstantiated” means that the preponderance (majority) of
the evidence gathered and analyzed in an investigation indicates that the
allegation is not true.

(44) “Wrongdoing” means:

(a) For the purposes of a facility investigation, an act that violates a
licensing or other rule without regard to the intent of the reported perpetra-
tor or the outcome to the reported victim; and

(b) For the purposes of a community investigation, an action or inac-
tion that meets the definition of abuse, without regard to the intent of the

reported perpetrator or the outcome to the reported victim.
Stat. Auth.: ORS 410.070, 411.116, 441.637, 443.450, 443.765, & 443.767
Stats. Implemented: ORS 124.050-124.095, 410.020, 410.040, 410.070, 411.116, 441.630 —
441.695, 443 450, 443.500, 443767, & 2012 OL Ch. 70
Hist.: SSD 5-1994, f. & cert. ef. 11-15-94; SSD 5-1995, f. 5-31-95, cert. ef. 6-1-95; SPD 6-
2005, £. 4-29-05, cert. ef. 7-1-05; SPD 10-2006, f. 3-23-06, cert. ef. 4-1-06; SPD 33-2000, .
& cert. ef. 12-21-06; SPD 21-2009(Temp), f. 12-31-09, cert. ef. 1-1-10 thru 6-30-10; SPD 8-
2010, f. 6-29-10, cert. ef. 7-1-10; SPD 7-2012(Temp), f. & cert. ef. 6-1-12 thru 11-28-12;
SPD 15-2012, f. & cert. ef. 11-28-12; APD 37-2014, f. 11-24-14, cert. ef. 1-1-15; APD 24-
2015(Temp), f. 12-16-15, cert. ef. 1-1-16 thru 6-28-16
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Rule Caption: RE-FILE: DHS — Home and Community-Based
(HCB) Services and Settings and Person-Centered Service
Planning

Adm. Order No.: APD 25-2015

Filed with Sec. of State: 12-28-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 10-1-2015

Rules Amended: 411-004-0020

Subject: To implement the regulations and expectations of the U.S.
Department of Health and Human Services, Centers for Medicare
and Medicaid Services (CMS), the Department of Human Services
(Department) is proposing to adopt rules in OAR chapter 411, divi-
sion 004 to provide a foundation of standards to support the network
of Medicaid-funded and private pay residential and non-residential
Home and Community-Based Services (HCBS), Home and Com-
munity-Based (HCB) settings, and person-centered service planning
for individuals receiving HCBS in Oregon.

The proposed rules ensure individuals receive HCBS in settings
that are integrated in and support the same degree of access to the
greater community as people not receiving HCBS, including oppor-
tunities for individuals enrolled in or utilizing HCBS to:

- Seek employment and work in competitive integrated employ-
ment settings;

- Engage in community life;

- Control personal resources; and

- Receive services in the community.

The Department is amending 411-004-0020 to add in a sentence
to assure providers they will not be charged sanctions or penalties,
in most circumstances, until after September 1,2018.

Rules Coordinator: Kimberly Colkitt-Hallman—(503) 945-6398

411-004-0020
Home and Community-Based Services and Settings

(1) Residential and non-residential HCB settings must have all of the
following qualities:

(a) The setting is integrated in and supports the same degree of access
to the greater community as people not receiving HCBS, including oppor-
tunities for individuals enrolled in or utilizing HCBS to:

(A) Seek employment and work in competitive integrated employ-
ment settings;

(B) Engage in greater community life;

(C) Control personal resources; and

(D) Receive services in the greater community.

(b) The residential or non-residential setting is selected by an indi-
vidual or, as applicable, the legal or designated representative of the indi-
vidual, from among available setting options, including non-disability spe-
cific settings and an option for a private unit in a residential setting. The set-
ting options must be:

(A) Identified and documented in the person-centered service plan for
the individual;

(B) Based on the needs and preferences of the individual;

(C) For residential settings, based on the available resources of the
individual for room and board; and

(D) For employment and non-residential day services, a non-disabili-
ty specific setting option must be presented and documented in the person-
centered service plan.

(c) The setting ensures individual rights of privacy, dignity, respect,
and freedom from coercion and restraint.

(d) The setting optimizes, but does not regiment, individual initiative,
autonomy, self-direction, and independence in making life choices includ-
ing, but not limited to, daily activities, physical environment, and with
whom to interact.

(e) The setting facilitates individual choice regarding services and
supports, and who provides the services and supports.

(2) Provider owned, controlled, or operated residential settings must
have all of the following qualities:

(a) The setting meets all the qualities in section (1) of this rule.

(b) The setting is physically accessible to an individual.

(c) The unit is a specific physical place that may be owned, rented, or
occupied by an individual under a legally enforceable Residency
Agreement. The individual has, at a minimum, the same responsibilities
and protections from an eviction that a tenant has under the landlord tenant
law of the state, county, city, or other designated entity. For a setting in
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which landlord tenant laws do not apply, the Residency Agreement must
provide protections for the individual and address eviction and appeal
processes. The eviction and appeal processes must be substantially equiva-
lent to the processes provided under landlord tenant laws.

(d) Each individual has privacy in his or her own unit.

(e) Units must have entrance doors lockable by the individual, with
the individual and only appropriate staff having a key to access the unit.

(f) Individuals sharing units must have a choice of roommates.

(g) Individuals must have the freedom to decorate and furnish his or
her own unit as agreed to within the Residency Agreement.

(h) Each individual may have visitors of his or her choosing at any
time.

(i) Each individual has the freedom and support to control his or her
own schedule and activities.

(j) Each individual has the freedom and support to have access to food
at any time.

(3) The qualities of an HCB setting described in sections (2)(d) to
(2)(j) of this rule apply to children under the age of 18, enrolled in or uti-
lizing HCBS, and residing in provider owned, controlled, or operated resi-
dential settings, in the context of addressing any limitations beyond what
are typical health and safety precautions or discretions utilized for children
of the same age without disabilities. Health and safety precautions or dis-
cretions utilized for children under the age of 18, enrolled in or utilizing
HCBS, and residing in provider owned, controlled, or operated residential
settings, shall be addressed through a person-centered service planning
process and documented in the person-centered service plan for the child.
Limitations which deviate from and are more restrictive than what is typi-
cal for children of the same age without disabilities, must comply with
OAR 411-004-0040.

(4) When conditions under sections (2)(d) to (2)(j) of this rule may
not be met due to threats to the health and safety of the individual or oth-
ers, the person-centered service plan may apply an individually-based lim-
itation with the consent of the individual or, as applicable, the legal repre-
sentative of the individual, as described in OAR 411-004-0040.

(5) Providers initially licensed, certified, or endorsed by DHS or
OHA on or after January 1, 2016 must meet the requirements in this rule
prior to being licensed, certified, or endorsed.

(6) Providers licensed, certified, or endorsed prior to January 1,2016
must make measurable progress toward compliance with these rules and be
in full compliance with these rules by September 1, 2018. The Department
will not issue sanctions and penalties on these OAR 411 Division 4 rules
until September 1, 2018 if a provider is making measureable progress
towards compliance.

(7) HCB settings do not include the following:

(a) A nursing facility;

(b) An institution as outlined in ORS 426.010;

(c) An intermediate care facility for individuals with intellectual dis-
abilities;

(d) A hospital providing long-term care services; or

(e) Any other setting that has the qualities of an institution.

(A) The following settings are presumed to have the qualities of an
institution:

(i) A setting that is located in a building that is also a publicly or pri-
vately operated facility that provides inpatient institutional treatment;

(ii) A setting that is located in a building on the grounds of, or imme-
diately adjacent to, a public institution; or

(iii) A setting that has the effect of isolating individuals receiving
HCBS from the greater community.

(B) In addition to the qualities under subsection (A) above, non-resi-
dential settings that isolate individuals receiving HCBS from the greater
community and are presumed to have the qualities of an institution also
include:

(i) Facility-based prevocational settings that do not, at minimum, pro-
vide interaction with the general public; or

(ii) Facility or site-based non-residential day service settings that do
not, at minimum, facilitate going out into the greater community.

(C) A setting that is presumed to have the qualities of an institution,
as described in this section, will be subject to a heightened scrutiny process.
If a setting has indicators that lead the State to question their HCBS status,
the setting will be given the opportunity to rebut that presumption by sub-
mitting evidence of their compliance with these regulations. Based on the
evidence, the State may determine that a setting has not overcome the pre-
sumption and HCBS funding will not be utilized. If the State determines
that a setting has provided adequate evidence to rebut the presumption that
it has the qualities of an institution, the State will submit the evidence to
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CMS after a public comment period. CMS determines, based on informa-
tion presented by DHS, OHA, or other parties, whether the setting is home
and community-based or is institutional in nature. If CMS determines that
a setting has not overcome the presumption and is institutional in nature,

HCBS funding will not be utilized.
Stat. Auth.: ORS 409.050, 413.042, 413.085
Stats. Implemented: ORS 409.050, 413.042, 413.085
Hist.: APD 23-2015.f. 12-15-15, cert. ef. 1-1-16; APD 25-2015, f. 12-28-15, cert. ef. 1-1-16

Rule Caption: Residential Care and Assisted Living Facilities
Adm. Order No.: APD 26-2015(Temp)

Filed with Sec. of State: 12-29-2015

Certified to be Effective: 1-1-16 thru 6-28-16

Notice Publication Date:

Rules Adopted: 411-054-0038

Rules Amended: 411-054-0000, 411-054-0005,411-054-0012,411-
054-0025, 411-054-0027, 411-054-0036

Subject: The Department of Human Services (Department) is imme-
diately amending OAR chapter 411, division 054 and adopting a new
rule to add in requirements surrounding individually-based limita-
tions for residential care and assisted living facilities to align the rules
with the newly adopted rules in 411-004. The rules in 411-004 pro-
vide a foundation of standards to support the network of Medicaid-
funded and private pay residential Home and Community-Based
Services (HCBS), Home and Community-Based (HCB) settings, and
person-centered service planning for individuals receiving HCBS in
Oregon.

The amended rules ensure individuals in residential care and
assisted living and facilities receive HCBS in settings that are inte-
grated in and support the same degree of access to the greater com-
munity as people not receiving HCBS, including opportunities for
individuals enrolled in or utilizing HCBS to:

- Engage in community life;

- Control personal resources; and

- Receive services in the community.

The Department needs to update language in 411-054-0012 (Mar-
ket Study language) to comply with H.B. 2413 (2015) and 411-054-
0025 (Criminal Background language) to comply with H.B. 4151
(2015).

The Department will update the rules to match current Department
terminology, and perform minor grammar, punctuation, formatting,
and housekeeping changes.

Rules Coordinator: Kimberly Colkitt-Hallman—(503) 945-6398

411-054-0000
Purpose

(1) The purpose of these rules is to establish standards for assisted liv-
ing and residential care facilities that promote the availability of a wide
range of individualized services for elderly and persons with disabilities, in
a homelike environment. The standards are designed to enhance the digni-
ty, independence, individuality, and decision making ability of the resident
in a safe and secure environment while addressing the needs of the resident
in a manner that supports and enables the individual to maximize abilities
to function at the highest level possible.

(2) Residential care and assisted living facilities are also required to
adhere to Home and Community-Based Services, OAR 411-004. For pur-
poses of these rules, all residential care and assisted living facilities are con-
sidered home and community-based care settings and therefore will be

referred to as “facility.”
Stat. Auth.: ORS 410.070 & 443.450
Stats. Implemented: ORS 443 400 - 443 455, 443.991
Hist.: SPD 14-2007, f. 8-31-07, cert. ef. 11-1-07; APD 26-2015(Temp), f. 12-29-15, cert. ef.
1-1-16 thru 6-28-16

411-054-0005
Definitions

For the purpose of these rules, the following definitions apply:

(1) “Abuse” means abuse as defined in OAR 411-020-0002 (Adult
Protective Services).

(2) “Activities of Daily Living (ADL)” mean those personal func-
tional activities required by an individual for continued well-being, health,
and safety. Activities consist of eating, dressing, grooming, bathing, per-
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sonal hygiene, mobility (ambulation and transfer), elimination (toileting,
bowel, and bladder management), cognition, and behavior.

(3) “Acute Sexual Assault” means any non-consensual or unwanted
sexual contact that warrants medical treatment or forensic collection.

(4) “Administrator” means the individual who is designated by the
licensee that is responsible for the daily operation and maintenance of the
facility as described in OAR 411-054-0065.

(5) “Advance Directive” means a document that contains a health
care instruction or a power of attorney for health care.

(6) “Aging and People with Disabilities” means the program area of
Aging and People with Disabilities, within the Department of Human
Services.

(7) “APD” means “Aging and People with Disabilities”.

(8) “Applicant” means the individual, individuals, or entity, required
to complete a facility application for license.

(a) Except as set forth in OAR 411-054-0013(1)(b), applicant
includes a sole proprietor, each partner in a partnership, and each member
with a 10 percent or more ownership interest in a limited liability compa-
ny, corporation, or entity that:

(A) Owns the residential care or assisted living facility business; or

(B) Operates the residential care or assisted living facility on behalf
of the facility business owner.

(b) Except as set forth in OAR 411-054-0013(1)(b), for those who
serve the Medicaid population, applicant includes a sole proprietor, each
partner in a partnership, and each member with a five percent or more own-
ership interest in a limited liability company, corporation, or entity that:

(A) Owns the residential care or assisted living facility business; or

(B) Operates the residential care or assisted living facility on behalf
of the facility business owner.

(9) “Area Agency on Aging (AAA)” as defined in ORS 410.040
means the Department designated agency charged with the responsibility to
provide a comprehensive and coordinated system of services to seniors or
individuals with disabilities in a planning and service area. For the purpose
of these rules, the term Area Agency on Aging is inclusive of both Type A
and B Area Agencies on Aging that contract with the Department to per-
form specific activities in relation to residential care and assisted living
facilities including:

(a) Conducting inspections and investigations regarding protective
service, abuse, and neglect.

(b) Monitoring.

(c) Making recommendations to the Department regarding facility
license approval, denial, revocation, suspension, non-renewal, and civil
penalties.

(10) “Assisted Living Facility (ALF)” means a building, complex, or
distinct part thereof, consisting of fully, self-contained, individual living
units where six or more seniors and adult individuals with disabilities may
reside in homelike surroundings. The assisted living facility offers and
coordinates a range of supportive services available on a 24-hour basis to
meet the activities of daily living, health, and social needs of the residents
as described in these rules. A program approach is used to promote resident
self-direction and participation in decisions that emphasize choice, dignity,
privacy, individuality, and independence.

(11) “Building Codes” are comprised of the set of specialty codes,
including the Oregon Structural Specialty Code (OSSC), Oregon
Mechanical Specialty Code (OMSC), Oregon Electrical Specialty Code
(OESC), Oregon Plumbing Specialty Code (OPSC), and their reference
codes and standards.

(12) “Caregiver” means a facility employee who is trained in accor-
dance with OAR 411-054-0070 to provide personal care services to resi-
dents. The employee may be either a direct care staff or universal worker.

(13) “Change in Use” means altering the purpose of an existing room,
within the facility, that requires structural changes.

(14) “Change of Condition - Short-Term” means a change in the res-
ident’s health or functioning, that is expected to resolve or be reversed with
minimal intervention, or is an established, predictable, cyclical pattern
associated with a previously diagnosed condition.

(15) “Change of Condition - Significant” means a major deviation
from the most recent evaluation, that may affect multiple areas of function-
ing or health, that is not expected to be short-term, and imposes significant
risk to the resident. Examples of significant change of condition include,
but are not limited to:

(a) Broken bones;

(b) Stroke, heart attack, or other acute illness or condition onset;

(c) Unmanaged high blood sugar levels;

(d) Uncontrolled pain;
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(e) Fast decline in activities of daily living;

(f) Significant unplanned weight loss;

(g) Pattern of refusing to eat;

(h) Level of consciousness change; and

(i) Pressure ulcers (stage 2 or greater).

(16) “Choice” means a resident has viable options that enable the res-
ident to exercise greater control over his or her life. Choice is supported by
the provision of sufficient private and common space within the facility that
allows residents to select where and how to spend time and receive person-
al assistance.

(17) “CMS” means the U.S. Department of Health and Human
Services, Centers for Medicare and Medicaid Services.

(18) “Condition” means a provision attached to a new or existing
license that limits or restricts the scope of the license or imposes addition-
al requirements on the licensee.

(19) “Department” means the Department of Human Services (DHS).

(20) “Designated Representative” means:

(a) Any adult, such as a parent, family member, guardian, advocate,
or other person, who is:

(A) Chosen by the individual or, as applicable, the legal representa-
tive;

(B) Not a paid provider for the individual; and

(C) Authorized by the individual, or as applicable the legal represen-
tative, to serve as the representative of the individual, or as applicable the
legal representative, in connection with the provision of funded supports.

(D) The power to act as a designated representative is valid until the
individual modifies the authorization or notifies the agency that the desig-
nated representative is no longer authorized to act on his or her behalf.

(b) An individual or the legal representative of the individual is not
required to appoint a designated representative.

(21) “Dignity” means providing support in such a way as to validate
the self-worth of the individual. Dignity is supported by creating an envi-
ronment that allows personal assistance to be provided in privacy and by
delivering services in a manner that shows courtesy and respect.

(22) “Direct Care Staff” means a facility employee whose primary
responsibility is to provide personal care services to residents. These per-
sonal care services may include:

(a) Medication administration.

(b) Resident-focused activities.

(c) Assistance with activities of daily living.

(d) Supervision and support of residents.

(e) Serving meals, but not meal preparation.

(23) “Directly Supervised” means a qualified staff member maintains
visual contact with the supervised staff.

(24) “Director” means the Director of the Department’s Licensing and
Regulatory Oversight, or that individual’s designee. The term “Director” is
synonymous with “Assistant Director”.

(25) “Disaster” means a sudden emergency occurrence beyond the
control of the licensee, whether natural, technological, or man-made, that
renders the licensee unable to operate the facility or makes the facility unin-
habitable.

(26) “Disclosure” means the written information the facility is
required to provide to consumers to enhance the understanding of facility
costs, services, and operations.

(27) “Entity” means an individual, a trust or estate, a partnership, a
corporation (including associations, joint stock companies, and insurance
companies), a state, or a political subdivision or instrumentality, including
a municipal corporation of a state.

(28) “Exception” means a written variance granted by the Department
from a regulation or provision of these rules.

(29) “Facility” means the residential care or assisted living facility
licensee and the operations, policies, procedures, and employees of the res-
idential care or assisted living facility. For purposes of HCBS, “facility”
can also mean “provider.”

(30) “FPS” means the Facilities, Planning, and Safety Program with-
in the Public Health Division of the Oregon Health Authority (OHA).

(31) “HCB” means “Home and Community-Based”.

(32) “HCBS” means “Home and Community-Based Services.”
HCBS are services provided in the home or community of an individual.
DHS, Office of Licensing and Regulatory Oversight and OHA provide
oversight and license, certify, and endorse programs, settings, or settings
designated as HCB.

(33) “Homelike Environment” means a living environment that cre-
ates an atmosphere supportive of the resident’s preferred lifestyle.
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Homelike environment is also supported by the use of residential building
materials and furnishings.

(34) “Incident of Ownership” means an ownership interest, an indi-
rect ownership interest, or a combination of direct and indirect ownership
interests.

(35) “Independence” means supporting resident capabilities and facil-
itating the use of those abilities. Creating barrier free structures and careful
use of assistive devices supports independence.

(36) “Indirect Ownership Interest” means an ownership interest in an
entity that has an ownership interest in another entity. Indirect ownership
interest includes an ownership interest in an entity that has an indirect own-
ership interest in another entity.

(37) “Individual” means a person enrolled in or utilizing HCBS.

(38) “Individually-Based Limitation” means any limitation to the
qualities outlined in OAR 411-004-0020(2)(d) to (2)(j), due to health and
safety risks. An individually-based limitation is based on specific assessed
need and only implemented with the informed consent of the individual, or
as applicable the legal representative, as described in OAR 411-004-0040.

(39) “Informed Consent” means:

(a) Options, risks, and benefits have been explained to an individual,
and, as applicable, the legal representative of the individual, in a manner
that the individual, and, as applicable, the legal or designated representa-
tive, comprehends; and

(b) The individual and, as applicable, the legal representative of the
individual, consents to a person-centered service plan of action, including
any individually-based limitations to the rules, prior to implementation of
the initial or updated person-centered service plan or any individually-
based limitation.

(40) “Individuality” means recognizing variability in residents’ needs
and preferences and having flexibility to organize services in response to
different needs and preferences.

(41) “Licensed Nurse” means an Oregon licensed practical or regis-
tered nurse.

(42) “Licensee” means the entity that owns the residential care or
assisted living facility business, and to whom an assisted living or residen-
tial care facility license has been issued.

(43) “Legal Representative” means a person who has the legal author-
ity to act for an individual.

(a) The legal representative only has authority to act within the scope
and limits of his or her authority as designated by the court or other agree-
ment. Legal representatives acting outside of his or her authority or scope
must meet the definition of designated representative.

(b) For an individual 18 years of age and older, a guardian appointed
by a court order or an agent legally designated as the health care represen-
tative, where the court order or the written designation provide authority for
the appointed or designated person to make the decisions indicated where
the term “legal representative” is used in this rule.

(44) “Major Alteration”:

(a) Means:

(A) Any structural change to the foundation, floor, roof, exterior, or
load bearing wall of a building;

(B) The addition of floor area to an existing building; or

(C) The modification of an existing building that results in a change
in use where such modification affects resident services or safety.

(b) Does not include, cosmetic upgrades to the interior or exterior of
an existing building (for example: changes to wall finishes, floor rings, or
casework).

(45) “Management” or “Operator” means possessing the right to exer-
cise operational or management control over, or directly or indirectly con-
duct, the day-to-day operation of a facility.

(46) “Modified Special Diet” means a diet ordered by a physician or
other licensed health care professional that may be required to treat a med-
ical condition (for example: heart disease or diabetes).

(a) Modified special diets include, but are not limited to:

(A) Small frequent meals;

(B) No added salt;

(C) Reduced or no added sugar; and

(D) Simple textural modifications.

(b) Medically complex diets are not included.

(47) “New Construction” means:

(a) A new building.

(b) An existing building or part of a building that is not currently
licensed.

(c) A major alteration to an existing building.
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(d) Additions, conversions, renovations, or remodeling of existing
buildings.

(48) “Nursing Care” means the practice of nursing as governed by
ORS Chapter 678 and OAR chapter 851.

(49) “OHA” means the Oregon Health Authority.

(50) “Owner” means an individual with an ownership interest.

(51) “Ownership Interest” means the possession of equity in the cap-
ital, the stock, or the profits of an entity.

(52) “Person-Centered Service Plan” means the details of the sup-
ports, desired outcomes, activities, and resources required for an individual
to achieve and maintain personal goals, health, and safety, as described in
OAR 411-004-0030.

(a) FOR INDIVIDUALS RECEIVING MEDICAID. The person-cen-
tered service plan coordinator completes the person-centered service plan.

(b) FOR NON-MEDICAID INDIVIDUALS. The person-centered
service plan may be completed by the resident, and as applicable, the rep-
resentative of the individual, and others as chosen by the individual. The
licensee may assist non-Medicaid individuals in developing person-cen-
tered service plans when no alternative resources are available. The ele-
ments of the individual’s person-centered service plan may be incorporated
into the resident’s care plan.

(53) “Person-Centered Service Plan Coordinator” means a:

(a) Resident’s case manager;

(b) Person of the individual’s choice for individuals who pay private-
ly; or

(c) Person designated by DHS to provide case management services
or person-centered service planning for and with individuals.

(54) “Personal Incidental Funds (PIF)” means the monthly amount
allowed each Medicaid resident for personal incidental needs. For purpos-
es of this definition, personal incidental funds include monthly payments,
as allowed, and previously accumulated resident savings.

(55) “Privacy” means a specific area or time over which the resident
maintains a large degree of control. Privacy is supported with services that
are delivered with respect for the resident’s civil rights.

(56) “Provider” means any person or entity providing HCBS.

(57) “P.R.N.” means those medications and treatments that have been
ordered by a qualified practitioner to be administered as needed.

(58) “Psychoactive Medications” mean medications used to alter
mood, level of anxiety, behavior, or cognitive processes. Psychoactive med-
ications include antidepressants, anti-psychotics, sedatives, hypnotics, and
anti-anxiety medications.

(59) “Remodel” means a renovation or conversion of a building that
requires a building permit and meets the criteria for review by the Facilities
Planning and Safety Program as described in OAR 333-675-0000.

(60) “Renovate” means to restore to good condition or to repair.

(61) “Residency Agreement” means the written, legally enforceable
agreement between a facility and an individual, or legal representative
receiving services in a residential setting.

(62) “Resident” means any individual who is receiving room, board,
care, and services on a 24-hour basis in a residential care or assisted living
facility for compensation.

(63) “Residential Care Facility (RCF)” means a building, complex, or
distinct part thereof, consisting of shared or individual living units in a
homelike surrounding, where six or more seniors and adult individuals with
disabilities may reside. The residential care facility offers and coordinates
a range of supportive services available on a 24-hour basis to meet the
activities of daily living, health, and social needs of the residents as
described in these rules. A program approach is used to promote resident
self-direction and participation in decisions that emphasize choice, dignity,
individuality, and independence.

(64) “Restraint” means any physical device the resident cannot
manipulate that is used to restrict movement or normal access to the resi-
dent’s body.

(65) “Retaliation” means to threaten, intimidate, or take an action that
is detrimental to an individual (for example, harassment, abuse, or coer-
cion).

(66) “Risk Agreement” means a process where a resident’s high-risk
behavior or choices are reviewed with the resident. Alternatives to and con-
sequences of the behavior or choices are explained to the resident and the
resident’s decision to modify behavior or accept the consequences is docu-
mented.

(67) “Service Plan” means a written, individualized plan for services,
developed by a service planning team and the resident or the resident’s
legal representative, that reflects the resident’s capabilities, choices, and if
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applicable, measurable goals, and managed risk issues. The service plan
defines the division of responsibility in the implementation of the services.

(68) “Service Planning Team” means two or more individuals, as set
forth in OAR 411-054-0036, that assist the resident in determining what
services and care are needed, preferred, and may be provided to the resi-
dent.

(69) “Services” mean supervision or assistance provided in support of
a resident’s needs, preferences, and comfort, including health care and
activities of daily living, that help develop, increase, maintain, or maximize
the resident’s level of independent, psychosocial, and physical functioning.

(70) “Subject Individual” means any individual 16 years of age or
older on whom the Department may conduct a background check as
defined in OAR 407-007-0210 and from whom the Department may
require fingerprints for the purpose of conducting a national background
check.

(a) For the purpose of these rules, subject individual includes:

(A) All applicants, licensees, and operators of a residential care or
assisted living facility;

(B) All individuals employed or receiving training in an assisted liv-
ing or residential care facility; and

(C) Volunteers, if allowed unsupervised access to residents.

(b) For the purpose of these rules, subject individual does not apply
to:

(A) Residents and visitors of residents; or

(B) Individuals that provide services to residents who are employed
by a private business not regulated by the Department.

(71) “Supportive Device” means a device that may have restraining
qualities that supports and improves a resident’s physical functioning.

(72) “These Rules” mean the rules in OAR chapter 411, division 054.

(73) “Underserved” means services are significantly unavailable
within the service area in a comparable setting for:

(a) The general public.

(b) A specific population, for example, residents with dementia or
traumatic brain injury.

(74) “Unit” means the personal and sleeping space of an individual
receiving services in a RCF or ALF setting, as agreed to in the Residency
Agreement.

(75) “Universal Worker” means a facility employee whose assign-
ments include other tasks (for example, housekeeping, laundry, or food
service) in addition to providing direct resident services. Universal worker
does not include administrators, clerical or administrative staff, building
maintenance staff, or licensed nurses who provide services as specified in

OAR 411-054-0034.
Stat. Auth.: ORS 410.070 & 443.450
Stats. Implemented: ORS 443.400 - 443 .455 & 443.991
Hist.: SPD 14-2007, f. 8-31-07, cert. ef. 11-1-07; SPD 16-2008, f. 12-31-08, cert. ef. 1-1-09;
SPD 13-2009, f. 9-30-09, cert. ef. 10-1-09; SPD 23-2009(Temp), f. 12-31-09, cert. ef. 1-1-10
thru 6-30-10; SPD 10-2010, f. 6-30-10, cert. ef. 7-1-10; SPD 24-2010(Temp), f. & cert. ef.
10-5-10 thru 4-2-11; SPD 7-2011, f. 3-31-11, cert. ef. 4-1-11; SPD 23-2011(Temp), f. & cert.
ef. 11-10-11 thru 5-7-12; SPD 4-2012, f. 4-30-12, cert. ef. 5-1-12; SPD 11-2012, f. 8-31-12,
cert. ef. 9-1-12; APD 1-2015, f. 1-14-15, cert. ef. 1-15-15; APD 26-2015(Temp), f. 12-29-15,
cert. ef. 1-1-16 thru 6-28-16

411-054-0012
Requirements for New Construction or Initial Licensure

(1) An applicant requesting approval of a potential license for new
construction or licensing of an existing building that is not operating as a
licensed facility, must communicate with the Department before submitting
a letter of intent as described in section (3) of this rule.

(2) Before beginning new construction of a building, or purchase of
an existing building with intent to request a license, the applicant must pro-
vide the following information for consideration by the Department for a
potential license:

(a) Demonstrate a past history, if any, of substantial compliance with
all applicable state and local laws, rules, codes, ordinances, and permit
requirements in Oregon, and the ability to deliver quality services to citi-
zens of Oregon; and

(b) Provide a letter of intent as set forth in section (3) of this rule.

(3) LETTER OF INTENT. Before applying for a building permit, a
prospective applicant, with intent to build or operate a facility, must submit
to the Department a letter of intent that includes the following:

(a) Identification of the potential applicant.

(b) Identification of the city and street address of the intended
facility.

(c) Intended facility type (for example, RCF, ALF, or memory care),
the intended number of units, and maximum resident capacity.
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(d) Statement of whether the applicant is willing to provide care and
services for an underserved population and a description of any under-
served population the applicant is willing to serve.

(e) Indication of whether the applicant is willing to provide services
through the state medical assistance program.

(f) Identification of operations within Oregon or within other states
that provide a history of the applicant’s ability to serve the intended popu-
lation.

(g) An independent market analysis completed by a third party pro-
fessional that meets the requirements of section (4) of this rule.

(4) MARKET ANALYSIS. The applicant must submit a current mar-
ket analysis to the Department before applying for a building permit. A
market analysis is not required for change of owner applicants of existing
licensed buildings. The market analysis must include:

(a) A description of the intended population to be served, including
underserved populations and those eligible to receive services through the
state medical assistance program, as applicable.

(b) A current demographic overview of the area to be served.

(c) A description of the area and regional economy and the effect on
the market for the project.

(d) Identification of the number of individuals in the area to be served
who are potential residents.

(e) A description of available amenities (for example, transportation,
hospital, shopping center, or traffic conditions).

(f) A description of the extent, types, and availability of existing and
proposed facilities, as described in ORS 443.400 to 443.455, located in the
area to be served.

(g) The rate of occupancy, including waiting lists, for existing and
recently completed developments competing for the same market segment.

(5) The Department shall issue a written decision of a potential
license within 60 days of receiving all required information from the appli-
cant.

(a) If the applicant is dissatisfied with the decision of the Department,
the applicant may request a contested case hearing in writing within 14 cal-
endar days from the date of the decision.

(b) The contested case hearing shall be in accordance with ORS chap-
ter 183.

(6) Before issuing a license, the Department shall consider the appli-
cant’s stated intentions and compliance with the requirements of this rule
and all structural and other licensing requirements as stated in these rules.

(7) BUILDING DRAWINGS. After the letter of intent has been sub-
mitted to the Department, one set of building drawings and specifications
must be submitted to FPS and must comply with OAR chapter 333, divi-
sion 675.

(a) Building drawings must be submitted to FPS:

(A) Before beginning construction of any new building;

(B) Before beginning construction of any addition to an existing
building;

(C) Before beginning any remodeling, modification, or conversion of
an existing building that requires a building permit; or

(D) After application for an initial license of a facility not previously
licensed under this rule.

(b) Drawings must comply with the building codes and the Oregon
Fire Code (OFC) as required for the occupancy classification and construc-
tion type.

(c) Drawings submitted for a licensed assisted living or residential
facility must be prepared by and bear the stamp of an Oregon licensed
architect or engineer.

(8) 60 DAYS BEFORE LICENSURE. At least 60 days before antici-
pated licensure, the applicant must submit to the Department:

(a) A completed application form with the required fee.

(b) A copy of the facility’s written rental agreements.

(c) Disclosure information.

(d) Facility policies and procedures to ensure the facility’s adminis-
trative staff, personnel, and resident care operations are conducted in com-
pliance with these rules.

(9) 30 DAYS BEFORE LICENSURE. 30 days before anticipated
licensure the applicant must submit:

(a) To the Department, a completed and signed Administrator
Reference Sheet that reflects the qualifications and training of the individ-
ual designated as facility administrator and a background check request.

(b) To FPS, a completed and signed Project Substantial Completion
Notice that attests substantial completion of the building project and
requests the scheduling of an onsite licensing inspection.
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(10) TWO-DAYS BEFORE LICENSURE. At least two working days
before the scheduled onsite licensing inspection of the facility, the applicant
must submit, to the Department and FPS, a completed and signed Project
Completion/Inspection Checklist that confirms the building project is com-
plete and fully in compliance with these rules.

(a) The scheduled, onsite licensing inspection may not be conducted
until the Project Completion/Inspection Checklist has been received by
both FPS and the Department.

(b) The onsite licensing inspection may be rescheduled at the
Department’s convenience if the scheduled, onsite licensing inspection
reveals the building is not in compliance with these rules as attested to on
the Project Completion/Inspection Checklist.

(11) CERTIFICATE OF OCCUPANCY. The applicant must submit to
the Department and FPS, a copy of the Certificate of Occupancy issued by
the building codes agency having jurisdiction that indicates the intended
occupancy classification and construction type.

(12) CONFIRMATION OF LICENSURE. The applicant, before
admitting any resident into the facility, must receive a written confirmation

of licensure issued by the Department.
Stat. Auth.: ORS 410.070 & 443.450
Stats. Implemented: ORS 443.400 - 443 .455 & 443.991
Hist.: SPD 14-2007, f. 8-31-07, cert. ef. 11-1-07; SPD 16-2008, f. 12-31-08, cert. ef. 1-1-09;
SPD 24-2010(Temp), f. & cert. ef. 10-5-10 thru 4-2-11; SPD 7-2011, f. 3-31-11, cert. ef. 4-
1-11; SPD 11-2012, f. 8-31-12, cert. ef. 9-1-12; APD 1-2015, f. 1-14-15, cert. ef. 1-15-15;
APD 26-2015(Temp), f. 12-29-15, cert. ef. 1-1-16 thru 6-28-16

411-054-0025
Facility Administration

(1) FACILITY OPERATION.

(a) The licensee is responsible for the operation of the facility and the
quality of services rendered in the facility.

(b) The licensee is responsible for the supervision, training, and over-
all conduct of staff when staff are acting within the scope of his or her
employment duties.

(c) The licensee is responsible for ensuring that the facility complies
with the tuberculosis screening recommendations in OAR 333-019-0041.

(d) The licensee is responsible for obtaining background checks on all
subject individuals.

(2) BACKGROUND CHECK REQUIREMENTS

(a) Background checks must be submitted to the Department for a
criminal fitness determination on all subject individuals in accordance with
OAR chapter 407-007-0200 to 407-007-0370, and 407-007-0600 to 0640,
including before a subject individual’s change in position.

(A) On or after July 28, 2009, no individual may be a licensee, or
employed in any capacity in a facility, who has been convicted of any of the
disqualifying crimes listed in OAR 407-007-0275.

(B) Subject individuals who are employees and hired prior to July 28,
2009 are exempt from subsection (a) of this section provided that the
employee remains in the same position working for the same employer
after July 28, 2009. This exemption is not applicable to licensees.

(C) Background checks are to be completed every two years on all
subject individuals.

(b) PORTABILITY OF BACKGROUND CHECK APPROVAL. A
subject individual may be approved to work in multiple facilities under the
same operational entity. The Department’s Background Check Request
form must be completed by the subject individual to show intent to work at
various facilities.

(3) EMPLOYMENT APPLICATION. An application for employ-
ment in any capacity at a facility must include a question asking whether
the applicant has been found to have committed abuse. The licensee must
check all potential employees against the Oregon State Board of Nursing
(Board) and inquire whether the individual is licensed or certified by the
Board and whether there has been any disciplinary action by the Board
against the individual or any substantiated abuse findings against a nursing
assistant.

(4) Reasonable precautions must be exercised against any condition
that may threaten the health, safety, or welfare of residents.

(5) REQUIRED POSTINGS. Required postings must be posted in a
routinely accessible and conspicuous location to residents and visitors and
must be available for inspection at all times. The licensee is responsible for
posting the following:

(a) Facility license.

(b) The name of the administrator or designee in charge. The designee
in charge must be posted by shift or whenever the administrator is out of
the facility.

(c) The current facility staffing plan.
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(d) A copy of the most recent re-licensure survey, including all revis-
its and plans of correction as applicable.

(e) The Ombudsman Notification Poster.

(f) Other notices relevant to residents or visitors required by state or
federal law.

(6) NOTIFICATION. The facility must notify the Department’s
Central Office immediately by telephone, fax, or email, (if telephone com-
munication is used the facility must follow-up within 72 hours by written
or electronic confirmation) of the following:

(a) Any change of the administrator of record.

(b) Severe interruption of physical plant services where the health or
safety of residents is endangered, such as the provision of heat, light,
power, water, or food.

(c) Occurrence of epidemic disease in the facility. The facility must
also notify the Local Public Health Authority as applicable.

(d) Facility fire or any catastrophic event that requires residents to be
evacuated from the facility.

(e) Unusual resident death or suicide.

(f) A resident who has eloped from the facility and has not been found
within 24 hours.

(7) POLICIES AND PROCEDURES. The facility must develop and
implement written policies and procedures that promote high quality serv-
ices, health and safety for residents, and incorporate the community-based
care principles of individuality, independence, dignity, privacy, choice, and
a homelike environment. The facility must develop and implement:

(a) A policy on the possession of firearms and ammunition within the
facility. The policy must be disclosed in writing and by one other means of
communication commonly used by the resident or potential resident in his
or her daily living.

(b) A written policy that prohibits sexual relations between any facil-
ity employee and a resident who did not have a pre-existing relationship.

(c) Effective methods of responding to and resolving resident com-
plaints.

(d) All additional requirements for written policies and procedures as
established in OAR 411-054-0012 (Requirements for New Construction or
Initial Licensure), 411-054-0040 (Change of Condition and Monitoring),
411-054-0045 (Resident Health Services), and 411-054-0085 (Refunds and
Financial Management).

(e) A policy on smoking.

(A) The smoking policy must be in accordance with:

(i) The Oregon Indoor Clean Air Act, ORS 433.835 to 433.875;

(ii) The rules in OAR chapter 333, division 015; and

(iii) Any other applicable state and local laws.

(B) The facility may designate itself as non-smoking.

(f) A policy for the referral of residents who may be victims of acute
sexual assault to the nearest trained sexual assault examiner. The policy
must include information regarding the collection of medical and forensic
evidence that must be obtained within 86 hours of the incident.

(g) A policy on facility employees not receiving gifts or money from
residents.

(8) RECORDS. The facility must ensure the preparation, complete-
ness, accuracy, and preservation of resident records. (a) The facility must
develop and implement a written policy that prohibits the falsification of
records.

(a) The facility must develop and implement a written policy that pro-
hibits the falsification of records.

(b) Resident records must be kept for a minimum of three years after
the resident is no longer in the facility.

(c) Upon closure of a facility, the licensee must provide the
Department with written notification of the location of all records.

(9) QUALITY IMPROVEMENT PROGRAM. The facility must
develop and conduct an ongoing quality improvement program that evalu-
ates services, resident outcomes, and resident satisfaction.

(10) DISCLOSURE — RESIDENCY AGREEMENT. The facility
must provide a Department designated Uniform Disclosure Statement
(form SDS 9098A) to each individual who requests information about the
facility. The residency agreement and the disclosure information described
in subsection (a) of this section must be provided to all potential residents
prior to move-in. All disclosure information and residency agreements must
be written in compliance with these rules.

(a) The residency agreement and the following disclosure information
must be reviewed by the Department before distribution and must include
the following:

(A) Terms of occupancy, including policy on the possession of
firearms and ammunition.
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(B) Payment provisions including the basic rental rate and what it
includes, cost of additional services, billing method, payment system and
due dates, deposits, and non-refundable fees, if applicable.

(C) The method for evaluating a resident’s service needs and assess-
ing the costs for the services provided.

(D) Policy for increases, additions, or changes to the rate structure.
The disclosure must address the minimum requirement of 30 days prior
written notice of any facility-wide increases or changes and the requirement
for immediate written notice for individual resident rate changes that occur
as a result of changes in the service plan.

(E) Refund and proration conditions.

(F) A description of the scope of resident services available according
to OAR 411-054-0030.

(G) A description of the service planning process.

(H) Additional available services.

(I) The philosophy of how health care and ADL services are provided
to the resident.

(J) Resident rights and responsibilities.

(K) The facility’s system for packaging medications including the
option for residents to choose a pharmacy that meets the requirements of
ORS 443 .437.

(L) Ceriteria, actions, circumstances, or conditions that may result.

(M) Resident rights pertaining to notification of involuntary move-
out.

(N) Notice that the Department has the authority to examine resident
records as part of the evaluation of the facility.

(O) The facility’s staffing plan.

(b) The facility may not include any provision in the residency agree-
ment or disclosure information that is in conflict with these rules and may
not ask or require a resident to waive any of the resident’s rights or the facil-
ity’s liability for negligence.

(c) The facility must retain a copy of the original and any subsequent
signed and dated residency agreements and must provide copies to the res-
ident or to the resident’s designated representative.

(d) The facility must give residents 30 days prior written notice of any
additions or changes to the residency agreement. Changes to the residency

agreement must be faxed or mailed to the Department before distribution.
Stat. Auth.: ORS 181.534, 410.070, 443.004 & 443.450
Stats. Implemented: ORS 181.534, 443.004, 443.400 - 443.455 & 443.991
Hist.: SPD 14-2007, f. 8-31-07, cert. ef. 11-1-07; SPD 13-2009, f. 9-30-09, cert. ef. 10-1-09;
SPD 23-2009(Temp), f. 12-31-09, cert. ef. 1-1-10 thru 6-30-10; SPD 1-2010(Temp), f. &
cert. ef. 3-11-10 thru 6-30-10; SPD 10-2010, . 6-30-10, cert. ef. 7-1-10; SPD 11-2012, f. 8-
31-12, cert. ef. 9-1-12; APD 26-2015(Temp), f. 12-29-15, cert. ef. 1-1-16 thru 6-28-16

411-054-0027
Resident Rights and Protections

(1) The facility must implement a residents’ Bill of Rights. Each res-
ident and the resident’s designated representative, if appropriate, must be
given a copy of the resident’s rights and responsibilities prior to moving
into the facility. The Bill of Rights must state that residents have the right:

(a) To be treated with dignity and respect.

(b) To be given informed choice and opportunity to select or refuse
service and to accept responsibility for the consequences.

(c) To participate in the development of their initial service plan and
any revisions or updates at the time those changes are made.

(d) To receive information about the method for evaluating their serv-
ice needs and assessing costs for the services provided.

(e) To exercise individual rights that do not infringe upon the rights or
safety of others.

(f) To be free from neglect, financial exploitation, verbal, mental,
physical, or sexual abuse.

(g) To receive services in a manner that protects privacy and dignity.

(h) To have prompt access to review all of their records and to pur-
chase photocopies. Photocopied records must be promptly provided, but in
no case require more than two business days (excluding Saturday, Sunday,
and holidays).

(i) To have medical and other records kept confidential except as oth-
erwise provided by law.

(j) To associate and communicate privately with any individual of
choice, to send and receive personal mail unopened, and to have reasonable
access to the private use of a telephone.

(k) To be free from physical restraints and inappropriate use of psy-
choactive medications.

(1) To manage personal financial affairs unless legally restricted.

(m) To have access to, and participate in, social activities.

(n) To be encouraged and assisted to exercise rights as a citizen.
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(o) To be free of any written contract or agreement language with the
facility that purports to waive their rights or the facility’s liability for neg-
ligence.

(p) To voice grievances and suggest changes in policies and services
to either staff or outside representatives without fear of retaliation.

(q) To be free of retaliation after they have exercised their rights pro-
vided by law or rule.

(r) To have a safe and homelike environment.

(s) To be free of discrimination in regard to race, color, national ori-
gin, gender, sexual orientation, or religion.

(t) To receive proper notification if requested to move out of the facil-
ity, and to be required to move out only for reasons stated in OAR 411-054-
0080 (Involuntary Move-out Criteria) and have the opportunity for an
administrative hearing, if applicable.

(2) Effective January 1, 2016 for providers initially licensed after
January 1, 2016, and effective no later than September 1, 2018 for
providers initially licensed before January 1, 2016 the Agreement must
include the freedoms authorized by 42 CFR 441.301(c)(2)(xiii) & 42 CFR
441.530(a)(1)(vi)(F), which must not be limited without the informed, writ-
ten consent of the resident or the resident’s representative, and approved by
the person centered service plan coordinator, which includes the right to:

(a) Live under a legally enforceable residency agreement;

(b) The freedom and support to access food at any time;

(c) To have visitors of the resident’s choosing at any time;

(d) Choose a roommate when sharing a bedroom;

(e) Furnish and decorate the resident’s bedroom according to the
Residency Agreement;

(f) The freedom and support to control the resident’s schedule and
activities;

(3) Licensees and facility personnel may not act as a resident’s
guardian, conservator, trustee, or attorney-in-fact unless related by birth,
marriage, or adoption to the resident, as follows, parent, child, brother, sis-
ter, grandparent, grandchild, aunt or uncle, or niece or nephew. An owner,
administrator, or employee may act as a representative payee for the resi-
dent or serve in other roles as provided by law.

(4) Licensees and facility personnel may not spend resident funds
without the resident’s consent.

(a) If the resident is not capable of consenting, the resident’s repre-
sentative must give consent.

(b) If the resident has no representative and is not capable of con-
senting, licensees and facility personnel must follow the requirements
described in OAR 411-054-0085 and may not spend resident funds for

items or services that are not for the exclusive benefit of the resident.
Stat. Auth.: ORS 410.070 & 443.450
Stats. Implemented: ORS 443.400 - 443 455, 443.991
Hist.: SPD 14-2007, f. 8-31-07, cert. ef. 11-1-07; SPD 11-2012, f. 8-31-12, cert. ef. 9-1-12;
APD 26-2015(Temp), f. 12-29-15, cert. ef. 1-1-16 thru 6-28-16

411-054-0036
Service Plan — General

(1) If the resident has a Person-Centered Service Plan pursuant to
411-004-0030, the facility must incorporate all elements identified in the
person-centered service plan into the resident’s service plan.

(2) SERVICE PLAN. The service plan must reflect the resident’s
needs as identified in the evaluation and include resident preferences that
support the principles of dignity, privacy, choice, individuality, and inde-
pendence.

(a) The service plan must be completed:

(A) Prior to resident move-in, with updates and changes as appropri-
ate within the first 30-days; and

(B) Following quarterly evaluations.

(b) The service plan must be readily available to staff and provide
clear direction regarding the delivery of services.

(c) The service plan must include a written description of who will
provide the services and what, when, how and how often the services will
be provided.

(d) Changes and entries made to the service plan must be dated and
initialed.

(e) When the resident experiences a significant change of condition
the service plan must be reviewed and updated as needed.

(f) A copy of the service plan, including each update, must be offered
to the resident or to the resident’s legal representative.

(g) The facility administrator is responsible for ensuring the imple-
mentation of services.

(3) SERVICE PLAN REQUIREMENTS BEFORE MOVE-IN.
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(a) Based on the resident evaluation performed before move-in, an
initial service plan must be developed before move-in that reflects the iden-
tified needs and preferences of the resident.

(b) The initial service plan must be reviewed within 30-days of move-
in to ensure that any changes made to the plan during the initial 30-days,
accurately reflect the resident’s needs and preferences.

(c) Staff must document and date adjustments or changes as applica-
ble.

(4) QUARTERLY SERVICE PLAN REQUIREMENTS.

(a) Service plans must be completed quarterly after the resident
moves into the facility.

(b) The quarterly evaluation is the basis of the resident’s quarterly
service plan.

(c) If the resident’s service plan is revised and updated at the quarter-
ly review, initialed, changes must be dated, and prior historical information
must be maintained.

(5) SERVICE PLANNING TEAM. The service plan must be devel-
oped by a Service Planning Team that consists of the resident, the resident’s
legal representative, if applicable, any person of the resident’s choice, the
facility administrator or designee and at least one other staff person who is
familiar with, or who will provide services to the resident. Involved family
members and case managers must be notified in advance of the service-
planning meeting.

(a) As applicable, the Service Planning Team must also include:

(A) Local APD or AAA case managers and family invited by the res-
ident, as available.

(B) A licensed nurse if the resident will be, or is, receiving nursing
services or experiences a significant change of condition as required in 411-
054-0045(1)(f)(D) (Resident Health Services).

(C) The resident’s physician or other health practitioner.

(b) Each resident must actively participate in the development of the
service plan to the extent of the resident’s ability and willingness to do so.
If resident participation is not possible, documentation must reflect the
facility’s attempts to determine the resident’s preferences.

(6) RISK AGREEMENT. When a resident’s actions or choices pose a
potential risk to that resident’s health or well-being, the facility may utilize
a risk agreement to explore alternatives and potential consequences with
the resident.

(a) The facility must identify the need for and develop a written risk
agreement following the facility’s established guidelines and procedures. A
risk agreement must include:

(A) An explanation of the cause of concern;

(B) The possible negative consequences to the resident or others;

(C) A description of the resident’s preference;

(D) Possible alternatives or interventions to minimize the potential
risks associated with the resident’s current preferences and actions;

(E) A description of the services the facility will provide to accom-
modate the residents’ choice or minimize the potential risk; and

(F) The final agreement, if any, reached by all involved parties, must
be included in the service plan.

(b) The licensing policy analyst must be consulted and alternatives
reviewed prior to when the resident signs the agreement.

(c) The facility will involve the resident, the resident’s designated rep-
resentative, and others as indicated, to develop, implement, and review the
risk agreement. The resident’s preferences will take precedence over those
of a family member.

(d) A risk agreement will not be entered into or continued with or on
behalf of a resident who is unable to recognize the consequences of their
behavior or choices.

(e) The risk agreement must be reviewed at least quarterly.

Stat. Auth.: ORS 410.070 & 443.450

Stats. Implemented: ORS 443.400 - 443455, 443.991

Hist.: SPD 14-2007, f. 8-31-07, cert. ef. 11-1-07; APD 26-2015(Temp), f. 12-29-15, cett. ef.
1-1-16 thru 6-28-16

411-054-0038
Individually-Based Limitations

This rule becomes effective on July 1, 2016.

(1) When threats to the health and safety of an individual or others
arise, limitations may be applied in the following areas:

(a) To have unit entrance doors lockable by the individual, with only
appropriate staff having a key to access the unit.

(b) For individuals sharing units, to have a choice of roommates.

(c¢) To have the freedom to decorate and furnish his or her own unit as
agreed to within the Residency Agreement.

(d) To have visitors of his or her choosing at any time.
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(e) To have the freedom and support to control his or her own sched-
ule and activities.

(f) To have the freedom and support to have access to food at any
time.

(2) An individually-based limitation must be supported by a specific
assessed need and documented in the person-centered service plan by com-
pleting and signing a program approved form documenting the consent to
the appropriate limitation. The form identifies and documents:

(a) The specific and individualized assessed need justifying the indi-
vidually-based limitation;

(b) The positive interventions and supports used prior to any individ-
ually-based limitation;

(c) Less intrusive methods that have been tried but did not work;

(d) A clear description of the limitation that is directly proportionate
to the specific assessed need;

(e) Regular collection and review of data to measure the ongoing
effectiveness of the individually-based limitation;

(f) Established time limits for periodic reviews of the individually-
based limitation to determine if the limitation should be terminated or
remains necessary. The individually-based limitation must be reviewed at
least annually;

(g) The informed consent of the individual or, as applicable, the legal
representative of the individual, including any discrepancy between the
wishes of the individual and the consent of the legal representative; and

(h) An assurance that the interventions and support do not cause harm
to the individual.

(3) Providers are responsible for:

(a) Maintaining a copy of the completed and signed form document-
ing the consent to the appropriate limitation. The form must be signed by
the individual, or, if applicable, the legal representative of the individual;

(b) Regular collection and review of data to measure the ongoing
effectiveness of and the continued need for the individually-based limita-
tion; and

(c) Requesting a review of the individually-based limitation when a
new individually-based limitation is indicated, or change or removal of an

individually-based limitation is needed.
Stat. Auth.: ORS 409.050, 413.042, 413.085
Stats. Implemented: ORS 409.050, 413.042, 413.085
Hist.: APD 26-2015(Temp), f. 12-29-15, cert. ef. 1-1-16 thru 6-28-16

Rule Caption: APD — Home and Community-Based Services and
Settings for Adult Foster Homes

Adm. Order No.: APD 27-2015(Temp)

Filed with Sec. of State: 12-29-2015

Certified to be Effective: 1-1-16 thru 6-28-16

Notice Publication Date:

Rules Amended: 411-050-0602,411-050-0615,411-050-0630,411-
050-0632, 411-050-0635, 411-050-0642, 411-050-0645, 411-050-
0650, 411-050-0655, 411-050-0662, 411-050-0665, 411-050-0670,
411-050-0685

Subject: The Department of Human Services (Department) is imme-
diately amending OAR chapter 411, division 050 for adult foster
homes for adults who are older or adults with physical disabilities
to align the rules with the newly adopted rules in 411-004.

The Department is also updating the rules to improve and stream-
line processes and to make changes to enhance the safety and wel-
fare of adult foster home residents and licensees. The Department
updated the rules to ensure the rules were using current Department
terminology and to perform minor grammar, punctuation, formatting,
and housekeeping changes.

Rules Coordinator: Kimberly Colkitt-Hallman—(503) 945-6398

411-050-0602
Definitions

Unless the context indicates otherwise, the following definitions
apply to the rules in OAR chapter 411, division 050:

(1) “AAA” means an Area Agency on Aging, which is an established
public agency within a planning and service area designated under Section
305 of the Older Americans Act that has responsibility for local adminis-
tration of programs within the Department of Human Services. For the pur-
pose of these rules, Type B AAAs contract with the Department to perform
specific activities in relation to licensing adult foster homes, including pro-
cessing applications, conducting inspections and investigations, issuing
licenses, and making recommendations to the Department regarding adult
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foster home license denial, revocation, suspension, non-renewal, and civil
penalties.

(2) “Abuse” means “abuse” as defined in OAR 411-020-0002 (Adult
Protective Services).

(3) “Activities of Daily Living (ADL)” mean the personal, functional
activities defined in OAR 411-015-0006 (Long-term Care Service Priorities
for Individuals Served) required by an individual for continued well-being,
which are essential for health and safety.

(4) “Adult Foster Home (AFH)” means any family home or other
facility where residential care is provided in a home-like environment for
compensation to five or fewer adults who are not related to the licensee,
resident manager, or floating resident manager, by blood, marriage, or
adoption and who are 65 years of age or older or an adult with a physical
disability. For the purpose of these rules, “adult foster home” does not
include any house, institution, hotel, or other similar living situation that
supplies room or board only, if no resident thereof requires any element of
care. “Facility” and “Home” are synonymous with “Adult Foster Home”.

(5) “Advance Directive” or “Advance Directive for Health Care”
means the legal document signed by a resident that provides health care
instructions in the event the resident is no longer able to give directions
regarding his or her wishes. The directive gives the resident the means to
control his or her own health care in any circumstance. “Advance Directive
for Health Care” does not include Physician Orders for Life-Sustaining
Treatment (POLST).

(6) “Applicant” means a person who completes an application for an
adult foster home license or who completes an application to become a res-
ident manager, floating resident manager, or shift caregiver. “Applicant” is
synonymous with “Co-applicant”.

(7) “Background Check” means a criminal records check and abuse
check as defined in OAR 407-007-0210 (Criminal Records and Abuse
Check for Providers).

(8) “Back-Up Provider” means a licensee, approved resident manag-
er, or approved floating resident manager who does not live in the home,
who has agreed to oversee the operation of an adult foster home, of the
same license classification or level, in the event of an emergency.

(9) “Behavioral Interventions” mean those interventions that modify
a resident’s behavior or a resident’s environment.

(10) “Board of Nursing Rules” means the standards for Registered
Nurse Teaching and Delegation to Unlicensed Persons according to the
statutes and rules of the Oregon State Board of Nursing, ORS 678.010 to
678.445 and OAR chapter 851, division 047.

(11) “Care” means the provision of assistance with activities of daily
living to promote a resident’s maximum independence and enhance the res-
ident’s quality of life. “Care” includes, but is not limited to, assistance with
bathing, dressing, grooming, eating, money management, recreation, and
medication management excluding assistance with self-medication.

(12) “Caregiver” means any person responsible for providing care
and services to residents, including the licensee, resident manager, floating
resident manager, shift caregivers, and any temporary, substitute, or sup-
plemental staff, or other person designated to provide care and services to
residents.

(13) “Care Plan” means a licensee’s written description of a resident’s
needs, preferences, and capabilities, including by whom, when, and how
often care and services are to be provided.

(14) “Centers for Medicare and Medicaid Services (CMS)” means the
federal agency within the United States Department of Health and Human
Services responsible for the administration of Medicaid and the Health
Insurance Portability and Accountability Act (HIPAA).

(15) “Classification” means a designation of license assigned to a
licensee based on the qualifications of the licensee, resident manager, float-
ing resident manager, and shift caregivers, as applicable.

(16) “Co-Applicant” is synonymous with “Applicant” as defined in
this rule.

(17) “Code of Federal Regulations” or “CFR” means the codification
of the rules and regulations published in the Federal Register, and produced
by the executive departments and agencies of the federal government of the
United States.

(18) “Co-Licensee” is synonymous with “Licensee” as defined in this
rule.

(19) “Compensation” means monetary or in-kind payments by or on
behalf of a resident to a licensee in exchange for room, board, care, and
services. “Compensation” does not include the voluntary sharing of
expenses between or among roommates.
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(20) “Complaint” means an allegation of abuse, a violation of these
rules, or an expression of dissatisfaction relating to a resident or the condi-
tion of an adult foster home.

(21) “Condition” means a provision attached to a new or existing
license that limits or restricts the scope of the license or imposes addition-
al requirements on the licensee.

(22) “Consumer” means an individual eligible for Medicaid services
for whom case management services are provided by the Department.

(23) “Criminal Records and Abuse Check Rules” refers to OAR 407-
007-0200 to 407-007-0370.

(24) “Day Care” means care, assistance, and supervision of an indi-
vidual who is older, as defined in these rules, who does not stay overnight.

(25) “Delegation” means the process where a registered nurse teach-
es and supervises a skilled nursing task.

(26) “Department” means the Department of Human Services.

(27) “Designated Representative” means:

(a) Any adult, such as a parent, family member, guardian, advocate,
or other person who is:

(A) Chosen by the individual, or as applicable the legal representa-
tive;

(B) Not a paid provider for the individual; and

(C) Authorized by the individual, or as applicable the legal represen-
tative, to serve as the representative of the individual, or as applicable the
legal representative, in connection with the provision of funded supports.

(b) The power to act as a designated representative is valid until the
individual modifies the authorization or notifies the agency that the desig-
nated representative is no longer authorized to act on his or her behalf.

(c) An individual, or as applicable the legal representative, is not
required to appoint a designated representative.

(28) “Director” means the Director of the Department of Human
Services or that person’s designee.

(29) “Disability” means a physical, cognitive, or emotional impair-
ment, which for an individual, constitutes or results in a functional limita-
tion in one or more activities of daily living.

(30) “Disaster” means a sudden emergency occurrence beyond the
control of the licensee, whether natural, technological, or man-made that
renders the licensee unable to operate the facility or renders the facility
uninhabitable on a temporary, extended, or permanent basis.

(31) “Emergency Preparedness Plan” means a written procedure that
identifies a facility’s response to an emergency or disaster for the purpose
of minimizing loss of life, mitigating trauma, and to the extent possible,
maintaining services for residents, and preventing or reducing property
loss.

(32) “Entity” means an individual, a trust or estate, a partnership, a
corporation (including associations, joint stock companies, and insurance
companies), a state, or a political subdivision or instrumentality, including
a municipal corporation.

(33) “Exclusion Lists” mean the following federal lists that exclude
listed individuals from receiving federal awards, not limited to Medicaid
and Medicare programs:

(a) The U.S. Office of Inspector General’s Exclusion List at
www.exclusions.oig.hhs.gov/; and

(b) The U.S. General Services Administration’s System for Award
Management Exclusion List at www.sam.gov.

(34) “Exempt Area” means a county where there is a county agency
that provides similar programs for licensing and inspection of adult foster
homes that the Director finds are equal or superior to the requirements of
ORS 443.705 to 443.825 and that the Director has exempted from the
license, inspection, and fee provisions of ORS 443.705 to 443.825.
“Exempt area” county licensing rules require review and approval by the
Director before implementation.

(35) “Facility” is synonymous with “Adult Foster Home” as defined
in this rule.

(36) “Family Member” means spouses in a legally recognized mar-
riage or domestic partnership, natural parent, child, sibling, adopted child,
adoptive parent, adoptive sibling, stepparent, stepchild, stepbrother, step-
sister, father-in-law, mother-in-law, son-in-law, daughter-in-law, brother-in-
law, sister-in-law, grandparent, grandchild, aunt, uncle, niece, nephew, or
first cousin.

(37) “Final Point of Safety” means a designated assembly area locat-
ed on a public sidewalk or street not less than 50 feet away from an adult
foster home where occupants of the home evacuate to in the event of an
emergency.

(38) “Floating Resident Manager” means an employee of the licens-
ee, approved by the local licensing authority, who under the direction of the
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licensee, is directly responsible for the care of residents in one or more
adult foster homes owned by that licensee. A “floating resident manager” is
not required to live in any one adult foster home owned by his or her
employer, except on a temporary basis, as directed by the licensee, when
the regularly scheduled caregiver is unavailable.

(39) “Home” means the physical structure where residents live.
“Home” is synonymous with “Adult Foster Home” as defined in this rule.

(40) “Home and Community-Based Services” or “HCBS” means
Home and Community-Based Services as defined in OAR chapter 411,
division 4.

(41) “Home and Community-Based Settings” or “HCB Settings”
means a physical location meeting the qualities of OAR 411-004-0020
where an individual receives Home and Community-Based Services. Adult
Foster Homes are HCB Settings, and must comply with Federal regulations
governing those settings.

(42) “Home-like” means an environment that promotes the dignity,
security, and comfort of residents through the provision of personalized
care and services, and encourages independence, choice, and decision-mak-
ing by the residents.

(43) “House Policies” means the written and posted statements
addressing house activities in an adult foster home identified in the
Residency Agreement.

(44) “Indirect Ownership Interest” means an ownership interest in an
entity that has an ownership interest in the disclosing entity. “Indirect own-
ership interest” includes an ownership interest in any entity that has an
“indirect ownership interest” in the disclosing entity.

(45) “Individual” means an adult who is at least 65 years of age, or is
an adult with physical disabilities who is receiving Home and Community-
Based Services. For Home and Community-Based Settings, “Resident”
includes individuals receiving day care services.

(46) “Individually-Based Limitation” or “Limitation”

(a) Any limitation to the following areas, as described in OAR 411-
004-0020(2)(c) to (2)(j), which includes the right to:

(A) Live under a legally enforceable Residency Agreement with pro-
tections substantially equivalent to landlord tenant laws;

(B) The freedom and support to access food at any time;

(C) Have visitors of the resident’s choosing at any time;

(D) Have a lockable door in the resident’s bedroom, which may be
locked by the individual;

(E) Choose a roommate when sharing a bedroom;

(F) Furnish and decorate the resident’s bedroom according to the
Residency Agreement;

(G) The freedom and support to control the resident’s schedule and
activities;

(H) Privacy in the resident’s bedroom;

(b) A limitation must be based on a specific assessed need, and may
only be implemented with the informed consent of the resident or the resi-
dent’s legal representative.

(47) “Informed Consent” means:

(a) Options, risks, and benefits have been explained to the individual
and, as applicable the legal representative of the individual, in a manner
that the individual, and as applicable, the representative, comprehends; and

(b) The individual and, as applicable, the legal representative of the
individual, consents to a person-centered service plan of action, including
any individually-based limitations to the rules, before implementation of
the initial or updated person-centered service plan or any individually-
based limitation.

(48) “Initial Point of Safety” means a designated area that has unob-
structed direct access to a public sidewalk or street located not less than 25
feet away from an adult foster home where occupants of the home evacu-
ate to in the event of an emergency and for the purpose of conducting evac-
uation drills.

(49) “Investigative Authority” means the Office of Adult Abuse
Prevention and Investigation, local Department offices, and Area Agencies
on Aging that contract with the Department to provide adult protective
services to adults who are older or adults with physical, mental, or devel-
opmental disabilities.

(50) “Legal Representative” means a person who has the legal author-
ity to act for an individual. The legal representative only has authority to act
within the scope and limits of his or her authority as designated by the court
or other agreement.

(a) Legal representatives acting outside of his or her authority or
scope must meet the definition of designated representative.

(b) For an individual 18 years of age or older, a guardian appointed
by a court order or an agent legally designated as the health care represen-
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tative, where the court order or the written designation provide authority for
the appointed or designated person to make the decisions indicated where
the term “legal representative” is used in this rule.

(51) “Level” means the designation of ventilator-assisted care
assigned to an adult foster home license based on the qualifications of the
licensee, resident manager, floating resident manager, and shift caregivers,
as applicable.

(52) “Licensed Health Care Professional” means a person who pos-
sesses a professional medical license that is valid in Oregon. Examples
include, but are not limited to, a registered nurse (RN), nurse practitioner
(NP), licensed practical nurse (LPN), medical doctor (MD), osteopathic
physician (DO), respiratory therapist (RT), physical therapist (PT), physi-
cian assistant (PA), or occupational therapist (OT).

(53) “Licensee” means the person who was issued a license, whose
name is on the license, and who is responsible for the operation of an adult
foster home. The “licensee” of the adult foster home does not include the
owner or lessor of the building where the adult foster home is situated
unless the owner or lessor of the building is also the operator.

(54) “Limited Adult Foster Home” means a home that provides care
and services for compensation to a specific individual who is unrelated to
the licensee but with whom the licensee has an established relationship of
no less than one year.

(55) “Liquid Resource” means cash or those assets that may readily
be converted to cash, such as a life insurance policy that has a cash value,
stock certificates, or a guaranteed line of credit from a financial institution.

(56) “Local Licensing Authority” means the local Department offices
and Area Agencies on Aging that contract with the Department to perform
specific functions of the adult foster home licensing process.

(57) “Nursing Care” means the practice of nursing by a licensed
nurse, including tasks and functions relating to the provision of “nursing
care” that are taught or delegated under specified conditions by a registered
nurse to a person other than licensed nursing personnel, as governed by
ORS chapter 678 and rules adopted by the Oregon State Board of Nursing
in OAR chapter 851.

(58) “Occupant” means any person residing in or using the facilities
of an adult foster home, including residents, licensees, resident manager,
friends or family members, day care individuals, and room and board ten-
ants. A floating resident manager who resides in an adult foster home on a
temporary basis is considered an “occupant”.

(59) “Older” means any person at least 65 years of age.

(60) “Ombudsman” means the Oregon Long-Term Care Ombudsman
or a designee appointed by the Long-Term Care Ombudsman to serve as a
representative of the Ombudsman Program in order to investigate and
resolve complaints on behalf of adult foster home residents.

(61) “Operator” is synonymous with “Licensee” as defined in this
rule.

(62) “Ownership Interest” means the possession of equity in the cap-
ital, stock, or profits of an adult foster home. Persons with an ownership or
control interest mean a person or corporation that:

(a) Has an “ownership interest” totaling five percent or more in a dis-
closing entity;

(b) Has an indirect ownership interest equal to five percent or more in
a disclosing entity;

(c) Has a combination of direct and indirect ownership interests equal
to five percent or more in a disclosing entity;

(d) Owns an interest of five percent or more in any mortgage, deed of
trust, note, or other obligation secured by the disclosing entity if that inter-
est equals at least five percent of the value of the property or assets of the
disclosing entity;

(e) Is an officer or director of a disclosing entity that is organized as
a corporation; or

(f) Is a partner in a disclosing entity that is organized as a partnership.

(63) “Person-Centered Service Plan” as defined in OAR chapter 411,
division 4.

(a) FOR INDIVIDUALS RECEIVING MEDICAID. The person-cen-
tered service plan coordinator completes the person-centered service plan.

(b) FOR NON-MEDICAID INDIVIDUALS. The person-centered
service plan may be completed by the resident, and as applicable, the rep-
resentative of the individual, and others as chosen by the individual. The
licensee may assist non-Medicaid individuals in developing person-cen-
tered service plans when no alternative resources are available. The ele-
ments of the individual’s person-centered service plan may be incorporated
into the resident’s care plan.

(64) “Person-Centered Service Plan Coordinator” means case man-
agers, services coordinators, personal agents, and other people designated
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by DHS or OHA to provide case management services or person-centered
service planning for and with individuals.

(65) “Physical Restraint” means any manual method or physical or
mechanical device, material, or equipment attached to, or adjacent to, a res-
ident’s body that the resident may not easily remove and that restricts free-
dom of movement or normal access to his or her body. Physical restraints
include, but are not limited to, wrist or leg restraints, soft ties or vests, hand
mitts, wheelchair safety bars, lap trays, and any chair that prevents rising
(such as a Geri-chair). Side rails (bed rails) are considered restraints when
they are used to prevent a resident from getting out of a bed. The side rail
is not considered a restraint when a resident requests a side rail for the pur-
pose of assistance with turning.

(66) “Prescribing Practitioner” means a physician, nurse practitioner,
physician assistant, chiropractor, dentist, ophthalmologist, or other health-
care practitioner with prescribing authority.

(67) “Primary Caregiver” means a qualified licensee or resident man-
ager, who lives in the home, personally provides care and services, and
ensures the health and safety of residents a minimum of five consecutive
days per week. More than one person who meets this criterion may be con-
sidered a “primary caregiver” as specified below:

(a) Co-licensees working three and four consecutive days and nights
per week;

(b) Two approved resident managers working three and four consec-
utive days and nights per week; or

(c) A licensee and an approved resident manager working three and
four consecutive days and nights per week.

(68) “P.R.N. (pro re nata)” means those medications and treatments
that have been ordered by a qualified practitioner to be administered as
needed.

(69) “Provider” means any person operating an adult foster home
(i.e., licensee, resident manager, floating resident manager, or shift care-
giver). “Provider” does not include substitute caregivers or the owner or
lessor of the building where the adult foster home is situated unless the
owner or lessor is also the operator of the adult foster home.

(70) “Provisional License” means a 60-day license issued in an emer-
gency situation when a licensed provider is no longer overseeing the oper-
ation of an adult foster home. A provisional license is issued to a qualified
person who meets the standards of OAR 411-050-0625 and 411-050-0630,
except for completing the training and testing requirements. (See OAR 411-
050-0635).

(71) “Psychoactive Medications” mean various medications used to
alter mood, anxiety, behavior, or cognitive processes. For the purpose of
these rules, “psychoactive medications” include, but are not limited to,
antipsychotics, sedatives, hypnotics, and antianxiety medications.

(72) “Qualified Entity Initiator (QEI)” has the meaning set forth in
OAR 407-007-0210 (Criminal Records and Abuse Checks for Providers).

(73) “Relative” means those persons identified as family members as
defined in this rule.

(74) “Representative” means “Designated Representative” and
“Legal Representative” as defined in these rules, unless otherwise stated.

(75) “Reside” means for a person to live in an adult foster home for a
permanent or extended period of time. For the purpose of a background
check, a person is considered to “reside” in a home if the person’s visit is
four weeks or greater.

(76) “Residency Agreement” or “Agreement” means the written and
legally enforceable agreement between an adult foster home licensee and
an individual receiving Home and Community Based Services (HCBS) in
a provider owned, controlled, or operated setting. The Residency
Agreement identifies the policies of the home, services to be provided, and
the rights and responsibilities of the individual, and the licensee.

(77) “Resident” means an adult who is at least 65 years of age, or an
adult with a physical disability who is receiving room and board and care
and services in an adult foster home on a 24-hour day basis in exchange for
compensation. For the purposes of this definition, Resident includes indi-
viduals receiving day care services. (See OAR 411-050-0615).

(78) “Resident Manager” means an employee of the licensee,
approved by the local licensing authority, who lives in the adult foster
home, and is directly responsible for the care of the residents.

(79) “Resident Rights” or “Rights” means civil, legal, or human
rights, including, but not limited to, those rights listed in the Adult Foster
Home Residents’ Bill of Rights. (See ORS 443.739 and OAR 411-050-
0655).

(80) “Residential Care” means the provision of care on a 24-hour day
basis.

February 2016: Volume 55, No. 2



ADMINISTRATIVE RULES

(81) “Room and Board” means receiving compensation for the provi-
sion of meals, a place to sleep, laundry, and housekeeping to adults who are
older or adults with physical disabilities and who do not need assistance
with activities of daily living. Room and board facilities for two or more
persons are required to register with the Department under the rules in OAR
chapter 411, division 068, unless registered with the local authority having
jurisdiction. Adult foster homes with room and board tenants are not sub-
ject to OAR chapter 411, division 068.

(82) “Screening” means the evaluation process used to identify an
individual’s ability to perform activities of daily living and address health
and safety concerns.

(83) “Self-Administration of Medication” means the act of a resident
placing a medication in or on his or her own body. The resident identifies
the medication, the time and manner of administration, and places the med-
ication internally or externally on his or her own body without assistance.

(84) “Self-Preservation” in relation to fire and life safety means the
ability of a resident to respond to an alarm without additional cues and
reach a point of safety without assistance.

(85) “Services” mean activities that help the residents develop skills
to increase or maintain the resident’s level of functioning or assist the resi-
dents to perform personal care, activities of daily living, or individual social
activities.

(86) “Shift Caregivers” mean caregivers who, by written variance of
the local licensing authority, are responsible for providing care for regular-
ly scheduled periods of time, such as 8 or 12 hours per day, in homes where
there is no licensee or resident manager living in the home.

(87) “Subject Individual” means “subject individual” as defined in
OAR 407-007-0210 and means any person 16 years of age or older, includ-
ing:

(a) All licensed adult foster home providers and provider applicants;

(b) All persons intending to work in, or currently working in an adult
foster home, including, but not limited to, caregivers and individuals in
training;

(c) Volunteers on the home’s premises who provide services for, or
who have unsupervised access to any resident, or any resident’s funds,
belongings, or confidential information; and

(d) Occupants, excluding residents, residing in or on the premises of
a proposed or currently licensed adult foster home, including:

(A) Household members;

(B) Room and board tenants; and

(C) Persons staying in the home for a period of four weeks or more.

(e) “Subject Individual” does not apply to:

(A) Persons under 16 years of age;

(B) Residents of the adult foster home or the resident’s visitors;

(C) Persons who live or work in or on the adult foster home premises
who do not:

(i) Have regular access to the home for meals; or

(ii) Have regular use of the adult foster home’s appliances or facili-
ties; or

(iii) Have unsupervised access to the residents or the residents’ per-
sonal property.

(D) A person providing services to the residents who is employed by
a private business not regulated by the Department.

(88) “Substantial Compliance” means a level of compliance with
these rules where any deficiencies pose no greater risk to resident health or
safety than the potential for causing minor harm.

(89) “Substitute Caregiver” means any person other than the licensee,
resident manager, floating resident manager, or shift caregiver who pro-
vides care and services in an adult foster home under the jurisdiction of the
Department.

(90) “Tenant” means any individual who is residing in an adult foster
home who receives services, such as meal preparation, laundry, and house-
keeping.

(91) “These Rules” mean the rules in OAR chapter 411, division 050.

(92) “Variance” means an exception from a regulation or provision of
these rules in accordance with OAR 411-050-0642.

(93) “Ventilator-Assisted Care” means the provision of mechanical
assistance to replace spontaneous breathing. Devices used include, but are
not limited to, mechanical ventilators, manual ventilators, and positive air-

way pressure ventilators.

Stat. Auth.: ORS 410.070, 443.001, 443.004, 443.725, 443.730, 443735, 443.738, 443.742,
443760, 443767, 443775, 443.790

Stats. Implemented: ORS 106.010, 443.001-004, 443.705-825, 443.875, 443.991

Hist.: SSD 14-1985, f. 12-31-85, ef. 1-1-86; SSD 11-1988, . 10-18-88, cert. ef. 11-1-88; SSD
3-1992, f. 5-26-92, cert. ef. 6-1-92; SSD 3-1992, f. 5-26-92, cert. ef. 6-1-92; SSD 3-1996, f.
3-29-96, cert. ef. 4-1-96; SDSD 4-2001, f. & cert. ef. 3-1-01; SPD 31-2006, f. 12-27-06, cert.
ef. 1-1-07; SPD 22-2009(Temp), f. 12-31-09, cert. ef. 1-1-10 thru 6-30-10; SPD 9-2010, f. 6-
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30-10, cert. ef. 7-1-10; Renumbered from 411-050-0400, SPD 33-2013, f. 8-30-13, cert. ef.
9-1-13; APD 6-2014, f. 3-31-14, cert. ef. 4-1-14; APD 50-2014(Temp), f. 12-31-14, cert. ef.
1-1-15 thru 6-29-15; APD 15-2015, f. 6-24-15, cert. ef. 6-28-15; APD 27-2015(Temp), f. 12-
29-15, cert. ef. 1-1-16 thru 6-28-16

411-050-0615
Provider Enrollment Agreements, Residency Agreements, and
Refunds

(1) MEDICAID PROVIDER ENROLLMENT AGREEMENT.

(a) An applicant or licensee who intends to care for residents who are
or become eligible for Medicaid services must enter into a Medicaid
Provider Enrollment Agreement with the Department, follow Department
rules, and abide by the terms of the Medicaid Provider Enrollment
Agreement. The local licensing authority shall determine that the applicant,
licensee, and any owner or officer of the corporation, as applicable, is not
listed on either of the Exclusion Lists before approval of a Medicaid
Provider Enrollment Agreement.

(b) An approved Medicaid Provider Enrollment Agreement does not
guarantee the placement of individuals eligible for Medicaid services in the
adult foster home.

(c) An approved Medicaid Provider Enrollment Agreement is valid
for the length of the license unless earlier terminated by the licensee or the
Department. A Medicaid Provider Enrollment Agreement must be complet-
ed, submitted, approved, and renewed with each licensing cycle.

(d) The rate of compensation established by the Department is con-
sidered payment in full. The licensee may not request or accept additional
funds or in-kind payment from any source.

(e) An individual eligible for Medicaid services may not be admitted
into an adult foster home unless and until:

(A) The Department has approved a Medicaid Provider Enrollment
Agreement. The Department shall not issue a Medicaid payment to a licens-
ee without a current license and an approved Medicaid Provider Enrollment
Agreement in place;

(B) The individual eligible for Medicaid services has been screened
according to OAR 411-050-0655; and

(C) The Department has authorized the placement. The authorization
must be clearly documented in the resident’s record with other required
admission materials. (See OAR 411-050-0655).

(f) The Department shall not make payment for the date a resident
moves from the home, or for any time period thereafter.

(g) The licensee must enter into a written agreement with a resident
who receives Medicaid services if the licensee charges for storage of
belongings that remain in the adult foster home for more than 15 calendar
days after the resident has left the home.

(A) The written agreement must be consistent with the licensee’s pol-
icy with private-pay residents and entered into at the time of the resident’s
admission or at the time the resident becomes eligible for Medicaid servic-
es.

(B) The licensee must give written notice to the resident and the res-
ident’s family or other representatives 30 calendar days before any increas-
es, additions, or other modifications to the charges for storage.

(h) A licensee who elects to provide care for individuals eligible for
Medicaid services is not required to admit more than one resident eligible
for Medicaid services. However, if the licensee has an approved Medicaid
Provider Enrollment Agreement, private-pay residents who become eligible
for Medicaid services may not be asked to leave solely on the basis of
Medicaid eligibility.

(i) The licensee or the Department may terminate a Medicaid Provider
Enrollment Agreement according to the terms of the Medicaid Provider
Enrollment Agreement.

(j) The Department may terminate a Medicaid Provider Enrollment
Agreement under the following circumstances:

(A) The licensee fails to maintain substantial compliance with all
related federal, state, and local laws, ordinances, and regulations; or

(B) The license to operate the adult foster home has been voluntarily
surrendered, revoked, or non-renewed.

(k) The Department must terminate a Medicaid Provider Enrollment
Agreement under the following circumstances:

(A) The licensee fails to permit access by the Department, the local
licensing authority, or the Centers for Medicare and Medicaid Services to
any adult foster home licensed to and operated by the licensee;

(B) The licensee submits false or inaccurate information;

(C) Any person with five percent or greater direct or indirect owner-
ship interest in the adult foster home did not submit timely and accurate
information on the Medicaid Provider Enrollment Agreement form or fails
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to submit fingerprints if required under the criminal records and abuse
check rules in OAR 407-007-0200 to 407-007-0370;

(D) Any person with five percent or greater direct or indirect owner-
ship interest in the adult foster home has been convicted of a criminal
offense related to the person’s involvement with Medicare, Medicaid, or
Title XXI programs in the last 10 years; or

(E) Any person with an ownership or control interest, or who is an
agent or managing employee of the adult foster home, fails to submit time-
ly and accurate information on the Medicaid Provider Enrollment
Agreement form.

(1) If the licensee submits notice of termination of the Medicaid
Provider Enrollment Agreement, the licensee must comply with the fol-
lowing requirements:

(A) Simultaneously issue the Department’s Notice of Involuntary
Move or Transfer of Resident form (SDS 901) to each resident eligible for
Medicaid services in the licensee’s adult foster home (See OAR 411-050-
0645).

(B) Update Residency Agreement and submit to the local licensing
authority for review.

(C) Obtain signatures of all current residents, or the resident’s repre-
sentative on the updated Agreement following the local licensing authori-
ty’s review.

(m) If either the licensee or the Department terminates a Medicaid
Provider Enrollment Agreement, a new Medicaid Provider Enrollment
Agreement shall not be approved by the local licensing authority for a peri-
od of not less than 180 days from the date the licensee or the Department
terminated the Medicaid Provider Enrollment Agreement.

(n) DEATH OF RESIDENT ELIGIBLE FOR MEDICAID SERVIC-
ES WITH NO SURVIVING SPOUSE. The licensee must forward all per-
sonal incidental funds (PIF) to the Estate Administration Unit, P. O. Box
14021, Salem, Oregon 97309-5024, within 10 business days of the death of
a resident eligible for Medicaid services with no surviving spouse. (See
Limits on Estate Claims, OAR 461-135-0835)

(2) RESIDENCY AGREEMENT. A licensee must enter into a written
Agreement with all residents or the residents’ representatives, which details
the care and services to be provided, and the rate to be charged. The writ-
ten Agreement must be signed by all parties before the admission of the res-
ident. A copy of the Agreement is subject to review by the local licensing
authority before licensure and before the implementation of any changes to
the Agreement.

(a) The Agreement must include, but not be limited to:

(A) Services to be provided and the rate to be charged. For individu-
als receiving Medicaid, the Residency Agreement may state the rate will be
“as authorized by the Department”. A payment range may not be used
unless the Agreement plainly states when an increase in rate may be expect-
ed based on a resident’s increased care or service needs.

(B) Conditions under which the rates may be changed.

(C) The home’s refund policy in instances of a resident’s hospitaliza-
tion, death, transfer to a nursing facility or other care facility, and voluntary
or involuntary move. The refund policy must be in compliance with section
(3) of this rule.

(D) A statement indicating that the resident is not liable for damages
considered normal wear and tear on the adult foster home and the adult fos-
ter home’s contents.

(b) The Agreement must disclose:

(A) The home’s policies on voluntary moves and whether or not the
licensee requires written notification of a non-Medicaid resident’s intent to
not return.

(B) Any charges for storage of belongings that remain in the adult fos-
ter home for more than 15 calendar days after the resident has left the home.

(C) Any policies the adult foster home may have on the use of alco-
hol, tobacco, intercoms, and monitors.

(D) The home’s smoking policies in compliance with OAR 411-050-
0650.

(E) The home’s policy regarding animals. Restrictions may not apply
to animals that provide assistance or perform tasks for the benefit of a per-
son with a disability. Such animals are often referred to as service animals,
assistance animals, support animals, therapy animals, companion animals,
or emotional support animals.

(F) The home’s policy regarding the presence and use of legal med-
ical and recreational marijuana on the premises.

(G) The home’s schedule of meal times with no more than a 14-hour
span between the evening meal and the following morning’s meal (See
OAR 411-050-0645).
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(H) Whether the home serves individuals eligible for Medicaid serv-
ices.

(I) The home’s policy regarding refunds for residents eligible for
Medicaid services, including pro-rating partial months and if the room and
board is refundable.

(J) A clear and precise statement of any limitation to the implementa-
tion of Advance Directives on the basis of conscience. This rule does not
apply to medical professional or hospice orders for administration of med-
ications. The statement must include:

(i) A description of conscientious objections as they apply to all occu-
pants of the adult foster home;

(ii) The legal authority permitting such objections under ORS
127.505 to 127.660; and

(iii) Description of the range of medical conditions or procedures
affected by the conscientious objection. (See OAR 411-050-0655).

(c) The Agreement must:

(A) Not conflict with the Resident’s Rights, the family atmosphere of
the home, or any of these rules; and

(B) Be reviewed and approved by the local licensing authority before
the issuance of a license, and before implementing any changes.

(d) Effective January 1, 2016 for providers initially licensed after
January 1, 2016, and effective no later than September 1, 2018 for
providers initially licensed before January 1, 2016 the Agreement must
include the freedoms authorized by 42 CFR 441.301(c)(2)(xiii) & 42 CFR
441.530(a)(1)(vi)(F), which must not be limited without the informed, writ-
ten consent of the resident or the resident’s representative, and approved by
the person-centered service plan coordinator, which includes the right to:

(A) Live under a legally enforceable agreement with protections sub-
stantially equivalent to landlord tenant laws;

(B) The freedom and support to access food at any time;

(C) To have visitors of the resident’s choosing at any time;

(D) Have a lockable door in the resident’s bedroom, which may be
locked by the resident;

(E) Choose a roommate when sharing a bedroom;

(F) Furnish and decorate the resident’s bedroom according to the
Residency Agreement;

(G) The freedom and support to control the resident’s schedule and
activities;

(H) Privacy in the resident’s bedroom.

(e) The licensee may not charge or ask for application fees or non-
refundable deposits. Fees to hold a bed are permissible.

(f) The licensee must give a copy of the signed Agreement to the res-
ident or the resident’s representative and must retain the original signed
Agreement and any amendments on the premises available for review.

(g) The licensee may not include any illegal or unenforceable provi-
sion in an Agreement with a resident and may not ask or require a resident
to waive any of the resident’s rights or licensee’s liability for negligence.

(h) The licensee must give written notice to a non-Medicaid resident
and the resident’s family or other representatives 30 calendar days before
any general rate increases, additions, or other modifications of the rates.
The licensee is not required to give 30 day written notice if the rate change
is due to the resident’s increased care or service needs and the agreed upon
rate schedule in the resident’s Agreement has specified charges for those
changes.

(3) REFUNDS FOR NON-MEDICAID RESIDENTS.

(a) If a resident dies, the licensee may not retain or require payment
for more than 15 calendar days after the date of the resident’s death, or the
time specified in the licensee’s Agreement, whichever is less.

(b) If a resident leaves an adult foster home for medical reasons and
the resident or the resident’s representative indicates the resident’s intent to
not return, the licensee may not retain or require payment for more than 15
calendar days after the date the licensee receives notification from the res-
ident, the resident’s representative, or the time specified in the licensee’s
Agreement, whichever is less.

(c) If a resident who has paid with private funds becomes eligible for
Medicaid services, the licensee must accept payment from the Department
from the date of eligibility forward as payment in full. The licensee must
reimburse the resident or the resident’s representative within 30 calendar
days after the licensee receives payment from the Department for any pri-
vate payment received after the resident became eligible for Medicaid serv-
ices.

(d) The licensee must act in good faith to reduce the charge to a resi-
dent who has left the home by seeking a new resident to fill the vacancy.
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(e) The licensee must refund any unused advance payment to the res-
ident, or the resident’s representative as appropriate, within 30 calendar
days after the resident dies or leaves the home.

(f) If the adult foster home closes or the licensee gives written notice
for the resident to leave, the licensee waives the right to collect any fees
beyond the date of closure or the resident’s departure, whichever is sooner.

(g) If a resident dies or leaves an adult foster home due to neglect or
abuse at the adult foster home that is substantiated by a Department inves-
tigator, or due to conditions of imminent danger of life, health, or safety, the
licensee may not charge the resident beyond the resident’s last day in the
home.

(h) The refund policies in these rules also apply to refunds for resident

moves and transfers as described in OAR 411-050-0645.
Stat. Auth.: ORS 410.070, 443.001, 443.004, 443.725, 443.730, 443.735, 443.738, 443.742,
443760, 443.767, 443775, 443 880, 443.790
Stats. Implemented: ORS 443.001-004, 443.705-825, 443 .875, 443.991
Hist.: SSD 14-1985, f. 12-31-85, ef. 1-1-86; SSD 11-1988, f. 10-18-88, cert. ef. 11-1-88; SSD
3-1992, f. 5-26-92, cert. ef. 6-1-92; SSD 3-1992, f. 5-26-92, cert. ef. 6-1-92; SSD 3-1996, f.
3-29-96, cert. ef. 4-1-96; SDSD 4-2001, f. & cert. ef. 3-1-01; SPD 31-2006, f. 12-27-06, cert.
ef. 1-1-07; SPD 9-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 411-050-0435, SPD
33-2013, f. 8-30-13, cert. ef. 9-1-13; APD 15-2015, f. 6-24-15, cert. ef. 6-28-155; APD 27-
2015(Temp), f. 12-29-15, cert. ef. 1-1-16 thru 6-28-16

411-050-0630
Classification of Adult Foster Homes

(1) The local licensing authority shall issue a Class 1, Class 2, or
Class 3 adult foster home license only if the qualifications of the applicant,
resident manager, floating resident manager, and shift caregivers, as appli-
cable, fulfill the classification requirements of these rules.

(a) After receipt of the completed application materials, including the
non-refundable fee, the local licensing authority must investigate the infor-
mation submitted, including any pertinent information received from out-
side sources.

(b) The local licensing authority shall not issue a license if unsatis-
factory references or a history of substantial non-compliance of the appli-
cant within the last 24 months is verified.

(c) The local licensing authority may issue a Class 1 license if the
applicant and resident manager, as applicable, complete the training
requirements outlined in OAR 411-050-0625;

(d) The local licensing authority may issue a Class 2 license if the
applicant, resident manager, and floating resident manager, as applicable,
complete the requirements outlined in OAR 411-050-0625. In addition,
these caregivers must each have the equivalent of two years of full time
experience providing direct care to adults who are older or adults with
physical disabilities;

(e) The local licensing authority may issue a Class 3 license if the
applicant, resident manager, floating resident manager, and shift caregivers,
as applicable, complete the training requirements outlined in OAR 411-
050-0625 and have a current license as a health care professional in Oregon
or possess the following qualifications:

(A) Have the equivalent of three years of full time experience pro-
viding direct care to adults who are older or adults with physical disabili-
ties and who require full assistance in four or more activities of daily liv-
ing; and

(B) Have references satisfactory to the Department. The applicant
must submit current contact information from at least two licensed health
care professionals who have direct knowledge of the applicant’s ability and
past experience as a caregiver.

(2) The Department may approve a licensee to care for residents
requiring ventilator-assisted care. The licensee, resident manager, floating
resident manager, or shift caregivers, as applicable, must meet the criteria
for a Class 3 home according to section (1)(e) of this rule and comply with
the additional requirements for adult foster homes serving residents requir-
ing ventilator assisted care outlined in OAR 411-050-0660.

(3) To request a change in the classification of a licensed home, at any
time other than the license renewal period, the licensee shall submit a writ-
ten request to the local licensing authority, using the Department’s form
SDS 0748, to amend the licensee’s previous application for a license.

(a) The complete request will include all the required information and
documentation, as applicable, to demonstrate the applicant meets the stan-
dards for the requested classification according to these rules.

(b) Within 60 calendar days’ receipt of the complete written request,
the local licensing authority will investigate the information provided and
shall:

(A) Approve the applicant’s request and issue an amended license
with the requested classification; or

(B) Deny the applicant’s request, unless the applicant submits written
notification to withdraw the requested change in classification. If the
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request is denied, the Department shall provide the applicant with Notice
and an opportunity for a contested case hearing pursuant to ORS 183. The
Notice shall state the reasons for the denial and shall be served personally
upon the applicant or by certified or registered mail. Any request for a con-
tested case hearing must be submitted to the Department, in writing, by the
applicant within 10 days of service.

(4) A licensee may only admit or continue to care for residents whose
impairment levels are within the classification of the licensed home.

(a) A licensee with a Class 1 license may only admit residents who
require assistance in no more than four activities of daily living.

(b) A licensee with a Class 2 license may provide care for residents
who require assistance in all activities of daily living, but require full assis-
tance in no more than three activities of daily living.

(c) A licensee with a Class 3 license may provide care for residents
who require full assistance in four or more activities of daily living, but
only one resident who requires bed-care or full assistance with all activities
of daily living, not including cognition or behavior.

(5) A licensee must request, in writing, a variance from the local
licensing authority if:

(a) A new resident wishes to be admitted whose impairment level
exceeds the license classification;

(b) A current resident becomes more impaired, exceeding the license
classification; or

(c) There is more than one resident in the home who requires full bed-
care or full assistance with all activities of daily living, not including cog-
nition or behavior.

(6) The local licensing authority may grant a variance that allows the
resident to be admitted or remain in the adult foster home. The local licens-
ing authority must respond in writing within 30 calendar days after receipt
of the licensee’s written variance request. The licensee must prove the fol-
lowing criteria are met by clear and convincing evidence:

(a) It is the choice of the resident to reside in the home;

(b) The licensee is able to provide appropriate care and service to the
resident in addition to meeting the care and service needs of the other resi-
dents;

(c) Additional staff is hired to meet the additional care requirements
of all residents in the home as necessary;

(d) Outside resources are available and obtained to meet the resident’s
care needs;

(e) The variance shall not jeopardize the care, health, safety, or wel-
fare of the residents; and

(f) The licensee is able to demonstrate how all occupants shall be

safely evacuated in three minutes or less.
Stat. Auth.: ORS 410.070, 443.001, 443.004, 443.725, 443.730, 443.735, 443.738, 443.742,
443760, 443.767, 443.775, & 443.790
Stats. Implemented: ORS 443.001 to 443.004, 443.705 to 443.825, 443 875, & 443.991
Hist.: SSD 14-1985, f. 12-31-85, ef. 1-1-86; SSD 11-1988, f. 10-18-88, cert. ef. 11-1-88; SSD
3-1992, f. 5-26-92, cert. ef. 6-1-92; SSD 3-1995, f. & cert. ef. 3-15-95; SSD 3-1992, f. 5-26-
92, cert. ef. 6-1-92; SSD 3-1996, f. 3-29-96, cert. ef. 4-1-96; SDSD 4-2001, f. & cert. ef. 3-
1-01; SPD 31-2006, f. 12-27-06, cert. ef. 1-1-07; SPD 22-2009(Temp), f. 12-31-09, cert. ef.
1-1-10 thru 6-30-10; SPD 9-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 411-050-
0443, SPD 33-2013, f. 8-30-13, cert. ef. 9-1-13; APD 6-2014, f. 3-31-14, cert. ef. 4-1-14;
APD 27-2015(Temp), f. 12-29-15, cert. ef. 1-1-16 thru 6-28-16

411-050-0632
Capacity

(1) Residents must be limited to five adults who require care and are
unrelated to the licensee and resident manager by blood, marriage, or adop-
tion.

(2) The number of residents permitted to reside in an adult foster
home is determined by the ability of the staff to meet the care needs of the
residents, the fire and life safety standards for evacuation, and compliance
with the facility standards of these rules.

(3) The licensee must demonstrate, to the local licensing authority’s
satisfaction, the ability to meet the needs of the residents, in addition to,
caring for any children or relatives beyond the license capacity of the adult
foster home.

(4) The local licensing authority’s determination of maximum capac-
ity must ensure:

(a) The ratio of at least one caregiver per five residents, including any
day care individuals and others requiring care or supervision except as
allowed under section (5) of this rule.

(b) Children over the age of five have a bedroom available that is sep-
arate from the child’s parents.

(c) The well-being of the household, including any children or other
family members, shall not be jeopardized.

(d) The care needs of day care individuals shall be met.
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(5) When a family member requires care in a home where the licens-
ee is the primary live-in caregiver, a maximum capacity of five unrelated
residents are allowed if the following criteria are met:

(a) The licensee must be able to demonstrate the ability to evacuate all
occupants from the adult foster home within three minutes or less (See
OAR 411-050-0650).

(b) The licensee must have sufficient, qualified staff and demonstrate
the ability to provide appropriate care for all residents (See OAR 411-050-
0645).

(c) There must be an additional 40 square feet of common living
space for each person above the five residents (See OAR 411-050-0650).

(d) Bathrooms and bedrooms must meet the requirements of OAR
411-050-0650.

(e) The care needs of day care individuals must be within the classi-
fication of the license and any conditions imposed on the license.

(f) The well-being of the household, including any children or other
family members, shall not be jeopardized.

(6) If day care individuals are in the home, the licensee must have
arrangements for the day care individuals to sleep in areas other than a res-
ident’s bed, a resident’s room, or space designated as common use, in
accordance with OAR 411-050-0650.

(7) If room and board tenants are in the home, each tenant must have:

(a) An approved background check in accordance with OAR 407-
007-0200 to 407-007-0370 (Criminal Records and Abuse Check Rules).

(b) A tenancy agreement as defined in OAR 411-068-0040 (Room and
Board Facilities).

(c) A copy of the current tenancy agreement signed and dated by the
tenant.

(8) To request a change to the maximum capacity of a licensed home
at any time other than the license renewal period, the licensee shall submit
to the local licensing authority a written request using the Department’s
form, SDS 0749, to amend the licensee’s previous application for a license.

(a) The complete request will include:

(A) All the required information and documentation, as applicable, to
demonstrate the applicant meets the standards for the requested capacity
according to these rules; and

(B) A $20 non-refundable fee for each additional resident bed request-
ed.

(b) Within 60 calendar days’ receipt of the complete written request,
the local licensing authority must investigate the information provided and
must:

(A) Approve the request and issue an amended license with the
requested capacity; or

(B) Deny the applicant’s request, unless the applicant submits written
notification to withdraw the requested change in classification. If the
request is denied, the Department shall provide the applicant with Notice
and an opportunity for a contested case hearing pursuant to ORS 183. The
Notice shall state the reasons for the denial and shall be served personally
upon the applicant or by certified or registered mail. Any request for a con-
tested case hearing must be submitted to the Department, in writing, by the

applicant within 10 days of service.
Stat. Auth.: ORS 410.070, 443.001, 443.004, 443.725, 443.730, 443.735, 443.738, 443.742,
443.760,443.767, 443.775, 443.790
Stats. Implemented: ORS 443.001-004, 443.705-825, 443 .875, & 443.991
Hist. SSD 11-1988, f. 10-18-88, cert. ef. 11-1-88; SSD 3-1992, f. 5-26-92, cert. ef. 6-1-92;
SSD 3-1992, . 5-26-92, cert. ef. 6-1-92; SSD 3-1996, f. 3-29-96, cert. ef. 4-1-96; SDSD 4-
2001, f. & cert. ef. 3-1-01; SPD 31-2006, f. 12-27-06, cert. ef. 1-1-07; SPD 9-2010, f. 6-30-
10, cert. ef. 7-1-10; Renumbered from 411-050-0408, SPD 33-2013, f. 8-30-13, cert. ef. 9-1-
13; APD 15-2015, f. 6-24-15, cert. ef. 6-28-15; APD 27-2015(Temp), f. 12-29-15, cert. ef. 1-
1-16 thru 6-28-16

411-050-0635
Issuance

(1) The local licensing authority must issue a license within 60 calen-
dar days after the completed application materials have been received if the
home and applicant are in compliance with these rules.

(2) The license specifies the type of license and includes:

(a) The name of the licensee and the name of the resident manager or
shift caregivers as applicable, who have met the requirements to operate the
adult foster home.

(b) The address of the premises to which the license applies.

(c) The license classification and level if applicable.

(d) The maximum number of residents.

(e) The expiration date.

(3) The licensee must be given a copy of the Department’s inspection
report form as follows:

(a) INITIAL LICENSE. Form SDS 516 identifying any areas of non-
compliance and a time frame for correction.
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(b) RENEWAL LICENSE. Form SDS 517A and, if applicable, form
SDS 517B citing any violations. The SDS 517B must specify a time frame
for correction of each violation. The time frame for correction may not
exceed 30 calendar days from the date of inspection.

(4) The licensee must post the most recent inspection reports in the
entry of the home or an equally prominent place and must, upon request,
provide a copy of the reports to each resident, person applying for admis-
sion to the home, or the legal representative, guardian, or conservator of a
resident.

(5) The Department may attach conditions to the license that limit,
restrict, or specify other criteria for operation of the home. The conditions
must be visibly posted with the license.

(6) The local licensing authority shall not issue an initial license
unless:

(a) The applicant and adult foster home are in compliance with ORS
443705