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HOUSE COMMITTEE REPORT | salem, Oregon June 22 , 19_81

Mr. Speaker:
B-Engrossed

Your Committee on Judiciary to whom was referred SB 86 having

had the same under consideration, respectfully reports it back with the recommendation that
it:

[ ] Do pass. ZXX] Do pass with House amendments ( ) and be printed engrossed.
{ 1 Be adopted. [ ] Be adopted with House amendments ( ) and be printed engrossed.
[ 1] Be referred to: ( ) Ways and Means by prior reference.

() .

See attached amendments:

Legislative Counsel
SB 86B-5

06/12/81 (31) (44)
(3-pages)

FOR INFORMATION ONLY-NOT PART OF COMMITTEE REPORT

Voting no:

Voting aye: Cohen, Courtney, Hendriksen, Lombard, Mason, Rutherford, Springer

Excused: Bugas, Smith

Svbmt g copies if amendments

Ratarn

4 copies if no amendments

Chairman

N —

9 copies if to be printed engrossed Tom | WmOW
wmw - mUHHHHQ.mH. s-.mvu.u- “—.mm.Q
floor discussion on this measure.

1 copy for committee file
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Legislative Counsel
SB 86B-5
06/12/81 (31) (44)
PROPOSED CONFLICT AMENDMENTS TO B-ENGROSSED SENATE BILL 86
On page 1 of the printed B-engrossed bill, line 2, before the
second "and" insert =wmﬁmmHHSQ section 3, chapter 109, Oregon Laws
1981; |
On page 2, line 26, delete "Attorney General" and insert
"Director of the Department of General Services.".
Delete line 27.

On page 3, after Hwbm 7, insert:

"SECTION la. Section 3, chapter 109, Oregon Laws 1981 (Enrolled”

Senate Bill 131), is repealed."

Delete lines 13 through 37 and insert:

"Section 3. ORS 278.120, as amended by section 16, chapter 109,
Oregon Laws 1981 (Enrolled Senate Bill wavvum further amended dm
read:

"278.120. (1) Upon receipt by the Department of General
Services of a claim for damages [as provided in ORS 30.275] against

the State of Oregon or a state officer, employe or agent within the

scope of ORS 30.260 to 30.300, if the claim is covered by insurance,

the department shall tender defense of the claim to the insurer, and
if such tender is accepted ORS chapter 180 and the remaining
provisions of this section shall not be applicable. If the claim is
not oo<mwma by insurance or if the tender is rejected, the
department shall cause an investigation to be conducted to Qmﬁmwaudm
whether the claim is meritorious and comes within the provisions of
ORS 30.260 to 30.300. The Attorney General may conduct the
investigation if reguested by the department. If the department
determines that the state or a state officer, agent or employe is or

may be liable to the claimant under ORS 30.260 to 30.300, the
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department may negotiate, ooavHoBMmm and settle with the claimant.
The Attorney General shall defend all lawsuits after the department
has determined that a HmmmomeHm settlement cannot be achieved. The
department shall pay from the Special Liability Revolving Fund

authorized in section 20, chapter 109 , Oregon Laws 1981 (Enrolled
7

Senate Bill 131), [of this 1981 Act] or the Liability Fund the
amount of any judgment, and, if the department determines such
action to be appropriate, the amount of any settlement subject to
the provisions of subsection (2) of this section.

"(2) The department shall submit quarterly reports to the Joint
Ways and Means Committee of the Legislative Assembly, if the
legislature is in session, or the mamwombo< Board listing all claims
settled which have an aggregate cost in excess of $10,000.

"(3) If there is no balance in the Liability Fund, or if the
balance is insufficient to cover the amount to be paid on a claim,

and there are no funds available under section 21, chapter 109,

Oregon Laws 1981 (Enrolled Senate Bill 131), [of this 1981 Act] the

amount remaining in the Liability Fund shall be paid towards
satisfaction of the total amount payable and the balance thereof may
be advanced through the Liability Fund under the provisions of ORS
293.205 to 293.225. Prior to any advancement to the Liability Fund
under the provisions of ORS 293.205 to 293.225, approval of the
advancement shall be obtained from the Joint Ways and Means
Committee of the Legislative Assembly, if the legislature is in
session, or the Emergency Board. |
"(4) Money advanced to the Liability Fund as provided in this
section shall be repaid from the Liability Fund in annual
instalments, with interest as provided in ORS 293.22C. The amount of

Proposed Amendments
SB 86B-5 06/12/81 (31) Page 2
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the instalments shall be fixed by the Department of General Services
at such amount as can be reasonably expected to liquidate the
indebtedness of the Liability Fund in not more than 10 years.

"(5) In order to assure that the moneys advanced to the
Liability Fund are repaid as specified in subsection (4) of this
section, the department mﬁmww.amxm such assessments as are necessary
against those local public bodies or state agencies, or their legal
successors, which were participants in the program when the claim or
claims arose that necessitated the advancement of moneys to the

fund.".

Proposed Amendments
SB 86B-5 06/12/81 (31) Page 3



OREGON STATE SENATE
61st Legislative Assembly

STAFF MEASURE ANALYSIS

‘

Measure: . SB 86

Title: Relating to waUHHO body tort liability
Committee: | Justice

Hearing Dates: 1/20; 2/10; 2/24; 3/17; 3/25; 4/8

Explanation Prepared By: Kristena A. LaMar, .H_mmmH Counsel

Problem addressed.

The law presently requires that any person injured by the acts of wcvwwo body
officers, agents or employes, notify the public body within 180 days from the date
of the injury. The proponents of the bill as introduced wished to eliminate this
requirement, which is jurisdictional to being able to recover on the claim, in
order that those members of the public who are injured would not have a claim
- defeated for their failure to comply with the Hm@cHHmSmbﬁ by their failure to know of it.

Function and purpose of measure as reported out.

‘The measure would eliminate the 180 notice requirement, but would retain the
two year statute of limitations for any tortious injury. Public bodies would then
be different from private defendants, in that all torts would have a two- -year
statute of limitations, msm would SOﬂ be governed by the general statute of HHEHﬁmﬁHosm
laws.

No one who had failed to notify the public body of an injury, whose time had
expired prior to the effective date of the act, would be allowed to reinstate his

"~ or her claim, by the passage of this bill, which would become effective on January 1,

1882. By the later effective date, the public bodies will be liable for injuries
suffered by claimants who did not file notices of such, Prior to the expiration of
théir 180 notice period. For those persons who, under the present law, have the notice
period extended due to the injury, majority or incapacity, for a maximum of 90 days
more, the measure would continue the validity om the claims if the injury occurred
after April 6, 1981.

Major issues discussed.

1. The fiscal impact of passage of the bill to public bodies participating
in the state liability fund, as well as those bodies who are self-insurers.

2. The impact of the notice requirement on unknowledgeable members of the
public, whose otherwise valid claims are defeated by such ignorance of the rule.

Effect of committee amendments.

The original bill would have deleted the two-year statute of limitations, as
well as the 180 day notice requirement. In order to clarify and make standard the
statute of limitations for public bodies, the committee amended owm 30.275 to create
a standard 2-year limit on claims.

-~ The committee limited application of the deletion of notice, by invoking an
effective date of January- 1, 1982, and amended the bill to ensure that no claims
would be "resurrected" by passage of the measure.

Fiscal impact: Yes
Revenue impact: None (Attach additional sheets as necessary)



OREGON STATE WHZ»?.HM
61st Legislative Assembly

STAFF MEASURE ANALYSIS

Measure: SB 86, A-Engrossed

Title:

Relating to public body tort liability

Committee: Justice

Hearing Dates:1/20; 2/10; 2/24; 3/17; 3/25; 4/8; 5/7 & 5/12

Explanation Prepared By: Kristena A. LaMar; ILegal Counsel .

Probl

.

em addressed. @ The notice provisions of the public body tort liability law
are difficult to understand by thecperson injured or damaged, as well as
for representatives of the person injured or damaged. A public body may
have had actual notice of the injury or damage, and of the intention of
the claimant to assert a claim, but because the notice was not mailed by
registered mail, the public body can deny the claim after the notice period
expires.

Function and purpose of measure as reported out.

Majo

l. The -measure retains the present requirement that some form of notice

be given to the public body before the claim may be enforced, in court, for
example.

2. The measure provides for written notice to the body; actual notice as
evidenced by communication to the public body or its representative of the
circumstances of the injury and the intent to pursue the claim; or by payment
of the public body of all or any part of the claim at any time.

3. The measure retains notice to the Attorney General if against the State,
but modifies existing law by allowing delivery of notice to other public
bodies at their administrative offices, to any member of their governing
body, or to the public body's general counsel.

4. The measure specifically requires the plaintiff to carry the burden of
proof on notice being made. :

r issues discussed.

1. Fiscal impact on public bodies.

2. Definitions of actual notice.

3. Need of public bodies for specifications of circumstances of claims.
4. Integration of measure with SB 131, if signed by Governor. .

Effect of committee amendments.

1. Notice is defined in terms of formal notice, actual notice, commencement
of suit, and payment of claim, rather than by mailing notice by certified

or registered mail. .

2. Persons eligible to receive notice are expanded to include public bodies'
general counsel and claims adjusters, rather than by reference to ORCP.

Fiscal; Yes

Revenue: No (Attach additional sheets as necessary)



SENATE COMMITTEE ‘REPORT 0

Mr. President:

) JUSTICE
Your Committee on

Date May 12, 1981

to whom was

referred Senate Bill 86 A-Engrossed

respectfully report it back recommending:

(adoption)
passage.

(adoption)
passage with amendments.

(adoption) .
X passage with amendments to the
— X engrossed measure.

that the measure be printed engrossed
and rereferred to committee for further
~consideration.

, having had the same under consideration,

that the measure be returned to the
President’s Desk for rereferral. (Letter
of explanation attached.) (SR 9.05(1))

(adoption) -
passage with amendments to resolve
conflicts. (SR 9.35)

that be substituted

therefor. (SR 9.45)

SEE AMENDMENTS ATTACHED .

Other:

4/30/81 - DPAA
5/7/81 - Reconsidered by Committee

VOTING AYE: BROWN, FADELEY, GARDNER, JERNSTEDT, SMITH, WYERS

EXCUSED: SENATOR KULONGOSKI

NOT CONCURRING (SR 9.15(2)) Senator(s)

Referred to OQBBEmm on Ways and Means
by prior reference. ‘

Submit:
2 copies if no amdts.
7 copies if amdts.

SP*60497-155
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ﬁmwwmwmdw<m Counsel
SB 86A-2
05/07/81 (45) (44)
PROPOSED AMENDMENTS TO A-ENGROSSED SENATE BILL 86
On page 1 of the printed A-engrossed bill, delete lines 24 and
25.

On page 2, mmwmdm lines 1 through 3.

After line 5, insert:

"(1) No action arising from any act or omission of a public body

or an officer, employe or agent of a public body within the scope of

ORS 30.260 to 30.300 shall be maintained unless notice of claim is

given as required by this section.

"(2) Notice of claim shall be given within the following -

applicable periocd of time, not HboHc&MSQ ﬁwm‘UmHHoQ~ not exceeding

90 days, during which the person injured is unable to give the
notice because of the injury or because of minority, incompetency or
other incapacity:

"(a) For wrongful death, within one year after the alleged loss
or injury.

"(b) For all other claims, within 180 days after the alleged
loss or injury. |

"(3) Notice of claim required by this section is satisfied WW"

"(a) Formal notice of claim as provided in subsections (4) and
(5) of this section;

| "(b) Actual notice of claim as provided in subsection (6) of
this section;

"(c) Commencement of an action on the claim by or on behalf of
the claimant within the applicable period of time provided in
subsection (2) of this section; or

"(d) Payment of all or any part of the claim by or on behalf of

the public body at any time.
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"(4) Formal notice of claim is a written communication from a
claimant or representative of a claimant containing:

"(a) A statement that a claim for damages is or will be asserted
against the public body or an officer, employe or agent of the
public body;

"(b) A description of the time, place and circumstances QH<HBQ.
rise to the claim, so far as known to the claimant; and

"(c) The name of the claimant and the mailing address ﬁm which
correspondence concerning the claim may be sent.

"(5) Formal UOdMnm.om claim shall be given by mail or personal
delivery:

"(a) If the claim is QOHSmd.ﬁWm state or an officer, employe or
agent thereof, to the office of the Attorney General or to a deputy
or assistant of the Attorney General.

"(b) If the claim is against a local public body or an officer,
employe or agent thereof, to the public body at its principal
administrative office, to any member of the governing body of the
public body, or to an attorney designated by the governing body as
its general counsel..

"(6) Actual notice of claim is any communication by which any
MUmH<HQcmH to whom notice may be given as provided in subsection (5)
of this section or any person reponsible for administering claims on
behalf of the public body acquires actual knowledge of the time,
place and circumstances QM<M50 rise to the claim, where the
communication is such that a wmmmOSmUHm.UmHmob would conclude that a
particular person intends to assert a claim against the public body
or an officer, employe or agent of the public body. A person
rasponsible mow.maawbwmdmwwsa OHmMBm on behalf of a public body is

Proposed Amendments
SB 86A-2 05/07/81 (45) Page 2
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one who, as an officer, employe or mmmSﬁ of a public body or as an
employe or agent of an insurance nmwﬂmmwdwbmcwwsm the public body
for risks within the scope of ORS 30.260 to 30.300, engages in
investigation, negotiation, adjustment or @mmmSmm of claims within
the scope of ORS 30.260 to 30.300, or in mLHDHmWHbQ or accepting
forms for nHmHBWSﬁm,ﬂo provide claim information, or in supervising
any of those activities.

"(7) In an action arising from any act or omission of a public

body or an officer, employe or agent of a public body within the

scope of ORS 30.260 to 30.300, the plaintiff has the burden of

proving that notice of claim was given as required by this section.

""(8) Except as provided in ORS 12.120 and 12.135, but
notwithstanding any other provision of ORS chapter 12 or other
statute providing a limitation on the moBBmSnmSmBﬁ of an action, an
action arising from any act or omission of a public body or an
officer, employe or agent of a public 'body within the scope of ORS
30.260 to 30.300 shall be commenced sdeMB_ﬁso years after the

alleged loss or injury.".

Proposed >Bm5m3m5dm
SB 86A-2 05/07/81 (45) Page 3
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Notification of House Amendments to SB %‘Q ..m
To: Am,m: WYERS u

| owe — G/27/S
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Message notifying of House passage with amendments read

Principal Sponsor

Qﬁ\%n,\\ ot

Action on amendments governed by Senate Rule 11:01

To assist in preparation of Agenda, would the Committee Chairman please advise the Secretary of action to be
recommended.

ﬁ To concur
mm:ﬂg\wﬁ will lead discussion.

(Initial and return to mmmmﬁidﬂ the Senate)

Secretary of the Senate
Not to concur




'OREGON STATE SENATE
STATE CAPITOL -

SALEM, QREGON ‘NOTICE OF MEASURES TABLED

March 30, 1981
(DATE)

(_
To the. Secretary of the Senate:
From the Committee on JUSTICE
This is to inform you that SB 79, mm.@. 167, 178, 186, 471 has been:

\—” " (MEASURE NUMBER)

Tabled.

_X ___ Tabled by operation of SR 8.20.

Do Werers

FRS, CHATRISHAGMAN Q_

Taken from table.

LEGISLATIVE FISCAL OFFICE

Fiscal Ha maw gmoumacue

811 %o. S8 £6 m ms% pod  Hevre ss@s@as._a + .@:?@ mmsb~&¢

This office has reviewed the proposed Homuuwo.&.o: Epa,mowou.luson that it

has NO fiscal impact.




OREGON STATE SENATE

STATE CAPITOL
SALEM, OREGON NOTICE OF MEASURES TABLED

April 8, 1981

(DATE)

To the Secretary of the Senate:

Fromthe Committeeon —__ JUSTICRE

This is to inform you that __SB 86 has been:
(MEASURE ZCZ_mva

__ Tabled.
Tabled by operation of SR 8.20.

xl Taken from tabfe.

e W

=~ (CHAIRMAN) —
Sen.Jan Wyer



1981 Regular Legislative Session
FISCAL ANALYSIS OF PROPOSED LEGISLATION
wﬂmvmnmm by the Executive Department and the Legislative wumnmw Ommwnm

MEASURE NUMBER: SB 86

STATUS: ouwmwsmH : :

SUBJECT: Removes from public body no&n liability law the required sﬂwnl

- ' ten notice to public body by person who claims damages. Also

removes special two-year nHBm period in which action for dam-
-ages must be commenced.

GOVERNMENT UNIT AFFECTED: Department of Justice and/or Department of

General Services o
BUDGET AND MANAGEMENT ANALYST: Kathleen Dewoina 1-20-81
LEGISLATIVE FISCAL ANALYST: Steve Forrey  1-20-81

EFFECT ON EXPENDITURES: .  1981-83 © 1983-85

Department of Justice and local
governments participating in the
state tort liability self-
insurance program . . . :
- Tort liability claims costs . $247,000 GF $296,400 GF
Claims ‘investigations . - indeterminate - indeterminate

EFFECT ON REVENUES:

Tort liability insurance premiums

paid by units of govermment parti-

cipating in the state tort wwmkuwn%. . o
self-insurance vnomumﬁ . . indeterminate indeterminate

ORGANIZATIONAL HZWPOHu none
EFFECT ON POSITIONS:
Department of Justice

Additional staff will be required to handle increased workload expected
from removing two-year limitation on filing claims.

COMMENTS:

The fiscal impact of the bill has two components -- removal of written

notice requirements and removal of two-year claim limitation. Increased
tort liability claims costs estimate assumes 10 percent of viable claims
were turned down because sonwnm of the claim was not properly delivered

in accordance with ORS 30.275.

A small portion of claims costs may be recovered through tort liability
insurance premiums paid by units of local government participating in the
state's tort liability insurance programs. Since the inception of the
self-insurance program, the loss experience ratio has been 18:1, state to
local govermments. (This estimate is rough since local govermments have
not participated in the state's tort liability insurance program as long
as the state has been in the self-insurance business.)



2 _ S SB 86

Additional administrative costs, particularly for claims investigations,
may be expected if the two-year limitation on filing claims is removed.

The Department of General Services is mentioned as an affected agency
because the Governor's Recommended Budget proposed the Department assume

administration of the state's self-insurance program.

This proposal is not anticipated in the Governor's Recommended Budget.
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public body By person who claims &aSh%m&

——Fakes etfoot-JanuaEy-1y-1982- ; e o o e
2 ; -

XQV\L;.\ © bty ) 3, (et 9 \BN_ Srtgsr/ Qm\xi el (FSL
Relating to public body” tort liability; o_.nmnu:m :wicnosm_o:mmBnn&:mOﬁmuo N.\.m mnm qu_uo &w:m

prescribing an effective date.
Be It Enacted by the People of the State of Oregon:

Section 1. ORS 30.275 is amended to read: w

30.275. [(1) Every person who claims damages from a public body or Jfrom an officer, employe or dgent of a
public body acting within the scope of employment or duties Jor or on account of any loss or S\S% ESS the
scope of ORS 30.260 to 30.300 shall cause to be presented to the public body ER\NS 180 &a ys afler the alleged
loss or injury a written notice stating the time, place and circumstances thereof, the name of the claimant and of
the representative or attorney, if any, of the claimant and the amount of compensation or other relief demanded.
Claims against the State of Oregon or a state officer, employe or agent shall be presented to the Attorney
General. Claims against any local public body or an officer, employe or agent Sms,.wa\ shall be presented to a
person upon whom process could be served upon the public body in Qne\&aum.m with ,Q%Qw 7 D.(3)d). Notice of
claim shall be served upon the Attorney General or local public body’s representative for service of Es.«ﬁ&. either
personally or by certified mail, return receipt requested. A notice of QE.S which does not m@i&.& the
information required by this subsection, or which is presented in an y S.\R\. manner \\Nhn_ pro E&m& In this section,
is invalid, mknm.wn that failure to state the amount of QQSENFSNS\. or S.\R\ \N\R\ Rmﬁau&m& &Qm.n not in _S\iﬁm
Sm notice. u N ‘

‘ H\Nx v§§ N\R Q&S is \Q\ &«SN\N \\R \Saa.m may w«. h\mﬁmsm& w Y QR. hm\.@ah\ \Nﬁ\mhmanha ve, survi :S%
,@QS.N or nmkn Q\ \&F or S\ the QQFQ\E. &%qm\ Q\ N\Nm \Q\N&S QQSRG\ of which N\R &m&&m& was a Q:Nwa ER\EN
one year Q\R\ N\R n\\mww&. S\&Q or \Q.E. \N.ENNS% in &R,b death. N&Q wever, i Sw  person \.Q\ E\E,R. &m&& QR. Q&S
a, Sﬁ&m \E.q E\S&S.N& a aebﬁw N\§ :Sn\a. \3 ve wm.ma E&e&mﬁ \En. Sw ENES\N i cm& an aw:na \Q\ E\QAW\:\ RNQS

may wm ?G&%\n ER\Et\ any, QRKSQ\R\ a&&.m _

HQ\ >® haﬁen .Sa\\ wm SEEE:N& &i&d ...&QN \S:nm \E.n m.mms % ven h:& nxm,a N\R QQEQ a, QQSSQRN&

:S.\:: two %Nna‘ Q\.\m\ Sm aSR Q.\ h&ﬁb&ﬁ&&m\:‘ or occurrence. NJ \R QSN for %~ _\S% ._SQN \SNR.N &am,q m& SQ&Q.N
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the time, not exceeding 90 days, . &S.x% which theperson-injured is unable to give:the notice because of the injury

 or because of minority, S«d&ﬁ&m&@ or other incapacity.]

(1) No action arising from any act or c:-.mmno.m cn a -E_w-.o _-omw or an officer, employe or agent of a public body
within the scope of ORS 30.260 to 30.3

section. ) .. )

(2) Notice of claim shall bé given 1_:_5 the Tollowing »E..—..BEQ Un-._a ‘of tine, not .:n—:&:.m :.o _8-..2- :on
‘éxteeding ec nwwm‘ nE.En i—-—n—. :5 e&wa: _EE.& is ::u&_o 8 n:d n_-o -5:8 g:mo cn n—-m -EE E. Un@:wa ‘of
minority, incompetency or other incapacity:

A

@.v —ﬂo_. i..o._un:_ n»»:- i_aE. o=n %om_. »?n—. n_-o »:mm& _owm or --:E.uN

o AE m.d-. »: c_”—-n-. n—E:.m i:r-:,nwc n&‘m »Ra_. =.m w:nw.x— _omm or: 5_5
£3):Notice of claim required by this section is m»ﬁm»-on .Ug" .
(a) Formal notice of claim as provided in subsections (4) and (5) of this section; -

(b) Actual notice of claim as provided in subsection (6) of this section;

(c¢) Commencement of an action on the claim by or on behalf of the claimant within the www__g_u_m vo...on of
time ﬂ-.oﬁ.—on in m:—.m@na-oa 2)of this section; or , }

(d) Payment of all or any part of the claim by or on behalf of .—.@—E—Ee body wn any time.

(4) Formal notice of o_uw.-_ is a written communication from a claimant or representative of a claimant
containing: , N

" (a) A statement that a o—EE for &.—Eﬁom is or will be asserted against the public body or an officer, oiv_cwo or
agent of the public body;

®A man!ﬁao- of the time, place and circumstances giving rise to the claim, so far as known to the claimant;
and B ‘

(6) The name of the claimant and the mailing address to which correspondence concerning the claim may be

sent. *
(5) Forinal notice of claim shall be given by mail or rsonal delive
m— %\\Q&Lvﬂ \ i ?\Q\\,{ﬁ LN, x\\f\» \u\ ,& At «c J\k& \»p\)\hlﬁv
va If the claim is wnw:.mg the state or'an om.no..u employe or'; wmoa thereof, to :.o 038 of the _}Ragﬂw.mo:omty
A

" (b) If the claim is against a local public body or an officer, employe or agent thereof, to the public body at its
principal m&:::.mﬂ.wn:é cmm-oﬁ to »5% “niember of the governing body of the —E_u—_n body, or to an »:S...ow
&om-m-»aoa by the no«&-.:-:n yxx—w as'its nm:o-.w_ counsel.

(6) Actual notice of claim is u:% communication by which E—% E&S&:ﬂ- to whom =o=8 may _8 n:é: as
E.cﬁmon in subsection (5) om this section or E—w ﬁo-.mc-ﬂ.wﬁ b cr-.. wamzm:_-:m:w::n claims on _-a_.n_» cn a_-e —E-u__e

_xxuw »3::.8 9025_ #:ei_onMa om a_-o E:P H_uno and n:.eE:m:Eaa m:..:m rise 8 n—.o o_E-F i—.o-.m :-a

.....

claims on behalf of a v:—.—.n _xxu% is one who, as an o»n.en-.. oEu_owd or »mm.: cm a E.Emn —xx—w o_. asan a:.—-—&é or
wmm..n of E.?mﬁ.ﬁboa carrier =.mE.En ‘the —..-_E_n _x&% no.. _..m_mm i.:.E. n—-@ wacwo om Oﬁw u: Nae to uc uee n-.m»mom
5 5«6&9%:5:. Emcﬁ»:e-r w&ﬁ::ﬂ: or ._onoumc of claims €_=== the mcha on Oﬁm uc Nae 8 30. mee or in
mE.Em-E-m or nnnmvn:ﬁ no-.Em for n—n::u:nm 3 U—.@S&a n—EE Emo-.:.wn_o-r or in u..-—K..SmEn E-w, om »—-cma ann_ﬁp-ﬁ
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(7) In an action arising from r-.u. act or omission of a public body or an officer, employe or agent of a public
body within the scope of ORS 30.260 to 30.300, the —v_sm-.nﬁ has the burden of proving that notice of claim was
given as required by this section.

(8) Except as provided in ORS 12.120 and 12.135, but notwithstanding any other provision of ORS chapter 12
or other statute providing a limitation on the commencement of an action, an action arising from any act or
omission of a public boedy or an officer, employe or agent of a public body within the scope of ORS 30.260 to 30.300
shall be commenced within two years after the alleged loss or injury.

)

Senate Bill 131), is repealed. Ta <<E,n~.. notice was not Uaowonﬂoa before the effective date of
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' negotiate, compromise and settle with
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this Act as required by ORS 30.275 and the time mQﬂ presenting that notice prescribed by ORS 30.275 expired

before, the effective date of this Act.

z\N\ e -

\JYSECTION la. Section 3, chapter 109, Oregon Laws 1981 (Enrolled’

ot

such tender is accdpted ORS chapter 180 and the remaining provisions of this section shall wom be applicable. If

the claim is not covered by insurance or if the tender is rejected, the >:o~=m<ﬂ@.mﬂ§‘m_ shall cause an
7
to determine whether the claim is meritorious and o@&Om within the provisions of

-

investigation to be conduct

" ORS 30.260 to 30.300. If the Ad rney General determines that the state or a .wﬁwﬁ officer, agent or employe is

#
or may be liable to the claimant uni

i

claimant. [He] The »ﬁww:@ General shall pay from the O_&Bm@.

{

Settlement Revolving Account the amount o

be appropriate, the amount of any settlement subjedt to the pfovisions of subsection (2) of this section.

\

1
(3) If there is no balance in the Liabifity Fund, or if the balance™s insufficient to cover the amount to co/

fixed by the Department of General Services at such amount as can be reasonably expected to liquidate ‘the

J8.120. (1) Upon receipt by the Attorney General of a claim for damages [as provided in ORS .w y NVJ

ORS 30.260 to 30.300, [/e] :.w\.?ﬂan:@w General shall defend or may /

y judgment, mﬂ&xm [4e determines] determining such action to*._

\m

)

te
W

.

FLiability- Fund-in-net-mere-thanl0-years—
SECTION 4. This Act takes effect on January 1, 1982.




the instalments meHH be fixed by the Umvmwﬁambd.om General Services
at such amount as can be reasonably expected to Hwncwamdm the
indebtedness of the Liability Fund in not more than 10 years.
.&Amv.Hs order to assure that the moneys advanced to the
Liability Fund are repaid as specified in subsection (4) of this
section, the department mﬁmww.Eme such assessments as are SmnmmmmH<
against those Honmw,ﬁCUHwo voawmm or state agencies, or their legal
successors, which were participants in ﬁim,vwoaﬁwi when dﬁm claim or
claims arose ﬁwmd.smnmmwwﬁm#ma the mQ<mbnmSmbﬁ of Bolwwm to the

(3)

fund.

1 @ Hsection 3. ORS 278.120, as amended by section 16, chapter 109,

1

4

1

Oregon Laws 1981 (Enrolled Senate Bill 131)yis mcﬁdﬁmﬂ mawdmmm ﬁO
read: | | o | |

‘ \mqm.wmo. (1) Upon receipt by the Umvmﬂﬂsmﬂﬁ.om General
Services of a claim for damages [as provided in ORS 30.275] against

ﬁ#m State of Qregon or a mﬁmdm,ommwomﬂ\ employe Or agent within the

scope of ORS 30.260 to 30.300, if the claim is covered by MSmGHWSnm~
the Qmﬁmwdambw shall tender defense of the claim to the insurer, mv&
if such tender is accepted ORS chapter 180 and the remaining

provisions of this section shall not be applicable. If the nHmpa.Mm

not covered by insurance or if the tender is rejected, the

\ . . v ine
department shall cause an investigation to be QOSQCOﬂnQ to Qmﬁmﬂﬂwv

whether the claim is meritorious and comes Swﬁwwv the vwo&meOSm_om
ORS uo.Nmo to wo.woo.,HWm Attorney General may WOSQCOﬁ the o
investigation if requested by the Qmﬁmﬂdamvﬁ.mHm the department
determines that the state or a state officer, agent or employe is or

may be liable to the claimant under ORS 30.260 to 30.300, ‘the

(1)



13

14

N

department may negotiate, nosvwoawmm and settle swﬁw.ﬂﬁm claimant.

The Attorney General shall defend all lawsuits after the department

- has Qmﬁmwapumm that a reasonable settlement cannot be achieved. Hﬁm

Qmﬁmwﬁsmwﬁ shall pay from the Special Liability wm<ow<wbm Fund

authorized in section 20, chapter 109, Oregon Laws 1981 (Enrolled
o

Senate wHHH,HwHVF._om this 1981 Act] or the Liability Fund the

amount of any judgment, and, if the department determines such

action to be appropriate, the amount of any settlement subject to

the provisions of subsection (2) of this section.

.&ANV The department shall mCGBwﬂ,QﬁmHﬁmHHw reports to the Joint
Ways and Means Committee of the Legislative »mmmSvH<~ if ﬁﬁm
legislature is in session, or the Emergency Board Hpmﬁwva all nwmwam
settled which have an aggregate cost in excess of $10,000.

b&wv 1f there is no balance in the hHwUMHHﬂM Fund, or if ﬂﬁm

balance is wﬁmﬁmmwnpmsd to cover the amount to vm Umwa on a claim,

‘and there are no funds available ﬁbamw section 21, nwmﬁdmw 109,

Oregon Laws 1981 (Enrolled Senate Bill prvr.mom.ﬁrwm 1981 Act] dww\x
maocsﬁ remaining in the Liability Fund shall be paid do£mw&m .

satisfaction of the total ‘amount payable and dWm balance ﬂUmHmom may

be advanced ﬁ#ﬂocaﬁ the Liability Fund under the provisions of ORS

293.205 to 293.225. Prior to any advancement to the Liability Fund
under the provisions of ORS 293.205 to 293.225, approval ow the
advancement mﬂmww be obtained from the Joint Ways and Means
Committee of the Legislative wmmmsbww. if the legislature wm in
session, ©Or the Emergency Board. _ | .

b&pv zmsmw macmnnma.do the Liability Fund as provided in this
section m#wHH be repaid from the Liability Fund in annual

instalments, with interest as provided in ORS 293.220. The amount of
(AJ



1981 Regular Legislative Session
FISCAL ANALYSIS OF PROPOSED LEGISLATION
Prepared by the Executive Department and the Legislative Fiscal Office

MEASURE NUMBER: SB 86 A-Engrossed

STATUS: Including Amendments by Senate April 14

SUBJECT: Removes from public body tort liability law the required writ-
ten notice to public body by person who claims damages. Also
requires that an action for damages must be commenced within
two years after the date of the accidental occurence.

GOVERNMENT UNIT AFFECTED: Department of General Services

BUDGET AND MANAGEMENT ANALYST: Kathleen Dewoina  4-15-81

LEGISLATIVE FISCAL ANALYST: Steve Forrey  4-15-81

EFFECT ON EXPENDITURES: 1981-83 1983-85

All Public Bodies including the

Department of General Services and

local governments participating in

the state tort liability self-

inFurance program
“Tort liability claims costs indeterminate indeterminate
Claims investigations indeterminate indeterminate

EFFECT ON REVENUES:

Tort liability insurance premiums

paid by units of govermment parti-

cipating in the state tort liability

self-insurance program indeterminate indeterminate

ORGANIZATIONAL IMPACT: none
EFFECT ON POSITIONS:
Department of Justice

Additional legal staff may be required to handle increased workload expected
from removing the 180 day written notice requirement and the substitution of
an action for notice of claim.

COMMENTS:

Based on available data, it is difficult to develop creditable estimates of
the costs associated with this bill. A small portion of claims costs may
be recovered through tort liability insurance premiums paid by units of
local government participating in the state's tort liability insurance
programs.

The bill replaces a claim notice request with a legal action filing
requirement. This may result in added legal costs due to increased legal

processing.

This proposal is not anticipated in the Governor's Recommended Budget.
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R __Senate Bill 86
PRINTED PURSUANT TO ORS 171.130 c%.m»an_. of the President of the Senate in conformance with presession filing rules,
indicating neither advocacy nor opposition on the part of the President (at the request of Oregon State Bar Assaciation)
SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to

consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the measure @/
mnpneaznw.\—. : .

Removes from public body tort liability law the required written notice to public body by person who
claims damages. Also removes special two-year time period in which action for damages must be commenced.

1 . . .ABILLFOR ANACT .. . .
,  QAgali g e T
uWm_mmumaov:_uzowoaw81—5@:53..m.lo." ".....“

@ ‘K\ﬂ.\\\‘,ﬁ,.m:iu\sA.\..x,,.?,x: .;&\\mw\,.?,\., A
¥30.275. [=(1) Every person who claims
damages from a public body or from an offi-
cer, employe or agent of a public body acting
within the scope of employment or duties for
or on account of any loss or injury within the
scope of ORS 30.260 to 30.300 shall cause to
___he presented to the public body within 180

R L s RAPESIDS
3. Be ._h Enacted by the People of the State of Oregon: % et ,A.mp ‘i ) v
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¥30.275. [=(1) Every person who claims A S
damages from a public body or from an offi-
cer, employe or agent of a public body acting v
within the scope of employment or duties for
or on account of any loss or injury within the
scope of ORS 30.260 to 30.300 shall cause to
be presented to the public body within 180
days after the alleged loss or injury a written
notice stating the time, place and circum-
stances thereof, the name of the claimant and
of the representative or attorney, if any, of the
claimant and the amount of compensation or
other relief demanded. Claims against the
State of Oregon or a state officer, employe or
agent shall be presented to the Attorney Gen- -
eral. Claims against any local public body or
an officer; employe or agent thereof shall be
presented to a person upon whom process
could be served upon the public body in ac-
cordance with ORCP 7 D.(3)(d). Notice of
claim shall be served upon the Attorney Gen-
eral or local public body’s representative for
service of process either personally or by certi-
fied mail, return receipt requested. A notice of
claim which does not contain the information
required by this subsection, or which is
presented in any other manner than provided
in this section, is invalid, except that failure
to state the amount of compensation or other
relief demanded does not invalidate the no-

tice ..u

|_(2) When the claim is for death, the notice
may be presented by the personal representa-
tive, surviving spouse or next of kin, or by the
consular officer of the foreign country of
which the deceased was a citizen, within one
year after the alleged injury or loss resulting
in such death. However, if the person for
whose death the claim is made has presented
a notice that would have been sufficient had
- the person lived, an action for wrongful death
may be brought without any additional notice.”]

-

@ | .N»m\\w)\ Sy, \. A & TR CFL ERCE \\. x. i, L nu\\\ + !ﬁ\\t\\_

1

[(3) Nol] An action [shall be maintained unless such notice has been given

and unless the action is] to recover damages from a public body or from an

officer, employe oY .Nmmbﬁ of a public vom< woﬂ.za within the scope of employ-

ment or duties for or on account of mbw.ubw....m or injury within the scope of

ORS 30.260 to 30.300 shall be commenced within two mmwwm after the date of

[such] the accident or occurrence out of which the claim for damages arose.

[The time for giving such notice does ‘not. include the time, not exceeding 90
"days, during which the memov Mnu._ﬁﬁm,m is unable to give the notice ‘because of
the injury or because of minority, incompetency or other Hsomvmnwm%.u

Lo Ble, . o A L o 9 _de .
= opfre-amiendment e, ORS 30.275 U%\Mwoﬁbb 1. of this Act deses not permit

commencement of an action on or after the effective date of this Act in
respect to a claim H.o.H .mmh_momm mhwmwl@ out of an accident or occurrence
before the effective date of this Act mo« which notice was not presented
before the effective mmdm .om this Act as required U% ORS 30.275 and the mu..am

for mHmmmsﬂ.nu that notice prescribed by ORS 30.275 mxmz...ﬁm@ before the

.mmmmo#wlxmmmmm of this Vnﬁ...vl
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OREGON LEGISLATIVE ASSEMBLY--1981 Regular Session .

SENATE AMENDMENTS TO
SENATE BILL 86
w_< COMMITTEE ON JUSTICE
April 14

On page _,Om the printed bill, line 2, after the first semicolon delete the rest of the line and insert ‘‘creating
new provisions; amending ORS 30.275 and 278.120; and prescribing an effective date.””. ,

Delete lines 4 an:m,r 29 and umwo 2 and insert:

““Section 1. ORS 30.275 is amended to read:.

*“30.275. [(1) Every person who claims damages from a public body or from an officer, employe or agent of
a public body acting within the scope of employment or duties for or on account of any loss or injury within the
scope of ORS 30.260 to 30.300 shall cause to be presented to the public body within 180 days after the alleged
loss or injury a written notice stating the time, place and circumstances thereof, the name of the claimant and of
the representative or attorney, if any, of the claimant and the amount of compensation or other »&R\ demanded.
Claims against the State of Oregon or a state officer, employe or agent shall be presented to the Attorney
General. Claims against any local public body or an officer, employe or agent thereof shall be presented to a
person upon whom process gtw&, be served upon the public body in accordance with ORCP.7 D.(3)(d). ZQ:.% of ,
claim shall be served upon the Attorney General or local public body’s representative for service of process either
personally or by certified mail, return receipt requested. A notice of claim which does not contain the
information required by this subsection, or which is presented in any other manner than pro vided in this section,
is invalid, except that failure to state the amount of compensation or other relief demanded does not invalidate
the notice.]

“[(2) When the claim is for death, the notice may be presented by the personal representative, surviving
spouse or next of kin, or by the consular officer of the foreign country of which the &wnm&.»mw. was a citizen, within
one year after the alleged injury or loss resulting in such death. However, if the person for whose death the claim
is made \3..,. presented a notice SS.. would have been sufficient had the person lived, an action for §\Q=WN§ death
may be brought without any additional notice.}

“““[(3) No] An action ?\E\\ be maintained unless such notice has been given and unless the action is} to
recover damages from a public body or from an officer, employe or agent of a public body acting within the scope
of employment or duties for or on account of any loss or r:.-:.% within the scope of ORS 30.260 to 30.300 mrw.__ be
commenced within two years after the date of [suc/] the accident or occurrence out of which the claim mon,.
damages arose. [ The time for giving such notice does not include the time, not exceeding 90 days, during which
the person injured is unable to give the notice because of the injury or because of minority, incompetency or other
incapacity.] _

““‘SECTION 2. The amendments to ORS 30.275 by section 1 of this Act do not permit commencement of an
action on or after the effective date of this Act in respect to a claim for damages arising out of an accident or

occurrence before the effective date of this Act for which notice was not presented before the effective date of



this Act as required by ORS mo.md and the time for presenting that :.oaom prescribed by ORS 30.275 expired

before the effective date of this Act.”.
On page 3, delete lines 1 through 8.
In line 9, delete <“4’’ and insert *3”". -
After line 33, insert:

“SECTION 4. This Act takes mmmnﬂ on January 1, 1982.”.

SAto SB 86 : SN . Page2



SENATE COMMITTEE REPORT v

N4
Date__April 8, 1981
Mr. President:

Your Committee on Justice to whom was
referred SB 86 . , having had the same under consideration,
respectfully report it back recommending:

(adoption) . : — that the measure be returned to the
passage. President’s Desk for rereferral. (Letter
of explanation attached.) (SR 9.05(1))
(adoption) :
X passage with amendments. (adoption) -

, ——  passage with amendments to resolve
(adoption) conflicts. (SR 9.35)
passage with amendments to the

engrossed measure. that , be substituted

therefor. (SR 9.45)
that the measure be printed engrossed

and rereferred to committee for further
consideration. . ’

Other: March 30, 1981 - Tabled - Rule 8.20
April 8, 1981 _ - Taken from Table

Voting Aye: Senators Brown, Fadeley, Kulongoski, Wyers.
Voting Nay: Senators Gardner, Jernstedt

Excused: Senator Smith

NOT CONCURRING (SR 9.15(2)) Senator(s)

A i.\ 5
Referred to- Committee on Ways and Means NS AL . Hto
~" by prior reference. Sen. Jan Ew‘meozé
Submit: Sen. Wyers
2 copies if no amdts. _ . will lead floor discussion.

7 copies if amdts. .

SP*AN497.185




SB 86

AMENDMENTS prepared by
Kristena A. LaMar
April 10, 1981

. i - Pk -
y Voo it GGt AL
, | &%Hdm printed bill, @mlw,wm.mlw.]% line 2, after i
02T —andin . . it e
. 7 Hw,mém.m.gmzppdw delete the mmmﬁﬂmmﬂv of the line
"305285"; and insert "c i ' Qi @] S S e S s / '
ot reating new provisions, sscribi : NN ou,_@
A,\U LTy v of L R 7o & wwx.m wuH,mmnHuu\u\u.ﬁm an effective date.”,
] f - m-m.mrrl N ;_,w " . J. Was ml\,‘,«n * “‘ m\‘.» V‘J\ 3 L £ G G A \1n
|mum.lw. ,H‘:‘m 1 m«m\, H\ ._ Yrepeatedit—am Lis—amended-tore n
o R A S S
= ™ N R r\“» e \\ 4 - B
W "30.275. [_ (1) Every person who claims -

damages from a public body or from an offi-
cer, employe or agent of a public body acting
within the scope of employment or duties for

L or on account of any loss or injury within the

scope of ORS 30.260 to 30.300 shall cause to
be presented to the public body within 180
days after the alleged joss or injury a written
notice stating the time, place and circum-
stances thereof, the name of the claimant and
of the representative or attorney, if any, of the
claimant and the amount of compensation or
other relief demanded. Claims against the
State of Oregon or a state officer, employe or
agent shall be presented to the Attorney Gen- -
eral. Claims against any local public body or
an officer; employe or agent thereof shall be
presented to a person upon whom process

« could be served upon the public body in ac-
cordance with ORCP 7 D.(3)(d). Notice of
claim shall be served upon the Attorney Gen-
eral or local public body’s representative for
service of process either personally or by certi-
fied mail, return receipt requested. A notice of
claim which does not contain the information
required by this subsection, or which is
presented in any other manner than provided
in this section, is invalid, except that failure
to state the amount of compensation or other .
relief demanded does not invalidate the no-
tice.]

=

i Mmmv When the claim is for death, the notice
may be presented by the personal representa-
tive, surviving spouse or next of kin, or by the
consular officer of the foreign country of
which the deceased was a citizen, within one
year after the alleged injury or loss resulting
in such death. However, if the person for
whose death the claim is made has presented
a notice that would have been sufficient had

. the person lived, an action for wrongful death
may be brought without any additional notice.]




SB 86 Amendments
Page 2.

:mva Nol An mo#wos.ﬁmrmww be maintained unless such notice has been given

and unless the action is] to recover damages from a public UUQ% or from an

officer, employe OHvummbﬁ of a Wﬁvwwn body momH:Q,SHﬁwa the scope of employ-

ment or duties for or on account of msw,HOWm or waﬁﬂw within the scope of

ORS 30.260 to 30.300 shall be commenced within two wmmwm after the date of

[such] mmm.wnoHQmSﬁ.mH occurrence out of which ﬁmmuowwwa for mm?mwmm mHoan
[The time for @w4wb@ such notice momm,SOG‘HsoHcmm the time, not mxommmﬁd@ 90
‘days, during which the person Hbuﬂﬁmm is unable to give the notice because of
the injury or because om.BHSOHHﬂw. incompetency or other wbom@wowww.u
.iH?IWwwml¢ﬂJWmdeiFMﬁFﬂj@@$mm®iﬁ$®iﬁ@E@Hﬁ&@&;®h&ﬁﬁmépﬁbm;bb@sHﬂM@%#

. -, i L
(sgeiom %oy Tr ‘ ‘ )
,urﬂﬁ%ym?meBmSﬂvw&,OWm 30.275 U%\mmOWHou 1. of this Act doee not permit

commencement of an action on or after the effective date of this Act in
respect to a claim mow mmSQOm mHMmem out of an accident or occurrence
before the effective date of this woﬁ.WOﬂ which notice was not presented
before the effective date of this Act as Hm&Gmem by ORS 30.275 and the wwam
for presenting that notice memondmm by ORS 30.275 mx@meQ before the
effective date of this MOﬁ.zj

ol

Delete ines.6 ._,..Jﬁn.u.r.ﬂwv ,»U.O‘U
e

Delete wwmm.N:Om‘ﬂmm;@kudmmLEMHsz;
On page 3, delete lines 1 through 8.
In line 9, delete :u:u/mba insert "3".
After line 33, insert:

"SECTION 4

.
et e i et e b1

This Act takes effect on January 1, 1982." «
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OREGON LEGISLATIVE ASSEMBLY--1981 Regular Session

SENATE AMENDMENTS TO
A-ENGROSSED SENATE BILL 86
By COMMITTEE ON JUSTICE
May 14

Ouwimo 1 of the printed A-engrossed bill, delete lines 24 and 25.

On page 2, delete lines 1 through 3.

After line 5, insert:

**(1) No action arising from any act or omission of a public body or an officer, employe or agent of a public
body within the scope of ORS 30.260 to 30.300 shall be maintained unless notice of claim is given as required by
this section. .

““(2) Notice of claim shall be.given within the following applicable period of time, not including the period,
not exceeding 90 days, during which the person injured is unable to give the notice because of the injury or
because of minority, incompetency or other incapacity:

‘(a) For wrongful death, within one year after the alleged loss or injury.

““(b) For all other claims, within 180 days after the alleged loss or injury.

*‘(3) Notice of claim required by this section is satisfied by: ,

*‘(a) Formal notice of claim as provided in subsections (4) and (5} of n:.m. section;

*‘(b) Actual notice of claim as provided in subsection (6) of this section;

**(c) Commencement of an action on the claim by or on behalf of the claimant within the applicable period
of time provided in subsection (2) of this section; or

*‘(d) Payment of all or any part of the claim by or on behalf of the public body at any time.

*‘(4) Formal notice of claim is a written communication from a claimant or representative of a claimant
ooaﬁmm:m:m“.

“(a) A statement that a claim for damages is or will be asserted against the public body or an officer,
employe or agent of the public body;

““(b) A description of the time, place and circumstances giving rise to the claim, so far as known to the
claimant; and

*(¢) The name of the claimant and the mailing address to which correspondence concerning the claim may
be sent.

*/(5) Formal notice of claim shall be given by mail or personal delivery:

““(a) If the claim is against the state or an officer, employe or agent thereof, to the office of the Attorney
General or to a deputy or assistant of the Attorney General.

**(b) If the claim is against a local public body or an officer, employe or agent thereof, to the public body at
its principal administrative office, to any member of the governing body of the public body, or to an attorney

designated by the governing body as its general counsel.



1 **(6) Actual notice of claim is any communication by which any individual to whom notice may be given as
2 provided in subsection (5) of this section or any person reponsible for administering claims on behalf of the
3 public body acquires actual knowledge of the time, place and circumstances giving rise to the claim, where the
4  communication is such that a reasonable person would conclude that a particular person intends to assert a
5 claim against the public body or an officer, employe or mwna of the public body. A person responsible for
6  administering claims on behalf of a public body is one who, as an officer, employe or agent of a public body or
7  as an employe or agent of an insurance carrier insuring the public body for risks within the scope of ORS 30.260
8 to 30.300, engages in investigation, :,mwo:,wam:, adjustment or defense of claims within the scope of ORS
9  30.260 to 30.300, or in furnishing or accepting forms for claimants to provide claim information, or in
10 supervising any of z..o.mo activities.
11 “(7) In an action arising from any act or omission of a public body or an officer, employe or agent of a
12 E._,_uzo body within the scope of ORS 30.260 to 30.300, the plaintiff has the burden of proving that notice .om
13 claim was given as required by this section.
14 *(8) Except as provided in ORS 12.120 and 12.135, but notwithstanding any other provision of ORS
15 chapter 12 or other statute providing a limitation on the commencement of an action, an action arising from any
16  act or omission of a public body or an officer, employe or agent of a public body within the scope of ORS

17 30.260 to 30.300 shall be commenced within two years after the alleged loss or injury.”’.

SA to A-Eng. SB 86 . . Page 2
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Senate Bill 86 | |

\SP
Ordered by the Senatevpmif\14 w./ an 4 Ma 1 _L_

(Including Amendments by Senate April 14)

PRINTED PURSUANT TO OWm 171.130 by order of the President of the Senate in conformance with presession filing rules,
A indicating neither advocacy nor opposition on the part of the President (at the request of Oregon State Bar)

( . SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the measure.

Removes from public body tort liability law the required written notice to public body by person who

claims damages. [Also removes special]l Retains two-year time vndom in which action for damages must be
commenced.

Takes effect January 1, 1982.

1 . - ABILL FOR AN ACT
2 Relating to public body tort liability; creating new provisions; amending ORS 30.275 and 278.120; and
3 \ prescribing an effective date.
Be It Enacted by the People of the State of Oregon:
m.onmon 1. ORS 30.275 is amended to read:
.wo.mqm. . [(1) Every person who claims damages \.\VS a public body or from an officer, employe or agent of a

public body acting within the scope of employment or duties for or on account of any loss or injury within the

® N N

scope of ORS 30.260 to 30.300 shall cause to be presented to the public body within 180 days after the alleged
9 loss or injury a written notice stating the time, place and circumstances thereof, the name of the claimant and of
10 the representative or Q,RQ.\R.F if any, of the claimant and the amount of compensation or other relief demanded.
11 Claims against the State of Oregon or a state officer, employe or agent shall be presented to the Attorney
12 General. Claims against any local public body or an officer, employe or agent thereof shall be presented to a
13 person upon whom process could be served upon the public body in accordance with ORCP 7 D.(3)(d). Notice of
14 claim shall be served upon the Attorney General or local public body’s représentative for q%.E.n,m of process either
1S personally or by certified mail, return receipt requested. A notice of claim which does not contain the
16 information required by this subsection, or which is .3.&%:«& in any other manner than provided in this section,.
. 17 ,a, in _Sh&v except that failure to state the amount of compensation or other relief demanded does not invalidate
18  the notice.]
19 [(2) When the claim is for death, the notice may be presented by the personal representative, surviving
20 spouse or next of kin, or by the consular officer of the foreign country of which the deceased was a citizen, within
21 one year after the alleged injury or loss resulting in such death. However, if the person for whose death the claim

, 22 is made has presented a notice that would have been sufficient had the person lived, an action for wrongful death

23 may be brought without any additional notice.]

[(3) Noj S_Gmoao:m.\q\s\\ be maintained unless such notice has been given and unless the action is] to-recovery”

2

S

25

NOTE: Matter in bold face in an amended section is new; matter [/ifalic and bracketed)] is mx_wczm _we< to be omitted;
complete new sections begin with SECTION.
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commenced within two years after the date of wﬂ.&ﬁ@ﬂﬁ\ﬁoo&n:ﬂ or occurrencs:

3 _g-demages-anases [ The time for giving such notice does not include the time, not exceeding 90 days, during which

4

o e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

the person injured is unable to give the notice because of the injury or because of minority, ?m@iﬁm\n&q "y or other
incapqcity.] i |

MMO‘EOZ 2. The amendments to ORS 30.275 by section 1 of this Act do not permit noBEouoo,Ema of an
action on or after the effective date of this >,Q in respect to a.claim for amEm.mwm arising out of an accident or
occurrence before the effective date of this Act for which notice was not presented before the effective date of
this Act as required by ORS 30.275 and the time for Enmm:czm that notice Emmozcoa by ORS 30.275 oxu_nma
before the effective date of this Act.

Section 3. ORS 278.120 is amended to read:

278.120. Cv, .G—uon receipt by the Attorney General of a claim for damages T,a, provided in ORS 30.2735]
against the State of Oregon or a state officer, employe or agent within the scope of ORS 30.260 to 30.300, if the

claim is covered by insurance, [A¢] the Attorney General shall tender defense of the claim to the insurer, and if .

such tender is mnoouﬁom ORS chapter 180.and the _dBm,EEm provisions of this mmomou shall not be applicable. If
the claim _m not covered by insurance or if the tender is rejected, the >:o~=o< General shall cause an

investigation to be conducted to %85::0 whether the claim is meritorious and comes within the provisions of

“ORS 30.260 to 30.300. If the Attorney General determines that the state or a state officer, agent or employe is

or may be liable to the claimant under ORS 30.260 to 30.300, [4€] the Attorney Om—.m.-.w_ shall defend or may
negotiate, ooEEo::m,o and mm:_m with the claimant. [Hel The Attorney General shall pay from the Claims
Settlement Revolving Account the amount of any judgment, and, if [4e determines) determining such action to
be appropriate, the amount of any settlement subject to the provisions of subsection (2) of am,mm section.

Gv Prior to making any settlement EQBQ: oxoaoa_nm $10,000, the Attorney General also m—.m__ advise the
Joint Ways and Zomum Committee of the Legislative >mmoEE<. if the legislature is in session, or the
Emergency Board of the terms, conditions and reasons therefor.

(3) If there is no balance in the Liability Fund, o:m the balance is insufficient to cover the amount to be
paid on a claim by the Attorney Om:mnm_ the amount remaining in the Liability Fund m—_w: be paid towards

satisfaction of the total amount payable and the balance thereof may be advanced Enocm_.. the Liability Fund

.under the provisions of ORS 293.205 to 293.225. Prior to any advancement to the Liability Fund under the

vwo<mmmo=m of ORS 293.205 to 293.225, approval of the advancement m.rw_aco obtained from the Joint Ways and
Means Committee of the Legislative Assembly, if the legislature is in session, or the Emergency Board.

. “) Zonnw,m&\wuoaa to the Liability Fund as provided in this section shali be repaid from the Liability
Fund in annual instalments, with interest as provided in ORS 293.220. The amount of the instalments shall be
fixed by the Department of General Services at such amount as can be aowmonm_u_u\ expected to liquidate the
indebtedness of the Liability Fund in not more than 10 years.

SECTION 4. This Act takes omon.ﬂ on January 1, 1982.

"
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OREGON LEGISLATIVE ASSEMBLY--1981 Regular Session
B-Engrossed
Senate Bill 86

Ordered by the Senate May 14
ﬁzn_:a:ﬁ Amendments by Senate April 14 and May _3

m.W~Z.HmUvC—~mC>ZHHOOWm:_Goc<o&9.o~.:ﬁT,om_&m:ﬁo:gmo:mﬂmE nonmonamsoo with presession filing rules,
indicating neither advocacy nor opposition on the part of the President (at the request of Onnmo= State Bar) -

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a vEA Om the co&\ thereof w:E@Q to
consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the measure:

[Removes from] Revises notice provisions of public body. tort liability: law :[the required written notice to

public body by person who claims damages).
Takes effect January 1, 1982.

A BILL FOR AN >O.H

Relating to public an< tort :m_u._;vs Q.ow::m new v_.o<_m5=m wBo:mEm OWm uc qu mn& 278. So E.E

prescribing an effective date. ’
Be It Enacted by the People of the State of O-..ane-_"

Section 1. ORS 30.275 is amended to read: ‘

30.275. (1) Every person who claims damages from a public body or \\QS an officer, QSE\S& Q\.&W&R ofa
public body acting within the scope of employment or duties for or on account Q\ any \9&. or S\&Q within QR
scope of ORS 30.260 to 30.300 shall cause to be presented to the public body within 180 R& yS Q\R\ N\R a\\m%m&
loss or injury a written notice stating the time, place and circumstances N\R\%\ the name of the claimant EE. Q\
the \mh\m..,wﬁn& ve or attorney, if any, of the claimant and the amount Q\ GQS.&ES&QN or other \m\@s &mﬁh&&m&
Claims Q%QE.Q the State of Oregon or a state officer, NS.Q\&&. or agent shall w« presented to the \_QQQQ
General. Claims against any local public body or an officer, emplo ye or agent thereof ,..\S\\ be ﬁ\m.mmﬁm& toa
person upon whom process could be served upon the public body in Qn.nd\asxnw with QNQG 7 b Q\Q\ ZQ\RN of
claim shall be served upon the Attorney General or local public body’s \Nﬁ\&ﬁﬁ&& ve \B\ .R.:\R.m Q.\ process &N\R\
personally or by certifi m&. mail, return receipt \m&&m&«& A notice Q\ claim :SR& &Qa not 2535 the
information required by this &&...ND‘ES or which is presented in any QRQ. manner S&x \\QE&N& in \\E section,
is invalid, except that \E\&\n to state the amount of QQSENESNEa or QS%. \&R.\ &nihk&m& Q.Qa :QN in .SNESR
the \NS.R.N ] . .‘

:Nx :\\R& \\R QES t, \a\. &mﬁb Sw ~5~Rm may wm h\am:\m& by QR. hm&dk&. \Nﬁ\mhmk\a: ve, a&\E_\S%

.EEQN or :m\«n Q\ \«S or w % \\R nm:&«\n\ Q\.\Rm\ Q\ 3& \Qﬁw& QSSNQ Q\ :SR.\“ Sm &mﬁmaw& was a Q&NN& §35

one ‘ﬁa\. a\wm\ 3«. n\\w%m& S\&Q Q\ \Q&. \«.@&\NSN in ,_inb &m&R N&Q wever, N\ Q& ENE.Q\N \Q\. :&Q.R &m&S N\R Q&S

Sh ‘< ww w@xw\t :&SQS‘ aa 2y, n&&:.S\S\ kb&nm H

HQ\ >\Q QQS\N Q\N&\ ww S&SNE\RS. &i&q &R.\N ae&mm \S... Wmmk %N ven ES. NSNN.% Sm QQRS a, nQSSQR.m&

ZO.HH ZN:Q in —x.E ?8 in an mamzn_om moocos is _._ocf BNQQ. TE\R. QEN @Eﬁ\aﬁm& is nx_m:...w _mi 8 do o:.::aa
complete new sections begin with SECTION.



24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

B-Eng. SB 86 [2]

the time, not exceeding 90 days, during which the person injured is unable to give the notice because of the injury

 or because of minority, incompetency or other incapacity.]

(1) No action arising from any act or omission of a public body or an officer, employe or agent of a public body
within the scope of ORS 30.260 to ue.ug shall be maintained unless notice of claim is given as required by this
section. . ‘

(2) Notice of claim shall be given within the following applicable period of time, not including the period, not
exceeding 90 days, nE.Em which the person injured is unable to give the notice because of the injury or because of
minority, incompetency or other incapacity: '

(a) For wrongful death, within one year after the alleged loss or injury.

‘@v For N=,o=.a.~,. claims, within 180 days after the alleged loss or injury.

(3) Notice of claim required by this section is mwnmma by:

(a) Formal notice of claim as provided in subsections (4) and (5) of this wn&e-,.w :

(b) Actual notice of claim as provided in subsection (6) of this section;

(c) Commencement of an action on the claim ww or on behalf of the claimant within a—..m applicable period of
time v—d&%& in subsection (2) of this section; or

(d) Payment of all or any part of the claim by or on behalf of the public body at any time.

(4) Formal notice of claim is a written communication from a a—&i&.—; or .,-.o—.-.ﬁois‘mé of a claimant
containing:

(a) A statement n_Bn a claim for &E:smam is or will be asserted against the public body or an officer, employe or
»nﬁa of the _Ev__e body;

(b) A description of the time, place and circumstances giving rise to the claim, so far as known to the claimant;
and

(c) The name of the claimant and the mailing address to which correspondence concerning the claim may be
sent. ‘ ,

o) m‘o..iw,— notice of claim shall be given by mail or personal delivery:

(a) If the claim is against the state or an officer, employe or agent thereof, to the office of the Attorney General
ortoa ao—.EQ or assistant of the Attorney General.

(b) If the claim is against a local -.u.-&:e body or an officer, employe or agent thereof, to the public g&. at its
principal »n:.::m:.nnﬁ om-nm, to any member of the governing ve% of the public body, or to an attorney
designated v« the governing body as its general counsel.

. (6) Actual notice of claim is n:% communication by which w:% individual ¢o whom notice may be given as
provided in subsection (5) of this section or any person reponsible for administering claims on behalf cn the public
_xi% nﬁ_::.am actual _Eci_&nﬁ of the time, place and n:.a::.mﬂ-:oa giving rise to the claim, i_-a_.o the
8:::.55-5: is m-.nr that a reasonable —8—.8: would conclude e—.ﬁn a E:.:e:_n-. —uo-.wa-_ E?:% to nmmm-.» a n_w::
against the public body or an om_aa-., employe or »mc.: en the public body. A person -.8—3.5_5@ ?—. n.—::EmS..Em
claims on behalf of a public ?E% is one 2_5. as an om.no... o:i—&d or nm@..n of a _Er__n _xx_% or as an employe or
mma:» cm an insurance carrier EmE.Em :.n public body for risks within =.o mno—uo cn ORS we 260 to 30. uS o..m»n%
in E<om=nwﬂo=, negotiation, s&:&:—ﬁ; or defense of n_E:_m within the scope en ORS 30. Ng to ue uoc or in

furnishing or accepting forms for claimants to provide claim information, or in mEK..SmEm any of those activities. .
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(7) In an action arising from any act or omission of a public body or an officer, employe or agent of a ur_.:o
body within the scope of ORS 30.260 to 30.300, the plaintiff has the burden of proving that notice’of claim was
given as required by this section.

(8) Except as E.%Eon in ORS 12.120 and 12.135, but notwithstanding any other provision of ORS chapter 12
or other statute -.rc&&..m a limitation on the commencement of an action, an action arising from any act or
omission of a public body or an officer, employe or agent of a public body within the scope of ORS 30.260 to 30.300
shall be commenced within two years after the alleged loss or injury. |

SECTION 2. The amendments to ORS 30.275 by section 1 of this Act do not permit commencement of an
action on or after the effective date of this Act in respect to a claim for damages arising out of an accident or
occurrence before the effective date of this Act for which notice was not Unmmmn:nm before the effective date of
this Act as required by ORS 30.275 and the time for presenting that notice prescribed by ORS 30.275 expired
before the effective date of this Act.

Section 3. ORS 278.120 is amended to read: )

278.120. (1) Upon receipt by the Attorney General of a claim for damages [as provided in ORS 30.275)
against the State of Oregon or a mSS. officer, employe or rmﬁ: within the scope of ORS 30.260 to 30.300, if the
claim is covered by insurance, [#€] the Attorney General shall tender defense of the claim to the insurer, and if
such tender is accepted ORS chapter 180 and the remaining provisions of this section shall not be applicable. If
the claim is not covered by insurance or if the tender is rejected, the Attorney General shall cause an ,
investigation to be conducted to determine whether the claim is meritorious and comes within the provisions of
ORS 30.260 to uc.w.co. If the Attorney General determines that the state or a state officer, agent or employe is
or may be liable to the claimant under ORS 30.260 to 30.300, [/¢] the Attorney General shall defend or may
negotiate, compromise and settle with the claimant. [Ae] The Attorney General shall pay from the Claims
Settlement Revolving Account the amount of any ?mmzﬁuﬁ and, if [4e determines] determining such action to
be appropriate, the amount of any settlement subject to the provisions of subsection (2) of this section.

(2) Prior to making any settlement payment exceeding $10,000, the Attorney General also shall advise the
Joint Ways and Means Committee of the Legislative Assembly, if the legislature is in session, or the
Emergency Board of the terms, conditions and reasons 52.@»9..

(3) If there is no balance in the Liability Fund, or if the balance is insufficient to cover the amount to be
paid on a claim by the Attorney General, the amount remaining in the Liability Fund shall be paid towards
satisfaction of the total amount payable and the balance thereof may be advanced through the ENGES\ Fund
under the provisions of ORS 293.205 to 293.225. Prior to any advancement to the Liability Fund under the
provisions of ORS 293.205 to Nwm...wwm. approval of the ma<w:om_.ﬁn=~ shall be obtained from the Joint Ways and
Means Committee of the Legislative Assembly, if the legislature is in session, or the Emergency Board.

(4) Money advanced to the Liability Fund as provided in this section shall be repaid from the Liability
Fund in annual instalments, with interest as provided in ORS 293.220. The amount of the instalments shall be
fixed by the Department of General Services at such amount as can be reasonably expected to liquidate the
indebtedness of the Liability Fund in not more than 10 years. .

SECTION 4. This Act takes effect on January 1, 1982.
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SUMMARY

The following summary is not prepared by the wvonwonw of the measure and is not a vEA of the co&\ thereof subject to
consideration by the Legislative Assembly. ‘It is an-editor’s brief statement of the essential features of the measure.: -

[Removes from] Revises notice provisions of public body tort: liability law [the required writfen notice to

public body by person who claims damages).
Takes effect January 1, 1982,

1 A BILL FOR AN ACT .
2 Relating to public body tort liability; creating new provisions; amending ORS , 30.275 mza 278.120; and
~ 3 prescribing an effective date.
4 BeIt Enacted by the People of the State of Oregon: R
5 Section 1. ORS 30.275 is amended to read:
6 30.275. [(1) Every person who claims damages from a public body or from an officer, employe or agent of a
7 public body acting within the scope of employment or duties Jor or on account of any loss or NE.&Q within the
8 . scape of ORS 30.260 to 30.300 shall cause to be presented to the public body E.SS 180 days after the alleged
e 9 loss or injury a written notice stating the time, place and circumstances Smx%\w the name of the claimant and of
10 the representative or attorney, if any, of the n.\&.ihs. and the amount of compensation or other relief demanded.
11 Claims against the State of Oregon or a state officer, employe or agent shall be presented to the Alttorney
12 General. Claims against any local public body or an officer, employe or h%w,k.\ N\R\NQ\” «\N&\ be. presented to a
13 person upon whom process could be served upon the public body in accordance with Q.NDU 7 D.(3)d). Notice of

14 claim shall be served upon the Attorney General or local public body’s representative for service of process either

- 15 personally or by certified mail, return receipt requested. A notice of QE..S which does not contain the
16 information required by this subsection, or which is presented in any other manner SEM.E.Q. vided in this section,
17 is invalid, except that failure to state the amount of compensation or QS..Q. relief demanded does not.in validate
18 thenotice] o L e . .
19 -2 gm.\w the claim is for death, the notice may be presented b y the personal representative, surviving
20 ,q,ha&w.m or next of kin, or by Sm «..QE,.&SA officer of the \Q\.&w\m country of R?.m.\h the &nmm&.mm& was a citizen, within
21 me, kﬂa& after the alleged injury m\ loss resulting in such death. However,. if the person for whose death the claim
22 a, ,.»xh&.,m,.\i.n h«&mﬂm& a kb&.ﬁm N\Em EQ&\& have been sufficient had S.m, NW\MQ\N. lived, an action for. wrongful &w&%
23 .\.\.Ek w;m b\@&%\ﬁ E.QEE, Nu ‘< &&&S@a& AQ&N& e . Dt ‘ , o o
24 o ﬁ\.w\ \M\.Q action ,m\.E\,\ be SNN.E&SNN unless such notice has been &iven and unless the action is commenced
25 EQNE ?S Years .‘,ﬂ&w&.ﬂ. the date of suchaccident or Qm&iﬂkmﬁ The wa,m‘ \Q\ 8giving such notice does not EQ&NN
\ ZQ—..H ,..,iwmﬁow. mn‘ro_n, n..n.m‘.m:‘m‘: mSo:m,om mno:on W :m.c,,\,n iwaﬁmm,wwmh\\ﬁ n:% w,\wﬁ\«m@& .mm oxm,mmzm H.wi ﬁm c,o. o_.:n,:ma\w,

complete new sections begin with SECTION.
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the time, not exceeding 90 days, &tﬁ.ﬂ% which the person injured isunable to givethe notice because of the injury

 or because of minority, incompetency or QN\R.\ Sa.hﬁh&g 1

f a publi¢ —xx—% or an officer, employe or agent of a public body

(1) No action arising from any act or omissi
within the scope of ORS 30.260 to 30.300:shal

section.

unless:notice of claim is given as required by this

ANV Notice of claim shall v@.%@m,.?##? ﬁ&.ﬂc——eﬁ-ﬁ w , Ea va-.:x- of m::o, not En—:&.:ﬁ »_-o ﬂo:a =on

ggggg

minority, Enc:-xao:nw. or other incapacity: o
i pm.»ﬁ [ ,_,mx:ﬂ,_t.

AE m.c.. eﬁd—ﬁ?— .—on:- i-:.:. one %ow-. wﬁn-. :.@ E—onon _cmm or -E:Q L
o .?v m,o-. w= 2—-2. a_wE.m. s::..: ;o .—nw,u unn.. n_-n w__mma _ewm or 5..:—.% . .; : .. : ,
-.(3) Notice of claim required by:this section is satisfied by: : .. ool e 72
(a) Formal notice of claim as provided in subsections (4) and (5) of this section; .

kM A e e

__
\ .@ x_« W (b) Actual bocoo o» claim as .mwmok_mma in mccmwncos (6) of this section;
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(c) Commencement of an action on the claim by or on behalf of the claimant within the applicable vn-..o.— of
time E.oﬁ%n in m.-&m@ﬁ-a: (2) of this wonn.c? or

(d) Payment of all or any part of the claim by or on behalf of the public body at any time.

(4) Formal notice of claim is a written communication from a claimant or 3—:.8@:9:5 of a n_»_-:s:n
containing:

‘(@) A statement that a claim for %E-wmom is or will be asserted nmemn the public body or an officer, e.:—._cv.o or
nmﬂun of the public body; ,

) A .naolvnc: of the miﬁ place and circumstances giving rise to the claim, so far as known to the claimant;
(¢) The name of the claiimant and the mailing address to which correspondence concerning the claim may be
sent.” = | | |

) Amv Formal ,:@nm@ of claim shall be given by mail or personal delivery:

(a) If the claim is against the state or an officer, employe or agent thereof, to the office of the >=c-.=o< General
or to a deputy or assistant of the >Ro-.=o% General.

(b) If the claim is against a local -Ec:n body or an officer, a-i_cudve-. agent thereof, to the -,E_u:o body at its
—:.Ee.—.u_ u&:::mﬂ.»:«é om.no, ‘to any Ee:_—.o_. of the mo<¢...==m body of the public body, or to an sﬁon:aw
designated by the governing _xx—w. as its general counsel.

(6) Actual notice of claim is any communication by which any individual to i—-c.: .5:8 may be m:é: as

‘provided in subsection (5) of this section or »:w vo..mc-. ..o—uo-_m.c—m mo.. n&-::-.ms..:.m n_EEm on behalf of the E.E.n
,_xxmw »3::.3 w%:w_ _Eei_onna ‘of ﬁ_-o n::? -u_uoo EE n:.e_::mgnﬁ m:::m ‘rise 8 n—.c n_w-:r i__n-.o the

855_5.8?5 is m:n—- n_.s» a -.abma:b!m va-.mo-— ioﬂ_a— 8-3_-:_@ n_-un a E:.:a:-»-. _.o_.mo.. Eno:n—m 3 smmml w ' claim

vn»_-.m” the —E_.__a _6&, or an oﬂ-oo—., o-:ﬂ—cw,o or wmo.: on the _EE_n —xx—% A —xa.ma- -.8-5.5-_.—.“ mo-. w.—::Emao—.En

claims on Vorm_m of a public body is one who, as an officer, o:-—u_oué or nma..n % a -E_u__o ?x_u, or as an n:-—.—o%o or

wno.-n of ‘an ifisurance carrier EmE.Em ‘the —E—-__o —5&% mc-. risks within »—5 mac—.o ‘of ORS 30.260 8 wc uea o-ﬁnna ;

in =-<om:n»ﬂo=, :ﬁc»ﬁ:c? n&:m::n:» ‘or defense of claims s..::: the maom.n cm O—ﬂm uc 260 3 30. us or in
furnishing or accepting forms for claimants to provide claim 5?-.:.5...55 or in supervising any of those wnﬂﬁrﬁ.
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, (7) In an action arising from any act or omission of a public body or an officer, employe or agent of a public
body within the scope of ORS 30.260 to 30.300, the plaintiff has the burden of proving that notice of claim was
given as required by this section. )

(8) Except as provided in ORS 12.120 and 12.135, but notwithstanding any other provision of ORS.chapter 12
or other statute providing a limitation on the commencement of an action, an action arising from any act or
omission of a public body or an officer, employe or agent of a public body within the scope of ORS 30.260 to 30.300
shall be commenced within two years after the alleged loss or injury.

SECTION 2. The amendments to ORS 30.275 by section 1 of this Act do not permit commencement of an
action on or after the effective date of this Act in respect to a claim for damages arising out of an accident or
occurrence before the effective date of this Act for which notice was not presented before the effective date of
this Act as _.mncm-.oa‘c% ORS 30.275 and the time for presenting that notice prescribed by ORS 30.275 expired
before the effective date of this Act.

Section 3. ORS 278.120 is amended to read:" \

278.120. (1) Upon receipt by the Attorney General of a claim for damages [as provided in ORS 30.275]
against the State of Oregon or a state officer, employe or agent within the scope of ORS 30.260 to 30.300, if the
claim is covered by insurance, [/e] the >gn=o< General shall tender defense of the claim to the insurer, and if

such tender is accepted ORS chapter 180 and the remaining provisions of this section shall not be applicable. If

‘the claim is not covered by insurance or if the tender is rejected, the Attorney General shall cause an

investigation to be conducted to determine whether the claim is meritorious and comes within the provisions of
ORS 30.260 to 30.300. If the Attorney General determines that the state or a state officer, agent or employe is
or may be liable to the claimant under ORS wo.wmo to 30.300, [4¢] the. Attorney General shall defend or may
negotiate, compromise and settle with the claimant. [He] The Attorney General shall pay from the Claims
Settlement Revolving Account the amount of any judgment, and, if [4e determines] determining such action to
be appropriate, the amount of any settlement subject to the provisions of subsection (2) of this section.

(2) Prior to making any settlement payment exceeding $10,000, the Attorney General also shall advise the
Joint Ways and Means Committee of 9@ Legislative Assembly, if the legislature is in session, or the
Emergency Board of the terms, conditions and reasons therefor.

(3) If there is no balance in the Liability Fund, or if the balance is insufficient to cover the amount to be
paid on a claim by the Attorney General, the amount remaining in the Liability Fund shall be paid towards
satisfaction of the total amount payable and the balance thereof may be advanced through the Liability Fund
under the provisions of ORS 293.205 to 293.225. Prior to any advancement to the Liability Fund under the
provisions of ORS 293.205 to 293.225, approval of the advancement shall be obtained from the Joint Ways and
Means Committee of the Legislative Assembly, if the legislature is in session, or the Emergency Board.

(4) Money advanced to the Liability Fund as provided in this section shall be repaid from the Liability
Fund in annual instalments, with interest as provided in ORS 293.220. The amount of the instalments shall be
fixed by the Department of General Services at such amount as can be reasonably expected to liquidate the
indebtedness of the Liability Fund in not more than 10 years.

SECTION 4. This Act takes effect on January 1, 1982.
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OREGON LEGISLATIVE ASSEMBLY--1981 Regular Session

HOUSE AMENDMENTS TO RESOLVE CONFLICTS TO
B-ENGROSSED SENATE BILL 86
By COMMITTEE ON JUDICIARY
June 23

(No change in Measure Summary)

On page 1 of the printed B-engrossed bill, line 2, before the second ‘‘and’ insert ‘repealing section 3,
chapter 109, Oregon Laws 1981;"".

- On page 2, line 26, delete ‘‘Attorney General’’ and Emﬂ.ﬂk “‘Director of the Department of General
Services.”’. '

Delete line 27.

On page 3, after line 7, insert: .

*‘SECTION 1a. Section 3, chapter 109, Oregon Laws 1981 (Enrolled Senate Bill 131), is repealed.”.

Delete lines 13 through 37 and insert: ‘

:anmon 3. ORS N.\m._u,c. as amended by section 16, chapter 109, Oregon Laws 1981 (Enrolled Senate Bill
131), is further amended to read:

*278.120. (1) Upon receipt by the Department of General Services of a claim for damages [as provided in
ORS 30.275] against the State of Oregon or a state officer, employe or agent within the scope of ORS 30.260 to
30.300, if the claim is covered by insurance, the department shall tender defense of the claim to the insurer, and
if such tender is accepted ORS chapter 180 and the remaining provisions of this section shall not be applicable.
If the claim is not covered by insurance or if the 8:&0& is rejected, the department shall cause an investigation
to be conducted to determine whether the claim is meritorious and comes within the provisions of ORS 30.260
to 30.300.. The Attorney General may conduct the investigation if requested by the aouwﬁﬁuoa_ If the
department determines that the state or a state officer, agent or employe is or may be liable to the claimant
under ORS 30.260 to 30.300, the department may negotiate, compromise and .mnEn with the claimant. The
Attorney General shall defend all lawsuits after the department has determined that a reasonable settlement
cannot be achieved. The department shall pay from the Special Liability Revolving Fund authorized in section
20, chapter 109, Oregon Laws 1981 (Enrolled Senate Bill 131), [of this 1981 Acf] or the Liability Fund the amount
of any judgment, and, if the department determines such action to be appropriate, the amount of any settlement
subject to the provisions of subsection (2) of this section.

*“(2) The department shall submit quarterly reports to the Joint 33& and Means Committee of the
Legislative Assembly, if the legislature is in session, or the Emergency Board listing all claims settled which
have an aggregate cost in excess of $10,000.

*‘(3) If there is no balance in the Liability Fund, or if the balance is insufficient to cover the amount to be
paid on a claim, and there are no funds available under section 21, chapter 109, Oregon Laws 1981 (Enrolled
Senate Bill 131), ?\ this 1981 Acf] the amount remaining in the Liability Fund shall be paid towards satisfaction
of the total amount payable and the balance thereof may be advanced through the Liability Fund under the

provisions of ORS 293.205 to 293.225. Prior to any advancement to the Liability Fund under the provisions of
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ORS 293.205 to 293.225, approval of the advancement shall be obtained from the Joint Ways and Means
Committee of the Legislative Assembly, if the legislature is in session, or the Emergency Board.

““(4) Money advanced to the Liability Fund as provided in this section shall be repaid from the Liability
Fund in annual instalments, with interest as provided in ORS 293.220. The amount of the instalments shall be
fixed by the Department of General Services at such amount as can be reasonably expected to liquidate the
indebtedness of the Liability Fund in not more than 10 years.

*“(5) In order to assure that the moneys advanced to the Liability Fund are repaid as specified in subsection
(4) of this section, the department shall make such assessments as are necessary against those local public
bodies or state agencies, or their legal successors, which were participants in the program when the claim or

claims arose that necessitated the advancement of moneys to the fund.”’.

HA to B-Eng. SB 86 Page 2
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A-Engrossed
R Senate Bill 86

Ordered by the Senate April 14
(Including Amendments by Senate April 14)

PRINTED PURSUANT TO ORS 171.130 by order of the President of the Senate in conformance with presession filing rules,
indicating neither advocacy nor opposition on the part of the President (at the request of Oregon State Bar)

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a uma. of the body thereof subject to
consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the measure.

Removes from public body tort liability law the required written notice to public body by person who
claims damages. [Also removes special] Retains two-year time period in which action for damages must be

commenced.
Takes effect January 1, 1982,

A BILL FOR AN ACT
Relating to public body tort liability; creating new provisions; amending ORS 30.275 and 278.120; and
prescribing an effective date. . ,
Be It Enacted by the People of the State of Oregon:

Section 1. ORS 30.275 is amended to read:

30.275. HQ\ Every person who claims damages from a public body or from an officer, employe or agent of a
public body &QS% within the scope of employment or duties for or on amm&&» of any loss or injury within the
scope of ORS 30.260 to 30.300 shall cause to be presented to the public body within 180 days after the alleged
loss or injury a written notice stating the time, place and circumstances thereof, the name of the QE.SQ\NQN& of
the xm\x&.m:ﬁ& ve or attorney, if any, of the claimant and the amount of compensation or other relief demanded.
Claims against the State of Oregon or a state officer, employe or .&%QR shall be presented to the Attorney
General. Claims against any local public body or an &ﬁn«ﬁ employe or agent thereof shall be presented to a
person upon whom process could be served upon the E&b.m body in accordance with ORCP 7 D.(3)(d). Notice of
claim shall be served upon the Attorney General or local .E&\N.ﬁ body’s representative for service of process either
personally or by certified mail, return receipt \maamhm& A notice of claim which does not contain the
information required by this subsection, or which is presented in any other manner than provided in this section,
is invalid, except that \,E.\E.m to state the amount of compensation or other relief demanded does not invalidate
the notice.) . .

[(2) When the claim is for death, the notice may be presented by the ﬁm,&dua\ representative, ,WE.E. ving
spouse or next of kin, or by the consular officer of the foreign country of which the deceased was a citizen, within
one year after the alleged injury or loss resulting in such death. However, if the person for whose death the claim
is made has presented a notice that would have been sufficient had the person lived, an action for wrongful death
may be brought without any additional notice.]

[(3) No] An action [shall be maintained unless such notice has been given and NS\SG the action is] to ..ono.ﬁn

muiwnmm from a public body or from an officer, employe or agent of a public body acting within the scope of

NOTE: Matter in bold face in an amended section is new; matter T..R\N.n and bracketed) is existing law to be omitted;
complete new sections begin with SECTION.
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employment or duties for or on account of any loss or injury s&._.m: the scope of ORS 30.260 to 30.300 shall be
commenced within two years after the date of [suc/] the mnoEoE or occurrence out of iEe—.v:.o claim for
damages arose. [The time for giving such notice does not include the time, not mkamm&.:%g days, during which
the person injured is unable to give the notice because of the injury or because of minority, incompetency or other
SEEQQCL

va:OZ 2. Hro amendments to ORS 30.275 by section 1 of this Act do not permit commencement of an
action on or after the omonﬂ?o date of this Act in respect to a claim for damages arising out of an accident or
occurrence before the effective date of this ‘Act for which notice was not presented before the effective date of
this Act as required by ORS 30.275 and the time for presenting that notice prescribed by ORS 30.275 expired
before the effective date of this Act.

Section 3. ORS 278.120 is amended to read: ,

278.120. (1) Upon receipt c<.5m Attorney General of a claim for damages [as provided in ORS 30.275)
against the State ¢f Oregon ow.w state officer, employe or agent within the scope of ORS 30.260 to 30.300, if the
n_&\a is covered by E,msﬁmnoo. [4¢e] the Attorney General shall tender defense of the claim to the insurer, and if
such tender is accepted ORS chapter 180 and the remaining provisions of this section shall not be applicable. If
the claim is not oo«onoa(g\ insurance or if the tender is rejected, the Attorney General shall cause an
investigation to be conducted to determine whether the claim is meritorious and comes within ﬂrm, provisions of
ORS 30.260 to 30.300. If the Attorney General determines that the state or a state officer, agent or oBb_.ou\m is
or may be liable to the claimant under ORS 30.260 to 30.300, [/¢] the Attorney General shall defend or may
negotiate, compromise and settle with the claimant. [He] The Attorney General shall pay from the Claims
Settlement Wo<o_<m=m,>ooo:5 the amount of any judgment, and, if [4e defermines] determining such action to
be appropriate, the amount of any settlement subject to the provisions of subsection (2) of this section.

(2) Prior to making any settlement cwv\BnE,oxoom&um $10,000, the Attorney General also shall advise the
Joint Ways and Means Committee of the Legislative Assembly, if the legislature is in session, or the
mamamnmﬁ% Board of the terms, ,non&aosm and reasons therefor. |

(3) If there is no balance in the Liability Fund, or if the balance is insufficient to cover the amount to be
paid on a o_m:,d by the >:o~_=o< General, the amount remaining. in the Liability Fund shall be paid towards
satisfaction of the total amount payable and the balance thereof may be advanced through the Liability Fund
under the provisions of ORS 293.205 to qu.mmm. Prior to.any advancement to the Ewc:.m&\ Fund under the
provisions of ORS 293.205 to 293.225, approval of the advancement shall be obtained from Hro Joint Ways and
Means Committee of the Legislative Assembly, if the legislature is in session, or the Emergency Board.

(4) Money m&<m=oom to the Liability Fund as provided in this section shall be nmuma ?oa the Liability
Fund in annual instalments, with interest as provided in ORS 293.220. The amount of a..o EwHEEQ.:m shall be
fixed by the Department of General Services at such amount as can be reasonably expected to liquidate the
indebtedness of the Liability Fund in not more than 10 years.

SECTION 4. This Act takes effect on January 1, 1982.
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Measure: sB 86 B-engrossed, as amended
Committee: Judiciary
:mo.l:.o Dates: June 12 and 15, 1981

mxcﬁozoﬁmoz _uﬁm_uo_‘.ma U<“ Stephen L. Griffith, Legal Counsel

Function of Measure:

ﬁ The notice provisions of the present public body tort liability law are difficult to
understand and fulfill for the person injured. ORS 30.275. A public body may have had actual
notice of the injury and of the intention of the claimant to assert a claim, but because the
notice was not mailed by registered mail to the proper representative determined by Oregon
Rule of Civil Procedure 7(D) (3) (d), the public body can deny the claim after the notice period
expires.

The engrossed bill makes for a much fairer system. It retains the present regquirement
that some form of notice be given to the public body before a claim may be enforced. It allows
this to be done in various ways, however:

(a) The claimant may give formal written notice by relating the claimant's

name and address, circumstances of the injury, and intention to make a claim.

Sec. 1(4). If the claim is against the state, this notice is given to the Director

of the Department of General Services; if it is against a local public body, it is

given to the body itself or any governing member of the body or its general counsel.

Sec. 1(5). The requirements of registered mail and Rule 7(D) service are abolished.

(b) The claimant may give actual notice by any communication, written or oral,

to a person qualified to receive formal notice or to a claims adjuster for the

public body. Sec. 1(6).

(c) The claimant may give notice by filing a lawsuit to collect damages for the

injury. Sec. 1(2)(c).

(d) The claimant is deemed to have given notice if the public body pays part

or all of the claim. Sec. 1(8).

Except for the last method, there are time limits for giving notice just as under
present law. The new limits are somewhat more liberal, however. Notice is sufficient if it
is given within 180 days of the injury, or within one year in the case of wrongful death.

The bill allows an extra grace period of up to 90 days if the claimant was unable to give
notice because of injury or other incapacity. Sec. 1(2).

Under the bill, the plaintiff has the burden of showing that proper notice was given
before the palintiff's claim will be heard. Sec. 1(7). A lawsuit, in any event, must be
filed within two years of the alleged injury. Sec. 1(8).

The Committee made one amendment to the bill. It changed all references to "Attorney
General," as the party to receive notice of a claim against the state, to "Director of the
Department of General Services." This conforms SB 86 B-engrossed to SB 131, which has been
enacted already.

VOTING: Aye - Cohen, Courtney, Hendriksen, Lombard, Mason, Rutherford, Springer
Excused - Bugas, Smith

BILL CARRIER: Rep. Springer
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MEASURE SUMMARY
Removes from public body tort liability law the required
written notice to public body by person who claims damages. Also
removes special two-year time period in which action for damages

must be commenced.
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A BILL FOR AN ACT

t
i

. . )
Relating to public body tort liability; amending mevwo.wmmmjwo.mmuy VA
X (e s
and 278.120; and repealing ORS 30.275.

Be It Enacted by the People of the State of Oregon:

SECTION 1. ORS 30.275 is repealed.

Section 2. ORS 30.285 is amended to read:

30.285. (1) The governing body of any public body shall defend,
save harmless and indemnify any of its officers, employes and
agents, whether elective or appointive, against wsw tort claim or
demand, whether groundless or otherwise, arising out of an alleged
act or omission occurring in the performance of duty.

(2) The provisions of subsection (1) of this section do not
apply in case of malfeasance in office or wilful or wanton neglect
of duty. |

(3) If any civil action, suit or proceeding is brought against
any state officer, employe or agent which on its face falls within
the provisions of subsection (1) of this section, or which the state
officer, employe or agent asserts to be based in fact upon an
alleged act or omission in the performance of duty, [he] the

officer, employe or agent may file a written request for counsel

with the Attorney General. The Attorney General shall thereupon
appear and defend the officer, employe or agent unless after

investigation [he] the Attorney General finds that the claim or

demand does not arise out of an alleged act or omission occurring in
the performance of duty, or that the act or omission complained of
amounted to malfeasance in office or wilful or wanton neglect of
duty, in which case the Attorney General shall reject defense of the

claim.
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(4) Any officer, employe or agent of the state against whom a
claim within the scope of this section is made shall cooperate fully
£Hd5 the Attorney General in the defense of such claim. If the
Attorney General determines that such officer, employe or agent has
not so omowmwmdma or has otherwise acted to prejudice defense of the
claim, the Attorney General may at any time reject the defense of
the claim.

(5) If the Attorney General rejects defense of a claim under
subsection (3) of this section or this subsection, or if it is
established by the judgment ultimately rendered on the claim that
the act or omission complained of was not in the performance of duty
or amounted to wilful or wanton neglect of duty, no public funds
shall be paid in settlement of said claim or in payment of any
judgment against such officer, employe or agent. Such action by the
Attorney General shall not prejudice the right of the officer,
employe or agent to assert and establish [an] in appropriate
proceedings that the claim or demand in fact arose out of an alleged
act or omission occurring in the performance of duty, or that the
act or omission complained of did not amount to malfeasance in
office or wilful or wanton neglect of duty, in which case [he] the

officer, employe or agent shall be indemnified against liability and

[his] reasonable costs of defending the claim, cost of such
indemnification to be a charge against the Liability Fund
established by ORS 278.100.

(6) If the officer, employe or agent has been defended by the
Attorney General and it is established by the judgment ultimately
rendered on the claim that the act or omission complained of was not

in the performance of duty, the judgment against the officer,

LC 1189 12/11/80 (33) Page 2
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employe or agent shall provide for payment to the state of its costs
including a reasonable attorney fee.

(7) Nothing in subsection (3), (4) or (5) of this section shall
be deemed to increase the limits of liability of any public officer,
agent or employe under ORS 30.270, or [obviate the necessity of
compliance with ORS 30.275 by any claimant, nor] to affect the
liability of the state itself or of any other public officer, agent
or employe on any claim arising out of the same accident or
occurrence.

Section 3. ORS 30.287 is amended to read:

30.287. (1) If any civil action, suit or proceeding is brought
against any officer, employe or agent of a local public body other
than the state which on its face falls within the provisions of ORS
30.285 (1), or which the officer, employe or agent asserts to be
based in fact upon an alleged act or omission in the performance of

duty, [he] the officer, employe or agent may file a written request

for counsel with the governing body of the public body. The
governing body shall thereupon engage counsel to appear and defend
the officer, employe or agent unless after investigation it is
determined that the claim or demand does not arise out of an alleged
act or omission occurring in the performance of duty, or that the
act or omission complained of amounted to malfeasance in office or
wilful or wanton neglect of duty, in which case the governing body
shall reject defense of the claim.

(2) Any officer, employe or agent of a local public body
against whom a claim within the scope of this section is made shall
cooperate fully with the governing body and counsel in the defense
of such claim. If the counsel determines and certifies to the
governing body that such ommunmw\,mSﬁHo%m or agent has not so

LC 1189 12/11/80 (33) Page 3
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cooperated or has otherwise acted [in] to prejudice defense of the
claim, the governing body may at any time reject the defense of the
claim.

(3) If the governing body rejects defense of a claim under
subsection (1) of this section, or if it is established by the
judgment ultimately rendered on the claim that the act or omission
complained of was not in the performance of duty or amounted to
wilful or wanton neglect of duty, no public funds shall be paid in
settlement of said claim or in payment of any judgment against such
officer, employe or agent. Such action by the governing body shall
not prejudice the right of the officer, employe or agent to assert
and establish in [an] appropriate proceedings that the claim or
demand in fact arose out of an alleged act or omission occurring in
the performance of duty, or that the act or omission complained of
did not amount to malfeasance in office or wilful or wanton neglect

of duty, in which case [he] the officer, employe or agent shall be

indemnified by the public body against liability and [his]
reasonable costs of defending the claim.

(4) If the officer, employe or agent has been defended by
counsel engaged by the governing body and it is established by the
judgment ultimately rendered on the claim that the act or omission
complained of was not in the performance of duty or amounted to
wilful or wanton neglect of duty, the judgment against the officer,
employe or agent shall provide for payment to the local public body
of its costs including a reasonable attorney fee.

(5) Nothing in subsection (1), (2) or (3) of this section shall
be deemed to increase the limits of liability of any public officer,
agent or employe under ORS 30.270, or [relieve any claimant of the
necessity of compliance with ORS 30.275, nor] to affect the

IL.C 1189 12,/11/80 (33) Page 4
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liability of the local public body itself or of any other public
officer, agent or employe on any claim arising out of the same
accident or occurrence.

(6) The provisions of this section may be superseded to the
extent that the claim against the public officer, employe or agent
may be defended by any insurer, or may be subject under ORS 30.282
to agreement with the state Department of General Services, in which
case the provisions of the policy of insurance or other agreement
are applicable.

Section 4. ORS 278.120 is amended to read:

278.120. (1) Upon receipt by the Attorney OmbmHmH of a claim for

damages [as provided in ORS 30.275] against the State of Oregon or a

state officer, employe or agent within the scope of ORS 30.260 to

30.300, if the claim is covered by insurance, [he] the Attorney

General shall tender defense of the claim to the insurer, and if

such tender is accepted ORS chapter 180 and the remaining provisions
of this section shall not be applicable. If the claim is not covered
by insurance or if the tender is rejected, the Attorney General
shall cause an investigation to be conducted to determine whether
the claim is meritorious and comes within the provisions of ORS
30.260 to 30.300. If the Attorney General determines that the state
or a state officer, agent or employe is or may be liable to the

claimant under ORS 30.260 to 30.300, [he] the Attorney General shall

defend or may negotiate, compromise and settle with the claimant.

[He] The Attorney General shall pay from the Claims Settlement

Revolving Account the amount of any judgment, and, if [he

determines] determining such action to be appropriate, the amount of

any settlement subject to the provisions of subsection (2) of this
section.

LC 1189 12/11/80 (33) Page 5
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(2) Prior to making any settlement payment exceeding $10,000,
the Attorney General also shall advise the Joint Ways and Means
Committee of the Legislative Assembly, if the legislature is in
session, or the Emergency Board of the terms, conditions and reasons
therefor.

(3) If there is no balance in the Liability Fund, or if the
balance is insufficient to cover the amount to be paid on a claim by
the Attorney General, the amount remaining in the Liability Fund
shall be paid towards satisfaction of the total amount payable and
the balance thereof may be advanced through the Liability Fund under
the provisions of ORS 293.205 to 293.225. Prior to any advancement
to the Liability Fund under the provisions of ORS 293.205 to
293.225, approval of the advancement shall be obtained from the
Joint Ways and Means Committee of the Legislative Assembly, if the
legislature is in session, or the Emergency Board.

(4) Money advanced to the Liability Fund as provided in this
section shall be repaid from the Liability Fund in annual
instalments, with interest as provided in ORS 293.220. The amount of
the instalments shall be fixed by the Department of General Services
at such amount as can be reasonably expected to liquidate the

indebtedness of the Liability Fund in not more than 10 years.

ILC 1189 12/11/80 (33) Page 6
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CHAPTER.......c.ccoiiiiiiiiiinnecci e

AN ACT

Relating to public body tort liability; creating new provisions; amending ORS 30.275 and 278.120; repealing
section 3, chapter 109, Oregon Laws 1981; and prescribing an effective date.

Be It Enacted by the People of the State of Oregon:

Section 1. ORS 30.275 is amended to read:

30.275. [(1) Every person who claims damages from a public body or from an officer, employe or agent of a
public body acting within the scope of employment or duties for or on account of any loss or injury within the
scope of ORS 30.260 to 30.300 shall cause to be presented to the public body within 180 days after the alleged
loss or injury a written notice stating the time, place and circumstances thereof, the name of the claimant and of
the representative or aftorney, if any, of the claimant and the amount of compensation or other relief demanded.
Claims against the State of Oregon or a state officer, employe or agent shall be presented to the Aftorney
General. Claims against any local public body or an officer, employe or agent thereof shall be presented to a
person upon whom process could be served upon the public body in accordance with ORCP 7 D.(3)(d). Notice of
claim shall be served upon the Attorney General or local public body’s representative for service of process either
personally or by certified mail, return receipt requested. A. notice of claim which does not contain the
information required by this subsection, or which is presented in any other manner than provided in this section,
is invalid, except that failure to state the amount of compensation or other relief demanded does not invalidate
the notice.]

[(2) When the claim is for death, the notice may be presented by the personal representative, surviving
spouse or next of kin, or by the consular officer of the foreign country of which the deceased was a citizen, within
one year after the alleged injury or loss resulting in such death. However, if the person for whose death the claim
is made has presented a notice that would have been sufficient had the person lived, an action for wrongful death
may be brought without any additional notice.]

[(3) No action shall be maintained unless such notice has been given and unless the action is commenced
within two years after the date of suchaccident or occurrence. The time for giving such notice does not include
the time, not exceeding 90 days, during which the person injured is unable to give the notice because of the injury
or because of minority, incompetency or other incapacity.] .

(1) No action arising from any act or omission of a public body or an officer, employe or agent of a public body
within the scope of ORS 30.260 to 30.300 shall be maintained unless notice of claim is given as required by this
section.



(2) Notice of claim shall be given within the following applicable period of time, not including the period, not
exceeding 90 days, during which the person injured is unable to give the notice because of the injury or because of
minority, incompetency or other incapacity:

(a) For wrongful death, within one year after the alleged loss or injury.

(b) For all other claims, within 180 days after the alleged loss or injury.

(3) Notice of claim required by this section is satisfied by:

(a) Formal notice of claim as provided in subsections (4) and (5) of this section;

(b) Actual notice of claim as provided in subsection (6) of this section;

(c) Commencement of an action on the claim by or on behalf of the claimant within the applicable period of
time provided in subsection (2) of this section; or

(d) Payment of all or any part of the claim by or on behalf of the public body at any time.

(4) Formal notice of claim is a written communication from a claimant or representative of a claimant
containing:

(a) A statement that a claim for damages is or will be asserted against the public body or an officer, employe or
agent of the public body;

(b) A description of the time, place and circumstances giving rise to the claim, so far as known to the claimant;
and

(c) The name of the claimant and the mailing address to which correspondence concerning the claim may be
sent.

(5) Formal notice of claim shall be given by mail or personal delivery:

(a) If the claim is against the state or an officer, employe or agent thereof, to the office of the Director of the
Department of General Services.

(b) If the claim is against a local public body or an officer, employe or agent thereof, to the public body at its
principal administrative office, to any member of the governing body of the public body, or to an attorney
designated by the governing body as its general counsel.

(6) Actual notice of claim is any communication by which any individual to whom notice may be given as
provided in subsection (5) of this section or any person respeonsible for administering claims on behalf of the public
body acquires actual knowledge of the time, place and circumstances giving rise to the claim, where the
communication is such that a reasonable person would conclude that a particular person intends to assert a claim
against the public body or an officer, employe or agent of the public body. A person responsible for administering
claims on behalf of a public body is one who, as an officer, employe or agent of a public body or as an employe or
agent of an insurance carrier insuring the public body for risks within the scope of ORS 30.260 to 30.300, engages
in investigation, negotiation, adjustment or defense of claims within the scope of ORS 30.260 to 30.300, or in
furnishing or accepting forms for ciaimants to provide claim information, or in supervising any of those activities.

(7) In an action arising from any act or omission of a public body or an officer, employe or agent of a public
body within the scope of ORS 30.260 to 30.300, the plaintiff has the burden of proving that notice of claim was
given as required by this section.

(8) Except as provided in ORS 12.120 and 12.135, but notwithstanding any other provision of ORS chapter 12
or other statute providing a limitation on the commencement of an action, an action arising from any act or
omission of a public body or an officer, employe or agent of a public body within the scope of ORS 30.260 to 30.300
shall be commenced within two years after the alleged loss or injury.

SECTION 1la. Section 3, chapter 109, Oregon Laws 1981 (Enrolled Senate Bill 131), is repealed.

SECTION 2. The amendments to ORS 30.275 by section 1 of this Act do not permit commencement of an
action on or after the effective date of this Act in respect to a claim for damages arising out of an accident or
occurrence before the effective date of this Act for which notice was not presented before the effective date of
this Act as required by ORS 30.275 and the time for presenting that notice prescribed by ORS 30.275 expired
before the effective date of this Act.

Section 3. ORS 278.120, as amended by section 16, chapter 109, Oregon Laws 1981 (Enrolled Senate Bill
131), is further amended to read:

278.120. (1) Upon receipt by the Department of General Services of a claim for damages [as provided in
ORS 30.275] against the State of Oregon or a state officer, employe or agent within the scope of ORS 30.260 to
30.300, if the claim is covered by insurance, the department shall tender defense of the claim to the insurer, and
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if such tender is accepted ORS chapter 180 and the remaining provisions of this section shall not be applicable.
If the claim is not covered by insurance or if the tender is rejected, the department shall cause an investigation
to be conducted to determine whether the claim is meritorious and comes within the provisions of ORS 30.260
to 30.300. The Attorney General may conduct the investigation if requested by the department. If the
department determines that the state or a state officer, agent or employe is or may be liable to the claimant
under ORS 30.260 to 30.300, the department may negotiate, compromise and settle with the claimant. The
Attorney General shall defend all lawsuits after the department has determined that a reasonable settlement
cannot be achieved. The department shall pay from the Special Liability Revolving Fund authorized in section
20, chapter 109, Oregon Laws 1981 (Enrolled Senate Bill 131), [of this 1981 Acf] or the Liability Fund the amount
of any judgment, and, if the department determines such action to be appropriate, the amount of any settlement
subject to the provisions of subsection (2) of this section.

(2) The department shall submit quarterly reports to the Joint Ways and Means Committee of the
Legislative Assembly, if the legislature is in session, or the Emergency Board listing all claims settled which
have an aggregate cost in excess of $10,000.

(3) If there is no balance in the Liability Fund, or if the balance is insufficient to cover the amount to be
paid on a claim, and there are no funds available under section 21, chapter 109, Oregon Laws 1981 (Enrolled
Senate Bill 131), [of this 1981 Ac{] the amount remaining in the Liability Fund shall be paid towards satisfaction
of the total amount payable and the balance thereof may be advanced through the Liability Fund under the
provisions of ORS 293.205 to 293.225. Prior to any advancement to the Liability Fund under the provisions of
ORS 293.205 to 293.225, approval of the advancement shall be obtained from the Joint Ways and Means
Committee of the Legislative Assembly, if the legislature is in session. or the Emergency Board.

(4) Money advanced to the Liability Fund as provided in this section shall be repaid from the Liability
Fund in annual instalments, with interest as provided in ORS 293.220. The amount of the instalments shall be
fixed by the Department of General Services at such amount as can be reasonably expected to liquidate the
indebtedness of the Liability Fund in not more than 10 years.

(5) In order to assure that the moneys advanced to the Liability Fund are repaid as specified in subsection
(4) of this section, the department shall make such assessments as are necessary against those local public
bodies or state agencies, or their legal successors, which were participants in the program when the claim or
claims arose that necessitated the advancement of moneys to the fund.

SECTION 4. This Act takes effect on January 1, 1982.

Passed by Senate May 18, 1981 Received by Governor:
Repassed by Senate July 2, 1981 1981
..................................................................... 1981
Secretary of Senate
President of Senate Governor
Filed in Office of Secretary of State:

Passed by House June 26, 1981

Secretary of State

Speaker of House
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SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the _uomu\ thereof subject to

consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the measure as

introduced.

Removes from public body tort liability law the required written notice to public coa< by Uonmon who
claims damages. Also removes special two-year time period in which action for damages must be commenced.

) A BILL FOR AN ACT

Relating to public body tort liability; Edol&bm ORS 30.285, 30.287 and 278.120; and repealing ORS 30.275.

Be It Enacted by the People of the State of Oregon:
SECTION 1. ORS 30.275 is repealed.
Section 2. ORS 30.285 is amended »o read:
30.285. (1) The governing body: of any public body shall defend, save rmb.:_mwm and indemnify any of its

officers, employes and agents, whether elective or appointive, against any tort claim or demand, whether

groundless 9/. otherwise, arising out of an w:mwaa act or omission occurring in the performance of duty.

(2) The provisions of subsection (1) of this section do not mu.c@ in case of malfeasance in office or wilful or
wanton neglect of duty.

B3It any civil action, suit or proceeding is brought against any state officer, employe or agent which on its
face falls within the provisions of subsection (1) of this monaoa. or which the state officer, employe or wmma
mmmoﬁm to be based in fact upon an alleged act or omission in the performance of duty, [/e] the officer, o::..—o«é
or agent Ew< file a written request for counsel with the Attorney General. The >:o_.=o< General shall
thereupon appear and defend the officer, employe or agent unless after investigation E& the 28:_3, General
finds that the QEB or demand does not arise out of an w:nmo& act or omission oooE.nEm in the performance of
duty, or that the act or omission complained of amounted to. malfeasance in office or wilful or wanton neglect
of duty, in which case the Attorney General shall reject defense of the claim. .

(4) Any officer, employe or agent of the state against whom a claim within the scope of this section is made
shall cooperate fully with the Attorney General in’ the defense A,Vm such claim. If the Attorney Oolnwm_
determines .Smﬂ such officer, employe or agent has not so cooperated or has otherwise acted to prejudice
defense of the claim, the Attorney General may at Ed\ time nﬁ.m.oﬂ the defense of the QE.B. ,

(5) If the Attorney General rejects defense of a claim under m_:umonmon (3) of this section or this

m:_umoom,oP or if it is established by the judgment ultimately rendered on the claim that the act or omission

_ complained of was not in the vn_.nonumbon of duty or amounted to wilful or wanton neglect of duty, no public

funds shall be paid in settlement of said claim or in payment of any judgment against such officer, employe or
agent. Such action by the Attorney Qoronﬁ shall not prejudice the right of the officer, employe or agent to
assert and establish [4#] in appropriate proceedings that the claim or demand in fact arose out of an alleged act

or omission onoEd.lm in the performance of duty, or that the act or omission complained of did not amount to

NOTE: Matter in bold face in an amended section is new; matter [ifalic and bracketed] is existing law to be omitted;
complete new sections begin with SECTION.
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malfeasance in office or wilful or wanton neglect of duty, in which case [/4e¢] the officer, employe or agent shall
be indemnified against liability and [4/s] reasonable costs of defending the claim, cost o». such indemnification
to be a charge against the Liability Fund established by ORS 278.100.

(6) If the officer, employe or agent has been defended by the Attorney General and it is established by the
judgment ultimately rendered on the claim thdt the act or omission complained of was not in the performance of
duty, the judgment against the officer, employe or agent shall provide for payment to the mSHo. of its: costs
including a reasonable attorney fee. ‘

(7) Nothing in subsection (3), (4) or (5) of this section shall be deemed to Fﬂomm,m the limits of liability of
any public officer, agent or employe under ORS 30.270, or [obviate the necessity of compliance with U@w
30.275 by any claimant, noA to affect the liability of the state itself or of any other public officer, agent or
employe on any claim arising out of the same accident or occurrence.

Section 3. ORS 30.287 is amended to read:

30.287. (1) If any civil action, suit or proceeding is brought against any officer, employe or agent of a local
public body other than the state which on its face falls within the provisions of ORS 30.285 (1), or which the
officer, employe or agent asserts to be based in fact upon an alleged act or omission in the performance of duty,
[#¢€] the officer, employe or agent may file a written request for counsel with the governing body of the public
body. The governing body shall thereupon engage counsel to appear and defend the officer, employe or agent
unless after investigation it is determined that the claim or demand does not arise out of an alleged act or
omission occurring in the performance of duty, or that the act or omission complained of amounted to
malfeasance in office or wilful or wanton neglect of duty, in which case the mo<o:=.=.m body shall reject defense

of the claim.

-(2) Any officer, employe or agent of a local public body against whom a claim within the scope of this

section is made shall cooperate fully with the governing body and counsel in the defense of such claim. If the
counsel determines and certifies to the governing body that such officer, employe or agent has not so
cooperated or has otherwise acted [i#] to prejudice defense of the claim, the governing body may at any time
reject the defense of the claim.

(3) If the governing body rejects defense of a claim under subsection (1) of this section, or if it is
established by the judgment ultimately rendered on the claim that the act or omission complained of was not in
the performance of duty or amounted to wilful or wanton neglect of duty, no public funds shall be paid in
settlement of said claim or in payment of any judgment against such officer, employe or agent. Such action by
the governing body shall not prejudice the right of the officer, employe or agent to assert and establish in [a7]
appropriate proceedings that the claim or demand in fact arose out of an alleged act or omission occurring in the
performance. of duty, or that the act or omission complained of did not amount to malfeasance in o».m,on or
wilful or wanton neglect of duty, in which case [4¢] the officer, employe or agent shail be indemnified by the
public body against liability and [/is] reasonable costs of defending the claim. |

(4) If the officer, employe or agent has been defended by counse] engaged by the governing body and it is

established by the judgment ultimately rendered on the claim that the act or omission complained of was not in

the performance of duty or amounted to wilful or wanton neglect of duty, the judgment against the officer,

employe or agent shall provide for payment to the local public body of its costs including a reasonable attorney

fee.
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(5) ZoE.Em in subsection (1), (2) or (3) of this section shall be nooaoa to increase the limits of liability of
any public officer, agent or employe under ORS 30.270, or [relieve any claimant of the necessity of compliance
with ORS 30.275, nor] to affect the liability of the local public body itself or of any other public officer, ,mmaa or
employe on any claim arising out of the same accident or occurrence.

(6) The provisions of this woomoa may be superseded to the extent that the claim against the public officer,
employe or agent may be defended by any insurer, or may be subject under ORS 30.282 to agreement with the
state Department of General Services, in which case the provisions of the policy of insurance or other
agreement are applicable.

Section 4. ORS 278.120 is amended to read:

278.120. (1) Upon receipt by the Attorney General of a claim for damages [as provided in ORS 30.275}
against the State of Oregon or a state officer, employe or nmo-.a within the scope of ORS 30.260 to 30.300, if the
claim is covered by insurance, [/#¢] the Attorney General mgb tender Qo.mobmo of the claim to the insurer, and if
such tender is accepted ORS chapter wmo and the remaining provisions of this section shall not be applicable. If
the claim is not covered by insurance or if the tender is rejected, ﬂ..m Attorney General shall cause an
investigation to be conducted to determine whether the claim is meritorious and comes within the vnoimmoam, of
ORS 30.260 to 30.300. If the Attorney General amﬂoli:ow that the state or a state officer, agent or employe is
or may be liable to E.o claimant under ORS 30.260 to 30.300, [/¢] the Attorney General shall defend or may
negotiate, compromise and settle with the claimant. [He] The Attorney General shall pay from the Claims
Settlement Revolving Account the amount of any judgment, and, if [4e determines] determining such action to
be mv_,uaovlﬁa. the amount of any settlement subject to the provisions of subsection (2) of this section.

A.NV Prior to making any settlement payment exceeding $10,000, the Attorney General also shall advise the
Joint Ways and Means Committee of the Legislative Assembly, if the legislature is in session, or the
Emergency Board of the terms, conditions and reasons therefor.

(3) If there is no balance in the Liability Fund, or if the balance is insufficient to cover the amount to be
paid on a claim by the Attorney General, the amount remaining in the Liability Fund shall be paid towards
satisfaction of the total amount payable and the balance thereof may be advanced through the Liability Fund
under the provisions of ORS 293.205 to 293.225. Prior to any advancement to the Liability Fund under the
provisions of ORS 293.205 to 293.225, munn.oé_ of the advancement shall be o._uammboa from the Joint Ways and
Means Committee of the Legislative Assembly, if the legislature is in session, or the Emergency Board.

(4) Money advanced to the Liability Fund as provided in this section shall be repaid from the Liability
Fund in annual instalments, with interest as provided in ORS 293.220. The amount of the instalments shall be
fixed by the Department of General Services at such amount as can be reasonably expected to liquidate the

indebtedness of the Liability Fund in not more than 10 years.
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