Chapter 123  Oregon Business Development Department

123-001-0050
123-001-0100
123-001-0200
123-001-0300

DIVISION 1
PROCEDURAL RULES
Rulemaking

Definitions

Notice Rule (Proposed Permanent Rulemaking)
Model Rules of Procedure

Waivers of Provisions Provided by Rule in This
Chapter

Special Roles of the Economic and Community

123-001-0500
123-001-0520

123-001-0700
123-001-0725
123-001-0750

Development Commission

Commission Committees
Finance Committee for the Commission

Contested Case Procedural Rules

Purpose, Scope and Definitions
Steps and Reservations of the Department
Representations by Agency Representative

DIVISION 5

ACCESS TO PUBLIC RECORDS, FEES FOR
RECORD SEARCH AND COPIES OF
PUBLIC RECORDS/PUBLICATIONS

123-005-0000
123-005-0010
123-005-0020

123-005-0030

Applicability of Rules and Definitions

Access to Records

Requests to Inspect or Obtain Copies of Public
Records

Payment for Inspection and Copies of Public
Records

DIVISION 6

PROCEDURES FOR CONTRACTS
ENTERED INTO WITH THE ECONOMIC AND
COMMUNITY DEVELOPMENT DEPARTMENT

123-006-0005
123-006-0020
123-006-0025
123-006-0030
123-006-0035
123-006-0040

123-006-0045

123-008-0005
123-008-0010
123-008-0015
123-008-0020
123-008-0025

123-008-0030
123-008-0035

123-008-0040

Purpose

Standard Procedures and Exceptions

Use of Work Order Contracts

Electronic Public Notice

Contract Amendments

Contracts Must be Authorized Prior to
Performance

Sole Source Procurements, by Rule.

DIVISION 8

QUALITY DEVELOPMENT AND
LAND USE COORDINATION

Purpose and Scope

Policy

Definitions

Compliance with Planning Goals

Compatibility with Acknowledged Comprehensive
Plans and Land Use Regulations

Dispute Resolution

Compliance and Compatibility of New or
Amended Programs

Consistency with Local Economic Development
Plans

DIVISION 9

OREGON BUSINESS, INNOVATION AND TRADE FUND

123-009-0050

2016 Edition

Purpose

123-009-0060
123-009-0070
123-009-0080
123-009-0090
123-009-0100

Definitions

Commission Allocations

Commission Responsibilities

Criteria for Allocations

Director’s Review and Approval of Awards Under
Allocation Plan

DIVISION 11

OREGON ECONOMIC DEVELOPMENT

123-011-0020
123-011-0021
123-011-0025
123-011-0027
123-011-0030
123-011-0035
123-011-0037
123-011-0040
123-011-0045
123-011-0050

REVENUE BONDS

Purpose

Commission Powers

Definitions

Delegation

Application

Determination of Eligibility

Approval of Bond Closing Resolution
Extension

Fees

Confidential Records

DIVISION 15

INNOVATION INFRASTRUCTURE

123-015-0100
123-015-0200
123-015-0300
123-015-0400
123-015-0500

123-016-0000
123-016-0010
123-016-0020
123-016-0030
123-016-0040
123-016-0050
123-016-0060

Purpose

Definitions

Performance Based Contracts
Administration

Reporting

DIVISION 16

BUSINESS RETENTION FUND

Purpose

Definitions

Eligibility

Awards of Grants and Loans; Match Requirements
Application and Award Approval

Contracts for Awards

Confidential Records

DIVISION 17

OPERATION OF OREGON BUSINESS

123-017-0005
123-017-0007
123-017-0008
123-017-0010
123-017-0015
123-017-0020
123-017-0025
123-017-0030
123-017-0035
123-017-0037

123-017-0055

123-018-0000
123-018-0010
123-018-0020
123-018-0030
123-018-0040
123-018-0050
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1-127

DEVELOPMENT FUND

Purpose

Policy and Set Asides
Delegation
Definitions

Eligibility

Preference
Application Procedure
Loan Conditions

Loan Agreement
Appeals, Servicing, Amendments, Assumptions
and Modifications
Fees and Charges

DIVISION 18

CAPITAL ACCESS PROGRAM

Purpose and Scope

Definitions

Authority to Implement Program
Program Registration Procedure
Agreement

Establishing a Loss Reserve Account
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123-018-0060

123-018-0065
123-018-0070
123-018-0080
123-018-0085
123-018-0090

123-018-0100
123-018-0110

123-018-0120

123-018-0130
123-018-0140
123-018-0150

123-018-0160
123-018-0170

123-018-0180
123-018-0190
123-018-0200

Ownership, Control, Investment of Loss Reserve
Account

Loan Eligibility

Fees

Procedure for Enrollment of a Qualified Loan
State Contributions to Loss Reserve Accounts
Procedure for Making Claim for Reimbursement
of Loss

Payment of Claims by Department

Recoveries on Loans Subsequent to Payment of
Claim

Available Collateral, Guarantees and Other
Security not Realized

Subrogation

Reporting

Withdrawal of Excess Deposits in Loss Reserve
Accounts

Termination of and Withdrawal from Program
Disposition of Funds Withdrawals from Loss
Reserve Accounts

Inspection of Files

Reports of Regulatory Agencies

Administrative Costs of Program

DIVISION 19

OPERATION OF OREGON ENTREPRENEURIAL

123-019-0000
123-019-0010
123-019-0020
123-019-0030
123-019-0040
123-019-0050
123-019-0060

123-019-0070
123-019-0080
123-019-0090
123-019-0100

123-020-0100
123-020-0105
123-020-0110
123-020-0115
123-020-0120
123-020-0125
123-020-0130

123-020-0140

DEVELOPMENT LOAN FUND

Purpose

Definitions

Eligibility

Application Procedure
Loan Conditions

Loan Agreement
Appeals, Monitoring,
Modifications
Confidential Records
Restrictions

Payment of Monies for Project

Certification of Entities for Business Plan Review

Amendments and

DIVISION 20
FORMATION OF PORTS

Purpose and Scope

Definitions

Application

Criteria

Need for Port Services

Viability of Formation

Orderly Development of Port and State Port
System

Review and Commission Approval or Denial

DIVISION 21

OPERATION OF OREGON CREDIT

123-021-0000
123-021-0010
123-021-0015
123-021-0020
123-021-0040
123-021-0050
123-021-0060
123-021-0070
123-021-0080
123-021-0090
123-021-0100

2016 Edition

ENHANCEMENT FUND

Purpose

Definitions

Qualified Business

Eligibility

Application Contents

Application Procedure
Application Approval or Rejection
Appeal to the Commission

Loan and Insurance Terms and Conditions
Loan Insurance Programs

Loan Insurance Agreement
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123-021-0110
123-021-0120
123-021-0130
123-021-0140

Insurance Premiums

Administrative Costs of the Program
Delegation

Confidential Records

DIVISION 22

SMALL BUSINESS DEVELOPMENT CENTERS

123-022-0060
123-022-0070
123-022-0080
123-022-0090
123-022-0100
123-022-0110

123-024-0001
123-024-0011
123-024-0021
123-024-0031
123-024-0046

Purpose

Definitions

Eligibility Criteria

Application and Award Procedures
Standards and Criteria

Project Administration

DIVISION 24
DISTRESSED AREAS

Scope and Purpose

Definitions

Distressed Area List

Methodology for Determining Distressed Areas
Temporary Methodology for Determining
Distressed Areas

DIVISION 25

PORT PLANNING AND MARKETING FUND

123-025-0005
123-025-0010
123-025-0012
123-025-0015
123-025-0016
123-025-0017
123-025-0021
123-025-0023
123-025-0025
123-025-0030

Purpose

Definitions

Annual Funding of Program

Project Eligibility and Criteria

Strategic Business Plan Requirements
Application Submittal, Review and Approval
Project Funding Priorities

Grant Awards and Match

Project Administration

Remedies

DIVISION 27

MARINE NAVIGATION IMPROVEMENT FUND

123-027-0035
123-027-0040

123-027-0050
123-027-0056

123-027-0060

123-027-0070

123-027-0106
123-027-0156
123-027-0161

123-027-0166

123-027-0211

Purpose
Definitions

Federally Authorized Projects

Project Eligibility, Priority and Funding
Federally Authorized Project Application
Requirements

Federally Authorized Project Application Review
and Approval

Federally Authorized Project Award and Funding

Non-Federal Projects

Non-Federal Project Eligibility

Non-Federal Project Application Requirements
Non-Federal Project Application Review and
Approval

Non-Federal Project Award and Funding

Federal and Non-Federal Projects

Federal and Non-Federal Project Appeals and
Exceptions
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123-030-0000
123-030-0004
123-030-0010
123-030-0020
123-030-0030
123-030-0040
123-030-0050

DIVISION 30
PORT REVOLVING FUND

Purpose

Definitions

Need for the Port Revolving Fund Project
Application Requirements

Application Review and Approval

Loan Contract Terms and Conditions
Sanctions, Exceptions and Appeals

DIVISION 42

SPECIAL PUBLIC WORKS FUND PROGRAM

123-042-0010
123-042-0020
123-042-0026
123-042-0036
123-042-0038
123-042-0045
123-042-0055

123-042-0061
123-042-0065
123-042-0076
123-042-0122
123-042-0132
123-042-0155
123-042-0165
123-042-0175
123-042-0180
123-042-0190

Purpose and Objectives

Definitions

Loan and Grant Information

Project Priorities and Funding

Criteria for Special Project Funding

Planning Project Eligibility, Criteria and Funding
Emergency Project Eligibility, Criteria and
Funding

Levee Project Eligibility, Criteria and Funding
Allowable Project Costs

Ineligible Projects and Project Costs

Application Requirements

Application Review and Approval

Contracts and Disbursements of Funds
Municipality Responsibilities

Eligibility Criteria for State Revenue Bond Loans
Remedies

Appeals and Exceptions

DIVISION 43

WATER/WASTEWATER FINANCING PROGRAM

123-043-0000
123-043-0010
123-043-0015
123-043-0025
123-043-0035

123-043-0041

123-043-0055
123-043-0065
123-043-0075
123-043-0085

123-043-0095
123-043-0102
123-043-0105
123-043-0115

Purpose and Objectives

Definitions

Eligible Project Costs and Activities

Ineligible Project Costs

Criteria and Limitations for Funding — Non-
Technical Assistance Projects

Criteria and Limitations for Funding — Technical
Assistance Projects

Loan and Grant Information

Application Requirements

Application Review and Approval

Contract Administration and Disbursement of
Funds

Recipient Responsibilities

Eligibility Criteria for State Revenue Bond Loans
Remedies

Appeals and Exceptions

DIVISION 49

SAFE DRINKING WATER REVOLVING

123-049-0005
123-049-0010
123-049-0020
123-049-0030
123-049-0040
123-049-0050

123-049-0060

2016 Edition

LOAN FUND PROGRAM

Purpose, Scope and Incorporated Documents
Definitions

Eligible Applicants and Activities

Program Information

Program Rights and Remedies

Private Ownership and Regulation of Subsidies for
Public Benefit

Drinking Water Protection Fund

Oregon Administrative Rules Compilation
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DIVISION 51

OREGON SEISMIC REHABILITATION

123-051-0100
123-051-0200
123-051-0300
123-051-0400
123-051-0500
123-051-0600
123-051-0700
123-051-0800
123-051-0900
123-051-1000
123-051-1100
123-051-1200

GRANTS PROGRAM

Purpose

Definitions

Eligible Applicants

Program Information

Program Sanctions

Project Eligible Activities
Project Ineligible Activities
Application Submittal, Review and Approval
Project Administration

Grant Awards and Match

Grant Agreement Conditions
Waivers, Exceptions and Appeals

DIVISION 52

BEGINNING AND EXPANDING FARMER LOAN

123-052-1000
123-052-1100
123-052-1200
123-052-1300
123-052-1400

123-052-1500
123-052-1600
123-052-1700

123-052-1800
123-052-1900
123-052-2000
123-052-2100
123-052-2200
123-052-2300
123-052-2400

PROGRAM (“AGGIE BONDS”)

Purpose

Definitions

Application

Requirements for Beginning Farmers
Requirements for Property Financed through the
Program

Requirements for Lenders

Additional Requirements for Aggie Bonds
Procedure after Preliminary  Eligibility
Determination

Simplified Aggie Bond Option

Bond Counsel Opinion

Fees and Costs

Security for Aggie Bonds

Waiver

Authority to Manage the Program

Confidential Records

DIVISION 56

LOCAL ECONOMIC OPPORTUNITY FUND

123-056-0010
123-056-0020
123-056-0030
123-056-0035
123-056-0040

Purpose

Definitions

Strategic Plans

Distribution of Funds

Waiver of Non-Statutory Requirements

DIVISION 57

REGIONALLY BASED FUNDS

Strategic Regional Investment Opportunity Fund Projects

123-057-0510
123-057-0530

Allocation
Use and Criteria of Strategic Regional Investment
Opportunity Project Moneys

Biennial Report to the Commission and the Legislature

123-057-0710
123-057-0910

General Guidance
Waiver of Nonstatutory Requirements

DIVISION 61

REGIONAL INFRASTRUCTURE FUND

123-061-0010
123-061-0020
123-061-0030
123-061-0035

Purpose
Definitions
Projects
Contracts
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123-061-0040

Waiver of Non-Statutory Requirements

DIVISION 70

FIRST-SOURCE HIRING AGREEMENTS

123-070-1000
123-070-1100
123-070-1150
123-070-1300

General

Purpose and Scope

Definitions

Affected Businesses

Administration for Lottery-Funded Projects

Effect of First Source Agreement for Businesses

123-070-1500

123-070-1600
123-070-1800

123-070-1900

Waivers and Geographic Coverage of First Source
Agreements

Duration of First Source Agreements
Local/Case-Specific Modifications to the First
Source Agreement

Data Collection

DIVISION 80

OREGON COMMUNITY DEVELOPMENT
BLOCK GRANT (OCDBG) PROGRAM

123-080-0000
123-080-0010
123-080-0020
123-080-0030
123-080-0040

Purpose

Definitions

Eligible Applicants and Activities
Program Information

Program Remedies

DIVISION 87

PRIVATE SECTOR CONTRIBUTIONS

123-087-0000
123-087-0010
123-087-0020
123-087-0030

123-090-0000
123-090-0010
123-090-0020
123-090-0030
123-090-0040
123-090-0050
123-090-0060

AND INVOLVEMENT

Purpose

Definitions

Solicitation and Use of Private Support
Avoiding Conflicts of Interest

DIVISION 90
STRATEGIC RESERVE FUND

Purpose

Definitions

Funding Eligibility
Ineligible Expenditures
Director’s Review
First Source Hiring
Waivers

DIVISION 91

OREGON BUSINESS RETENTION

123-091-0001
123-091-0010
123-091-0015
123-091-0020
123-091-0025
123-091-0030

AND EXPANSION PROGRAM

Purpose

Definitions

Criteria for OBEP Fund Loan

Approval and Amount of OBEP Fund Loan
Loan Agreement

Waivers

DIVISION 95

INDUSTRY COMPETITIVENESS FUND

123-095-0000
123-095-0010
123-095-0030
123-095-0035

2016 Edition

Purpose and Objectives

Definitions

Eligible and Non-Eligible Activities
Award Requirements

123-095-0040

123-097-0100
123-097-0200
123-097-0500
123-097-1000
123-097-1500
123-097-2000
123-097-2200
123-097-2500
123-097-2600
123-097-3000
123-097-3500
123-097-3600
123-097-3700
123-097-4000

123-097-4500
123-097-4800

123-098-0010
123-098-0020
123-098-0030
123-098-0040
123-098-0050

123-098-0060
123-098-0070

Administration of Awards

DIVISION 97

INDUSTRIAL SITE READINESS

Purpose

Definitions

Regionally Significant Industrial Site Certification
Project Sponsor Application

Application Process

Eligible Project Costs

Sponsor Responsibilities

Eligible Employer Contracts

Eligible Employee Criterion & Annual Reporting
Tax Reimbursement Arrangements

Loan Awards for Site Preparation

Contract and Disbursement of Loan Award Funds
Forgiving Portion of Loans
Generating  Incremental
Reimbursements

Sponsor’s Invoicing of Costs
Program Funds

DIVISION 98

Revenue and

INDUSTRIAL SITE READINESS

ASSESSMENT PROGRAM

Purpose

Definitions

Eligible Economic Development Districts

Site Assessment and Development Plan Grants
Regional Inventory/Assessment, and Regional
Planning Grants

Uncommitted Annual Program Allocation
Reporting

DIVISION 135

BROWNFIELDS REDEVELOPMENT LOAN FUND

123-135-0000
123-135-0010
123-135-0020
123-135-0030
123-135-0040
123-135-0050
123-135-0065
123-135-0080
123-135-0087
123-135-0090
123-135-0100
123-135-0110

Purpose

Policy

Definitions

Applicant Eligibility

Project Eligibility

Application Requirements

Application Considerations and Processing
Loan Agreement Conditions

Grant Contract Conditions

Remedies

Subsidies and Waivers

Consultation With Department of Environmental

Quality
DIVISION 140

OREGON COALITION BROWNFIELDS CLEANUP FUND

123-140-0010
123-140-0020
123-140-0030
123-140-0040
123-140-0050

123-165-0010
123-165-0020
123-165-0030

Oregon Administrative Rules Compilation
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Purpose, Scope, and Incorporated Documents
Definitions

Eligible Applicants and Activities

Program Information

Program Rights and Remedies

DIVISION 165
RECOVERY ZONE BONDS

Purpose and Objectives
Definitions
Use of Original Allocation and Reallocation
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123-165-0040
123-165-0045

123-165-0050

123-200-1000
123-200-1100

Criteria for Reallocation Award of Recovery
Zone Economic Development Bonds Cap
Criteria for Reallocation Award of Recovery
Zone Facility Bonds Cap

Rule Waiver

DIVISION 200

CERTIFICATION PROCEDURES

Purpose
Definitions

Minority and Women Business Enterprise Certification

123-200-1200

123-200-1300
123-200-1400
123-200-1500

Eligibility Standards Minority and Women
Business Enterprise Certification

Application and Procedure

Certification Review

Denial and Decertification of Firms

Emerging Small Business (ESB) Certification Procedures

123-200-1600
123-200-1700
123-200-1800
123-200-1900
123-200-2000
123-200-2100
123-200-2200

Eligibility Standards

Application Form and Procedure

Certification Review

Denial and Decertification of Firms

Complaints of Ineligibility for All Programs
Directory

Representation of the OMWESB by Officer or
Employee in Contested Case Hearings

DIVISION 450

OREGON ARTS PROGRAM GRANTS

123-450-0000
123-450-0010

Definitions
Grants

DIVISION 475

1% FOR ART IN PUBLIC BUILDINGS

123-475-0000
123-475-0005
123-475-0010
123-475-0012
123-475-0013
123-475-0015
123-475-0025
123-475-0030
123-475-0035
123-475-0040
123-475-0050
123-475-0055
123-475-0060
123-475-0065
123-475-0074
123-475-0080
123-475-0085

Purpose

Definitions

Overview of Program

Public Art Advisory Committee
Prequalified Artist Roster

Selection Committee

Selection Committee Procedure
Criteria for Selecting Works of Art
Inclusions

Exclusions

Responsibilities

Scope and Nature of Expenditures
General Principles and Procedures
Documentation and Evaluation
Relocation and Deaccession

Criteria for Relocation or Deaccession
Procedure for Relocation or Deaccession

DIVISION 500

CULTURAL PARTICIPATION GRANTS

123-500-0000
123-500-0005

Purpose
Definitions

Cultural Development Grant Program

123-500-0010
123-500-0015
123-500-0035
123-500-0045

2016 Edition

Purpose

Applications and Eligibility
Evaluation Criteria

Use of Grant Funds

Oregon Administrative Rules Compilation
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123-500-0055
123-500-0070
123-500-0075

Grant Award Process; Administration of Grants
Deadline
Grant Contract; Final Reports

Community Cultural Participation Grants

123-500-0080
123-500-0090
123-500-0100
123-500-0110
123-500-0120
123-500-0130

123-500-0150
123-500-0160
123-500-0170
123-500-0175

Purpose

Eligibility

Structure of Cultural Coalition

Fiscal Oversight

Standards for Cultural Plans

Cultural Participation Grant Allocation Process

Cultural Partner Grants

Purpose

Distribution of Funds

Limitations

Allowable Uses of Funds by Core Partner
Agencies.

DIVISION 600

BUSINESS ENERGY TAX CREDITS FOR
RENEWABLE ENERGY RESOURCE EQUIPMENT
MANUFACTURING BETC (MANUFACTURING BETC)

123-600-0100
123-600-0105
123-600-0110
123-600-0120
123-600-0130
123-600-0135
123-600-0140
123-600-0150

123-600-0250

Purpose and Scope

Definitions

Process Overview

Preliminary Certification

Final Certification

Pass-through Transfer of the Tax Credit

Budget Limits and Payments

Prioritization System for Manufacturing BETC
Facilities

Research, Development, or Demonstration Facility
(RDD)

DIVISION 623

STRATEGIC INVESTMENT PROGRAM

123-623-1000
123-623-1100
123-623-1250
123-623-1300
123-623-1400
123-623-1500
123-623-1525
123-623-1550
123-623-1600
123-623-1700
123-623-1800
123-623-1900
123-623-1950
123-623-2000

123-623-3000
123-623-3100
123-623-3200
123-623-3300
123-623-3400

General for SIP Projects

Purpose

Definitions

Eligibility Criteria of the Commission

Local Hiring

Making Application

Contents of Application, Generally

Application within a Strategic Investment Zone
Application outside a Strategic Investment Zone
Consideration and Approval

Establishment of Exempt Property

State Application and Approval Fees
Community Service Fee

Local Distribution of Community Service Fee
Confidential Records

Strategic Investment Zones (SIZs)

Physical, Temporal and Jurisdictional Existence
Local Request for Designation

Department’s Receipt of Forwarded Request
Designation by the Commission

Operational Changes to Existing Designations

Annual Reporting by All Benefiting Projects

123-623-4000
123-623-4100

Submissions to Department
Reporting Elements
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DIVISON 630

OREGON LOW INCOME COMMUNITY

123-630-0000
123-630-0010
123-630-0020
123-630-0030
123-630-0040
123-630-0050
123-630-0060
123-630-0070
123-630-0080
123-630-0090
123-630-0100
123-630-0110

JOBS INITIATIVE

Purpose

Definitions

Credit Allowance
Eligibility

Ineligible Activities
Application and Fees
Preference

Reporting Requirements
Certification
Limitations for Certification
Recapture of Tax Credit
Confidential Records

DIVISION 635

OREGON INVESTMENT ADVANTAGE

123-635-0000
123-635-0100
123-635-0150
123-635-0175
123-635-0200
123-635-0250
123-635-0270
123-635-0300
123-635-0350

123-635-0400

Purpose and Scope

Definitions

Qualified Locations

Unique Operations

Preliminary Certification Application
Determination of Preliminary Certification
Local Objection and Relevant Requirements
Annual Certification
Issues of Initial
Certifications
Application Fees, Waivers

and Subsequent Annual

DIVISION 650

ENTERPRISE ZONE CREATION AND AMENDMENT

123-650-0001
123-650-0066
123-650-0100
123-650-0500
123-650-0600
123-650-0700

123-650-1000
123-650-1100
123-650-1500

Purpose and Scope

Enterprise Zone Existence

Definitions

Local Government Sponsorship or Consent
Zones Allowed per Jurisdiction

Rural and Urban Designations

Dimensions and Boundaries

Size and Distances
Extended Rural Distances
Mapping and Defining Zone Boundary

Enterprise Zone Designations and Amendments

123-650-4000
123-650-4100
123-650-4200
123-650-4400
123-650-4500

123-650-4600
123-650-4800
123-650-4900

123-650-5000
123-650-5100
123-650-5200
123-650-5500

123-650-9100

2016 Edition

Initiating Procedures for Zone Designation
Documentation Pursuant to Zone Designation
Mandatory Economic Need for Zone Designation
Documentation with Boundary Changes
Economic Conditions for Areas Added by
Boundary Changes

Additional Issues with Boundary Changes

Local Resolutions and Hotel/Resort Option
Agency Determinations

Local Taxing Districts

Notice with Regular Zone Designation

Public Meeting for Regular Designations
Consultations Generally with Taxing Districts
Notice for Boundary Changes

Termination of Enterprise Zones

Events and Timing

DIVISION 656

TRIBALLY AND FEDERALLY BASED

123-656-0001
123-656-0100

123-656-1000
123-656-1200
123-656-1400
123-656-1600

123-656-2000
123-656-2100
123-656-2300

ZONE DESIGNATIONS

Purpose and Scope
Definitions

Tribal Zones

Applicability of Regular Parameters
Reservation Enterprise Zone Designations
Reservation Partnership Zone Co-sponsorships
Tribal Credit against State Income Taxes

Federal Enterprise Zones

Designation Based on Federal Zone
Boundary Changes to Conform to Federal Zone
Terminations

DIVISION 662

ELECTRONIC COMMERCE ENTERPRISE ZONES

123-662-0001
123-662-0100
123-662-1000
123-662-1200
123-662-2000
123-662-2500

Purpose and Scope

Definition of Electronic Commerce

Electronic Commerce Status

Designated Areas

Enterprise Zone Business Eligibility

State Income Tax Credit for E-commerce
Investment

DIVISION 668

LOCAL ENTERPRISE ZONE SPONSORSHIP

123-668-0001
123-668-0100

123-668-1000
123-668-1100

123-668-1300
123-668-1400

123-668-1600
123-668-1700

Purpose and Scope
Sponsor of a Zone

Duties and Options

Local Zone Manager

Reports by Sponsor at Beginning and End of an
Enterprise Zone

Enhanced Public Services and Other Local
Incentives

Locally Available, Public Real Estate

Funds Derived through an Enterprise Zone
Authorization Filing Fee

Additional and Reasonable Requirements on Business Firms

123-668-2000
123-668-2100
123-668-2200
123-668-2300
123-668-2400
123-668-2450
123-668-2500

Applicable Situations

Basic Parameters

Additional to Statutory Provisions
Reasonableness

Zone Sponsor Policies

Approving Agreements

Additional Conditions in an Urban Zone

DIVISION 674

STANDARD EXEMPTION ON TAXABLE
ENTERPRISE ZONE PROPERTY

123-674-0001

123-674-0100
123-674-0200

123-674-0500
123-674-0600

Oregon Administrative Rules Compilation
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Purpose, Scope and General Process for
Businesses Seeking Exemption

Definitions

“Employment” Terminology

Extended Tax Abatement
General Points

Compensation Standard
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123-674-0700

123-674-1000
123-674-1100
123-674-1200
123-674-1300
123-674-1400
123-674-1500

123-674-1600
123-674-1700

Written Agreement between Sponsor and Eligible
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DIVISION 1
PROCEDURAL RULES
Rulemaking

123-001-0050
Definitions

For purposes of this division of administrative rules, and gen-
erally throughout this chapter of administrative rules, unless the con-
text demands otherwise:

(1) Administrator means the Administrator of the Infrastructure
Finance Authority.

(2) Authority means the Infrastructure Finance Authority with-
in the Oregon Business Development Department.

(3) Board means the Oregon Infrastructure Finance Authority
Board.

(4) Brownfield means real property where expansion or rede-
velopment is complicated by actual or perceived environmental con-
tamination as defined in ORS 285A.185(1).

(5) Collateral means property subject to a security interest or
security agreement, as defined in ORS 79.1050.

(6) Commission means the State of Oregon Business Devel-
opment Commission appointed under ORS 285A.040.

(7) Department means the State of Oregon Business Develop-
ment Department as established under ORS 285A.070.

(8) Deputy Director means the deputy director of the Oregon
Business Development Department.

(9) Director means the director of the Oregon Business Devel-
opment Department as appointed under ORS 285A.070.

(10) Distressed Area means a geographic area within the state
of Oregon that meets the criteria set forth under OAR 123-024-0031.

(11) Finance Committee means the financial committee
formed by the Oregon Business Development Commission as
defined in OAR 123-001-0520.

(12) Financial Institution means a financial institution as
defined in ORS 706.008.

(13) First Source Hiring Agreements means the hiring agree-
ments as described in OAR 123-070.

(14) Grant means an award of monies to an approved recipient
for eligible purposes.

(15) Governor means the sitting Governor of the State of Ore-
gon, pursuant to Article V of the Constitution of Oregon.

(16) Loan means dept financing provided to an approved recip-
ient for eligible purposes.

(17) Port means a municipal corporation organized under ORS
chapter 777 or 778, which may be known as a “port authority” or
“port district.”

(18) Small Business means a business having 100 or fewer
employees in accordance with ORS 285A.010(9)

(19) State Revenue Bonds means bonds issued by the State of
Oregon that are payable from specific revenue sources and are not

a pledge of the full faith and credit of the State of Oregon.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 183.335, 183.341, 183.355, 285A, 285B & 1999 OL
Ch. 509
Hist.: EDD 4-2003, f. & cert. ef. 3-26-03; EDD 1-2008, f. & cert. ef. 1-2-08; EDD
11-2008(Temp), f. & cert. ef. 3-28-08 thru 9-23-08; EDD 15-2008, f. & cert. ef.
6-4-08; EDD 8-2009, f. & cert. ef. 10-1-09

123-001-0100
Notice Rule (Proposed Permanent Rulemaking)

In proposing to amend, repeal or adopt permanent administra-
tive rules for this chapter, pursuant to ORS 183.335(1)(a) and
183.341(4):

(1) The Department shall at a minimum do the following with
respect to those listed in section (2) of this rule:

(a) Furnish a copy of the notice of proposed rulemaking/hear-
ing, as published or to be published in the Oregon Bulletin consis-
tent with ORS 183.335(1)(b); and

(b) Make available a copy of the proposed rule language to be
amended or adopted.

(2) All of the following are included for purposes of section (1)
of this rule:

(a) The current list of persons, organizations and so forth that
have requested notification, in accordance with ORS 183.335(1)(c)
and (8);

(b) Certain legislators, as prescribed in ORS 183.335(1)(d) and
(15);

(c) Department of Land Conservation and Development, con-
sistent with the time frame for subsection (b) of this section, for rules
governing any program or activity affecting land use (see Division
008 of this chapter of administrative rules);

(d) The following organizations and media sources, consistent
with the time frame for subsection (a) or (b) of this section:

(A) Associated Press;

(B) Association of Oregon Counties;

(C) Capitol Press Room;

(D) League of Oregon Cities; and

(E) Oregon Department of Administrative Services, Director’s
Office, for any substantial program change not arising directly from
legislation; and

(e) Any other media source, person or party interested in or sig-
nificantly affected by the proposed rulemaking, as determined by the
Department, depending on the particular nature and subject of the
rules, which might include but is not limited to Economic Devel-
opment Districts, Port Districts, Public Ports Association, Special
Districts Association, Associated Oregon Industries, industry or con-
tractor associations, nonprofit or labor organizations, local newspa-
pers, business publications, local units of government, or state and
federal agencies. This subsection may be carried out consistent with

the time frame for subsection (a) or (b) of this section.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 183.335, 183.341, 183.355, 197.040, 197.180, 285A &
285B
Hist.: EDD 4-2003, f. & cert. ef. 3-26-03

123-001-0200
Model Rules of Procedure

(1) Division 001 and any statutorily mandated element in the
other divisions of the State of Oregon Attorney General’s Uniform
and Model Rules (OAR chapter 137), pursuant to the Administrative
Procedures Act (ORS Chapter 183), are hereby incorporated into and
adopted as part of this division of administrative rules, by reference.
These and other relevant documents are published in the Attorney
General’s “Administrative Law Manual,” which may be obtained
from the Oregon Department of Justice, Publications Section, Jus-
tice Building Room 16, 1162 Court Street NE, Salem, OR 97301-
4096.

(2) No internal guidance materials of the Department for pur-
poses of administrative rules are incorporated into or adopted as part
of this division of administrative rules, in any way, and such mate-
rials are not binding on the rulemaking procedures of the Department
except insofar as they coincide with requirements pursuant to sec-
tion (1) of this rule.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 183.335, 183.341, 183.355, 285A & 285B
Hist.: EDD 4-2003, f. & cert. ef. 3-26-03

123-001-0300
Waivers of Provisions Provided by Rule in This Chapter

The Director or the Director’s designee may formally waive
requirements otherwise prescribed by this chapter of administrative
rules, if such a waiver serves to further the goals and objectives of
ORS Chapters 285A, 285B and 285C and results in sound econom-
ic development or job creation in the state, such that:

(1) The requirement must be an invention of the administrative
rule itself, and not arise from policies established by the Commis-
sion or from any state or federal law, including cases where state law
might in some way be ambiguous, but the administrative rule is con-
sidered to correctly and optimally clarify or interpret that law;

(2) This rule applies whether or not the division of administra-
tive rule similarly provides for waiver by the Director; and

(3) This rule does not interfere with other ways to make excep-
tions or to provide flexibility, as described elsewhere for certain
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administrative rules, and it is not meant to substitute for the timely

amendment of administrative rules.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A & 285B
Hist.: EDD 4-2003, . & cert. ef. 3-26-03; EDD 1-2008, f. & cert. ef. 1-2-08; EDD
11-2008(Temp), f. & cert. ef. 3-28-08 thru 9-23-08; EDD 15-2008, f. & cert. ef.
6-4-08

Special Roles of the Economic and Community
Development Commission

123-001-0500
Commission Committees

For purposes of advisory and technical committees for the Com-
mission:

(1) These committees are different from, and this rule does not
apply to, statutory boards or commissions affiliated with the Depart-
ment, but whose appointment, authority, duties and relationship to
the Commission, if any, are prescribed (such as the Oregon Arts
Commission under ORS 359.010 to 359.137) by the Legislative
Assembly.

(2) The committees under this rule, which are part of the
Department and are public bodies as subsidiaries to the Commission,
consist of Ad Hoc Committees established solely by authority of the
Commission and operating at its discretion under ORS 285A.060.

(3) An Ad Hoc Committee (“it” for purposes of this section), as
defined in subsection (2) of this rule, is subject to the following
parameters:

(a) The Commission must create it by a formal and public action
for a certain definite period, or otherwise it may exist and operate
until the Commission terminates or suspends it;

(b) The chair of the Commission is primarily responsible for
appointing each of its members, which serve at the chair’s pleasure
(the Director or designee is always an ex officio member), and for
determining its makeup and similarly fundamental attributes;

(c) Its membership shall broadly reflect the different geographic
regions of this state, and at least one of its members shall reside east
of the Cascade Range;

(d) It shall provide advice and recommendations to the Com-
mission or the Department, although it may exercise, on a day-to-day
basis, such duties or powers as the Commission delegates to it;

(e) It is subject to the Commission’s review and to reporting its
decisions, actions and agenda for future meetings, which any mem-
ber of the Commission may attend;

(f) It may adopt standards and procedures for its activities, with
or without direction from the Commission; and

(g) Regardless of anything described in this chapter of admin-
istrative rules, the Commission reserves the discretion to change any

delegation and directive related to its future functions, at any time.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.060
Hist.: EDD 4-2003, f. & cert. ef. 3-26-03; EDD 1-2008, f. & cert. ef. 1-2-08; EDD
11-2008(Temp), f. & cert. ef. 3-28-08 thru 9-23-08; EDD 15-2008, f. & cert. ef.
6-4-08

123-001-0520
Finance Committee for the Commission

The Finance Committee is an Ad Hoc Committee that has been
formed and empowered by the Commission in accordance with ORS
285A.060 such that:

(1) The Commission charges the Finance Committee (pursuant
to divisions of this chapter of administrative rules) with the follow-
ing:

(a) Immediate oversight and the approval of projects and pro-
posals under the following business finance programs:

(A) Economic Development Revenue Bonds (division 011);
and

(B) Oregon Business Development Fund (division 017);

(b) Consideration on appeal of administrative denials of busi-
ness loans under the following programs:

(A) Entrepreneurial Development Loan Fund (division 019);
and

(B) Credit Enhancement Fund (division 021); and

(2) The Finance Committee’s members:

(a) Are appointed by the chair of the Commission to include
representation from among this state’s banking and financial com-
munity, as well as at least one member possessing general experience
with a traded-sector industry or industry association; and

(b) Serve indefinite terms at the pleasure of the Commission’s
chair, such that a newly appointed Commission chair assumes the
makeup and organization of the current Finance Committee until the
Commission chair initiates changes.

(3) The Commission’s chair shall select a chairperson for the
Finance Committee, such that:

(a) The chairperson shall call meetings and set agendas for the
Finance Committee with the assistance of Department staff; and

(b) A member chosen by the chairperson (or otherwise, the
longest-serving member present) shall preside over a Finance Com-
mittee meeting at which the chairperson is absent.

(4) The supervisor of the Department’s business finance pro-
grams shall administer the operations of the Finance Committee, offi-
cially carry out its decisions, prepare business for its consideration
with the chairperson’s consent, and serve as an ex officio member
on behalf of the Director.

(5) Nothing in this rule, or elsewhere in this chapter of admin-
istrative rules, interferes with the Commission’s authority to dissolve
the Finance Committee or to redirect its future procedures and pur-

poses.
Stat. Auth.: ORS 285A.075, 285B.056, 285B.206(3) & 285B.743(2)
Stats. Implemented: ORS 285A.060, 285A.666 - 285A.732, 285B.050 -
285B.098, 285B.200 - 285B.285B.218, 285B.320 - 285B.371 & 285B.740 -
285B.758
Hist.: EDD 4-2003, f. & cert. ef. 3-26-03; EDD 1-2008, f. & cert. ef. 1-2-08; EDD
11-2008(Temp), f. & cert. ef. 3-28-08 thru 9-23-08; EDD 15-2008, f. & cert. ef.
6-4-08; EDD 8-2009, f. & cert. ef. 10-1-09

Contested Case Procedural Rules

123-001-0700
Purpose, Scope and Definitions

(1) OAR 123-001-0700 to 123-001-0750 establish procedural
steps and options for handling appeals, in the manner of a contest-
ed case under ORS 183.310 to 183.550, when the Department denies:

(a) An application for either preliminary certification or annu-
al certification to exempt the taxable income of a facility under ORS
316.778 or 317.391 (see OAR 123-635), other than when denial
results from objection to preliminary certification by the city, coun-
ty or port; or

(b) Any other application or request for which state law pro-
vides for appeal by contested case.

(2) Except as otherwise provided under state law or elsewhere
in this chapter of administrative rules, this rule and contested case
provisions do not pertain to any other proceeding, hearing, deter-
mination or decision by the Department, Director, Commission or
any subsidiary body.

(3) OAR 123-001-0700 to 123-001-0750 are intended only to
supplement mandatory elements of contested case proceedings under
the Administrative Procedures Act for matters specific to the Depart-
ment. Therefore, relevant parts of OAR 137-003 are hereby incor-
porated into and adopted as part of this division of administrative
rules by reference.

(4) For purposes of OAR 123-001-0700 to 123-001-0750,
unless the context demands otherwise:

(a) “Applicant” means the person (including but not limited to
a business firm) that sought approval under section (1) of this rule,
as identified in the application form or other submitted materials.
This person is thus the affected party or appellant for purposes of the
contested case, and the submitted address given in the form is
assumed correct for mailing the Notice.

(b) “Notice” means the formal written statement on Department
letterhead that the Department initially sends to the Applicant, in
accordance with OAR 123-001-0725.

Stat. Auth.: ORS 183.341(2), 183.417(2), 183.464(2) & 285A.075

Stats. Implemented: ORS 183.413 - 183.470 & 285C.500 - 285C.506

Hist.: EDD 12-2004, f. & cert. ef. 7-27-04; EDD 1-2008, f. & cert. ef. 1-2-08;

EDD 11-2008(Temp), f. & cert. ef. 3-28-08 thru 9-23-08; EDD 15-2008, f. & cert.
ef. 6-4-08; OBDD 40-2010, f. 11-30-10, cert. ef. 12-1-10
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123-001-0725
Steps and Reservations of the Department

(1) As described in OAR 123-001-0700, the Department shall
send notice to the applicant, such that:

(a) The Department sends notice by registered or certified mail;

(b) If a copy is sent also by regular, first-class mail, it must be
so mailed at least five days prior to the notice as described in sub-
section (a) of this section; and

(c) The Department shall also furnish a copy to the Department
of Revenue/county assessor as relevant.

(2) The notice, on Department letterhead, shall include but is not
limited to the following:

(a) The date and other pertinent facts of the Department’s
receipt of the application;

(b) Brief explanation of why the Department is unable to
approve it;

(c) Reference to the specifically relevant statutory subsection(s)
or administrative rule section(s), and further explanation, as war-
ranted, regarding how these references support the Department’s con-
clusion(s);

(d) Statement of the applicant’s right to a contested case hear-
ing on the matter before an administrative law judge and to be rep-
resented by legal counsel;

(e) Designation of the Department’s current file on the appli-
cation as the record for purposes of proving a prima facie case upon
default; and

(f) Instruction on how the applicant must file a written request
in order to receive the hearing, such that the request is received by
the Department on or before a specified date not less than 30 calen-
dar days after the Notice.

(3) The Department reserves the option (at its sole discretion)
to withdraw the proposed denial and grant certification to the appli-
cant for any reason, prior to a final order, including but not limited
to the re-submission of a new application or the consideration of evi-
dence that alters the Department’s prior conclusion(s), as otherwise
allowed under the applicable laws.

(4) Upon default by the applicant, including but not limited to
failure to timely file a request for a hearing with the Department, the
Department shall promptly issue a final order denying certification,
furnishing a copy to the Department of Revenue/county assessor as
relevant.

(5) If the applicant files a timely request for a contested case
hearing, the case shall be referred to the Office of Administrative
Hearings and a copy of the referral furnished to the applicant, Gen-
eral Counsel and the Department of Revenue/county assessor as rel-
evant.

(6) The administrative law judge will issue a proposed order,
pursuant to applicable proceedings of the contested case hearing, and
except as set forth in subsection (7)(a) or (b) of this rule, that pro-
posed order shall become final by order of the administrative law
judge not less than 45 calendar days after the issuance of the pro-
posed order.

(7) A proposed order in section (6) of this rule shall not become
final if:

(a) The Department gives timely written notification to the par-
ties and the administrative law judge of its intent to alter the findings
or effect of the order, subsequent to which it shall issue an amend-
ed proposed order and/or final order, as warranted.

(b) Within 30 calendar days from issuance of the proposed
order, a party files written exceptions with both the Department and
the administrative law judge that concisely present the party’s entire
argument against the proposed order, and the Department subse-
quently requests in writing that the administrative law judge under-
take further steps. Such steps include, but are not limited to, an offi-
cial response to the exceptions or the hearing of new or additional

evidence.
Stat. Auth.: ORS 183.341(2), 183.417(2), 183.464(2) & 285A.075
Stats. Implemented: ORS 183.413 - 183.470 & 285C.500 - 285C.506
Hist.: EDD 12-2004, f. & cert. ef. 7-27-04; EDD 1-2008, f. & cert. ef. 1-2-08;
EDD 11-2008(Temp), f. & cert. ef. 3-28-08 thru 9-23-08; EDD 15-2008, f. & cert.
ef. 6-4-08; EDD 8-2009, f. & cert. ef. 10-1-09; OBDD 40-2010, f. 11-30-10, cert.
ef. 12-1-10

123-001-0750
Representations by Agency Representative

For purposes of any contested case hearing before an adminis-
trative law judge:

(1) Subject to the approval of the office of Attorney General of
the State of Oregon under ORS chapter 180, the Director may autho-
rize an officer or employee of the Department to appear on behalf of
the Department.

(2) Such a Department representative may not present legal
argument on behalf of state government.

(3) The Department retains its full prerogative, with or without
intervention by the administrative law judge, to consult with or oth-
erwise involve the office of Attorney General. Such prerogative
includes but not necessarily limited to the sole purpose of having the
office of Attorney General present legal argument at the hearing or
to file written legal argument within a reasonable time after con-
clusion of the hearing.

(4)(a) “Legal argument” includes arguments on:

(A) The jurisdiction to hear the contested case;

(B) The constitutionality of a statute or rule or the application
of a constitutional requirement to the Department; and

(C) The application of court precedent to the facts of the par-
ticular contested case proceeding.

(b) “Legal argument” does not include presentation of motions,
evidence, examination and cross-examination of witnesses or the pre-
sentation of factual arguments or arguments on:

(A) The application of the statutes or rules to the facts in the
contested case;

(B) Comparison of prior actions of the agency in handling sim-
ilar situations;

(C) The literal meaning of the statutes or rules directly appli-
cable to the issues in the contested case;

(D) The admissibility of evidence; and

(E) The correctness of procedures followed in the contested case
hearing.

Stat. Auth.: ORS 183.452(2)(b) & 285A.075

Stats. Implemented: ORS 183.411 & 183.452

Hist.: EDD 12-2004, f. & cert. ef. 7-27-04; EDD 1-2008, f. & cert. ef. 1-2-08;

EDD 11-2008(Temp), f. & cert. ef. 3-28-08 thru 9-23-08; EDD 15-2008, f. & cert.

ef. 6-4-08; OBDD 40-2010, f. 11-30-10, cert. ef. 12-1-10

DIVISION §

ACCESS TO PUBLIC RECORDS, FEES FOR
RECORD SEARCH AND COPIES OF
PUBLIC RECORDS/PUBLICATIONS

123-005-0000
Applicability of Rules and Definitions

This division of administrative rules applies to all public records
for which the Department is custodian of. For the purposes of these

rules definitions may be found in Procedural Rules, OAR 123-001.
Stat. Auth.: ORS 285A.075(A)
Stats. Implemented: ORS 192.410 - 192.505, 285A & 285B
Hist.: EDD 12-1993, f. & cert. ef. 12-2-93; EDD 4-2003, f. & cert. ef. 3-26-03;
EDD 9-2009, f. & cert. ef. 10-1-09

123-005-0010
Access to Records

In carrying out responsibilities under ORS 192.410 to 192.505,
the Department shall:

(1) Make restrictions and take precautions necessary to protect
the integrity of the records and prevent interference with the regu-
lar discharge of the Department’s duties;

(2) Maintain the confidential nature of records as provided
under ORS 192.502(16),285A.090(5), 285B.701(4) and other appli-
cable state or federal laws, including but not limited to protecting the
attorney-client privilege, as well as related provisions in OAR 123-
017-0040 or other administrative rules.

(3) Allow that public records of the Department to be inspect-
ed or examined, subject to prior request, approval and arrangements,
during the normal working days and hours of the offices of the
Department at which the records are kept. The inspection or exam-
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ination shall take place at the main office, a field office, or any other
reasonable location designated by the Department.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 192.410 - 192.505, 285A & 285B

Hist.: EDD 12-1993, f. & cert. ef. 12-2-93; EDD 4-2003, f. & cert. ef. 3-26-03

123-005-0020
Requests to Inspect or Obtain Copies of Public Records

(1) A request to inspect or obtain copies of a public record or
information from public records shall be made in writing (Attention:
Public Information Staff, Oregon Business Development Depart-
ment, State Lands Building Suite 200, 775 Summer Street NE,
Salem, OR 97301-1280), and shall include:

(a) The name, address and telephone number of the requester;

(b) Identification of the needed public record, or of the type and
format of needed public record information, if known to the
requester;

(c) Time period records were produced and officials involved
in producing records or other relevant information, if known to the
requester; and

(d) The number of copies for each item requested of the record,
if copies are requested.

(2) The Director may waive the requirement under section (1)
of this rule for a request to be made in writing, if it is determined that

the waiver contributes to effective administration.
Stat. Auth.: ORS 285A.075(A)
Stats. Implemented: ORS 192.410 - 192.505, 285A & 285B
Hist.: EDD 12-1993, f. & cert. ef. 12-2-93; EDD 4-2003, f. & cert. ef. 3-26-03;
EDD 9-2009, f. & cert. ef. 10-1-09

123-005-0030
Payment for Inspection and Copies of Public Records

(1) Except as waived in section (2) of this rule, a person who
is receiving a copy of a public record or information from a public
record shall pay the Department’s actual cost for:

(a) Staff time necessary to identify, locate, summarize or com-
pile the record as requested;

(b) Attorney fees, staff time and so forth associated with the
screening of materials or blocking out of text that is exempt from dis-
closure;

(c) Supervision of on-site inspection of the public record by the
requester;

(d) Customary fee per page for reproduction, handling and
assembling of copies to be provided; and

(e) Postage or similar expenses and special supplies or services
necessary to furnish the copy or information.

(2) The Director may reduce or waive the payment or charges
in section (1) of this rule, if the Director determines that the reduc-
tion or waiver will aid in the effective administration of Department
operations or is in the public interest because making the record
available substantially benefits the general public.

(3) The Department shall as necessary establish a schedule of
costs and charges for purposes of this division of administrative rules,
which shall apply to all concurrent public records requests.

(4) The requester shall pay all fees for access to a public record
in advance, based on estimates by the Department, unless the Direc-

tor approves late payment.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 192.410 - 192,505, 285A & 285B
Hist.: EDD 12-1993, f. & cert. ef. 12-2-93; EDD 4-2003, f. & cert. ef. 3-26-03

DIVISION 6

PROCEDURES FOR CONTRACTS
ENTERED INTO WITH THE ECONOMIC AND
COMMUNITY DEVELOPMENT DEPARTMENT

123-006-0005
Purpose

Pursuant to ORS 285A.075(3), the department may enter into
contracts as necessary or appropriate to carry out its authorized mis-
sion. This rule sets forth the Department’s procurement and con-
tracting procedures. This rule does not apply to financing contracts,

grants, interagency or intergovernmental agreements, office leases,
or contracts specifically directed by statute.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.075 & 279A.070
Hist.: EDD 4-1991, f. & cert. ef. 5-20-91; EDD 11-2003(Temp), f. & cert. ef. 12-
23-03 thru 6-15-04; EDD 11-2004(Temp), f. & cert. ef. 6-15-04 thru 8-5-04; EDD
21-2004, f. & cert. ef. 8-5-04; EDD 11-2005, f. 11-30-05, cert. ef. 12-1-05; EDD
26-2008, f. 8-28-08, cert. ef. 9-1-08

123-006-0020
Standard Procedures and Exceptions

The Department will comply with the Oregon Department of
Justice Model Public Contract Rules, OAR chapter 137, divisions
046, and 047, as applicable, for all its procurement and contracting
activity, with the following exceptions:

(1) For Architectural, Engineering, and Land Surveying con-
tracts, a special class of personal services contracts, the Department
will comply with OAR chapter 137, division 048. Services defined
as Related Services are subject to 123, division 6.

(2) For contracts relating to the Department’s foreign trade
offices operating outside the state, the provisions of OAR 137-047-
0700 through 137-047-0760 (regarding legal remedies) shall not
apply to public contracts under this division.

(3) For contracts, other than those identified in (1) or (2) of this
rule, that are best implemented as multiple work order contracts
under an Agreement for Goods or Services, the Department will
comply with OAR 123-006-0025.

(4) The provisions of OAR 137-047-0800, 137-047-0265(2)
and 137-047-0270(3) (regarding contract amendments) do not apply
to contracts by the Department.

(5) The provisions of OAR 137-047-0670 (regarding cancelled
offers) do not apply to contracts by the Department.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.075 & 279A.070

Hist.: EDD 4-1991, f. & cert. ef. 5-20-91; EDD 11-2004(Temp), f. & cert. ef. 6-

15-04 thru 8-5-04; EDD 21-2004, f. & cert. ef. 8-5-04; EDD 11-2005, f. 11-30-

05, cert. ef. 12-1-05; EDD 26-2008, f. 8-28-08, cert. ef. 9-1-08; OBDD 37-2010,

£.10-29-10, cert. ef. 11-1-10

123-006-0025
Use of Work Order Contracts

(1) Contracts may be implemented as multiple Work Order
Contracts under an Agreement for Goods or Services instead of a sin-
gle contract if that implementation will provide substantial savings
in time or cost, or both.

(2) The Department and the selected contractor will sign a non-
binding Agreement for Goods or Services, in which the Contractor
acknowledges its readiness to enter into separate work order con-
tracts with the Department that will describe, among other things, the
specific goods or services to be performed, the timeline for delivery,
and the compensation. Each Work Order Contract subsequently exe-
cuted with the Contractor pursuant to the non-binding Agreement for
Goods or Services must be within the scope of the solicitation, if any,
and will constitute a separate legally binding contract between the

Department and the Contractor.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.075 & 279.070
Hist.: EDD 4-1991, f. & cert. ef. 5-20-91; EDD 11-2004(Temp), . & cert. ef. 6-
15-04 thru 8-5-04; EDD 21-2004, f. & cert. ef. 8-5-04; EDD 11-2005, f. 11-30-
05, cert. ef. 12-1-05; EDD 26-2008, f. 8-28-08, cert. ef. 9-1-08

123-006-0030
Electronic Public Notice

For all required public notices or advertisements related to
source selection methods, the Department may publish the notice or
advertisement on the Department of Administrative Services
ORPIN Electronic Procurement System instead of publishing notice
in a newspaper of general circulation as described in ORS
279B.055(4)(b).

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.075 & 279A.070

Hist.: EDD 11-2005, f. 11-30-05, cert. ef. 12-1-05; EDD 26-2008, f. 8-28-08, cert.

ef. 9-1-08
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123-006-0035
Contract Amendments

(1) General Rule. The Department may amend any contract
without additional competition, including reinstatements and cost
overruns, but only when the Department has determined:

(a) The amended Contract is within the Scope of the Solicita-
tion Document, or if no Solicitation Document, the Contract; or in
the instance of a Special Procurement, the approval of Special Pro-
curement;

(b) The amended Contract does not adversely affect the com-
petitive conditions for the original contract; and

(c) If the Contract was selected according to the Small Pro-
curement method, the total compensation does not exceed $10,000,
or, if selected according to the Intermediate Procurement method, the
total compensation does not exceed $150,000.

(2) Anticipated Amendments.

(a) “Anticipated Amendment” means the Department has text
in any Solicitation Document and the Contract that explains:

(A) The possibility of one or more Amendments;

(B) A general description of circumstances that might require
an Amendment to be issued under the Contract and any changes to
the requirements of the Contract that may be anticipated or even
planned for, but not necessarily quantified at the time of Contract
execution. These changes may be described in any Solicitation and
Contract as, for example: Extra Work or Goods; Additional Work;
Work to be done if certain situations are encountered; or Changes in
terms, conditions, price, or type of Work; etc.; and

(C) The provisions of the Contract that are subject to negotia-
tion in order to finalize the details and costs of such an Amendment.

(b) Anticipated Amendments do not include cost overruns or
reinstatements.

(c) The Department may make one or more Anticipated Amend-
ments to a Contract without any additional competitive process and
for an unlimited amount, subject to section (1) of this rule.

(3) Unanticipated Amendments.

(a) Unanticipated Amendment” means any Amendment that
does not meet the requirements of an Anticipated Amendment. Unan-
ticipated Amendments do not include cost overruns or reinstate-
ments.

(b) Limited Amount. The Department may make one or more
Unanticipated Amendments to a Contract without any additional
competitive process, provided the cumulative amounts of all Unan-
ticipated Amendments do not exceed $12,500 for a Contract award
as a small procurement under 137-047-0265 or 25% of the Original
Contract amount of a Contract awarded as an intermediate procure-
ment under 137-047-0270 and subject to section (1) of this rule.

(c) Unlimited Amount. The Department may make one or more
Unanticipated Amendments to a Contract without any additional
competitive process and for an unlimited amount, subject to section
(1) of this rule, and provided the Department’s Designated Pro-
curement Officer gives written approval of the Unanticipated
Amendment as meeting the following requirements:

(A) The Unanticipated Amendment is due to circumstances that
were unforeseen at the time the original Contract was established;

(B) The Unanticipated Amendment does not represent any
important general change that alters the essential identity or main
purpose of the original Contract, nor is of such importance that it
should be a new undertaking; and

(C) The Unanticipated Amendment serves the public interest,
including specific reasoning to support that conclusion. Reasons may
include, but are not limited to: To address emergencies arising in the
course of the Contract that require prompt action to protect the Work
already completed or Goods delivered; to comply with official or
judicial commands or directives issued during contract performance;
or to ensure that the purpose of the Contract will be realized.

(4) Cost Overruns.

(a) Unless the Contract provides that the maximum total com-
pensation is based on an estimate and is subject to amendment, if
Contractor expends all authorized compensation but the required
Goods, Work or Services are not complete or are not satisfactory,

Contractor is responsible to complete the Goods, Work or Services
to Department’s satisfaction without further compensation.

(b) Notwithstanding the general rule in subsection (4)(a) above,
Department may, by Amendment to the Contract, agree to increas-
es in the maximum total compensation, subject to section (1) of this
rule, and provided the Department’s Designated Procurement Offi-
cer gives written approval of the Cost Overrun Amendment as meet-
ing the following requirements:

(A) The cost overrun arose out of circumstances or conditions
encountered in the course of contract performance that were unavoid-
able and not reasonably anticipated at the time of the original Con-
tract, or the most recent Amendment, if any;

(B) The cost overrun was incurred in good faith, results from
the good faith performance by the Contractor, and is no greater than
the prescribed hourly rate or the reasonable value of the additional
Goods, Work or Services rendered; and

(C) The Cost Overrun Amendment serves the public interest,
including specific reasoning to support that conclusion. Reasons may
include, but are not limited to: To address emergencies arising in the
course of the Contract that require prompt action to protect the Work
already completed; to comply with official or judicial commands or
directives issued during contract performance; or to ensure that the
purpose of the Contract will be realized.

(5) Reinstatements.

(a) “Reinstatement” of an expired Contract means an amend-
ment to restore the full action of the Contract as though the expira-
tion had not occurred, and extend the Contract to a new expiration.
A reinstatement may be combined with any other amendment
allowed by this rule.

(b) The Department’s Designated Procurement Officer may
give written approval to reinstate an expired Contract if the follow-
ing requirements are met:

(A) The failure to extend or renew the Contract in a timely man-
ner was due to unforeseen or unavoidable conditions, or if due to
administrative mistake, the reason for the mistake and the steps taken
to prevent similar mistakes;

(B) The expiration occurred in good faith on the part of both the
Department and the Contractor;

(C) The reinstatement furthers the public interest, compared to
a separate procurement process, including specific reasoning to sup-
port that conclusion; and

(c) When a Contract is reinstated pursuant to this section, the
Department may compensate the Contractor only at the rate or terms
of compensation established in the original Contract, for Goods,
Work or Services performed in the interim between the expiration of
the original Contract and the execution of the Reinstatement Amend-
ment.

(6) Amendments of Contracts for Architectural, Engineering
and Land Surveying Services. This rule does not apply to amend-
ments of Contracts for Architectural, Engineering and Land Sur-
veying Services. The Department will comply with the Oregon
Department of Justice Model Public Contract Rules, OAR chapter
137, division 048 for amendments to such contracts.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.075 & 279.070

Hist.: EDD 11-2005, f. 11-30-05, cert. ef. 12-1-05; EDD 26-2008, f. 8-28-08, cert.

ef. 9-1-08; OBDD 37-2010, . 10-29-10, cert. ef. 11-1-10; OBDD 2-2012, f. 3-

30-12, cert. ef. 4-2-12; OBDD 14-2013(Temp), f. & cert. ef. 12-30-13 thru 6-27-
14, OBDD 1-2014, f. 2-28-14, cert. ef. 3-3-14

123-006-0040
Contracts Must be Authorized Prior to Performance

All Contracts, including any amendments, must be in writing
and fully executed before any Work or Services may be performed
or payment made. Contractors are not entitled to payment for any

Work or Services performed prior to such execution.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.075 & 279.070
Hist.: EDD 11-2005, f. 11-30-05, cert. ef. 12-1-05; EDD 26-2008, f. 8-28-08, cert.
ef. 9-1-08
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123-006-0045
Sole Source Procurements, by Rule.

The Department may procure goods or services for the fol-
lowing subjects without competition:

(1) Advertising. This covers all types of advertising, including
booth space at trade shows and exhibitions.

(2) Bond Counsel. The Department will follow the procedures
and requirements of ORS 286A.130 and any applicable Oregon
Administrative Rules.

(3) Event Speakers. This covers those contracts for event
speakers such as a keynote address. This does not cover those con-
tracts for services such as training instructors or facilitators of meet-
ings.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.075, 279A.070 & 279B.075

Hist.: EDD 26-2008, f. 8-28-08, cert. ef. 9-1-08; OBDD 37-2010, f. 10-29-10, cert.

ef. 11-1-10

DIVISION 8

QUALITY DEVELOPMENT AND
LAND USE COORDINATION

123-008-0005
Purpose and Scope

The Oregon Business Development Commission through the
Oregon Business Development Department in accordance with this
division of administrative rules has established policies and proce-
dures for mandatory compatibility with Oregon’s Planning Goals and

associated land use plans and standards.
Stat. Auth.: ORS 285B.075(5) & 285A.075
Stats. Implemented: ORS 197.180, 285A & 285B
Hist.: EDD 9-1990, f. & cert. ef. 5-23-90; EDD 4-2003, f. & cert. ef. 3-26-03;
EDD 21-2009, f. 11-30-09, cert. ef. 12-1-09

123-008-0010
Policy

It is the policy of the Oregon Business Development Depart-
ment that prior to approving or undertaking projects or actions under
an Applicable Program, as defined in OAR 123-008-0015, the
Department shall take steps or have program procedures for accom-
plishing compliance and compatibility with Planning Goals, princi-
pally through the applicable acknowledged comprehensive plans and
the land use regulations of local governments, in accordance with

OAR chapter 660, division 030.
Stat. Auth.: ORS 285B.075(5) & 285A.075
Stats. Implemented: ORS 197.180, 285A & 285B
Hist.: EDD 9-1990, f. & cert. ef. 5-23-90; EDD 4-2003, f. & cert. ef. 3-26-03;
EDD 21-2009, f. 11-30-09, cert. ef. 12-1-09

123-008-0015
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. For purposes of this divi-
sion of administrative rules, unless the context demands otherwise:

(1) Applicable Programs mean those funds, incentives and other
activities, powers and resources of the Department and the Com-
mission that directly influence physical development on or to the lan-
dand will generally not include educational, marketing, technical
assistance, funds for technical analysis or other similar programs.

(2) Planning Goals mean the mandatory statewide planning
standards for land use as adopted by the Oregon Land Conservation
and Development Commission under ORS Chapters 195, 196 and
197, and are available and may be obtained from the Oregon Depart-
ment of Land Conservation and Development, 635 Capitol Street,

NE, Suite 150, Salem, Oregon 97301-2540.
Stat. Auth.: ORS 285B.075(5) & 285A.075
Stats. Implemented: ORS 197.180, 285A & 285B
Hist.: EDD 9-1990, f. & cert. ef. 5-23-90; EDD 4-2003, f. & cert. ef. 3-26-03;
EDD 21-2009, f. 11-30-09, cert. ef. 12-1-09

123-008-0020
Compliance with Planning Goals

(1) The Department shall achieve Planning Goal compliance
whenever possible by taking actions that are compatible with the
applicable acknowledged comprehensive plan of a county or city
government and land use regulations of this state and local zone ordi-
nances.

(2) However, if a situation arises that necessitates direct goal
findings, because of potential or actual incompatibility under a local
comprehensive plan or other reasons, as described in OAR 660-030-
0065(3), the Department shall adhere to the following procedures,
as formally as appropriate:

(a) Confirm that a situation exists requiring the Department to
adopt direct goal findings of compliance with one or more of Plan-
ning Goals;

(b) Identify which Planning Goals or Goal requirements the
Department must address;

(c) Consult directly with affected jurisdictions;

(d) Request interpretative guidance as needed from the
Department of Land Conservation and Development or the Depart-
ment of Justice;

(e) Rely on any relevant goal interpretations for state agencies
adopted in accordance with OAR chapter 660, whenever applicable;
and

(f) Adopt any necessary findings to ensure compliance with the

Planning Goals.
Stat. Auth.: ORS 285B.075(5) & 285A.075
Stats. Implemented: ORS 197.180, 285A & 285B
Hist.: EDD 9-1990, f. & cert. ef. 5-23-90; EDD 4-2003, f. & cert. ef. 3-26-03;
EDD 21-2009, f. 11-30-09, cert. ef. 12-1-09

123-008-0025
Compatibility with Acknowledged Comprehensive Plans and
Land Use Regulations

For purposes of this division of administrative rules, and to act
compatibly with acknowledged comprehensive plans and land use
regulations, except when the Department makes direct findings for
compliance with Planning Goals consistent with OAR 123-008-
0020(2), a project applicant for resources under an Applicable Pro-
gram shall effectively verify to the project’s compliance with the
applicable city or county comprehensive plan, public facility plan
and land use regulations, through mechanisms such as the following:

(1) Receipt of a copy of the local land use permit or equivalent
documentation from the city or county planning agency or the local
governing body that the project has received land use approval;

(2) Receipt of a letter from the local planning agency or gov-
erning body stating that the project is permitted under the jurisdic-
tion’s comprehensive plan and land use regulations but does not
require specific land use approval;

(3) Copies of official land use maps or other local documents
that demonstrate necessary compliance; or

(4) Other equivalent documentation from the affected city or

county.
Stat. Auth.: ORS 285B.075(5) & 285A.075
Stats. Implemented: ORS 197.180, 285A & 285B
Hist.: EDD 9-1990, f. & cert. ef. 5-23-90; EDD 4-2003, f. & cert. ef. 3-26-03;
EDD 21-2009, f. 11-30-09, cert. ef. 12-1-09

123-008-0030
Dispute Resolution

(1) When a land use dispute related to a proposal or application
for financial assistance under an Applicable Program arises, the pro-
posal sponsor/applicant is expected to resolve the dispute directly
with the government of the city or county where the proposed pro-
ject is to be located. The Department will not provide funding for
such a project until the dispute is resolved, as indicated by docu-
mentation pursuant to OAR 123-008-0025.

(2) In other cases, the Department may attempt to resolve dis-
putes regarding land use issues by direct contact with the applicable
local governing body. Whenever possible, Department efforts to
resolve land use disputes shall be pursued prior to and through local

government land use proceedings.
Stat. Auth.: ORS 285B.075(5) & 285A.075
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Stats. Implemented: ORS 197.180, 285A & 285B
Hist.: EDD 9-1990, f. & cert. ef. 5-23-90; EDD 4-2003, f. & cert. ef. 3-26-03;
EDD 21-2009, f. 11-30-09, cert. ef. 12-1-09

123-008-0035

Compliance and Compatibility of New or Amended Programs
The Department of Land Conservation and Development is

expressively listed in the Department’s Notice Rule, OAR 123-001-

0100, and the Department shall follow the same notice procedures

whenever amending the “Land Use Coordination Program.”
Stat. Auth.: ORS 285B.075(5) & 285A.110(1)
Stats. Implemented: ORS 197.180, 285A & 285B
Hist.: EDD 9-1990, f. & cert. ef. 5-23-90; EDD 4-2003, . & cert. ef. 3-26-03

123-008-0040
Consistency with Local Economic Development Plans
Applicable adopted local economic development plans under
ORS 285A.055(5) include, but are not limited to, relevant parts of
the comprehensive (land use) plans of cities and counties, such as
those related to Planning Goal 9.
Stat. Auth.: ORS 285B.075(5) & 285A.110(1)

Stats. Implemented: ORS 197.180, 285A & 285B
Hist.: EDD 9-1990, f. & cert. ef. 5-23-90; EDD 4-2003, f. & cert. ef. 3-26-03

DIVISION 9
OREGON BUSINESS, INNOVATION AND TRADE FUND

123-009-0050
Purpose

The Oregon Business, Innovation and Trade Fund is established
by ORS 285A.227 as a means to provide the Oregon Business Devel-
opment Department with flexibility in funding and decision-making
to respond to economic development needs on a statewide and
regional basis.

Stat. Auth.: ORS 285A.075 & 285A.227(2)

Stats. Implemented: ORS 285A.227

Hist.: EDD 3-1998, f. & cert. ef. 2-26-98; EDD 4-1999(Temp), f. & cert. ef. 8-

5-99 thru 2-1-00; EDDS 5-2000, f. & cert. ef. 2-7-00; EDD 11-2009, f. & cert.

ef. 10-1-09

123-009-0060
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. As used in this division
of administrative rules, unless the context requires otherwise the fol-
lowing definitions apply:

(1) Fund means the Oregon Business, Innovation and Trade
Fund established in ORS 285A.227, which includes lottery funding
for grant and loan programs and contracted services and all interest
earnings that accrue to the Fund.

(2) “Allocation Plan” means the distribution plan of the leg-
islatively authorized Fund biennial budget.

Stat. Auth.: ORS 285A.075 & 285A.227(2)

Stats. Implemented: ORS 285A.227

Hist.: EDD 3-1998, f. & cert. ef. 2-26-98; EDD 4-1999(Temp), f. & cert. ef. 8-

5-99 thru 2-1-00; EDDS 5-2000, f. & cert. ef. 2-7-00; EDD 2-2008, f. & cert. ef.

1-2-08; EDD 12-2008(Temp), f. & cert. ef. 3-28-08 thru 9-23-08; EDD 16-2008,

f. & cert. ef. 6-4-08; EDD 11-2009, f. & cert. ef. 10-1-09; OBDD 1-2013, f. &

cert. ef. 1-2-13

123-009-0070
Commission Allocations

(1) The Commission shall distribute resources in the Fund with-
in the policies and priorities set by the Legislature and pursuant to
ORS 285A.020, 285A.045 and 285A.055.

(2) In the event of a shortfall of lottery funds, reductions will
occur as prescribed by the Legislature and based on recommenda-

tions of the Commission.
Stat. Auth.: ORS 285A.075(5), 285A.110 & 285A.227(2)
Stats. Implemented: ORS 285A.227
Hist.: EDD 3-1998, f. & cert. ef. 2-26-98; EDD 4-1999(Temp), f. & cert. ef. 8-
5-99 thru 2-1-00; EDDS 5-2000, f. & cert. ef. 2-7-00

123-009-0080
Commission Responsibilities

(1) The Commission shall review and approve a biennial Allo-
cation Plan for the Fund.

(2) The Commission shall be responsible for making allocations
from the Fund and may adjust these allocations based on need. In the
event of lottery revenue shortfalls, the Commission may adjust allo-
cations in accordance with any Legislative direction and recom-
mendations of the Commission.

Stat. Auth.: ORS 285A.075, 285A.227(2)

Stats. Implemented: ORS 285A.227

Hist.: EDD 3-1998, f. & cert. ef. 2-26-98; EDD 4-1999(Temp), f. & cert. ef. 8-

5-99 thru 2-1-00; EDDS 5-2000, f. & cet. ef. 2-7-00; EDD 2-2008, f. & cert. ef.

1-2-08; EDD 12-2008(Temp), f. & cert. ef. 3-28-08 thru 9-23-08; EDD 16-2008,

f. & cert. ef. 6-4-08

123-009-0090
Criteria for Allocations

The Commission shall make biennial allocations from the Fund
based on the following criteria:

(1) Funding shall be based on the principles established in ORS
285A.020, 285A.045 and 285A.055 to further business and eco-
nomic development.

(2) Funds may be reserved and allocated to address opportuni-
ty-driven investments, projects and unanticipated needs.

(3) Consideration may be given to eliminating or combining
funding for programs in allocations.

Stat. Auth.: ORS 285A.075 & 285A.227(2)

Stats. Implemented: ORS 285A.227

Hist.: EDD 3-1998, f. & cert. ef. 2-26-98; EDD 4-1999(Temp), f. & cert. ef. 8-

5-99 thru 2-1-00; EDDS 5-2000, f. & cert. ef. 2-7-00; EDD 2-2008, f. & cert. ef.

1-2-08; EDD 12-2008(Temp), f. & cert. ef. 3-28-08 thru 9-23-08; EDD 16-2008,

f. & cert. ef. 6-4-08; OBDD 1-2013, f. & cert. ef. 1-2-13

123-009-0100
Director’s Review and Approval of Awards Under Allocation
Plan

Once allocations from the Fund have been made by the Com-
mission, the Director shall have final project funding approval unless
otherwise delegated. All project funding shall be consistent with

Commission allocations.
Stat. Auth.: ORS 285A.075(5), 285A.110 & 285A.227(2)
Stats. Implemented: ORS 285A.227
Hist.: EDD 3-1998, f. & cert. ef. 2-26-98; EDD 4-1999(Temp), f. & cert. ef. 8-
5-99 thru 2-1-00; EDDS 5-2000, f. & cert. ef. 2-7-00

DIVISION 11

OREGON ECONOMIC DEVELOPMENT
REVENUE BONDS

123-011-0020
Purpose
The purpose of these rules is to provide procedures, standards
and criteria for operation of the Oregon Economic Development
Revenue Bond program authorized by ORS 285B.320 to 285B.371.
Stat. Auth.: ORS 285A.075(5) & 285A.110
Stats. Implemented: ORS 285B.320 - 285B.371
Hist.: EDD 8-1984(Temp), f. 12-31-84, ef. 1-1-85; EDD 3-1985, f. & ef. 6-28-
85; EDD 4-1988, f. & cert. ef. 2-10-88; EDD 6-1988(Temp), f. & cert. ef. 2-29-
88; EDD 9-1988 (Temp), f. & cert. ef. 3-18-88; EDD 15-1988, f. & cert. ef. 5-
24-88; EDD 36-1988, f. & cert. ef. 12-15-88; EDD 2-1999(Temp), f. & cert. ef.
3-18-99 thru 9-14-99; EDD 10-1999, f. & cert. ef. 10-11-99; EDD 4-2005, f. &
cert. ef. 5-5-05

123-011-0021
Commission Powers

For the purposes of these rules, the Business Development
Commission (the “Commission”) shall retain and possess, in addi-
tion to all authority reserved to it under OAR 123-011-0027, all rights
and powers delegated to the Finance Committee. Upon written notice
to the Finance Committee, the Commission may elect to exercise
directly, either in a specific instance or generally, any right or power
delegated to the Finance Committee under these rules and the
Finance Committee shall not have the authority to exercise the right
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or power identified in the notice under the circumstances described

in the notice.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.320 - 285B.371
Hist.: EDD 36-1988, f. & cert. ef. 12-15-88; EDD 2-1999(Temp), f. & cert. ef.
3-18-99 thru 9-14-99; EDD 10-1999, f. & cert. ef. 10-11-99; EDD 4-2005, f. &
cert. ef. 5-5-05; OBDD 11-2010, f. 4-30-10, cert. ef. 5-1-10; OBDD 5-2012, f.
& cert. ef. 6-1-12

123-011-0025
Definitions

For the purposes of these rules, the following terms shall have
the following meaning, unless the context clearly indicates other-
wise:

(1) “Applicant” means any person, firm or public or private cor-
poration or federal or state governmental subdivision or agency
which submits an application for Oregon Economic Development
Revenue Bonds.

(2) “Bonds” means Oregon Economic Development Revenue
Bonds issued by the State of Oregon under ORS 285B.320 to
285B.371.

(3) “Capital Asset” means real or personal property that the
Commission expects to be:

(a) Used in connection with a revenue-producing enterprise, an
exempt, or a non-profit entity; and

(b) Located in Oregon.

(4) “Economic Development Project” means a Capital Asset
and may also include one or more the following:

(a) Research and development conducted in Oregon; or

(b) Estimated operating expenses associated with a Capital
Asset.

(5) “Eligible Project” means the portion of an Economic Devel-
opment Project that the Commission:

(a) Has found in compliance with applicable standards of the
Commission;

(b) Has found will produce benefits substantially in Oregon; and

(c) Has approved for financing with proceeds of Bonds autho-
rized under ORS 285B.320 to 285B.371.

(6) “Exempt Facility” means any facility described in section
142(a) of the Internal Revenue Code of 1986, as amended and in
effect as of July 1,2011.

(7) “Finance Committee” means the Finance Committee for the
Business Development Commission as allowed in ORS 285A.060.

(8) “Financial Institution” means any commercial bank, mutu-
al savings bank, savings and loan association, insurance company,
investment bank or NASD securities underwriter licensed or autho-
rized to do business in the State of Oregon.

(9) “In-state Plant Relocation” means the relocation of an Appli-
cant’s plant from one labor market area, as defined by the Oregon
Employment Department, in Oregon to a different labor market area
in Oregon.

(10) “Nonprofit Entity” means and institution, organization, or
other entity exempt from taxation under section 501(c)(3) of the
Internal Revenue Code of 1986, as amended and in effect as of July
1,2011.

(11) “Oregon Express Bond Program” means a department pro-
gram that involves a method of sale for a single client purchase that
includes, but is not limited to, direct placement of bonds with a bank.
Such a purchase does not require the use of placement agents, under-
writers, marketing agents or letters of credit. To utilize this program,
use of a standardized departmental bond process is required.

(12) “Treasurer” means the Treasurer of the State of Oregon or

the Treasurer’s designee.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.320 - 285B.371
Hist.: EDD 8-1984(Temp), f. 12-31-84, ef. 1-1-85; EDD 3-1985, f. & ef. 6-28-
85; EDD 4-1988, f. & cert. ef. 2-10-88; EDD 6-1988(Temp), f. & cert. ef. 2-29-
88; EDD 9-1988 (Temp), f. & cert. ef. 3-18-88; EDD 15-1988, f. & cert. ef. 5-
24-88; EDD 36-1988, f. & cert. ef. 12-15-88; EDD 14-1994(Temp), f. & cert. ef.
11-10-94; EDD 4-1995, f. 4-28-95, cert. ef. 5-3-95; EDD 2-1999(Temp), f. & cert.
ef. 3-18-99 thru 9-14-99; EDD 10-1999, f. & cert. ef. 10-11-99; EDD 4-2005, f.
& cert. ef. 5-5-05; EDD 20-2008, f. 7-31-08, cert. ef. 8-1-08; OBDD 11-2010, f.
4-30-10, cert. ef. 5-1-10; OBDD 5-2012, f. & cert. ef. 6-1-12

123-011-0027
Delegation

(1) Authority for the day-to-day operation of the Economic
Development Revenue Bond Program, including determination of
eligibility, authorization of the issuance of bonds, adoption of induce-
ment and bond resolutions and amendments thereto, is delegated to
the Finance Committee.

(2) The Finance Committee may adopt standards and proce-
dures for the operation of the bond program. Such standards and pro-
cedures shall not be inconsistent with any part of this division.

(3) The Department may send to each member of the Com-
mission a summary of each project to be considered by the Finance
Committee. If so, Commissioners shall receive such summaries in
sufficient time to comment on the projects and to attend each Finance
Committee meeting, as each individual commissioner may in his or
her sole discretion determine.

(4) The Commission shall review and evaluate the operation of
the bond program as it may from time to time determine and may
order any changes that it considers necessary or desirable.

(5) The Commission shall retain final authority over policies
and administrative procedures governing the operation of the bond
program.

(6) If at any time the Commission decides to take any action or
make any decision, it may do so at any regular or special meeting or
through any telephone conference call as the Commission in its sole

discretion may determine.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.320 - 285B.371
Hist.: EDD 9-1988(Temp), f. & cert. ef. 3-18-88; EDD 36-1988, f. & cert. ef. 12-
15-88; EDD 2-1999(Temp), f. & cert. ef. 3-18-99 thru 9-14-99; EDD 10-1999,
f. & cert. ef. 10-11-99; EDD 4-2005, f. & cert. ef. 5-5-05; EDD 20-2008, f. 7-31-
08, cert. ef. 8-1-08; OBDD 11-2010, f. 4-30-10, cert. ef. 5-1-10; OBDD 5-2012,
f. & cert. ef. 6-1-12

123-011-0030
Application

(1) An Applicant desiring issuance of Economic Development
Revenue Bonds must submit a complete application to the Depart-
ment in a form approved by the Department.

(2) The application shall be received by the Department at least
21 days prior to the Finance Committee meeting at which the appli-
cation will be considered. The Department may waive this require-
ment at its sole discretion.

(3) A non-refundable application fee is to be submitted with the
Application: The application fee is a non-refundable application fee
of $500 and shall be paid by an Applicant seeking Economic Devel-
opment Revenue Bond financing.

(4) Application materials may be obtained from the Oregon
Business Development Department, 775 Summer Street N.E., Suite

200 Salem, OR 97301-1280.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.320 - 285B.371
Hist.: EDD 8-1984(Temp), f. 12-31-84, ef. 1-1-85; EDD 3-1985, f. & ef. 6-28-
85; EDD 4-1988, f. & cert. ef. 2-10-88; EDD 6-1988(Temp), f. & cert. ef. 2-29-
88; EDD 9-1988 (Temp), f. & cert. ef. 3-18-88; EDD 15-1988, f. & cert. ef. 5-
24-88; EDD 36-1988, f. & cert. ef. 12-15-88; EDD 13-1990, f. & cert. ef. 6-7-90;
EDD 2-1999(Temp), f. & cert. ef. 3-18-99 thru 9-14-99; EDD 10-1999, f. & cert.
ef. 10-11-99; EDD 4-2005, f. & cert. ef. 5-5-05; EDD 9-2007(Temp), f. & cert.
ef. 9-4-07 thru 2-29-08; EDD 9-2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08;
EDD 20-2008, f. 7-31-08, cert. ef. 8-1-08; OBDD 11-2010, f. 4-30-10, cert. ef.
5-1-10; OBDD 5-2012, f. & cert. ef. 6-1-12

123-011-0035
Determination of Eligibility

(1) The Department shall review the application.

(2) The Department shall make a recommendation to the
Finance Committee to either approve or deny the application for eli-
gibility for Economic Development Revenue Bonds. The review of
the application will be based upon the standards set forth in this rule:

(a) The following Economic Development Projects are eligible
for Economic Development Revenue Bonds, unless otherwise pro-
hibited under this section:

(A) Manufacturing or other industrial production;

(B) Agricultural development or food processing;

Oregon Administrative Rules Compilation

2016 Edition

1-141

(11-15-15)



Chapter 123  Oregon Business Development Department

(C) Aquaculture development or seafood processing;

(D) Development or improved utilization of natural resources;

(E) Research and development;

(F) Destination facilities other than retail or food service busi-
nesses;

(G) Convention and trade centers;

(H) Construction of buildings for corporate headquarters;

(I) Product distribution facilities;

(J) Transportation or freight facilities;

(K) Scientific testing including, but not limited to, medical, clin-
ical or engineering testing services;

(L) Sports facilities not otherwise prohibited under paragraph
(2)(b)(D) of this rule;

(M) Nonprofit entities organized under Section 501(c)(3) of the
U.S. Internal Revenue Code ;

(N) Utilities, as allowed by ORS 285B.323(2);

(O) Management of waste;

(P) Other activities which represent a new technology or type
of economic enterprise that the Finance Committee determines are
needed to diversify the economic base of an area, or any other activ-
ities allowed by Federal law.

(b) Activities or projects that will not be considered for the
issuance of Oregon Economic Development Revenue Bonds
include:

(A) Retail businesses and shopping centers;

(B) Food service not part of a convention center or destination
resort;

(C) Professional corporations for medicine, law, dentistry, or
finance;

(D) Athletic, racquetball, handball clubs, amusement parks, or
similar endeavors;

(E) Commercial office buildings except for corporate head-
quarters, unless the office building supports the eligible economic
activities listed in (2)(a) of this section;

(F) Activities that maintain private memberships; are not open
to the general public; or do not serve a broad cross section of the gen-
eral public;

(c) The following serve as an elaboration and clarification of
activities which qualify as Eligible Projects for Economic Devel-
opment Revenue Bonds:

(A) “Destination Facility” means a project which has a signif-
icant impact on the regional tourism economy and has the capacity
to be marketed to national or international markets. Incidental food
service facilities may be included. Sleeping accommodations with-
out unique attraction capabilities are not eligible;

(B) “Convention and Trade Centers” may include sleeping
accommodations, but the majority of the total bond issue must be
used for convention meeting facilities. Such facilities must have the
capacity to seat a minimum of 300 people. However, the Finance
Committee may approve financing for projects, as convention cen-
ters, consisting solely or primarily of sleeping accommodations, if
the Applicant sufficiently demonstrates existing sleeping accom-
modations are inadequate for existing meeting facility space;

(C) “Corporate Headquarters™ may qualify if a minimum of 75
percent of the floor space is allocated to the corporate headquarter
function. Corporate headquarters do not include professional cor-
porations for medicine, law, dentistry, or finance or office space to
be leased to others;

(D) “Transportation” is not intended to include rolling stock or
other highly moveable equipment operated by a carrier for hire;

(E) In deciding whether or not to approve economic develop-
ment revenue bonding for a utility project, the Finance Committee
may consider all relevant factors including but not limited to the util-
ity company’s published tariff schedules and construction and exten-
sion procedures as filed with the Oregon Public Utility Commission;

(F) “Pollution Control” equipment may qualify as part of pro-
jects that otherwise qualifies under this rule. Where pollution con-
trol equipment costs are incidental to the total capital investment of
the project, the Finance Committee may qualify such equipment, pro-
vided the Oregon Department of Environmental Quality concurs;

(G) “In-State Plant Relocations” not accompanied by an expan-
sion of the Applicant’s business or employment, may be considered
when the Applicant is able to demonstrate that:

(i) The relocation is caused by reasons beyond its control; or

(ii) The relocation will not cause a resulting loss of employment
at the former site of the business; or

(iii) The relocation is necessary for the continued operation of
the business.

(H) “Nonprofit entities” do not include religious or fraternal
organizations;

(I) “Developer Project” may qualify. The Finance Committee
shall have right of approval for each tenant occupying 25 percent or
more of the leasable space. No more than 25 percent of the leasable
space shall be leased to tenants relocating from another Oregon loca-
tion, unless such relocation is accompanied by an expansion of the
tenants’ labor force. These conditions shall be incorporated into bond
documents, shall survive closing and shall be enforceable for the
term of the bond.

(d) The following serves as an elaboration and clarification of
the qualifications of an Eligible Project for which Economic Devel-
opment Revenue Bond proceeds can be used:

(A) The Applicant shall provide detailed information on the pro-
posed uses of Bond proceeds for research and development costs.
Research and development costs shall not represent a significant por-
tion of the total amount of the Bonds, at the discretion of the Finance
Committee.

(B) The Applicant shall provide detailed information on how
Bond proceeds will be used for operating expenses. Operating
expenses shall not represent a significant portion of the total amount
of the Bonds, at the discretion of the Finance Committee.

(C) Unless the Finance Committee determines otherwise, Bond
proceeds shall not be used to refinance outstanding financing, but
may be used to reimburse approved Applicants for short-term financ-
ing for costs of Capital Assets.

(D) Unless the Finance Committee determines otherwise, Bond
proceeds may only be used for capitalized interest that accrued prior
to completion of an Eligible Project and that is directly related to the
financing of a Capital Asset.

(e) Public Purpose. The Applicant must demonstrate that a pub-
lic purpose is served by the proposed Economic Development Pro-
ject through economic diversification, creation of new jobs includ-
ing construction activity, construction occurring before it otherwise
could or would, economic activity occurring during economic
slumps, tax dollars remaining in the state, increased productivity, or
other public health benefit as determined by the Finance Commit-
tee. The Applicant is encouraged to demonstrate as many public pur-
poses for the proposed project as can be prudently shown.; The
Finance Committee shall consider these public purposes in deter-
mining whether a proposed project will produce benefits substan-
tially in Oregon, pursuant to OAR 123-011-0025(5)(b).

(f) Prior to determining that an Economic Development Project
is an Eligible Project, the Finance Committee shall:

(A) Determine that the action is cost effective, considering both
major public expenses and major public benefits, unless the Eco-
nomic Development Project involves an Exempt Facility;

(B) Find that the project involved is consistent with the Depart-
ment’s comprehensive policy and programs;

(C) Find that the project will produce goods or services which
are sold in markets for which national or international competition
exists, unless the Economic Development Project involves an
Exempt Facility;

(D) Determine that, if the project is to be constructed and oper-
ated by a Non-profit Entity, the project will not compete significantly
with local for-profit businesses;

(E) Determine that the action is the best use of the moneys
involved, considering other pending applications for those moneys;
and

(F) Provide for public notice of, and public comment on, the
action. The public hearing is not a contested case hearing. Members
of the public are invited to present written or oral testimony. Only
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Finance Committee members and department staff will ask ques-
tions.

(G) Notify a senior official (such as mayor or city manager) of
the city or county (if in unincorporated county property) in which the
project will be located about the project and the potential use of Eco-
nomic Development Revenue Bonds.

(g) The Finance Committee may deny an application if the
Applicant does not demonstrate, to the satisfaction of the Finance
Committee, that the project is financially feasible. When bond pro-
ceeds for an Economic Development Project are to be used for
research and development costs or operating expenses, the determi-
nation of financial feasibility may include one or more of the fol-
lowing criterion:

(A) The adequacy of long-term equity investment in the project;

(B) Collateral value of assets as supported by appraisals; or

(C) Other valuations or factors determined to be necessary by
the Finance Committee.

(h) The Finance Committee may deny an application if the
Applicant (or any of the principals in the Applicant) is subject to any
existing, pending or threatened litigation or unasserted claim, unless
such litigation or claim is fully disclosed to the Finance Committee
and the arrangements for the settlement thereof are acceptable to the
Finance Committee. In any case where such litigation or claim is
unknown to the Finance Committee at the time project eligibility is
granted or if such litigation or claim arises subsequent to a grant of
project eligibility, the Finance Committee may rescind the project eli-
gibility;

(i) The Finance Committee may make any reasonable require-
ment of the Applicant related to the administration of the Oregon
Economic Development Revenue Bond Program, including require-
ments that would survive closing and be enforceable for the term of
the Bond.

(j) If Bond proceeds for an Economic Development Project are
to be used for research and development costs or operating expens-
es, the Finance Committee may require, regardless of the method of
sale, that the proposed Bond issuance receive an investment grade
rating from a nationally recognized rating agency (Moody’s
Investors Service, Fitch Ratings or Stand and Poor’s Corporation) or
receive an equivalent rating through the use of credit enhancement.
However, the investment grade rating requirement may be waived
for Applicants who are listed on the New York Stock Exchange
(NYSE) or the National Association of Securities Dealers Exchange
(NASDAQ).

(k) If Bond proceeds for an Economic Development Project are
to be used for research and development costs or operating expens-
es and research and development costs and operating expenses total
more than 5% of the total amount of the Bonds, the Finance Com-
mittee shall approve the investment bankers, remarketing agents, and
other finance team professionals, in addition to the approvals from
Oregon State Treasury.

(1) If Bond proceeds for an Economic Development Project are
to be used for research and development costs or operating expens-
es, the Finance Committee may impose requirements on the resale
of the Bonds.

(3) The Finance Committee shall issue a Resolution for Project
Eligibility for each economic development project determined to be
an eligible project. The term of eligibility shall last 12 months unless
extended by the department or the Finance Committee.

(4) Administrative rules in effect at the time the Finance Com-
mittee determines a project to be eligible shall continue to govern the
project until the bonds have been redeemed, not withstanding any
contrary provision in any subsequently adopted administrative rule.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285B.320 - 285B.371

Hist.: EDD 8-1984(Temp), f. 12-31-84, ef. 1-1-85; EDD 1-1985(Temp), f. & ef.

2-26-85; EDD 3-1985, f. & ef. 6-28-85; EDD 5-1985(Temp), f. & ef. 10-4-85;

EDD 6-1985(Temp), f. & ef. 10-22-85; EDD 1-1986, f. 1-28-86, f. 2-1-86; EDD

4-1988, f. & cert. ef. 2-10-88; EDD 6-1988(Temp), f. & cert. ef. 2-29-88; EDD

9-1988(Temp), f. & cert. ef. 3-18-88; EDD 15-1988, f. & cert. ef. 5-24-88; EDD

36-1988, f. & cert. ef. 12-15-88; EDD 13-1990, f. & cert. ef. 6-7-90; EDD 14-

1994(Temp), f. & cert. ef. 11-10-94; EDD 4-1995, f. 4-28-95, cert. ef. 5-3-95;

EDD 2-1999(Temp), f. & cert. ef. 3-18-99 thru 9-14-99; EDD 10-1999, . & cert.

ef. 10-11-99; EDD 4-2005, . & cert. ef. 5-5-05; EDD 9-2007(Temp), f. & cert.
ef. 9-4-07 thru 2-29-08; EDD 9-2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08;
EDD 20-2008, f. 7-31-08, cert. ef. 8-1-08; OBDD 11-2010, f. 4-30-10, cert. ef.
5-1-10; OBDD 7-2011(Temp), f. & cert. ef. 12-8-11 thru 6-5-12; OBDD 5-2012,
f. & cert. ef. 6-1-12

123-011-0037
Approval of Bond Closing Resolution

Prior to the approval of bond financing for an eligible project,
as evidenced by the Commission’s approval of a bond closing res-
olution, the Commission shall:

(1) Determine that the project satisfies the applicable require-
ments of OAR chapter 123, division 8 (compliance with local land
use planning requirements), as evidenced by documentation to be
provided by the city or county (if in unincorporated county proper-
ty) in which the project is located.

(2) Determine that the project involved is consistent with appli-
cable adopted local economic development plans, as evidenced by

documentation from the city or county.
Stat. Auth: ORS 285A.075
Stats. Implemented: ORS 285B.320 — 285B.371
Hist: EDD 9-2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08; EDD 20-2008, f. 7-
31-08, cert. ef. 8-1-08; OBDD 5-2012, f. & cert. ef. 6-1-12

123-011-0040
Extension

(1) The Department may extend the eligibility granted by the
Finance Committee for up to six months if the Department deter-
mines that the project still constitutes an eligible activity and that
there is a reasonable prospect of the Bonds being issued within the
six-month extension period. The Applicant must provide updated
financial information, and a project status report to the Department,
in a form approved by the Department, at least 14 calendar days
before eligibility expires. The Department may waive the 14 calen-
dar day requirement at its sole discretion.

(2) The Finance Committee may extend eligibility if the Depart-
ment denies extended eligibility or if the initial extension granted by
the Department under section (1) of this rule has expired. The
Finance Committee must determine that the project still constitutes
an eligible activity, and that there is a reasonable prospect of the
Bonds being issued within the extension period. The Applicant must
provide updated financial information and a project status report, as
well as a request for extension, in a form approved by the Depart-
ment, at least one month prior to the expiration date of the original
or extended eligibility period. The Finance Committee may waive
this time period at its sole discretion.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285B.320 - 285B.371

Hist.: EDD 8-1984(Temp), f. 12-31-84, ef. 1-1-85; EDD 3-1985, f. & ef. 6-28-

85, EDD 1-1986, f. 1-28-86, ef. 2-1-86; EDD 4-1988, f. & cert. ef. 2-10-88; EDD

6-1988(Temp), f. & cert. ef. 2-29-88; EDD 9-1988(Temp), f. & cert. ef. 3-18-88;

EDD 15-1988, f. & cert. ef. 5-24-88; EDD 36-1988, f. & cert. ef. 12-15-88; EDD

10-1999, f. & cert. ef. 10-11-99; EDD 4-2005, f. & cert. ef. 5-5-05; EDD 9-

2007(Temp), f. & cert. ef. 9-4-07 thru 2-29-08; EDD 9-2008(Temp), f. & cert. ef.

3-4-08 thru 8-1-08; EDD 20-2008, f. 7-31-08, cert. ef. 8-1-08; OBDD 11-2010,

f.4-30-10, cert. ef. 5-1-10; OBDD 5-2012, f. & cert. ef. 6-1-12

123-011-0045
Fees

In addition to the application fee specified in OAR 123-011-
0030(5):

(1) The Applicant shall pay to the Department at the time of ini-
tial bond closing a closing fee of 1/2 of one percent of the total Bonds
issued for the project.

(2) For the Oregon Express Bond Program, the Applicant shall
pay to the Department at the time of the initial Bond closing a
closing fee of 1/4th of one percent of the total Bond Issuance for the
project.

(3) An Applicant for a current refunding of an outstanding Bond
shall pay to the Department a non-refundable processing fee of $500
that shall accompany the request for the refunding.

(4) The Applicant shall pay to the Department a closing fee of
1/10 of one percent of the amount of the refunding Bond or for any
additional Bonds issued under a single project eligibility. This clos-
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ing fee may be waived for any refunding Bond issued within 18
months of the closing date of the Bond issue to be refunded.

(5) The Department may charge any out-of-pocket expenses,
including but not limited to legal expenses, incurred by the Depart-
ment for processing any Bond request.

(6) The Commission may collect the above fees and expense
reimbursements from an Applicant that seeks to have an Economic
Development Project declared eligible for financing, even though the
project has not been determined to be eligible for financing.

(7) An Applicant for the restructuring of existing Bonds shall
pay to the Department an non-refundable processing fee of $1,000
that shall accompany the request for approval of the restructuring.

(8) The Department may charge the Applicant a closing fee of
up to 1/10 of one percent of the amount of the restructured Bond.

(9) Applicants or beneficiaries of Bond financing shall pay
directly to the Commission’s bond counsel their legal fees and direct
expenses related to issuance, refunding, modifications, or restruc-

turing of Bonds.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.326
Hist.: EDD 8-1984(Temp), f. 12-31-84, ef. 1-1-85; EDD 3-1985, f. & ef. 6-28-
85; EDD 4-1988, f. & cert. ef. 2-10-88; EDD 6-1988(Temp), f. & cert. ef. 2-29-
88; EDD 9-1988 (Temp), f. & cert. ef. 3-18-88; EDD 15-1988, f. & cert. ef. 5-
24-88; EDD 36-1988, f. & cert. ef. 12-15-88; EDD 15-1994, f. & cert. ef.
11-10-94; EDD 10-1996(Temp), f. & cert. ef. 12-4-96; EDD 2-1999(Temp), f. &
cert. ef. 3-18-99 thru 9-14-99; EDD 10-1999, f. & cert. ef. 10-11-99; EDD 14-
2000(Temp), f. & cert. ef. 12-14-00 thru 6-12-01; Administrative correction 6-14-
01; EDD 10-2001(Temp), f. & cert. ef. 12-13-01 thru 6-1-02; Administrative cor-
rection 11-29-02; EDD 4-2005, f. & cert. ef. 5-5-05; EDD 9-2007(Temp), f. &
cert. ef. 9-4-07 thru 2-29-08; EDD 9-2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-
08; EDD 20-2008, f. 7-31-08, cert. ef. 8-1-08; OBDD 7-2011(Temp), f. & cert.
ef. 12-8-11 thru 6-5-12; OBDD 5-2012, f. & cert. ef. 6-1-12

123-011-0050
Confidential Records

(1) Upon written request and within a reasonable time, the
Director or his designee shall provide program records, for inspec-
tion in accordance with ORS Chapter 192.

(2) The person requesting records will be charged for prepar-
ing and mailing such records. Costs may include but not be limited
to costs incurred in locating records, separating exempt and nonex-
empt records, having a custodian present during the inspection,
preparing lists of data, making photocopies and telefaxing materials.
Fees to be collected shall be set forth in the Department’s schedule
of fees and may be amended from time to time as the Department
may determine.

(3) Except as otherwise provided in ORS 192.410-192.595,
records exempt from disclosure include but are not limited to:

(a) Reports and analyses of reports which bear on the Appli-
cant’s character, finances, management ability and reliability, and
which were obtained in confidence from persons or firms not
required by law to submit them and the Department has obliged itself
in good faith not to disclose the information;

(b) Financial statements, tax returns, business records, employ-
ment history and other personal data submitted by or for Applicants,
or analysis of such data;

(c) Intra-departmental advisory memoranda preliminary to a
decision;

(d) Formulas, plans, designs and related information that con-
stitute trade secrets under ORS Chapter 192;

(e) Personal financial statement;

(f) Financial statements of Applicants;

(g) Customer lists;

(h) Information of an Applicant pertaining to litigation to which
the Applicant is a party if the complaint has been filed, or if the com-
plaint has not been filed, if the Applicant shows that such litigation
is reasonably likely to occur. This exemption does not apply to con-
cluded litigation and nothing in this section shall limit any right or
opportunity granted by law to a party involved in litigation;

(i) Production, sales or cost data; and

(j) Marketing strategy information that relates to an Applicant’s
plan to address specific markets and Applicant’s strategy regarding
specific competitors.

Stat. Auth.: ORS 285A.075(5) & 285A.110

Stats. Implemented: ORS 285B.320 - 285B.371

Hist.: EDD 8-1984(Temp), f. 12-31-84, ef. 1-1-85; EDD 3-1985, f. & ef. 6-28-
85; EDD 4-1988, f. & cert. ef. 2-10-88; EDD 6-1988(Temp), f. & cert. ef. 2-29-
88, EDD 9-1988 (Temp), f. & cert. ef. 3-18-88; EDD 15-1988, f. & cert. ef. 5-
24-88; EDD 36-1988, f. & cert. ef. 12-15-88; EDD 2-1999(Temp), f. & cert. ef.
3-18-99 thru 9-14-99; EDD 10-1999, f. & cert. ef. 10-11-99; EDD 4-2005, f. &
cert. ef. 5-5-05; OBDD 5-2012, f. & cert. ef. 6-1-12

DIVISION 15
INNOVATION INFRASTRUCTURE

123-015-0100
Purpose

The following rules are for the purpose of assisting technolo-
gy-based, start-up businesses in Oregon whose primary purpose is
to commercialize university-based or university-assisted research
with the University of Oregon, Oregon State University and the Ore-
gon Solutions Network to increase the number of, and ensure the

retention of, such businesses within Lane, Linn and Benton counties.
Stat. Auth.: OL 2013, ch. 762
Stats. Implemented: OL 2013, ch. 762
Hist.: OBDD 4-2014, f. & cert. ef. 4-1-14

123-015-0200
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. The following terms shall
have the following definitions, unless the context clearly indicates
otherwise:

(1) “Grantee” means University of Oregon, Oregon State Uni-
versity and the Oregon Solutions Network within Lane, Linn and
Benton counties.

(2) “Oregon Solutions Network™ means the Oregon Solutions
Network established pursuant to Executive Order 11-12 dated

December 16, 2011.
Stat. Auth.: OL 2013, ch. 762
Stats. Implemented: OL 2013, ch. 762
Hist.: OBDD 4-2014, f. & cert. ef. 4-1-14

123-015-0300
Performance Based Contracts

(1) The department shall enter into performance based contracts
and agreements with the University of Oregon, Oregon State Uni-
versity and the Oregon Solutions Network in Lane, Linn and Ben-
ton counties.

(2) Performance based contracts and agreements implement and
accomplish the following:

(a) Providing financial assistance to programs, entities and
providers of technical business development and creation assistance
and providing support to technology-based start-up businesses whose
primary purpose is to commercialize university-based or university-
assisted research;

(b) Identifying and recruiting entrepreneurial talent, qualified
investors and other sources of capital;

(c) Acquiring, procuring, furnishing or improving facilities in
or near Lane, Linn or Benton counties, as identified by the Univer-
sity of Oregon, Oregon State university and the Oregon Solutions
Network, for the operation or support of businesses, receiving assis-
tance under this section, signature research centers and other busi-
nesses, programs and entities involved in the commercialization of
university-based or university-assisted research;

(d) Establishing, connecting or expanding support programs,
directly or indirectly, that provide assistance to technology-based,
start-up businesses whose primary purpose is to commercialize uni-
versity-based or university-assisted research within and outside the
region.

Stat. Auth.: OL 2013, ch. 762

Stats. Implemented: OL 2013, ch. 762
Hist.: OBDD 4-2014, f. & cert. ef. 4-1-14
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123-015-0400
Administration

The department is responsible for disbursement of funds to enti-
ties per legislative designation consistent with OL 2013, ch. 762 and
that funds are utilized for the purposes intended by the Legislature.
The department will carry out those responsibilities with perfor-
mance-based contracts that tie timed payments to successful com-

pletion of contractual tasks and an agreed-upon timeline.
Stat. Auth.: OL 2013, ch. 762
Stats. Implemented: OL 2013, ch. 762
Hist.: OBDD 4-2014, f. & cert. ef. 4-1-14

123-015-0500
Reporting

Grantees are required to report to the department on a quarter-
ly basis on progress made in meeting all obligations set forth in the

performance based contracts and agreements.
Stat. Auth.: OL 2013, ch. 762
Stats. Implemented: OL 2013, ch. 762
Hist.: OBDD 4-2014, f. & cert. ef. 4-1-14

DIVISION 16
BUSINESS RETENTION FUND

123-016-0000
Purpose

The purpose of these rules is to provide procedures, standards
and criteria for the making of Oregon Business Development Com-
mission expenditures for feasibility studies, technical assistance and

management consulting services from the Business Retention Fund.
Stat. Auth: ORS 285A.075
Stats. Implemented: ORS 285A.224
Hist.: EDD 10-1985(Temp), f. 11-7-85, ef. 10-22-85; EDD 4-1987(Temp), . &
ef. 10-1-87; EDD 13-1988, f. 5-24-88 (and corrected 5-27-88), cert. ef. 5-27-88;
EDD 19-2008(Temp), f. 6-9-08 cert. ef. 6-10-08 thru 11-15-08; Administrative
correction 12-22-08; OBDD 12-2010, f. 4-30-10, cert. ef. 5-1-10

123-016-0010
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. The following terms shall
have the following definitions, unless the context clearly indicates
otherwise:

(1) Business retention services means technical assistance pro-
vided by experts, as qualified by the department, focused on retain-
ing the viable operation of an existing business in Oregon. The ser-
vices include, but are not limited to the following types of assistance:

(a) Assessment — initial evaluation to determine the extent of
issues experienced by the business and the likelihood of the busi-
ness’s viability.

(b) Management consulting — identifying and solving prob-
lems including, but not limited to, management improvements, mar-
keting problems, financial problems, equipment needs, productivi-
ty improvements, production control, cost and pricing systems,
and/or ownership.

(c) Feasibility study — a study conducted to analyze the feasi-
bility of reopening, keeping open, or converting a business firm or
a facility to another product, identify ownership possibilities, includ-
ing employee ownership, and conduct an appraisal of the facility’s
assets to be purchased.

(d) Conversion plan — a plan to convert a facility to a new
product or enter a new market or convert a company’s ownership
structure, including an employee buy-out.

(e) Transition plan — strategic and business plans to grow or
alter a business operation, including, but not limited to, mergers and
transitions to local owners.

(f) Restructuring plan — plan for the acquisition of new equip-
ment, technologies, management practices, sourcing solutions, and
growth options focused on retaining the viable operation of an exist-
ing business in Oregon.

(g) Any other type of technical assistance necessary to retain a
business in Oregon, maintain Oregon employees, or assist an Ore-

gon business to manage growth that will lead to the creation of new
jobs in Oregon.
(2) “Fund” means the Business Retention Fund.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.224
Hist.: EDD 10-1985(Temp), f. 11-7-85, ef. 10-22-85; EDD 4-1987(Temp), f. &
ef. 10-1-87; EDD 13-1988, f. 5-24-88 (and corrected 5-27-88), cert. ef. 5-27-88;
EDD 4-1998(Temp), f. & cert. ef. 3-6-98 thru 7-24-98; Administrative correction
8-5-99; EDD 19-2008(Temp), f. 6-9-08 cert. ef. 6-10-08 thru 11-15-08; Admin-
istrative correction 12-22-08; EDD 12-2009, f. & cert. ef. 10-1-09; OBDD 12-
2010, f. 4-30-10, cert. ef. 5-1-10

123-016-0020
Eligibility

(1) Except as set forth in 123-016-0020(2), the following are eli-
gible recipients of business retention services:

(a) A for-profit business firm, whose Oregon facility is:

(A) Engaged in:

(i) Technology manufacturing;

(i1) Wood and forest products processing;

(iii) Clean technologies;

(iv) Outdoor gear or active wear production;

(v) Agriculture or aquaculture development;

(vi) Food or seafood processing;

(vii) Other advanced manufacturing; or

(viii) producing goods or services and competing in markets for
which regional, national or international competition exists; and

(B) Experiencing at least one of the following issues: Declin-
ing employment, declining sales, declining profits, or an erosion of
working capital, that is likely to lead to major employee layoffs or
closure of the business, or an emerging industry or part of an indus-
try cluster with high potential for market growth, job retention and
job creation.

(b) A public or non-profit, private entity which:

(A) has as one of its primary purposes, as stated in its articles
of incorporation, charter or bylaws, the promotion of economic
development in Oregon; and

(B) Is requesting business retention services for an industrial
facility in Oregon which is actually closed or houses a business
which has announced its closure.

(2) Business retention services shall not be used to relocate a

business from one labor market in Oregon to another.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.224
Hist.: EDD 4-1987(Temp), f. & ef. 10-1-87; EDD 13-1988, f. 5-24-88 (and cor-
rected 5-27-88), cert. ef. 5-27-88; EDD 19-2008(Temp), f. 6-9-08 cert. ef. 6-10-
08 thru 11-15-08; Administrative correction 12-22-08; EDD 12-2009, f. & cert.
ef. 10-1-09; OBDD 12-2010, . 4-30-10, cert. ef. 5-1-10

123-016-0030
Awards of Grants and Loans; Match Requirements

(1) A business firm described in OAR 123-016-0020(1)(a) is eli-
gible for a maximum award of $15,000 from the Fund for business
retention services.

(2) A public or non-profit, private entity described in OAR 123-
016-0020(1)(b) is eligible for a maximum grant of $30,000 from the
Fund for business retention services. A public or non-profit, private
entity recipient will be required to contribute a minimum of 25 per-
cent of cost of the business retention services in cash.

(3) As provided in OAR 123-016-0050, an award from the Fund
may be required to be repaid, in whole or in part, if certain condi-
tions are met.

(4) In most instances, the department will first approve an award
from the Fund to conduct an assessment to determine what, if any,
additional business retention services are likely to result in retaining
the viable operation of an existing business in Oregon.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.224

Hist.: EDD 10-1985(Temp), f. 11-7-85, ef. 10-22-85; EDD 4-1987(Temp), f. &

ef. 10-1-87; EDD 13-1988, f. 5-24-88 (and corrected 5-27-88), cert. ef. 5-27-88;

EDD 19-2008(Temp), f. 6-9-08 cert. ef. 6-10-08 thru 11-15-08; Administrative

correction 12-22-08; EDD 12-2009, f. & cert. ef. 10-1-09; OBDD 12-2010, f. 4-

30-10, cert. ef. 5-1-10
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123-016-0040
Application and Award Approval

(1) An eligible recipient, as listed in 123-016-0020(1), shall
make application for business retention services to the department
on a form prescribed and provided by the department.

(2) All applications shall be reviewed by the department. The
department may also designate an advisory committee to review
applications and make recommendations to the department.

(3) The department may request any additional information,
such as an assessment or an appraisal, or may recommend a modi-
fication to the application in order to make a final determination on
an award for business retention services from the Fund.

(4) Prior to making an award from the Fund for a for-profit busi-
ness firm described in OAR 123-016-0020, the department will make
a determination that business retention services are likely to result
in retaining a viable operation.

(5) Prior to making an award from the Fund for a closed facil-
ity or for a facility that houses a business which has announced its
closure, the department must determine:

(a) There is a reasonable probability of restarting or converting
the facility; and

(b) The business retention services will include consideration
of reemploying or continuing the employment of that facility’s for-
mer or existing labor force.

(6) In making a determination on an award from the Fund, the
department shall give preference to businesses, facilities that are
closed, or facilities housing businesses which have announced their
closure which are located in a distressed area as designated under
OAR 123-024.

(7) The department shall either approve or deny an application.
Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.224

Hist.: EDD 10-1985(Temp), f. 11-7-85, ef. 10-22-85; EDD 4-1987(Temp), f. &
ef. 10-1-87; EDD 13-1988, f. 5-24-88 (and corrected 5-27-88), cert. ef. 5-27-88;
EDD 19-2008(Temp), f. 6-9-08 cert. ef. 6-10-08 thru 11-15-08; Administrative
correction 12-22-08; EDD 12-2009, f. & cert. ef. 10-1-09

123-016-0050
Contracts for Awards

(1) Upon approval of an award from the Fund, the department
will enter into a contract with the recipient If the recipient is a for-
profit business, the contract will require, among other items, repay-
ment of the grant if the department has determined the business has
the ability to repay the grant without jeopardizing the viability of the
business. The department will make this determination based, in part,
on a recommendation from the contracted expert.

(2) Upon approval of an award from the Fund, the department
will determine the optimal method of delivering the business reten-
tion services to the recipient. In most instances, the department will
identify an expert in the subject area in which the business is expe-
riencing problems or an expert in the industry in which the business
is engaged and enter into a contract with the expert for the provision
of the business retention services.

(3) The department must ensure that costs for contractors are
consistent with usual and customary rates and that contractors are
certified, licensed, or otherwise experienced and qualified in their
field.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.224

Hist.: EDD 10-1985(Temp), f. 11-7-85, ef. 10-22-85; EDD 4-1987(Temp), f. &

ef. 10-1-87; EDD 13-1988, f. 5-24-88 (and corrected 5-27-88), cert. ef. 5-27-88;

EDD 19-2008(Temp), f. 6-9-08 cert. ef. 6-10-08 thru 11-15-08; Administrative

correction 12-22-08; EDD 12-2009, f. & cert. ef. 10-1-09

123-016-0060
Confidential Records
For applicants and recipients of business retention services,
ORS 192.502(17) lists certain types of business information that are
exempted from public records requests.
Stat. Auth: ORS 285A.075
Stats. Implemented: ORS 285A.224,192.502(17)
Hist.: EDD 4-1987(Temp), f. & ef. 10-1-87; EDD 13-1988, f. 5-24-88 (and cor-
rected 5-27-88), cert. ef. 5-27-88; EDD 19-2008(Temp), f. 6-9-08 cert. ef. 6-10-

08 thru 11-15-08; Administrative correction 12-22-08; EDD 12-2009, f. & cert.
ef. 10-1-09; OBDD 32-2010, f. & cert. ef. 10-1-10

DIVISION 17

OPERATION OF OREGON BUSINESS
DEVELOPMENT FUND

123-017-0005
Purpose
The purpose of these rules is to provide procedures, standards
and criteria for the making of loans from the Oregon Business Devel-
opment Fund.
Stat. Auth.: ORS 285A.110
Stats. Implemented: ORS 285B.050 - 285B.098
Hist.: EDD 2-1983(Temp), f. & ef. 5-25-83; EDD 1-1984, f. & ef. 1-5-84; EDD
37-1988, f. & cert. ef. 12-15-88; EDD 11-1999, f. & cert. ef. 10-11-99

123-017-0007
Policy and Set Asides

(1) It is the policy of the Business Development Commission,
the Finance Committee and the Business Development Department
to make loans from the Oregon Business Development Fund to qual-
ified applicants without regard to race, color, creed, sex, age or
national origin.

(2) Fifteen percent of the available money in the Fund shall be
set aside for loans to emerging small enterprises that are located in
or draw their work forces from within distressed areas.

(3) The Oregon Targeted Development Account is hereby estab-
lished within the Oregon Business Development Fund to make loans
in distressed areas. The Commission authorizes the Department to
transfer from time to time up to $10 million into or out of the Ore-

gon Targeted Development Account.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.050 - 285B.098
Hist.: EDD 1-1984, f. & ef. 1-5-84; EDD 10-1988, f. & cert. ef. 3-18-88; EDD
37-1988,f. & cert. ef. 12-15-88; EDD 9-1989(Temp), f. & cert. ef. 11-3-89; EDD
5-1990, f. & cert. ef. 3-5-90; EDD 11-1999, . & cert. ef. 10-11-99; EDD 6-2001,
f. & cert. ef. 10-9-01; EDD 5-2005, f. & cert. ef. 5-11-05; EDD 22-2009, f. 11-
30-09, cert. ef. 12-1-09

123-017-0008
Delegation

(1) Authority for the day-to-day operation of the fund, includ-
ing approval of loans and projects, and amendments thereto, is del-
egated to the Finance Committee.

(2) The Commission shall review and evaluate the operation of
the fund with such frequency as it may from time to time determine,
and may order any changes that it considers necessary or desirable.

(3) The Commission shall retain final authority over policies
and administrative procedures governing the operation of the fund.

(4) The Director or designee is authorized to execute any doc-
ument reasonably necessary or convenient to close any loan
approved by the Finance Committee or, in the case of loans of
$250,000 or less, by the Director.

(5) When applicable, the references to the Finance Committee
shall include the Director, acting in regard to loans for business
development projects of $250,000 or less pursuant to ORS

285B.080(3).
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.050 - 285B.098
Hist.: EDD 10-1988, f. & cert. ef. 3-18-88; EDD 37-1988, f. & cert. ef. 12-15-
88; EDD 9-1989(Temp), f. & cert. ef. 11-3-89; EDD 5-1990, f. & cert. ef. 3-5-
90; EDD 11-1999, f. & cert. ef. 10-11-99; EDD 6-2001, f. & cert. ef. 10-9-01;
EDD 6-2007(Temp), f & cert. ef. 8-29-07 thru 2-23-08; EDD 3-2008(Temp), f.
& cert. ef. 2-26-08 thru 8-1-08; EDD 21-2008, f. 7-31-08, cert. ef. 8-1-08; EDD
22-2009, f. 11-30-09, cert. ef. 12-1-09; OBDD 9-2010(Temp), f. & cert. ef. 4-12-
10 thru 10-9-10; OBDD 20-2010(Temp), f. & cert. ef. 5-28-10 thru 10-9-10;
OBDD 33-2010, f. & cert. ef. 10-1-10

123-017-0010
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. For purposes of this divi-
sion of administrative rules, unless the context demands otherwise:
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Chapter 123  Oregon Business Development Department

(1) “Applicant” means any county, municipality, person or any
combination of counties, municipalities or persons applying for a
loan from the Oregon Business Development Fund under ORS
285B.050 to 285B.098.

(2) “Business Development Project” means the acquisition,
engineering, improvement, rehabilitation, construction, operation or
maintenance of any property, real or personal, that is used or is suit-
able for use by an economic enterprise and that will result in or will
aid, promote or facilitate, development of one or more of the fol-
lowing activities:

(a) Manufacturing or other industrial production;

(b) Agricultural development or food processing;

(c) Aquacultural development or seafood processing;

(d) Development or improved utilization of natural resources;

(e) Convention facilities and trade centers;

(f) Destination facilitiesother than retail or food service busi-
nesses;

(g) Transportation or freight facilities; and

(h) Other activities that represent new technology or type of
economic enterprise that the Finance Committee determines are
needed to diversify the economic base of an area but not including:

(A) Construction of office buildings, including corporate head-
quarters; and

(B) Retail businesses, shopping centers or food service facili-
ties;

(C) An office area or facility providing an internal support func-
tion to, and serving as an integral part of, a business development
project shall not be considered an office building under paragraph
(h)(A) of this section.

(3) “Fund” or “OBDF” means the Oregon Business Develop-
ment Fund as defined and set forth in ORS 285B.050-285B.098.

(4) “Local Development Group” means any public or private
corporation that has as one of its primary purposes, as stated in its
articles of incorporation, charter or bylaws, the promotion of eco-
nomic development in any part of the State of Oregon.

(5) “Municipality” means any city, municipal corporation or
quasi-municipal corporation.

(6) “Person” means any individual, association of individuals,
joint venture, partnership, limited liability company or corporation.

(7) “Emerging Small Business” means any business as defined
in ORS 200.005.

(8) “Convention center” means a facility for the holding of
meetings, conferences, conventions, trade shows or similar gather-
ings. Sleeping accommodations may be included but at least one-
third of the OBDF proceeds must be used for public meeting facil-
ities. Such facilities must have the capacity to seat a minimum of 300
people. However, the Finance Committee, in its sole discretion, may
approve financing for projects consisting solely or primarily of sleep-
ing accommodations if the applicant sufficiently demonstrates that
existing sleeping accommodations are inadequate for existing facil-
ity meeting space.

(9) “Destination facility” means a project which has a signifi-
cant impact on the regional tourism economy and has the capacity
to be marketed to national or international markets. Incidental food
service facilities may be included. Sleeping accommodations with-
out unique attraction capabilities are not eligible.

(10) “County” means any county or federally recognized Ore-
gon Indian tribe.

Stat. Auth.: ORS 285A.110

Stats. Implemented: ORS 285B.050 & 285B.092

Hist.: EDD 2-1983(Temp), f. & ef. 5-25-83; EDD 1-1984, f. & ef. 1-5-84; EDD

10-1988, f. & cert. 3-18-88; EDD 37-1988, f. & cert. ef. 12-15-88; EDD 9-

1989(Temp), f. & cert. ef. 11-3-89; EDD 5-1990, f. & cert. ef. 3-5-90; EDD 8-

1996(Temp), f. & cert. ef. 8-13-96; EDD 4-1997, f. & cert. ef. 3-25-97; EDD 11-

1999, f. & cert. ef. 10-11-99; EDD 6-2001, f. & cert. ef. 10-9-01; EDD

6-2007(Temp), f & cert. ef. 8-29-07 thru 2-23-08; EDD 3-2008(Temp), f. & cert.

ef. 2-26-08 thru 8-1-08; EDD 21-2008, f. 7-31-08, cert. ef. 8-1-08; EDD 22-2009,

f. 11-30-09, cert. ef. 12-1-09; OBDD 9-2010(Temp), f. & cert. ef. 4-12-10 thru
10-9-10; Administrative correction 10-26-10

123-017-0015
Eligibility

(1) Eligible projects are business development projects as
defined in OAR 123-017-0010(2). If the Department is unable to
obtain a sufficient number of approvable applications to meet the
requirements of ORS 285B.059(5), it may, notwithstanding the lim-
itations imposed by 285B.050(2)(g)(B), make loans to service and
retail businesses operated by emerging small businesses which are
located in or draw their workforces from within distressed areas as
determined by the Department, when such projects provide com-
pelling economic development benefits. The amount of loans the
Department may make to service and retail businesses under (1) of
this section shall be limited to the amount calculated under the
method described in 285B.059(5).

(2) Eligible purposes are the financing of land, buildings, fix-
ture, equipment and machinery, research and development, and the
provision of working capital.

(3) Eligible applicants are defined in OAR 123-017-0010(1).

(4) The relocation of a facility from one labor market area to
another, if not accompanied by an expansion of the applicant’s busi-
ness or employment, is an eligible activity if:

(a) The relocation is caused by forces beyond the control of the
applicant; or

(b) The relocation is necessary for the continued operation of
the business; or

(c) There is no resulting loss of employment at the former site
of the business.

(5) Relending of funds shall not be an eligible activity, except
that the funds may be used for the local injection share of an SBA
503 or 504 Certified Development Company transaction.

(6) In cases where an otherwise eligible company or project has
an insignificant (less than 25 percent) ineligible portion, the entire
project may be determined eligible for a loan from the fund.

(7) Other than as specified in section (6) and (10) of this rule,
Fund financing will be limited to 40 percent of the amount of the eli-
gible costs, except that Fund financing may equal up to 50 percent
of eligible costs when the application is submitted through or refer-
ral for financing is made to the Department by a Financial Institu-
tion.

(8) Tourist facilities shall not be eligible unless:

(a) The project can be qualified as a convention center; or

(b) The project can be qualified as a destination attraction with
significant regional economic impact.

(9) Refinancing of existing debt, including existing trade
payables and delinquent taxes, shall not be eligible unless the appli-
cant demonstrates to the satisfaction of the Finance Committee that:

(a) The applicant contributes significantly to a target population
or to a geographical area targeted by the Oregon Business Devel-
opment Fund;

(b) The applicant requires refinancing to remain viable. Assess-
ment of viability will be made at the sole discretion of the Finance
Committee;

(c) Lenders agree to extend due dates, provide additional financ-
ing or provide other favorable terms to the applicant; and

(d) The applicant meets all other requirements set forth in
statute and administrative rule, including demonstrating to the sat-
isfaction of the Finance Committee that the project is feasible and a
reasonable risk, has a reasonable prospect of repayment and can pro-
vide good and sufficient collateral.

(10) Except for the Oregon Targeted Development Account,
Fund financing may exceed 50 percent of the amount of the eligible
project costs and/or may be approved without a commitment from
a commercial or private lender, or a local development group, to par-
ticipate in the financing of the project, if

(a) Two or more Financial Institutions have denied a financing
request for the project by the borrower. Such denied financing
request must:

(A) Be for a loan for an eligible Fund loan purpose; and

(B) Be evidenced by a written denial from the Financial Insti-
tution specifying the reason(s) for the denial. Denial for reasons such
as an incomplete application, failure to provide requested informa-
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tion, or the requested loan is for a purpose for which or on terms
under which the Financial Institution does not make loans is not
acceptable as a denial of financing; and

(b) The applicant certifies that there is no other available financ-
ing for the project with documentation as required by the Finance
Committee.

(11) Fund financing may be approved without a commitment
from a commercial or private lender or a local development group
to participate in the financing of the project if the applicant is a coun-
ty or municipality, or if there are required forms of payments other

than scheduled principal and interest.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.059, 285B.080(3) & 285B.092
Hist.: EDD 2-1983(Temp), f. & ef. 5-25-83; EDD 1-1984, f. & ef. 1-5-84; EDD
10-1988, f. & cert. ef. 3-18-88; EDD 37-1988, f. & cert. ef. 12-15-88; EDD 9-
1989(Temp), f. & cert. ef. 11-3-89; EDD 5-1990, f. & cert. ef. 3-5-90; EDD 25-
1990 (Temp), f. & cert. ef. 9-13-90; EDD 29-1990, f. & cert. ef. 12-12-90; EDD
6-1991(Temp), f. & cert. ef. 6-18-91; EDD 8-1996(Temp), f. & cert. ef. 8-13-96;
EDD 4-1997, f. & cert. ef. 3-25-97; EDD 9-1997(Temp), f. & cert. ef. 10-7-97;
EDD 8-1998, f. & cert. ef. 5-22-98; EDD 11-1999, f. & cert. ef. 10-11-99; EDD
6-2001, f. & cert. ef. 10-9-01; EDD 6-2007(Temp), f & cert. ef. 8-29-07 thru 2-
23-08; EDD 3-2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08; EDD 21-2008, f.
7-31-08, cert. ef. 8-1-08; EDD 22-2009, f. 11-30-09, cert. ef. 12-1-09; OBDD 9-
2010(Temp), f. & cert. ef. 4-12-10 thru 10-9-10; OBDD 20-2010(Temp), f. & cert.
ef. 5-28-10 thru 10-9-10; OBDD 33-2010, f. & cert. ef. 10-1-10; OBDD 6-2013,
f. & cert. ef. 7-1-13

123-017-0020
Preference

(1) Except in the case of a loan made from the Oregon Target-
ed Development Account, the Finance Committee shall give pref-
erence to loan applications for projects that demonstrate an overall
community benefit and that have one or more of the following char-
acteristics:

(a) Have a ratio of at least one projected job created or saved
per $30,000 sought to be borrowed from the Oregon Business Devel-
opment Fund.

(b) Are operated by businesses with 100 or fewer employees;

(c) Are located in rural or distressed areas of the state;

(d) Are located in Enterprise Zones designated under ORS
285C.050 — 285C.250;

(e) Employ displaced workers in the area;

(f) Assist in the economic diversification of the area;

(g) Contain a significant amount of owner equity capital. At
least ten percent of the project costs for established companies (three
years old or more) and 30 percent of project costs for start-ups (firms
less than three years old, or firms making the transition from research
and development to production) should come from equity or subor-
dinated loans from the owners;

(h) Maximize participation by financial institutions and local
development groups;

(i) Produce goods or services for the export market;

(j) Encourage the flow of capital from outside the local area; and

(k) Do not cause severe adverse competitive disadvantages to
existing businesses.

(2) The Finance Committee shall be the sole judge of the rela-
tive importance of each of the above factors for each individual loan
application under consideration. Factors will not necessarily be
assigned the same weights under all circumstances.

(3) In the case of a loan made from the Oregon Targeted Devel-
opment Account, the Finance Committee will strive to fund projects
that will create or save at least one job for every $20,000 of Oregon

Business Development Fund investment.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.059 & 285B.092
Hist.: EDD 2-1998(Temp), f. & cert. ef. 5-25-83; EDD 1-1984, f. & cert. ef. 1-
5-84; EDD 10-1988, f. & cert. ef. 3-18-88; EDD 37-1988, . & cert. ef. 12-15-
88; EDD 5-1990, . & cert. ef. 3-5-90; EDD 6-1991(Temp), . & cert. ef. 6-18-
91; EDD 11-1999, f. & cert. ef. 10-11-99; EDD 6-2001, f. & cert. ef. 10-9-01;
EDD 5-2005, f. & cert. ef. 5-11-05; EDD 6-2007(Temp), f & cert. ef. 8-29-07 thru
2-23-08; EDD 3-2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08; EDD 21-2008,
f.7-31-08, cert. ef. 8-1-08; OBDD 20-2010(Temp), f. & cert. ef. 5-28-10 thru 10~
9-10; OBDD 33-2010, f. & cert. ef. 10-1-10

123-017-0025
Application Procedure

(1) It is the policy of the Finance Committee to strive for and
encourage, throughout the application process:

(a) Maximum participation by financial institutions and local
development groups; and

(b) A minimum administrative burden on the applicant and on
the local government.

(2) Any applicant may submit an application to the Department
on a form approved by the Department, together with an application
fee.

(3) If the amount of the loan being sought from the Fund is
$250,000 or less, the Director may in the Director’s sole discretion
approve or deny the loan request or forward it to the Finance Com-
mittee for the Committee’s consideration.

(4) If the amount of the loan being sought from the fund exceeds
$250,000 the Department shall make a recommendation to the
Finance Committee, which may in its sole discretion approve or deny
the loan request.

(5) If a loan request is approved, the Department shall prepare
the documents necessary to close the loan transaction. Such docu-
ments shall reflect all terms and conditions upon which the Finance
Committee or the Director may have conditioned approval of the
loan. Any material modifications of those terms and conditions must
be approved by the Chair of the Finance Committee or his/her

designee, or the Director for loans of $250,000 or less.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.053 & 285B.092
Hist.: EDD 2-1983(Temp), f. & ef. 5-25-83; EDD 1-1984, f. & ef. 1-5-84; EDD
10-1988, f. & cert. ef. 3-18-88; EDD 37-1988, f. & cert. ef. 12-15-87; EDD 11-
1999, f. & cert. ef. 10-11-99; EDD 6-2001, f. & cert. ef. 10-9-01; EDD 5-2005,
f. & cert. ef. 5-11-05; EDD 6-2007(Temp), f & cert. ef. 8-29-07 thru 2-23-08;
EDD 3-2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08; EDD 21-2008, f. 7-31-
08, cert. ef. 8-1-08; EDD 22-2009, f. 11-30-09, cert. ef. 12-1-09; OBDD 9-
2010(Temp), f. & cert. ef. 4-12-10 thru 10-9-10; OBDD 20-2010(Temp), f. & cert.
ef. 5-28-10 thru 10-9-10; OBDD 33-2010, f. & cert. ef. 10-1-10

123-017-0030
Loan Conditions

(1) The Director (for loan requests of $250,000 or less) or the
Finance Committee may approve a loan request if it finds that:

(a) Fund participation in any financing shall not exceed 40 per-
cent of the total amount of the eligible project costs, except that Fund
financing may be up to 50 percent when an application is submitted
through a Financial institution or Fund financing may exceed 40 per-
cent when two or more Financial Institutions have denied financing
as outlined in OAR 123-017-0015(10).

(b) The proposed business development project is feasible and
a reasonable risk from practical and economic standpoints, and the
loan has reasonable prospect of repayment.

(c) The applicant can provide good and sufficient collateral for
the loan, as determined by the Commission. The Commission’s secu-
rity interest may be subordinated to the security interest of other
lenders participating in the project. The security interest of loans
from the Oregon Targeted Development Account will not be subor-
dinated to the security interest of other lenders, unless the Finance
Committee or the Director finds there is an abundance of collateral
and/or company or guarantor financial strength. The Business Devel-
opment Commission may make loans in distressed areas, as defined
by the Department, without regard to the requirements for security
and collateral under ORS 285B.059 and 285B.062 that are otherwise
applicable. Collateral value of out-of-state real property will be sig-
nificantly discounted from nominal assessed or appraised value.

(d) Monies in the Oregon Business Development Fund are or
will be available for the proposed business development project.

(e) There is a need for the proposed business development pro-
ject.

(f) The applicant’s financial resources are adequate to ensure
success of the project.

(g) The applicant has not received or entered into a contract or
contracts exceeding $1,000,000 with the Commission, under
authority of ORS 285B.050-285B.098, for the previous 365 days.
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(2) The Finance Committee may, in its sole discretion, permit
the assumption of an outstanding Oregon Business Development
Fund Loan, if the assuming obligor satisfies the Finance Committee
or the Director as to its willingness and ability to perform all obli-
gations of the original borrower related to the loan, including but not
limited to the obligation to repay the loan in accordance with its
terms, and if the State’s collateral position is not diminished. Ore-
gon Business Development Fund loans are not, however, necessar-
ily or automatically assumable. A complete application, application
fee and supporting documentation are required to initiate review of
the request.

(3) The applicant agrees to abide by all laws and regulations

applicable to the applicant’s project.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.059 & 285B.092
Hist.: EDD 2-1983(Temp), f. & ef. 5-25-83; EDD 1-1984, f. & ef. 1-5-84; EDD
10-1988, f. & cert. ef. 3-18-88; EDD 37-1988, f. & cert. ef. 12-15-88; EDD 9-
1989(Temp), f. & cert. ef. 11-3-89; EDD 5-1990, f. & cert. ef. 3-5-90; EDD 8-
1996(Temp), f. & cert. ef. 8-13-96; EDD 4-1997, f. & cert. ef. 3-25-97; EDD 9-
1997(Temp), f. & cert. ef. 10-7-97; EDD 8-1998, f. & cert. ef. 5-22-98; EDD
11-1999, . & cert. ef. 10-11-99; EDD 6-2001, f. & cert. ef. 10-9-01; EDD 5-2005,
f. & cert. ef. 5-11-05; EDD 6-2007(Temp), f & cert. ef. 8-29-07 thru 2-23-08;
EDD 3-2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08; EDD 21-2008, f. 7-31-
08, cert. ef. 8-1-08; EDD 22-2009, f. 11-30-09, cert. ef. 12-1-09; OBDD 9-
2010(Temp), f. & cert. ef. 4-12-10 thru 10-9-10; OBDD 20-2010(Temp), f. & cert.
ef. 5-28-10 thru 10-9-10; OBDD 33-2010, f. & cert. ef. 10-1-10; OBDD 6-2013,
f. & cert. ef. 7-1-13

123-017-0035
Loan Agreement

If the Finance Committee approves the business development
project, the Finance Committee or the Director, on behalf of the state,
and the borrower may enter into a loan contract of not more than
$1,000,000, secured by good and sufficient collateral (except as
noted in OAR 123-017-0030(1)(c)), as determined by the Finance
Committee, that shall set forth, among other matters:

(1) A plan for repayment by the borrower to the Oregon Busi-
ness Development Fund moneys borrowed from the Fund used for
the business development project with interest charged on those mon-
eys at the fixed rate of one percentage point more than the prevail-
ing interest rate on United States Treasury bills, notes or bonds of a
comparable maturity. Loans made from the Oregon Targeted Devel-
opment Account shall be made at a fixed interest rate of four per-
centage points less than the prevailing prime rate. Loans made under
the conditions of OAR 123-0017-0015(10) shall be made at a fixed
interest rate of not less than five percentage points over the prevail-
ing prime rate. The rate shall not be less than four percent. For the
purposes of this section, the prevailing interest rate shall be the week-
ly average interest rate as set forth in the most recent Federal Reserve
Statistical Release H.15(519) that the Department has received at the
time the loan is approved. The repayment plan, among other matters:

(a) Shall provide for commencement of repayment by the appli-
cant of moneys used for the business development project and inter-
est thereon no later than one year after the date of the loan contract
or at such other time as the Finance Committee may provide;

(b) May provide for reasonable extension of the time for mak-
ing any repayment in emergency or hardship circumstances if
approved by the Finance Committee or the Director;

(c) Shall provide for such evidence of debt assurance of, and
security for, repayment of the loan as is considered necessary by the
Finance Committee;

(d) Shall set forth a schedule of payments and the period of loan
which shall not exceed the usable life of the contracted project or 25
years from the date of the contract, whichever is less. The payment
schedule shall include repayment of interest that accrues during any
period of delay in repayment authorized by subsection (a) of this sec-
tion, and the payment schedule may require payments of varying
amounts for collection of accrued interest. The term of the Fund loan
will normally be matched to, and not exceed twice that of, the com-
mercial or private lender participating in the project, if applicable.
Loans from the Oregon Targeted Development Account shall be for
a maximum term of 5 years, with a maximum amortization of 15
years. Loans made under the terms of OAR 123-017-0015(10) shall

be for a maximum term of 5 years, with a maximum amortization of
20 years.

(e) Arequest to renew any loan from the Fund that has reached
its scheduled maturity and has not been repaid in full may be
approved by the Finance Committee (or Director if the principal bal-
ance does not exceed $250,000), with any additional terms and con-
ditions, including interest rate, that it may determine. A new appli-
cation, including an application fee and supporting documentation,
are required to initiate review of the request.

(f) Shall set forth a procedure for formal declaration of delin-
quency or default of payment by the Department. Loans shall be
declared delinquent when any payment is more than ten days late.
Borrower shall be notified in writing of declaration of delinquency,
and shall have 31 days from the original payment date to bring the
loan current. If the loan is not brought current, or arrangements sat-
isfactory to the Department for bringing the loan current have not
been made, the Department may declare the loan in default, declare
the entire outstanding indebtedness to be forthwith due and payable
and assign the loan to the Attorney General for collection; The
Finance Committee or the Director or their designee is authorized to
approve any modification of terms on a loan that is delinquent or in
default as deemed necessary or prudent to most likely effect repay-
ment of the loan to the Fund.

(g) May allow for forms of payment on loans other than sched-
uled principal and interest payments, as determined by the Finance
Committee, or Director in the case of loans of $250,000 or less.

(2) Provisions satisfactory to the Department for field engi-
neering and inspection, the Department to be the final judge of com-
pletion of the contract.

(3) That the liability of the state under the contract is contingent
upon the availability of moneys in the Oregon Business Development
Fund for use in the business development project.

(4) Such further provisions as the Finance Committee consid-
ers necessary to ensure expenditure of the funds for the purposes set
forth in the approved application.

(5) That the borrower is responsible for payment of:

(a) All of the expenses of the operation and maintenance of the
project, including adequate insurance;

(b) All taxes and special assessments levied with respect to the
leased premises and payable during the term of the lease;

(c) Insurance premiums and providing insurance in amount and
coverage acceptable to the Finance Committee. Such insurance shall
include but shall not be limited to: fire and hazard insurance, liabil-
ity insurance and flood insurance (if applicable); and

(d) Out-of-pocket costs associated with the loan closing which
may include but are not limited to filing and recording fees, title
insurance and appraisals, and attorney fees.

(6) That the borrower will provide to the Department on an
annual basis, within 120 days of the end of its fiscal year, the same
type of financial statements as required by the participating bank. The
Finance Committee or the Department may require additional finan-
cial information.

(7) The Finance Committee, or Director for loans under
$250,000, may require an assignment of life insurance on active prin-
cipals in borrower.

(8) The Department, at its sole discretion, may require the exe-
cution of a Commitment Letter and receipt of a non-refundable Com-
mitment Fee to secure resources necessary to fund the loan. The
Commitment Fee will be applied at closing to the loan fee. If the loan
does not close, the Commitment Fee will not be refunded.

(9) In the case of loans of more than $100,000 that are funded
by proceeds from the Oregon Lottery, that the borrower shall make
a good faith effort to hire and retain low-income individuals who
have received job training assistance from publicly funded job train-
ing providers and enter into a first-source hiring agreement with a
publicly funded job training provider.

(10) If the loan will result in the construction, expansion, reha-
bilitation or remodeling of a facility to which the public has access,
adequate access for handicapped persons must be provided. This pro-
vision applies only to firms that deal directly with the general pub-
lic in the normal and usual course of their business, and to facilities
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in which business is customarily transacted by and with members of
the general public.

(11) If a project involves building construction, expansion, reha-
bilitation or modification, a loan from the fund shall be permanent

and not interim financing.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.062 & 285B.092
Hist.: EDD 2-1983(Temp), f. & ef. 5-25-83; EDD 1-1984, f. & ef. 1-5-84; EDD
10-1988, f. & cert. ef. 3-18-88; EDD 37-1988, f. & cert. ef. 12-15-88; EDD 9-
1989(Temp), f. & cert. ef. 11-3-89; EDD 5-1990, f. & cert. ef. 3-5-90; EDD 25-
1990 (Temp), f. & cert. ef. 9-13-90; EDD 29-1990, f. & cert. ef. 12-12-90; EDD
8-1996(Temp), f. & cert. ef. 8-13-96; EDD 4-1997, f. & cert. ef. 3-25-97; EDD
9-1997(Temp), f. & cert. ef. 10-7-97; EDD 8-1998, f. & cert. ef. 5-22-98; EDD
11-1999, f. & cert. ef. 10-11-99; EDD 6-2001, f. & cert. ef. 10-9-01; EDD 5-2005,
f. & cert. ef. 5-11-05; EDD 6-2007(Temp), f & cert. ef. 8-29-07 thru 2-23-08;
EDD 3-2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08; EDD 21-2008, f. 7-31-
08, cert. ef. 8-1-08; EDD 22-2009, f. 11-30-09, cert. ef. 12-1-09; OBDD 9-
2010(Temp), f. & cert. ef. 4-12-10 thru 10-9-10; OBDD 20-2010(Temp), f. & cert.
ef. 5-28-10 thru 10-9-10; OBDD 33-2010, f. & cert. ef. 10-1-10; OBDD 6-2013,
f. & cert. ef. 7-1-13

123-017-0037
Appeals, Servicing,
Modifications

(1) If the Director denies a loan request, the applicant may
appeal the Director’s decision to the Finance Committee. The
Finance Committee may:

(a) Affirm the Director’s denial; or

(b) Decide to consider the loan request itself.

(2) If the Finance Committee denies a loan request, the appli-
cant has the right to appeal to the Finance Committee for a rehear-
ing of its application.

(3) An applicant has the right to appear in person at the appeal
hearing, and to introduce whatever books, documents and data it
regards as necessary to support the appeal.

(4) An applicant whose appeal of the Director’s or the Finance
Committee’s decision has been denied by the Finance Committee
must submit a new application, including a new application fee, to
be eligible for further consideration of a new loan request.

(5) All loans shall be monitored by, and all loan repayments
shall be made to, the Department.

(6) It is the responsibility of the Borrower to ensure that the
Department receives its payment by the due date.

(7) Any request for modification or amendment to any loan con-
dition shall be made in writing to the Department and approved by
the Finance Committee or Director. However, in those cases where
a requested amendment or modification will not have a serious
adverse effect on the State’s security position, the Chairperson or
his/her designee from the Finance Committee or the Director may
approve such requested amendment or modification.

(8) If the Director, the Finance Committee, its Chairperson or
designee, consents to any requested modification, assumption or
amendment, the Borrower shall be responsible for all costs, includ-
ing filing fees, of modifying or amending of any loan documents, fil-
ings, recordings or financing statements.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285B.059, 285B.062 & 285B.092

Hist.: EDD 10-1988, f. & cert. ef. 3-18-88; EDD 37-1988, f. & cert. ef. 12-15-

88; EDD 11-1999, f. & cert. ef. 10-11-99; EDD 6-2001, f. & cert. ef. 10-9-01;

EDD 5-2005, f. & cert. ef. 5-11-05; EDD 22-2009, f. 11-30-09, cert. ef. 12-1-09

Amendments, Assumptions and

123-017-0055
Fees and Charges

(1) The Department shall charge and collect a loan fee of $200
at the time the application is filed.

(2) In addition, the applicant, immediately upon receiving the
loan proceeds, shall pay to the Department one and one-half percent
of the principal amount of the loan.

(3) The Department may charge and collect a Commitment Fee,
payable to the Department, in an amount up to three quarters of one
percent of the principal amount of the loan to be applied to the fee
specified in section (2) of this rule at closing of the loan. If the loan
does not close, the Commitment Fee will not be refunded.

(4) The Department may charge and collect an Assumption Fee,
payable to the Department, in an amount up to one half of one per-

cent of the remaining principal balance of the loan. The individual
or entity assuming the obligation will also be responsible for clos-
ing costs associated with the transfer of debt including but not lim-
ited to document preparation, review of documentation for legal suf-
ficiency, title, escrow, recording or filing fees.

(5) The Department may charge and collect a Loan Modifica-
tion Fee, payable to the Department, of $50 at the time of the mod-
ification request. A loan modification may include, but, is not lim-
ited to, modification to terms of repayment, subordination requests
or collateral swaps. The individual or entity requesting the modifi-
cation will also be responsible for costs associated with the modifi-
cation including, but, not limited to, document preparation, review
of documentation for legal sufficiency, title, escrow, recording or fil-
ing fees.

(6) Monies referred to in (1), (2), (3), (4) and (5) of this section
shall be paid into the Fund.

(7) The Department mays, in its sole discretion, use some or all
of the money collected under section (2) of this rule, plus a maximum
of an additional one and one-half percent, as payment to a contract-
ed local development group for referring projects for financing, pack-
aging the loans, processing applications, investigating proposed busi-
ness development projects and servicing outstanding loans. In no
case shall the Department make any payment of more than $10,000
for any one project. In no case shall the Department make any pay-
ment to any third party until the loan has been closed and the Depart-

ment has collected the fee specified in section (2) of this rule.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.056, 285B.068 & 285B.092
Hist.: EDD 2-1983(Temp), f. & ef. 5-25-83; EDD 1-1984, f. & ef. 1-5-84; EDD
10-1988, f. & cert. ef. 3-13-88; EDD 37-1988, f. & cert. ef. 12-15-88; EDD 5-
1990, f. & cert. ef. 3-5-90; EDD 11-1999, f. & cert. ef. 10-11-99; EDD 6-2001,
f. & cert. ef. 10-9-01; EDD 6-2007(Temp), f & cert. ef. 8-29-07 thru 2-23-08;
EDD 3-2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08; EDD 21-2008, f. 7-31-
08, cert. ef. 8-1-08; EDD 22-2009, f. 11-30-09, cert. ef. 12-1-09; OBDD 20-
2010(Temp), f. & cert. ef. 5-28-10 thru 10-9-10; OBDD 33-2010, f. & cert. ef.
10-1-10; OBDD 6-2013, f. & cert. ef. 7-1-13

DIVISION 18
CAPITAL ACCESS PROGRAM

123-018-0000
Purpose and Scope

(1) The purpose of this division of administrative rules is to pro-
vide definitions, procedures, standards and criteria, to establish eli-
gibility, and to stipulate rights and obligations for operation of the
Capital Access Program.

(2) The Capital Access Program assists small businesses need-
ing financial capital to grow and to undertake economic activity in
this state by subsidizing loss reserves so that conventional lending
institutions have greater capacity to satisfy this need.

Stat. Auth.: ORS 183.310 - 183.550 & 285.109 - 285.119

Stats. Implemented: ORS 285.109 - 285.119

Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.

4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.

ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05

123-018-0010
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001 as used in this division of
administrative rules, the following definitions apply, unless the con-
text requires otherwise:

(1) “Agreement” means a contract between a Financial Insti-
tution and the Department authorizing the Financial Institution to
participate in the Program as required under ORS 285B.113.

(2) “Borrower” means a Qualified Business, including but not
limited to a corporation, partnership, limited liability company, joint
venture, sole proprietorship, cooperative, or non-profit corporation,
that has received a Qualified Loan from a Participating Financial
Institution. The borrower, or any principal of the borrower, may not
be an executive officer, director, or principal shareholder of the finan-
cial institution lender; a member of the immediate family of such
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executive officer, director or principal shareholder; or a related inter-
est to any of the above. The terms “executive officer”, “director”,
“principal shareholder”, “immediate family”, and “related interest”
are described in 12 C.F.R. part 215.

(3) “Brownfield” means any real property where expansion or
redevelopment is complicated by actual or perceived environmen-
tal contamination.

(4) “Department” means the State of Oregon Business Devel-
opment Department under ORS Chapter 285A.

(5) “Distressed Area” means a geographic area so designated as
described in division 024 of these administrative rules.

(6) “Enrolled Loan” means a Qualified Loan enrolled in the
Program as described in OAR 123-018-0080, including but not lim-
ited to a term loan or line of credit.

(7) “Environmental action” on a brownfield(s) means activities
undertaken to:

(a) Determine if a release has occurred, or may occur, if the
release or potential release poses a significant threat to human health
or the environment, or if additional remedial actions may be required
at the site;

(b) Conduct a remedial investigation and a feasibility study;

(c) Plan for remedial action or removal; or

(d) Conduct a remedial action or removal action at a site.

(8) “Fund” means the Capital Access Fund in the State Treasury
under ORS 285B.109.

(9) “Loss” means any principal amount due and not paid,
accrued interest due and not paid, and actual and necessary, docu-
mented out-of-pocket collection expenses at the time the Partici-
pating Financial Institution determines, in a manner consistent with
its standard lending and loan loss criteria and normal method for
making such determinations, that an Enrolled Loan is uncollectible
and is to be charged off as a loss. The amount of principal and inter-
est included in the Loss shall not exceed the principal amount of the
Enrolled Loan, plus accrued and unpaid interest on covered princi-
pal amount from the date the Qualified Loan is made.

(10) “Loss Reserve Account” means an account in the State
Treasury or any Financial Institution that is established and main-
tained by the Department for the benefit of a Financial Institution par-
ticipating in Program.

(11) “Participating Financial Institution” means a Financial
Institution that has executed an Agreement with the Department to
participate in the Program, has enrolled one or more qualified loans,
and has adequate capacity, as determined by the Department, to
underwrite and monitor business-purpose loans.

(12) “Primary Economic Effect” means the majority of eco-
nomic benefit resulting from a business activity. A business’s Primary
Economic Effect is in a particular geographic location if either at
least 51 percent of the business’s total revenues are generated, or at
least 51 percent of the business’s total jobs are created or retained,
in that location.

(13) “Principal” in regards to a Borrower is defined as:

(a) If a sole proprietorship, the proprietor;

(b) If a partnership, each managing partner and each partner
who is a natural person and holds a twenty percent (20%) or more
ownership interest in the partnership; and

(c) If a corporation, limited liability company, association or a
development company, each director, each of the five most highly
compensated executives or officers of the entity, and each natural
person who is a direct or indirect holder of twenty percent (20%) or
more of the ownership stock or stock equivalent of the entity.

(14) “Principal” in regards to a Lender is defined as:

(a) If a sole proprietorship, the proprietor;

(b) If a partnership, each partner; and

(c) If a corporation, limited liability company, association or a
development company, each director, each of the five most highly
compensated executives, officers or employees of the entity, and each
direct or indirect holder of twenty percent (20%) or more of the own-
ership stock or stock equivalent of the entity.

(15) “Program” means the Capital Access Program authorized
by ORS 285B.109 to 285B.119.

(16) “Qualified Business” means any person, conducting busi-
ness for profit or not for profit, which is authorized to conduct busi-
ness in the State of Oregon.

(17) “Qualified Loan” means a loan or portion of a loan made
by a Participating Financial Institution to a Qualified Business for
any business activity that has its Primary Economic Effect in Ore-
gon. The term does not include a loan or portion of a loan used for
any of the following purposes:

(a) The purchase of owner-occupied residential housing or for
the construction, improvement, or purchase of residential housing
that is owned or to be owned by the Borrower;

(b) The purchase of real property that is intended for resale or
not used for the business operations of the Borrower;

(c) Refinance of the balance of an existing loan that is not an
Enrolled Loan. Any portion of the loan used for a qualified purpose
(i.e., that is in excess of the balance of an existing loan that is not an
Enrolled Loan) may be eligible to be enrolled.

(d) The purchase of securities;

(e) Lobbying activities;

(f) Repayment of delinquent federal or state income taxes unless
the Borrower has a payment plan in place with the relevant taxing
authority;

(g) Repayment of taxes held in trust or escrow;

(h) Reimbursement of funds owed to any owner, including any
equity injection or injection of capital for the business’ continuance;

(i) Purchase of any portion of the ownership interest of any
owner of the business; or

(j) Refinance of any portion of a loan enrolled in another state
or federal credit enhancement or credit insurance program.

(k) The term also does not include a loan where any Principal
of the Borrower has been convicted of a sex offense against a minor
as such terms are defined in section 111 of the Sex Offender Regis-
tration and Notification Act (42 U.S.C. 16911).

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 285A.075, 285B.115(3) & 285B.117(4)

Stats. Implemented: ORS 285B.109 - 285B.119

Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.
4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.
ef. 8-18-92; EDD 1-1994(Temp), f. & cert. ef. 1-11-94; EDD 9-1994, f. 5-27-94,
cert. ef. 6-1-94; EDD 10-1997(Temp), f. & cert. ef. 10-7-97; EDD 9-1998, f. &
cert. ef. 5-22-98; EDD 8-2005, f. & cert. ef. 10-24-05; EDD 8-2007(Temp), f. &
cert. ef. 9-4-07 thru 2-29-08; EDD 6-2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-
08; EDD 22-2008, f. 7-31-08, cert. ef. 8-1-08; OBDD 13-2010, f. 4-30-10, cert.
ef.5-1-10; OBDD 9-2011(Temp), . & cert. ef. 12-19-11 thru 6-15-12; OBDD 6-
2012, f. & cert. ef. 6-1-12

123-018-0020
Authority to Implement Program

The manager of the Department’s Business Finance programs,
or his/her designee, may execute any document reasonably necessary

or convenient to implement the Program.
Stat. Auth.: ORS 285A.075, 285B.113(3)
Stats. Implemented: ORS 285B.109 - 285B.119
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.
4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.
ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05; OBDD 13-2010, . 4-30-10, cert.
ef. 5-1-10

123-018-0030
Program Registration Procedure

(1) A Financial Institution wishing to participate in the Program
must submit a completed program registration application using a
form prescribed by the Department.

(2) The Department shall determine the Financial Institution’s
eligibility to participate in the Program, based on the submitted appli-
cation and other information the Department may deem necessary or
appropriate.

(3) A Financial Institution that the Department determines is eli-
gible to participate in the Program may enter into an Agreement with

the Department as described in OAR 123-018-0040.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.109 & 285B.119
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.
4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.
ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05
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123-018-0040
Agreement

All Agreements entered into between a Participating Financial
Institution and the Department shall provide:

(1) For the creation of a Loss Reserve Account by the Depart-
ment, owned by the Department for the benefit of the Participating
Financial Institution in accordance with ORS 285B.115;

(2) That the liability of the State of Oregon and the Department
to the Participating Financial Institution under the Agreement is lim-
ited to the outstanding balance in the Loss Reserve Account for that
Participating Financial Institution, less the portion of the interest that
is available for withdrawal by the Department for administrative
costs as described in OAR 123-018-0060;

(3) That the terms and conditions of Qualified Loans are to be
determined solely by the Participating Financial Institution and Bor-
rower;

(4) The method for enrolling Qualified Loans in the Program;

(5) That the Borrowers, the Participating Financial Institution,
and (subject to the availability of money in the Fund) the Department
will deposit moneys into the Participating Financial Institution’s Loss
Reserve Account when the Participating Financial Institution
makes a Qualified Loan to a Borrower;

(6) A claims process for reimbursement of Losses that have
been incurred from defaults on Enrolled Loans;

(7) For payment by the Department from the Loss Reserve
Account to the Participating Financial Institution to reimburse it for
such Losses, up to the total amount of the then current balance avail-
able in the Loss Reserve Account, less the portion of the earned inter-
est that belongs to the department for administrative costs.

(8) For disposition of any recoveries from a Borrower made by
the Participating Financial Institution subsequent to being reimbursed
for any Loss by the Department;

(9) Conditions for subrogation of the Department, at the Depart-
ment’s request, to the rights of the Participating Financial Institution
in collateral, personal guarantees or other forms of security for the
Qualified Loan;

(10) Conditions for withdrawal by the Department of excess
balances or of certain interest earnings (see OAR 123-018-0150) in
the Loss Reserve Account;

(11) Conditions for termination by the Department of the obli-
gation to enroll Qualified Loans under the Program;

(12) Conditions for termination of the Agreement, and dispo-
sition by the Department of any remaining balance in the Loss
Reserve Account;

(13) For withdrawal by the Participating Financial Institution
from the Program and disposition by the Department of any remain-
ing balance in the Loss Reserve Account;

(14) For the Participating Financial Institution to periodically
report to the Department any information the Department requires,
including financial information that is identifiable with, or identifi-
able from, the financial records of a Borrower;

(15) For inspection by the Department of the Participating
Financial Institution’s pertinent files relating to Enrolled Loans;

(16) That the Department may require from the Participating
Financial Institution information relating to the Participating Finan-
cial Institution’s status and performance, as developed by or for
applicable state or federal regulatory bodies, and relevant to the Par-
ticipating Financial Institution’s participation in the Program or the
financial health of institution, or that the Department may obtain pub-
lic information from state or federal regulatory bodies such as the
Oregon State Department of Consumer and Business Services, Divi-
sion of Finance and Corporate Securities; and

(17) For other terms and conditions as the Department may
require.

Stat. Auth.: ORS 285A.075 & 285B.115(3)

Stats. Implemented: ORS 285B.113, 285B.115,285B.117 & 285B.118

Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.

4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.

ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05; EDD 8-2007(Temp), f. & cert.

ef. 9-4-07 thru 2-29-08; EDD 6-2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08;

EDD 22-2008, f. 7-31-08, cert. ef. 8-1-08

123-018-0050
Establishing a Loss Reserve Account

After executing an Agreement with a Participating Financial
Institution, the Department shall establish a Loss Reserve Account
to receive the fees described in OAR 123-018-0070 from the Bor-
rower and the Participating Financial Institution, as well as the
Department’s matching contribution from the Fund as described in
OAR 123-018-0080 and 123-018-0085. Except as determined by the
Department to be otherwise necessary or desirable, the Loss Reserve
Account shall be domiciled with the Participating Financial Institu-
tion in the form of an insured, interest-earning demand deposit
account.

Stat. Auth.: ORS 285A.075 & 285B.115(3)

Stats. Implemented: ORS 285B.115 & 285B.117

Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.

4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.

ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05

123-018-0060
Ownership, Control, Investment of Loss Reserve Account

(1) All moneys in a Loss Reserve Account are the exclusive
property of the State of Oregon, acting by and through the Depart-
ment, and are controlled solely by the Department. The Department
may withdraw funds from a Loss Reserve Account only as described
in this division of administrative rules or as contained in provisions
of the applicable Agreement.

(2) The Department may withdraw and transfer into the Capi-
tal Access Fund up to 50% of the interest earned on moneys in Loss
Reserve Accounts to pay for administrative expenses incurred by the
Department.

(3) Any earnings on the balance in a Loss Reserve Account are
part of the Loss Reserve Account, except as described in this section
and in OAR 123-018-0150.

Stat. Auth.: ORS 285A.075 & 285B.115(3)

Stats. Implemented: ORS 285B.115 & 285B.119

Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.

4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.

ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05; EDD 8-2007(Temp), f. & cert.

ef. 9-4-07 thru 2-29-08; EDD 6-2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08;

EDD 22-2008, f. 7-31-08, cert. ef. 8-1-08

123-018-0065
Loan Eligibility

A Participating Financial Institution may determine that a Qual-
ified Loan is eligible for the Department to enroll in the Program if
the Participating Financial Institution determines the Qualified Loan
meets the following conditions:

(1) The Qualified Loan is not for a business enterprise in which
a person described in section (2) of this section has a shared own-
ership, investment or other significant pecuniary interest; and

(2) The Qualified Loan is provided to a Borrower, who is not
an executive officer, director or principal shareholder of the Partic-
ipating Financial Institution, or person with comparable official
capacity with or significant ownership in the Participating Financial
Institution, or a member of the immediate family of such a person.

(3) The Borrower may not be:

(a) A business engaged in speculative activities that develop
profits from fluctuations in price rather than through normal course
of trade unless those activities are incidental to the regular activities
of the business and part of a legitimate risk management strategy to
guard against price fluctuations related to the regular activities of the
business; or

(b) A business that earn more than half of its annual net revenue
from lending activities; or

(c) A business engaged in pyramid sales, where a participant’s
primary incentive is based on the sales made by an ever-increasing
number of participants; or

(d) A business engaged in activities that are prohibited by fed-
eral law or applicable law in the jurisdiction where the business is
located or conducted; or

(E) A business engaged in gambling enterprises, unless the busi-
ness earns less than 33% of its annual net revenue from lottery sales.

Stat. Auth.: ORS 285A.075 & 285B.115(3)
Stats. Implemented: ORS 285B.115 & 285B.119
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Hist.: EDD 8-2005, f. & cert. ef. 10-24-05; OBDD 9-2011(Temp), f. & cert. ef.
12-19-11 thru 6-15-12; OBDD 6-2012, f. & cert. ef. 6-1-12

123-018-0070
Fees

(1) When making a Qualified Loan for which enrollment under
the Program will be sought, the Participating Financial Institution
shall charge the Borrower a fee that is at least 1.5 percent but not
more than 3.5 percent of the principal amount of the Qualified Loan.

(2) The Participating Financial Institution shall pay a fee equal
to the fee paid by the Borrower pursuant to section (1) of this rule.
The Participating Financial Institution may charge the Borrower a fee
to recover its contribution.

(3) These fees are non-refundable once the Qualified Loan is

enrolled.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.117
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.
4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.
ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05

123-018-0080
Procedure for Enrollment of a Qualified Loan

(1) A Participating Financial Institution may enroll a Qualified
Loan in the Program by taking the following actions:

(a) Notifying the Department in writing of the Qualified Loan
to be enrolled, using a form prescribed by the Department, within 30
days after the date the Participating Financial Institution disburses
proceeds of the Qualified Loan to the Borrower or the date the loan
documents are fully executed and the Participating Financial Insti-
tution is obligated to disburse proceeds, whichever occurs sooner;
and

(b) Transmitting to the Department the fees required by OAR
123-018-0070. If the Loss Reserve Account is domiciled with the
Participating Financial Institution, the deposit of fees by the Partic-
ipating Financial Institution into the Loss Reserve Account satisfies
the requirements of this section if the Participating Financial Insti-
tution provides the Department with proof of deposit or written noti-
fication confirming the deposit.

(2) The Department shall, upon receipt of documentation and
fees satisfying the requirements in section (1) of this rule, enroll the
Qualified Loan if:

(a) The Department is satisfied that the Qualified Loan is eli-
gible under OAR 123-018-0065; and

(b) Sufficient moneys are or can be made available from the
Fund to meet the Department’s minimum contribution obligation
described in OAR 123-018-0085.

(3) The Department shall notify the Participating Financial
Institution of enrollment within 10 business days from receipt of the
required documentation and fees.

(4) After notifying the Participating Financial Institution that the
Qualified Loan is enrolled, the Department shall transfer from the
Fund to the Loss Reserve Account of the Participating Financial
Institution a contribution amount as described in OAR 123-018-
0085.

(5) Before making a Qualified Loan, a Participating Financial
Institution may request a commitment from the Department that suf-
ficient funds are available to meet the Department’s contribution as
described in OAR 123-018-0085 and are available to be transferred
to the Loss Reserve Account when the Qualified Loan is enrolled.
If the Department provides the commitment, it will be binding on the
Department for 30 days after the date of the commitment if the Par-
ticipating Financial Institution has complied with section (1) of this

rule and the Qualified Loan is eligible under OAR 123-018-0065.
Stat. Auth.: ORS 285A.075, 285B.115(3)
Stats. Implemented: ORS 285B.115 & 285B.117
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.
4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.
ef. 8-18-922; EDD 1-1994(Temp), f. & cert. ef. 1-11-94; EDD 9-1994, f. 5-27-
94, cert. ef. 6-1-94; EDD 8-2005, f. & cert. ef. 10-24-05; OBDD 13-2010, f. 4-
30-10, cert. ef. 5-1-10

123-018-0085
State Contributions to Loss Reserve Accounts

The Department shall determine the amount of money it trans-
fers from the Fund to a Loss Reserve Account as follows:

(1) For each Enrolled Loan, the Department shall deposit an
amount equal to or greater than the total fees transmitted as described
in OAR 123-018-0080(1)(b) and as required in 123-018-0070, sub-
ject to further limitations in this rule.

(2) If one or both of the following conditions exist, the Depart-
ment shall deposit an amount equal to 200 percent of the minimum
allowed by section (1) of this rule, except as otherwise restricted in
section (4) of this rule:

(a) The Borrower’s business operations that benefit from the
Enrolled Loan are entirely located in a Distressed Area at the time
that the Qualified Loan is made consistent with OAR 123-018-
0080(1)(a); or

(b) The Enrolled Loan provides the Borrower with funding for
use in an environmental action on a brownfield(s).

(3) For any Participating Financial Institution, the Department
may deposit 200 percent of the minimum allowed by section (1) of
this rule if the Loss Reserve Account currently contains less than
$100,000 according to the most recent information provided to the
Department at the time of loan enrollment.

(4) The Department may not transfer:

(2) An amount greater than $35,000 per Enrolled Loan and asso-
ciated, concurrent transactions with related business interests; or

(b) More than a total of $150,000 from the Fund to a Loss
Reserve Account for a single Qualified Business and related business
interests.

(5) Unless otherwise provided in this rule, the Department may
transfer up to 200 percent of the minimum described in section (1)
of this rule, if the Department finds the Qualified Loan advances eco-

nomic development or job creation in this state by small business.
Stat. Auth.: ORS 285A.075,285B.115(3) & 285B.117(4)
Stats. Implemented: ORS 285B.115 & 285B.117
Hist.: EDD 8-2005, f. & cert. ef. 10-24-05; EDD 8-2007(Temp), f. & cert. ef. 9-
4-07 thru 2-29-08; EDD 6-2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08; EDD
22-2008, . 7-31-08, cert. ef. 8-1-08; OBDD 13-2010, . 4-30-10, cert. ef. 5-1-10

123-018-0090
Procedure for Making Claim for Reimbursement of Loss

(1) If a Participating Financial Institution charges off all or part
of an Enrolled Loan as a result of a default by the Borrower, the Par-
ticipating Financial Institution may claim reimbursement for all or
part of the Loss incurred by notifying the Department of the claim
in writing on a form prescribed by the Department within three cal-
endar months of the date the Enrolled Loan was charged off.

(2) Subject to OAR 123-018-0110 to 123-018-0130, a Partici-
pating Financial Institution may make a claim for reimbursement of
a Loss prior to the liquidation of collateral, or to realization on per-
sonal or other financial guarantees or from other sources.

(3) The Participating Financial Institution shall retain docu-
mentation in its files substantiating all claims for a term commen-
surate with standard banking records retention practices but not less

than five years after the date that the Enrolled Loan is terminated.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.141
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.
4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.
ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05

123-018-0100
Payment of Claims by Department

(1) The Department shall reimburse a Participating Financial
Institution for Losses claimed as described in OAR 123-018-0090.
The Department may reject a claim only if the Department deter-
mines the representations and warranties provided by the Partici-
pating Financial Institution at the time of enrolling the Qualified
Loan were false.

(2) All interest earnings shall be available to pay Loss claims,
except for:

(a) Earnings available for withdrawal by the Department from
the Loss Reserve Account, as described in OAR123-018-0060, and
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(b) As provided for in OAR 123-018-0150.

(3) When there are insufficient funds in the Loss Reserve
Account to cover the total amount of a Loss claim, the Department
shall pay an amount equal to the balance of the Loss Reserve
Account, less the Department’s share of any accumulated interest
earnings on the account. This payment will fully satisty the claim and
the Participating Financial Institution will have no further right to
receive any other amount with respect to such claim.

(4) The Department shall reimburse Loss claims in the order it
receives them. If a Participating Financial Institution files two or
more Loss claims simultaneously and there are insufficient funds in
the Loss Reserve Account to pay them, the Participating Financial
Institution may designate the order the Loss claims are to be paid by

the Department.
Stat. Auth.: ORS 285A.075 & 285B.115(3)
Stats. Implemented: ORS 285B.115, 285B.1178 & 285B.118
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.
4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.
ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05; EDD 8-2007(Temp), f. & cert.
ef. 9-4-07 thru 2-29-08; EDD 6-2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08;
EDD 22-2008, f. 7-31-08, cert. ef. 8-1-08; OBDD 13-2010, f. 4-30-10, cert. ef.
5-1-10

123-018-0110
Recoveries on Loans Subsequent to Payment of Claim

(1) I, subsequent to the payment of a Loss claim by the Depart-
ment, the Participating Financial Institution recovers from the Bor-
rower, through liquidation of collateral or from any other source,
amounts for which Participating Financial Institution was reimbursed
from the Loss Reserve Account, the Participating Financial Institu-
tion shall promptly repay into the Loss Reserve Account the amount
received up to the amount of the reimbursement.

(2) If the Loss Reserve Account is domiciled with the Partici-
pating Financial Institution, the deposit to the Loss Reserve Account
of the amount recovered from the Borrower by the Participating
Financial Institution (with written notification by the Participating
Financial Institution to the Department confirming such deposit) is
deemed payment to the Department of the amount recovered from
the Borrower by the Participating Financial Institution and shall sat-
isfy the requirements of this rule.

Stat. Auth.: ORS 285A.075 & 285B.115(3)

Stats. Implemented: ORS 285B.115,285B.117 & 285B.118

Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.

4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.

ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05

123-018-0120
Available Collateral, Guarantees and Other Security Not
Realized

(1) After the Department has received a request to pay a Loss
claim to the Participating Financial Institution from the Loss Reserve
Account, as described in OAR 123-018-0100, and if requested by the
Department, the Participating Financial Institution shall promptly
provide the Department with all available information, including but
not limited to, copies of documents related to all pledges or securi-
ty against the Enrolled Loan, or payment of principle or interest
thereon. Such pledges or security include, but are not limited to:

(a) Collateral, such as real estate, bonds and personal property
assets;

(b) Duly recorded and perfected liens, certificates of title, deeds,
UCC information and other documents representing security relat-
ed to the collateral or other sources of payment; and

(c) Guarantees (personal or otherwise), warranties, insurance,
letters of credit and other instruments from the Borrower, or a third
party, supporting the Qualified Loan.

(2) When a Participating Financial Institution furnishes infor-
mation pursuant to section (1), it shall identify:

(a) Whether the pledges or security remain outstanding or avail-
able for potential collection;

(b) If the pledges or security has been liquidated or realized to
recover some or all of the Loss;

(c) Any reason that the pledges or security is otherwise forfeit,
worthless or undiscoverable; or

(d) The extent to which the lender has attempted to exercise its

right to recover its Loss through that source.
Stat. Auth.: ORS 285A.075 & 285B.115(3)
Stats. Implemented: ORS 285B.115 & 285B.118
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.
4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.
ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05; OBDD 13-2010, f. 4-30-10, cert.
ef. 5-1-10

123-018-0130
Subrogation

(1) The Department may request to be subrogated to the rights
of a Participating Financial Institution to the pledges and security,
pursuant to OAR 123-018-0120.

(2) The Department may make such a request if the Department
believes that it would be able to take effective and proper action to
more completely realize a return on the remaining available collat-
eral or other sources of security, compared to the Lender, regardless
of whether:

(a) The Lender has indicated its inability or unwillingness to
take such action;

(b) Full or partial recovery of the Lender’s loss has occurred
through reimbursement of the Loss claim by the Department or by
combination of such reimbursement and by liquidation or realization
of pledges and security.

(3) In response to such a request, the Lender shall promptly sub-
rogate its rights to the Department, providing the Department with
originals of all applicable documents, accompanied by enforceable

assignments and conveyances to the Department.
Stat. Auth.: ORS 285A.075 & 285B.115(3)
Stats. Implemented: ORS 285B.115 & 285B.118
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.
4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.
ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05

123-018-0140
Reporting

(1) When a Loss Reserve Account is domiciled with the Par-
ticipating Financial Institution, the Participating Financial Institution
shall provide the Department with a monthly statement providing
details of the balance and the payments and receipts activity in the
Loss Reserve Account for the prior month.

(2) On or before January 15, April 15, July 15, and October 15
of each year, a Participating Financial Institution must file a quarterly
report with the Department providing a complete list of Enrolled
Loans and indicating the outstanding balance of each of its Enrolled
Loans.

(3) When a Participating Financial Institution computes the
aggregate outstanding balance of all its Enrolled Loans, it may only

consider the balance of the portion of a loan enrolled in the Program.
Stat. Auth.: ORS 285A.075 & 285B.115(3)
Stats. Implemented: ORS 285B.115
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.
4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.
ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05; OBDD 9-2011(Temp), f. & cert.
ef. 12-19-11 thru 6-15-12; OBDD 6-2012, f. & cert. ef. 6-1-12

123-018-0150
Withdrawal of Excess Deposits in Loss Reserve Accounts

Upon and after a formal determination or order by the Direc-
tor of the Department:

(1) The following shall apply to all interest earnings on mon-
eys transferred by the Department to match transmitted fees, as
described in OAR 123-018-0085, for any loan enrolled after the date
of Director’s order:

(a) All Participating Financial Institutions shall continually
remove such interest earnings from the Loss Reserve Account, pay-
ing the amount of such interest to the Department or sequestering
them in a separate account;

(b) Such interest earnings shall not be available to cover any
Loss, regardless of when they are effectively sequestered or trans-
ferred as described in this rule; and
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(c) Such interest earnings shall be paid or transferred to the
Department consistent with policies and directions of the Depart-
ment, pursuant to the Director’s determination; and

(2) Interest earnings arising from prior match funds or from any
fee assessed on or paid by a Borrower or Lender shall remain in the

Loss Reserve Account and available to cover Losses.
Stat. Auth.: ORS 285A.075 & 285B.115(3)
Stats. Implemented: ORS 285B.115 & 285B.119
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.
4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.
ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05; OBDD 13-2010, f. 4-30-10, cert.
ef. 5-1-10

123-018-0160
Termination of and Withdrawal from Program

(1) The Department may terminate enrollment of Qualified
Loans under the Program for a Participating Financial Institution on
the date specified in the Department’s notice of termination to the
Participating Financial Institution, or for all Participating Financial
Institutions under the Program upon 90 days notice, or such earlier
date should the balance in the Fund reach zero, or should the Depart-
ment anticipate that the balance in the Fund will reach zero. Termi-
nation shall not apply to any Qualified Loans made before the date
of termination.

(2) Should a Loss Reserve Account have a zero balance, the
Department may terminate the Agreement at its sole discretion.

(3) A Participating Financial Institution may withdraw from the
Program after giving written notice to the Department. After receipt
of this notice, the Department shall determine when to withdraw any
remaining balance in the Participating Financial Institution’s Loss
Reserve Account.

(4) It a Participating Financial Institution is closed or taken over
by the Federal Deposit Insurance Corporation (FDIC), with or with-
out an Order to Cease and Desist issued by the FDIC and the Ore-
gon Division of Finance and Corporate Securities, the Department
shall terminate the failed Participating Financial Institution’s mem-
bership in the Program and all funds in the Loss Reserve Account
shall be transferred to the Department. This provision shall apply
whether or not a new financial institution purchases some or all of
the loans of the failed Participating Financial Institution.

Stat. Auth.: ORS 285A.075 & 285B.115(3)

Stats. Implemented: ORS 285B.115 & 285B.119

Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.

4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.

ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05; EDD 8-2007(Temp), f. & cert.

ef. 9-4-07 thru 2-29-08; EDD 6-2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08;

EDD 22-2008, f. 7-31-08, cert. ef. 8-1-08; OBDD 13-2010, f. 4-30-10, cert. ef.

5-1-10

123-018-0170

Disposition of Funds Withdrawals from Loss Reserve Accounts
The Department shall deposit moneys withdrawn by the Depart-

ment from Loss Reserve Accounts as described in OAR 123-018-

0040, 123-018-0150 and 123-018-0160 into the Fund.
Stat. Auth.: ORS 285A.075 & 285B.115(3)
Stats. Implemented: ORS 285B.115 & 285B.118
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.
4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.
ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05

123-018-0180
Inspection of Files
The Department may inspect a Participating Financial Institu-
tion’s files relating to Enrolled Loans at any time during normal busi-
ness hours. The Department is not required to provide a Participat-
ing Financial Institution with prior notice of an inspection.
Stat. Auth.: ORS 285A.075 & 285B.115(3)
Stats. Implemented: ORS 285B.113 & 285B.115
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.
4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.
ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05

123-018-0190
Reports of Regulatory Agencies

The Department may require from the Participating Financial
Institution information relating to the Participating Financial Insti-

tution’s status and performance, as developed by or for applicable
state or federal regulatory bodies, and relevant to the Participating
Financial Institution’s participation in the Program or the financial
health of institution, or the Department may obtain public informa-
tion from state or federal regulatory bodies such as the Oregon State
Department of Consumer and Business Services, Division of Finance
and Corporate Securities. The Department shall not disclose any con-
fidential information obtained as described in thus rule, to the extent

permitted by law.
Stat. Auth.: ORS 285A.075 & 285B.115(3)
Stats. Implemented: ORS 285B.113
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.
4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.
ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05

123-018-0200
Administrative Costs of Program
The Department may charge actual and necessary administra-

tive expenses in operating the Program to the Fund.
Stat. Auth.: ORS 285A.075 & 285B.115(3)
Stats. Implemented: ORS 285B.115 & 285B.119
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef.
4-17-91; EDD 15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert.
ef. 8-18-92; EDD 8-2005, f. & cert. ef. 10-24-05

DIVISION 19

OPERATION OF OREGON ENTREPRENEURIAL
DEVELOPMENT LOAN FUND

123-019-0000
Purpose

The purpose of these rules is to provide procedures, standards
and criteria for the making of loans from the Oregon Entrepreneuri-
al Development Loan Fund for applications received by the Business

Development Department.
Stat. Auth.: ORS 285A.075, 285B.740-285B.758, Ch. 765, OL 1993
Stats. Implemented: ORS 285B.740 - 285B.758, Ch. 765, OL 1993
Hist.: EDD 16-1991(Temp), f. & cert. ef. 11-8-91; EDD 12-1992, f. & cert. ef.
8-26-92; EDD 7-1993(Temp), f. & cert. ef. 9-17-93; EDD 3-1994, f. 2-4-94, cert.
ef. 2-7-94; OBDD 10-2010(Temp), f. & cert. ef. 4-12-10 thru 10-9-10; OBDD 34-
2010, f. & cert. ef. 10-1-10

123-019-0010
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. For purposes of this divi-
sion of administrative rules, unless the context demands otherwise:

(1) “Applicant” means any individual, association of individ-
uals, joint venture, partnership or corporation, person or any com-
bination of persons applying for a loan from the Oregon
Entrepreneurial Development Fund.

(2) “Certified Entity” means any entity certified by the Direc-
tor of the Business Development Department under OAR 123-019-
0100.

(3) “Equity” means cash, real and personal property owned or
controlled by an Applicant and committed to use in the project for
which a loan from the Fund is being sought. Property other than cash
will be conservatively valued by the Department.

(4) “Fund” or “EDLF” means the Oregon Entrepreneurial
Development Fund as defined and set forth in Section 13, Chapter
688, Oregon Laws 1991.

(5) “Loan Committee” means any loan committee selected by
the Director from the Finance Committee or otherwise appointed by
the Director. The Loan Committee shall consist of at least three mem-
bers, and the Director shall select one of its members to be chair. The
Loan Committee shall meet at the call of the chair. Two members of
the Loan Committee shall constitute a quorum to transact the busi-
ness of the Loan Committee.

(6) “Project” means the acquisition, improvement, rehabilita-
tion, construction, operation or maintenance of any property, real or
personal, that is or will be used or is suitable for use by an econom-
ic enterprise, but not including:
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(a) A loan for the purchase or construction of residential hous-
ing;

(b) A loan for the purchase of property that will not be used for
the business operation of the Applicant or is a passive real property
investment not used to house the operations of a related company;

(c) A loan for the refinancing of an existing loan; the loan
request may be considered for approval if such existing loan was for
a business purpose and the refinance is necessary to secure collat-
eral for or improve the collateral coverage and is a minor part of the
new loan.

(7) “Severely Disabled Individuals™ means individuals certified
as severely disabled by the Vocational Rehabilitation Division of the
Department of Human Resources or the Commission for the Blind.

(8) “Small Business Development Center” or “SBDC” means
any small business development center described in the Small Busi-
ness Training Assistance Act of 1983.

(9) “Small Business Management Program” means any of the
following:

(a) A going into business class;

(b) A Small Business Management Program offered by an Ore-
gon SBDC;

(c) Any series of classes/seminars/workshops/counseling ses-
sions that meet the approval of a Small Business Development Cen-
ter or Certified Entity.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285B.740-285B.758, Ch. 688, OL 1991, Ch. 765, OL

1993

Hist.: EDD 16-1991(Temp), f. & cert. ef. 11-8-91; EDD 12-1992, f. & cert. ef.

8-26-92; EDD 7-1993(Temp), f. & cert. ef. 9-17-93; EDD 3-1994, f. 2-4-94, cert.

ef. 2-7-94; EDD 8-1995, f. & cert. ef. 10-26-95; EDD 23-2008, f. 7-31-08, cert.

ef. 8-1-08; OBDD 10-2010(Temp), f. & cert. ef. 4-12-10 thru 10-9-10; OBDD 34-

2010, f. & cert. ef. 10-1-10; OBDD 35-2010, f. 10-14-10, cert. ef. 10-15-10;

OBDD 12-2014, f. 6-30-14, cert. ef. 7-1-14

123-019-0020
Eligibility

(1) To be eligible for a loan from the Fund, each Applicant must
meet at least one of the criteria in this section:

(a) The Applicant must have had total revenues of $500,000 or
less in the 12 calendar months immediately preceding the date appli-
cation is made to the Fund;

(b) At least 50 percent of the Applicant business or proposed
business must be owned by an individual or individuals classified as
Severely Disabled.

(2) The Applicant may not be effectively owned or controlled
by another business entity or other person or own or control anoth-
er business entity that, either by itself or when combined with the
Applicant, is not eligible for a loan under this rule. Ownership of 50
percent or more of the Applicant would constitute, or a subsidiary
which sells a majority of its goods or services to the parent may con-
stitute, effective ownership or control. The Director may, however,
make this determination based on the facts of an individual case.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285B.740 — 285B.758

Hist.: EDD 16-1991(Temp), f. & cert. ef. 11-8-91; EDD 12-1992, f. & cert. ef.

8-26-92; EDD 7-1993(Temp), f. & cert. ef. 9-17-93; EDD 3-1994, . 2-4-94, cert.

ef. 2-7-94; EDD 11-1997(Temp), f. & cert. ef. 10-7-97; EDD 10-1998, f. & cert.

ef. 5-22-98; EDD 5-2007(Temp), f & cert. ef. 8-28-07 thru 2-22-08; EDD 4-

2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08; EDD 23-2008, f. 7-31-08, cert.

ef. 8-1-08; OBDD 10-2010(Temp), f. & cert. ef. 4-12-10 thru 10-9-10; OBDD 34-

2010, f. & cert. ef. 10-1-10; OBDD 12-2014, f. 6-30-14, cert. ef. 7-1-14

123-019-0030
Application Procedure

(1) Each Applicant shall certify to SBDC or other Certified
Entity and the Department that it is an eligible Applicant for the Fund
under OAR 123-019-0020(1) and shall specify which of the criteria
outlined in 123-019-0020(1) it meets.

(2) The SBDC or Certified Entity may enroll the Applicant in
an appropriate Small Business Management Program. Each Appli-
cant shall have completed a Small Business Management Program
or shall be enrolled in a Small Business Management Program prior
to Department action on such Applicant’s loan request. Each Appli-

cant shall certify to the Department they are enrolled in or have com-
pleted a Small Business Management Program.

(3) Each Applicant must complete a business plan prior to
applying for a loan from the Fund. Such business plan shall use the
standard format set forth in Your Business Plan by Dennis J. Sargent
or other such format as may be acceptable to the SBDC or Certified
Entity and the Department.

(4) The business plan must be reviewed by the Director or coun-
seling staff of the SBDC or Certified Entity where the Applicant is
enrolled in a Small Business Management Program or where the
Applicant is receiving assistance with the preparation of the business
plan. Review of the business plan by the SBDC or Certified Entity
does not imply any judgment by the SBDC or Certified Entity as to
the accuracy or validity of the plan.

(5) Upon completion and review of the business plan as pro-
vided in sections (3) and (4) of this rule, the business plan, togeth-
er with a credit application on the form provided by the Department,
shall be forwarded to the Department for consideration. The credit
application shall contain a detailed list of the proposed uses of the
proceeds of the loan being sought from the Fund.

(6) The Department may require such additional information
from an Applicant as the Department determines is necessary for a
thorough review and analysis of the application.

(7) Upon completion of its review the Department shall forward
the application to the Director, with a recommendation for action.
The Department may submit the application to the Loan Committee
for its recommendation. The Director may:

(a) Approve the application; or

(b) Deny the application; or

(c) Return the application to the Applicant for further informa-
tion.

(8) If a loan request is approved, the Department shall prepare
such documents as are necessary to close the loan transaction. Such
documents shall reflect all terms and conditions upon which the
Director may have conditioned his or her approval of the loan.

(9) A Borrower may apply for and the Director may approve
subsequent loans from the Fund. No borrower may receive more than
an aggregate amount of $100,000 in loan proceeds from the Fund.
Applicants for subsequent loans must meet the eligibility require-
ments outlined in 123-019-0020.

(10) The Department may notify the SBDC or Certified Enti-
ty if any Borrower with which the SBDC or Certified Entity has
worked becomes delinquent in its payment or otherwise acts in such
a manner as to jeopardize the repayment of the loan.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285B.240 -285B.758, Ch. 688, OL 1991, Ch. 765, OL

1993

Hist.: EDD 16-1991(Temp), f. & cert. ef. 11-8-91; EDD 12-1992, f. & cert. ef.

8-26-92; EDD 7-1993(Temp), f. & cert. ef. 9-17-93; EDD 3-1994, f. 2-4-94, cert.

ef. 2-7-94; EDD 8-1995, f. & cert. ef. 10-26-95; EDD 11-1997(Temp), f. & cert.

ef. 10-7-97; EDD 10-1998, f. & cert. ef. 5-22-98; OBDD 10-2010(Temp), f. &

cert. ef. 4-12-10 thru 10-9-10; OBDD 34-2010, f. & cert. ef. 10-1-10; OBDD 35-

2010, f. 10-14-10, cert. ef. 10-15-10; OBDD 12-2014, f. 6-30-14, cert. ef. 7-1-

14

123-019-0040
Loan Conditions

The Director may approve a loan request if the Director finds
that:

(1) The Applicant and the project are eligible for a loan from
the Fund according to the criteria set forth in OAR 123-019-0020 and
123-019-0030.

(2) The Applicant has available, and has irrevocably commit-
ted to the project, Equity funds in the form of cash or property in an
amount equal to or greater than 20 percent of the amount of the loan
from the Fund.

(3) The proposed project is feasible and a reasonable risk from
practical and economic standpoints, and the loan has a reasonable
prospect of repayment from cash flow and collateral.

(4) The Applicant will provide good and sufficient collateral for
the loan. The collateral coverage ratio for the loan should be at least
1:1 ratio applying the following advance rates:
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(a) Real property will generally be valued for collateral pur-
poses at 80 percent of the tax assessed value or 90 percent of
appraised value;

(b) New construction will generally be valued for collateral pur-
poses at no more than 90 percent of cost;

(c) Existing machinery will generally be valued for collateral
purposes at 70 percent of depreciated book value;

(d) Newly acquired machinery will generally be valued for col-
lateral purposes at 60 percent of acquisition cost for new equipment
and 75% of acquisition cost for used equipment.

(5) The Department may, in its sole discretion, assign a value
of more or less than the above percentages. Applicants should be
aware that the collateral value of out-of-state real property will be
significantly discounted from nominal assessed or appraised value.

(6) Monies in the Fund are or will be available for the proposed
project.

(7) The Applicant’s financial resources and management capa-
bility appear adequate to assure success of the project.

(8) The amount borrowed from the Fund by any borrower at any
one time does not exceed $75,000 and the total amount borrowed
does not exceed $100,000.

(9) The Director may, in his or her sole discretion, permit the
assumption of an outstanding EDLF loan, if the assuming obligor sat-
isfies the Director as to its willingness and ability to service the loan,
and if the State’s collateral position is not diminished. The Director
may require the obligor to meet all eligibility requirements set out
in OAR 123-019-0020 and 123-019-0030. EDLF loans are not nec-
essarily or automatically assumable.

(10) The Applicant agrees to abide by all laws and regulations
applicable to the Applicant’s project and will receive all applicable
federal, state and local permits and licenses before the disbursement

of any proceeds from the Fund.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.740 - 285B.758
Hist.: EDD 16-1991(Temp), f. & cert. ef. 11-8-91; EDD 12-1992, f. & cert. ef.
8-26-92; EDD 11-1997(Temp), f. & cert. ef. 10-7-97; EDD 10-1998, f. & cert.
ef. 5-22-98; EDD 5-2007(Temp), f & cert. ef. 8-28-07 thru 2-22-08; EDD 4-
2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08; EDD 23-2008, f. 7-31-08, cert.
ef. 8-1-08; OBDD 10-2010(Temp), f. & cert. ef. 4-12-10 thru 10-9-10; OBDD 34-
2010, f. & cert. ef. 10-1-10; OBDD 35-2010, f. 10-14-10, cert. ef. 10-15-10;
OBDD 12-2014, . 6-30-14, cert. ef. 7-1-14

123-019-0050
Loan Agreement

If the Director approves the loan, the Director, on behalf of the
state, and the borrower may enter into a loan contract of not more
than $75,000, secured by Collateral, which shall set forth, among
other matters:

(1) A plan for repayment by the Borrower to the Fund of monies
borrowed from the Fund used for the Project with interest charged
on those monies at a fixed rate of at least two percentage points (2%)
more than the prevailing bank prime interest rate. For the purposes
of this section, the prevailing bank prime interest rate shall be the rate
set forth in the most recent Federal Reserve Statistical Release
H.15(519) which the Department has received at the time the loan
is approved. Notwithstanding the foregoing, the interest shall not
exceed 18 percent per annum. The repayment plan, among other mat-
ters:

(a) Shall provide for commencement of repayment by the
Applicant of monies used for the Project and interest thereon no later
than six months after the date of the loan contract or at such other
time as the Director may provide;

(b) May provide for reasonable extension of the time for mak-
ing any repayment, not to exceed six months, in emergency or hard-
ship circumstances if approved by the Director.

(c) Shall provide for such evidence of debt, assurance of and
security for, repayment of the loan as is considered necessary by the
Director;

(d) Shall set forth a schedule of payments and the period of the
loan which shall not exceed the usable life of the assets financed or
ten years from the date of the contract, whichever is less. The pay-
ment schedule shall include payment of interest which accrues dur-
ing any period of delay in repayment authorized by subsection (b)

of this section, and the payment schedule may require payments of
varying amounts for collection of accrued interest;

(e) Shall set forth a procedure for formal declaration of delin-
quency or default of payment by the Department. Loans shall be
declared delinquent when any payment is more than ten days late.
Borrower shall be notified in writing of declaration of delinquency,
and shall have 31 days from the original payment date to bring the
loan current. If the loan is not brought current, or arrangements sat-
isfactory to the Department for bringing the loan current have not
been made, the Department may declare the loan in default, may
declare the entire outstanding indebtedness to be forthwith due and
payable and may assign the loan to the Attorney General for collec-
tion. The Department shall inform the borrower of each default and
action taken in connection therewith. The Director may in his or her
sole discretion waive or delay such assignment.

(2) Provisions satisfactory to the Department for field engi-
neering and inspection, the Department to be the final judge of com-
pletion of the Project;

(3) That the liability of the state under the contract is contingent
upon the availability of monies in the Fund for use in the Project;

(4) Such further provisions as the Director considers necessary
to insure expenditure of the funds for the purposes set forth in the
approved application;

(5) That the Department may institute appropriate action or suit
to prevent use of the facilities of a Project financed by the Fund if
the Borrower is delinquent in the repayment of any monies due the
Fund;

(6) That the Borrower is responsible for payment of:

(a) All of the expenses of the operation and maintenance of the
Project, including adequate insurance;

(b) All taxes and special assessments levied with respect to the
business or the Project;

(c) Insurance premiums and providing insurance in amount and
coverage acceptable to the Department. Such insurance shall include
but shall not be limited to: Fire and hazard insurance, liability insur-
ance, and flood insurance if applicable at the sole discretion of the
Department; and

(d) All out-of-pocket costs associated with the loan closing
including but not limited to filing recording fees, title insurance and
appraisals.

(7) That the Borrower will provide to the Department on an
annual basis, within 120 days of the end of each fiscal year, finan-
cial statements prepared in accordance with generally accepted
accounting principles. In addition, copies of federal tax returns may
be required to be submitted annually. The Department may require
additional financial information or more frequent financial state-
ments;

(8) In the case of a loan made to an association, corporation or
partnership, each partner and each owner of 20 percent or more of
the corporation or association will provide a personal guaranty for
the payment of all interest and repayment of principal amount of the
loan unless the Director in his or her sole discretion, expressly waives
such requirement;

(9) The Department may, in its sole discretion, disburse the pro-
ceeds of an approved loan in such amounts and at such times as the
Department feels necessary to ensure that loan proceeds are used for
the stated purposes and to preserve the integrity of the Fund. If the
Department in its sole discretion determines that the financial con-
dition of the Borrower has deteriorated since the eligibility and appli-
cation process was commenced, the Department shall be under no

obligation to disburse any loan funds.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS285A.075, 285B.740 - 285B.758
Stats. Implemented: ORS 285B.740 - 285B.758
Hist.: EDD 16-1991(Temp), f. & cert. ef. 11-8-91; EDD 12-1992, f. & cert. ef.
8-26-92; EDD 11-1997(Temp), f. & cert. ef. 10-7-97; EDD 10-1998, f. & cert.
ef. 5-22-98; OBDD 10-2010(Temp), f. & cert. ef. 4-12-10 thru 10-9-10; OBDD
34-2010, f. & cert. ef. 10-1-10; OBDD 35-2010, f. 10-14-10, cert. ef. 10-15-10;
OBDD 12-2014, f. 6-30-14, cert. ef. 7-1-14
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123-019-0060
Appeals, Monitoring, Amendments and Modifications

(1) If the Director denies a loan request, the Department shall
inform the Applicant in writing of the reasons for such denial.

(2) A denied Applicant has the right to appeal in writing the
Director’s denial, whereupon the Department shall schedule an
appeal hearing in front of the Director, the Director’s designee or the
Loan Committee, as the Department may decide. The Applicant may
appear in person at the appeal hearing, and may introduce whatev-
er books, documents and data it regards as necessary to support the
appeal.

(3) An Applicant whose appeal has been denied must submit a
new credit application to be eligible for consideration of a new loan
request. This requirement may be waived by the Director, in his or
her sole discretion.

(4) All loans shall be monitored by, and all loan repayments
shall be made to, the Department or its assignee.

(5) It is the responsibility of the borrower to ensure that its pay-
ment arrives in the Department by the due date.

(6) Any request for modification or amendment to any loan con-
dition shall be made in writing to the Department and approved by
the Director. The Director may refer a request for modification or
amendment to the Loan Committee for recommendation.

(7) If the Director consents to any requested modification or
amendment, the borrower shall be responsible for all costs of mod-
ifying or amending any loan documents, filings, recordings or financ-
ing statements.

Stat. Auth.: ORS 285A.075, 285B.740 - 285B.758

Stats. Implemented: ORS 285A.075, 285B.740 - 285B.758, Ch. 765, OL 1993

Hist.: EDD 16-1991(Temp), f. & cert. ef. 11-8-91; EDD 12-1992, f. & cert. ef.

8-26-92; OBDD 10-2010(Temp), f. & cert. ef. 4-12-10 thru 10-9-10; OBDD 34-

2010, f. & cert. ef. 10-1-10; OBDD 12-2014, f. 6-30-14, cert. ef. 7-1-14

123-019-0070
Confidential Records

(1) Upon written request and within a reasonable time, the
Director or his designee shall provide nonexempt loan program
records for inspection in accordance with ORS Chapter 192.

(2) The person requesting inspection of the records may be
charged in advance the Department’s cost for locating, compiling,
copying, and mailing the records. Such costs shall include but not be
limited to costs incurred in locating records, separating exempt and
nonexempt records, having a custodian present during the inspection,
preparing lists of data, making photocopies, and telefaxing materi-
als. Fees to be collected shall be set forth in the Department’s sched-
ule of fees and may be amended from time to time as the Department
in its sole discretion may determine.

(3) Except as otherwise provided in ORS Chapter 192, records
exempt from disclosure include but are not limited to:

(a) Reports and analyses of reports obtained in confidence from
creditors, employers, customers, suppliers, and others which bear on
the Applicant’s character, finances, management ability, and relia-
bility and which were obtained from persons or firms not required
by law to submit them;

(b) Financial statements, tax returns, business records, employ-
ment history and other personal data submitted by or for Applicants,
or analysis of such data;

(c) Interdepartmental advisory memoranda prior to a loan deci-
sion;

(d) Formulas, plans, designs and related information which con-
stitute trade secrets under ORS Chapter 192;

(e) Personal financial statements;

(f) Financial statements of Applicants;

(g) Customer lists;

(h) Information of an Applicant pertaining to litigation to which
the Applicant is a party if the complaint has been filed, or if the com-
plaint has not been filed, if the Applicant shows that such litigation
is reasonably likely to occur. This exemption does not apply to liti-
gation which has been concluded and nothing in this section shall
limit any right or opportunity granted by discovery or deposition
statutes to a party to litigation or potential litigation;

(i) Production, sales or cost data; and

(j) Marketing strategy information that relates to an Applicant’s
plan to address specific markets and Applicant’s strategy regarding
specific competitors.

Stat. Auth.: ORS.192.410-192.505, ORS 285A.075

Stats. Implemented: ORS.192.410 -192.505, 285A.075, Ch.765, OL 1993

Hist.: EDD 16-1991(Temp), f. & cert. ef. 11-8-91; EDD 12-1992, f. & cert. ef.

8-26-92; OBDD 10-2010(Temp), f. & cert. ef. 4-12-10 thru 10-9-10; OBDD 10-

2010(Temp), . & cert. ef. 4-12-10 thru 10-9-10; OBDD 34-2010, f. & cert. ef.

10-1-10

123-019-0080
Restrictions

(1) If the loan will result in the construction, expansion, reha-
bilitation or remodeling of a facility to which the public has access,
access for handicapped persons must be provided in accordance with
ORS 447.210 to 447.280. This provision applies only to firms which
deal directly with the general public in the normal and usual course
of their business, and to facilities in which business is customarily
transacted by and with members of the general public.

(2) Borrowers receiving assistance from the EDLF are required
to make a good faith effort to hire low income people who are trained
by publicly-funded job training providers. Borrowers may also be
required to enter into a First Source Hiring Agreement as defined in

OAR 123-070-0300 through 123-070-0370.
Stat. Auth.: ORS.285A.075, 447.210-447.280
Stats. Implemented: ORS 285A.075, 447.210 - 447.280, Ch.765, OL 1993
Hist.: EDD 16-1991(Temp), f. & cert. ef. 11-8-91; EDD 12-1992, f. & cert. ef.
8-26-92; OBDD 10-2010(Temp), f. & cert. ef. 4-12-10 thru 10-9-10; OBDD 34-
2010, f. & cert. ef. 10-1-10

123-019-0090
Payment of Monies for Project

(1) The Director shall be the sole judge of the suitability and eli-
gibility of a Project for financing from the Fund, and approval of
such financing shall be in the sole discretion of the Director.

(2) If the Director approves a loan for a Project, the Department
shall pay monies for the Project from the Fund, in accordance with
the terms of the loan contract as prescribed by the Director.

(3) If the Director determines that a loan should be made, the
Director shall also determine the amount of the loan and authorize
the disbursement of the funds. The Director may authorize the
Department to disburse the funds and execute such documents as

may be necessary to conclude the transaction.
Stat. Auth.: ORS.285A.075
Stats. Implemented: ORS 285A.075, .285B.740 - 285B.758, Ch. 765, OL 1993
Hist.: EDD 16-1991(Temp), f. & cert. ef. 11-8-91; EDD 12-1992, f. & cert. ef.
8-26-92; OBDD 10-2010(Temp), f. & cert. ef. 4-12-10 thru 10-9-10; OBDD 34-
2010, f. & cert. ef. 10-1-10

123-019-0100
Certification of Entities for Business Plan Review

(1) In addition to SBDCs, the Director may certify an entity for
the review of business plans and for providing a Small Business
Management Program if the Director finds in his or her sole discre-
tion that the entity possesses:

(a) Sufficient experience in providing financial counseling to
businesses;

(b) Sufficient experience in providing a Small Business Man-
agement Program; and

(c) Sufficient experience in reviewing business plans.

(2) The Director may establish time periods for certification and
review in his or her sole discretion.

(3) The SBDCs and certified entities will continue to provide
small business management services and counseling to the Applicant

after the loan has been provided to the Applicant.
Stat. Auth.: ORS 285A.075, 285B.740 -.285B.758
Stats. Implemented: ORS.285B.740 - 285B.758, Ch. 688, OL 1991 & Ch. 765,
OL 1993
Hist.: EDD 8-1995, f. & cert. ef. 10-26-95; OBDD 10-2010(Temp), f. & cert. ef.
4-12-10 thru 10-9-10; OBDD 34-2010, f. & cert. ef. 10-1-10; OBDD 35-2010,
f.10-14-10, cert. ef. 10-15-10; OBDD 12-2014, f. 6-30-14, cert. ef. 7-1-14
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DIVISION 20
FORMATION OF PORTS

123-020-0100
Purpose and Scope

This division of administrative rules describes the steps and nec-
essary elements for the Commission to approve the formation of a
Port, as required under ORS 285A.627(2).

Stat. Auth.: ORS 285.075

Stats. Implemented: ORS 285A.627
Hist.: EDD 14-2004, f. & cert. ef. 8-2-04; EDD 13-2009, f. & cert. ef. 10-1-09

123-020-0105
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. As used in this division
of administrative rules, unless the context requires otherwise:

(1) “Applicant” means an entity that may legitimately seek and
propose the formation of a new Port, and that submits a request for
the Commission’s approval.

(2) “Port” means a municipal corporation organized under ORS
Chapter 777 or 778, which may be known as a “port authority” or

“port district.”
Stat. Auth.: ORS 285.075
Stats. Implemented: ORS 285A.627
Hist.: EDD 6, f. & ef. 4-30-76 ; EDD 2-2003(Temp), f. & cert. ef. 3-4-03 thru 8-
29-03; EDD 7-2003(Temp), f. 8-28-03, cert. ef. 8-30-03 thru 2-20-04; EDD 3-
2004(Temp), f. 2-3-04, cert. ef. 2-21-04 thru 8-1-04; Renumbered from 123-020-
0005, EDD 14-2004, f. & cert. ef. 8-2-04; EDD 13-2009, f. & cert. ef. 10-1-09

123-020-0110
Application

An Applicant for the formation of a port must:

(1) Send the following, prior to any official filing with the
appropriate county, to Attn: Port Formation Application, Oregon
Business Development Department, State Lands Building Suite 200,
775 Summer Street NE, Salem, OR 97301-1280:

(a) A sample of the petition or order to be used for purposes of
ORS 198.705 to 198.955, as applicable;

(b) A letter formally requesting formation of the proposed Port;

(c) A legal description and map of the port boundaries; and

(2) Materials requested in OAR 123-020-0015 to 123-020-
0035.

Stat. Auth.: ORS 285.075

Stats. Implemented: ORS 285A.627

Hist.: EDD 6, f. & ef. 4-30-76; EDD 2-2003(Temp), f. & cert. ef. 3-4-03 thru 8-

29-03; EDD 7-2003(Temp), f. 8-28-03, cert. ef. 8-30-03 thru 2-20-04; EDD 3-

2004(Temp), f. 2-3-04, cert. ef. 2-21-04 thru 8-1-04; Renumbered from 123-020-

0010, EDD 14-2004, f. & cert. ef. 8-2-04; EDD 13-2009, f. & cert. ef. 10-1-09

123-020-0115
Criteria

In carrying out its function as statewide coordinating, planning,
and research agency for all Ports in the State of Oregon, and to insure
the most orderly, efficient, and economical development of the state
port system, the Authority will take into consideration and may
request information from the Applicant regarding the following:

(1) The need for port services in the territory to be included
within the proposed Port;

(2) The adequacy of funding for the proposed Port; and

(3) The orderly development of the proposed Port and its effects

upon the development of a state port system.
Stat. Auth.: ORS 285.075(5) & 285A.110(1)
Stats. Implemented: ORS 285A.627
Hist.: EDD 6, f. & ef. 4-30-76; EDD 2-2003(Temp), f. & cert. ef. 3-4-03 thru 8-
29-03; EDD 7-2003(Temp), f. 8-28-03, cert. ef. 8-30-03 thru 2-20-04; EDD 3-
2004(Temp), f. 2-3-04, cert. ef. 2-21-04 thru 8-1-04; Renumbered from 123-020-
0015, EDD 14-2004, f. & cert. ef. 8-2-04; EDD 13-2009, f. & cert. ef. 10-1-09

123-020-0120
Need for Port Services

In evaluating the need for port services, the Authority will take
the following into consideration:

(1) That reasonable alternatives to the formation of a Port have
been considered;

(2) That significant adverse effects on other public or private
agencies offering similar services within the proposed service area
have been considered;

(3) That economic benefits and opportunities such as increased
employment, income, and cost savings have been considered; and

(4) That proposed Port boundaries are reasonable in terms of tax

assessment and property ownership.
Stat. Auth.: ORS 285.075
Stats. Implemented: ORS 285A.627
Hist.: EDD 6, f. & ef. 4-30-76; EDD 2-2003(Temp), f. & cert. ef. 3-4-03 thru 8-
29-03; EDD 7-2003(Temp), f. 8-28-03, cert. ef. 8-30-03 thru 2-20-04; EDD 3-
2004(Temp), f. 2-3-04, cert. ef. 2-21-04 thru 8-1-04; Renumbered from 123-020-
0020, EDD 14-2004, f. & cert. ef. 8-2-04; EDD 13-2009, f. & cert. ef. 10-1-09

123-020-0125
Viability of Formation

In reviewing the viability and merits of a proposed Port, the
Authority will consider the following, in addition to the latest draft
copy of the economic feasibility statement for district formation, if
applicable, under ORS 198.749:

(1) A proposed budget of the proposed Port showing, among
other things, capital improvements, staffing, and other sums and
expenses required to implement and operate the proposed Port for a
reasonable period;

(2) Adequacy of the existing tax base and proposed tax rate and
the source and amounts of any other revenues estimated to be
required; and

(3) Other financial information requested.

Stat. Auth.: ORS 285.075

Stats. Implemented: ORS 285A.627

Hist.: EDD 6, f. & ef. 4-30-76; EDD 2-2003(Temp), f. & cert. ef. 3-4-03 thru 8-

29-03; EDD 7-2003(Temp), f. 8-28-03, cert. ef. 8-30-03 thru 2-20-04; EDD 3-

2004(Temp), f. 2-3-04, cert. ef. 2-21-04 thru 8-1-04; Renumbered from 123-020-

0025, EDD 14-2004, f. & cert. ef. 8-2-04; EDD 13-2009, f. & cert. ef. 10-1-09

123-020-0130
Orderly Development of Port and State Port System

The Authority encourages and seeks public views on the fol-
lowing issues as they relate to the formation of a specific port dis-
trict:

(1) Relationship of the proposed Port activities to locally
approved land use plans and the provision of other local public ser-
vices or utilities;

(2) Coordination with affected environmental, economic, and
social agencies, including the impact on affected taxing jurisdictions;
and

(3) Effects of the proposed activities on transportation facilities

and services.
Stat. Auth.: ORS 285.075
Stats. Implemented: ORS 285A.627
Hist.: EDD 6, f. & ef. 4-30-76; EDD 2-2003(Temp), f. & cert. ef. 3-4-03 thru 8-
29-03; EDD 7-2003(Temp), f. 8-28-03, cert. ef. 8-30-03 thru 2-20-04; EDD 3-
2004(Temp), . 2-3-04, cert. ef. 2-21-04 thru 8-1-04; Renumbered from 123-020-
0030, EDD 14-2004, f. & cert. ef. 8-2-04; EDD 13-2009, f. & cert. ef. 10-1-09

123-020-0140
Review and Commission Approval or Denial

(1) An applicant will not seek, nor will any agency of a coun-
ty government do either of the following, until such time as the
Authority approves the formation of the port:

(a) Conduct a deciding vote on port formation by the govern-
ing body of the county; or

(b) Place the question of the port’s formation on the ballot of a
special or general election.

(2) Upon receipt of a request under OAR 123-020-0010, the
Authority will review the submitted materials and may request addi-
tional information.

(3) Following its review and receipt of any additional infor-
mation, the Authority will assemble materials and information along
with a summary of the proposed port’s advantages and disadvantages
relative to OAR 123-020-0015 to 123-020-0030 that may include a
recommendation of action.

(4) The Authority will submit a proposal summary and recom-
mendation to the board.
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(5) The Authority shall schedule a meeting to consider final
approval of the requested port formation. The agenda for this meet-
ing must be publicly available and be sent to the applicant and other
interested parties at least 21 days prior to such meeting. The meet-
ing must afford an opportunity for public commentary.

(6) At the meeting described in this rule or a subsequent meet-
ing, the board will formally approve or deny the proposed port’s for-
mation, as it deems appropriate.

(7) If the Authority denies a port formation request, it will indi-
cate in writing the reasons and the remedies, if any, that would allow
the applicant to be reconsidered.

(8) If formation of the port is approved by the authority.

(a) The Authority will issue a formal declaration of its approval
that the Authority will provide to the applicant and to the Chair of
the Board of County Commissioners for the respective county or
counties; and

(b) The applicant will proceed with and abide by all applicable

procedures and requirements under ORS Chapters 198 and 777.
Stat. Auth.: ORS 285.075
Stats. Implemented: ORS 285A.627
Hist.: EDD 6, f. & ef. 4-30-76; EDD 2-2003(Temp), f. & cert. ef. 3-4-03 thru 8-
29-03; EDD 7-2003(Temp), f. 8-28-03, cert. ef. 8-30-03 thru 2-20-04; EDD 3-
2004(Temp), f. 2-3-04, cert. ef. 2-21-04 thru 8-1-04; Renumbered from 123-020-
0040, EDD 14-2004, f. & cert. ef. 8-2-04; EDD 13-2009, f. & cert. ef. 10-1-09

DIVISION 21

OPERATION OF OREGON CREDIT
ENHANCEMENT FUND

123-021-0000
Purpose
The purpose of these rules is to provide procedures, standards,
and criteria for providing loan insurance from the Oregon Credit
Enhancement Fund.
Stat. Auth.: ORS 285A.075 & 285B.200 - 285B.218
Stats. Implemented: ORS 285B.200 - 285B.218
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, {. & cert. ef. 7-
29-94; EDD 17-2009, f. 10-30-09, cert. ef. 11-1-09; OBDD 8-2011(Temp), f. &
cert. ef. 12-8-11 thru 6-5-12; OBDD 7-2012, f. & cert. ef. 6-1-12

123-021-0010
Definitions

For the purposes of these rules, additional definitions may be
found in OAR chapter 123, division 1. The following terms shall
have the following definitions, unless the context clearly indicates
otherwise:

(1) “Authorized loan amount” means the amount of a loan
authorized by the Department to be under the CEF Program pursuant
to a loan insurance authorization issued by the Department to the
financial institution making the loan.

(2) “Brownfield” means any real property where expansion or
redevelopment is complicated by actual or perceived environmen-
tal contamination.

(3) “CEF Program” means the Credit Enhancement Fund Insur-
ance Program established under ORS 285B.200 to 285B.218.

(4) The “deficiency” of a loan means the amount of principal
outstanding upon default, accrued interest and the financial institu-
tion’s reasonable costs of collection, exclusive of costs attributable
to environmental problems, remaining unpaid after liquidation of col-
lateral and collection of guarantees.

(5) “Destination facilities other than retail or food service”
means a qualified business which has a significant impact on the
regional recreational or tourism economy. Incidental food service or
retail facilities necessary to the operation of a destination facility are
eligible. Sleeping accommodations without unique attraction capa-
bilities are not qualified businesses.

(6) “Financial institution” has the meaning set forth in ORS
706.008.

(7) “Fund” means the Credit Enhancement Fund created by
ORS 285B.215.

(8) “Loan insurance authorization” means a letter from the
director or deputy director or designee to a financial institution agree-

ing to insure a loan to a borrower on the terms and conditions and
subject to the requirements stated therein.

(9) “Loan insurance agreement” means the agreement between
the financial institution and the Department required by OAR 123-
021-0100.

(10) “Working capital loan” means any loan, the proceeds of
which are to be used for operating, maintenance and other costs and
expenses, or for purposes other than acquiring real property, pro-
duction equipment, or other capital assets.

(11) “Principal” in regards to a borrower is defined as:

(a) If a sole proprietorship, the proprietor;

(b) If a partnership, each managing partner and each partner
who is a natural person and holds a twenty percent (20%) or more
ownership interest in the partnership; and,

(c) If a corporation, limited liability company, association or a
development company, each director, each of the five most highly
compensated executives or officers of the entity, and each natural
person who is a direct or indirect holder of twenty percent (20%) or
more of the ownership stock or stock equivalent of the entity.

(12) “Principal” in regards to a financial institution is defined
as:

(a) If a sole proprietorship, the proprietor;

(b) If a partnership, each partner; and

(c) If a corporation, limited liability company, association or a
development company, each director, each of the five most highly
compensated executives, officers or employees of the entity, and each
direct or indirect holder of twenty percent (20%) or more of the own-
ership stock or stock equivalent of the entity.

(13) “SSBCI Funds” means U.S. Treasury funds allocated to the
Department under the State Small Business Credit Initiative Act of
2010 (title I1I of the Small Business Jobs Act of 2010, P.L. 111-240,

124 Stat. 2568, 2582).
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.200 - 285B.218
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, . & cert. ef. 7-
29-94; EDD 12-1997(Temp), f. & cert. ef. 10-7-97; EDD 11-1998, f. & cert. ef.
5-22-98; EDD 8-1999, f. & cert. ef. 10-1-99; EDD 4-2007(Temp), f & cert. ef.
8-28-07 thru 2-22-08; EDD 5-2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08;
EDD 24-2008, f. 7-31-08, cert. ef. 8-1-08; EDD 17-2009, f. 10-30-09, cert. ef. 11-
1-09; OBDD 8-2011(Temp), f. & cert. ef. 12-8-11 thru 6-5-12; OBDD 7-2012,
f. & cert. ef. 6-1-12; OBDD 18-2012(Temp), f. & cert. ef. 11-20-12 thru 5-17-13;
OBDD 3-2013, f. & cert. ef. 5-23-13; OBDD 1-2015(Temp), f. & cert. ef. 1-26-
15 thru 7-24-15; OBDD 5-2015, f. & cert. ef. 8-3-15

123-021-0015
Qualified Business

In a distressed area, any existing or proposed business is a Qual-
ified business. Any company that owns, occupies, operates, or has
entered into an agreement to own, occupy or operate real property
containing a brownfield is a Qualified business. Through June 30,
2015 outside of a distressed area, any existing or proposed businesses
is a Qualified business. After June 30, 2015, outside of a distressed
area, a Qualified business is defined as any existing or proposed busi-
ness that sells goods or services in markets for which national or
international competition exists, and such sales of goods or services
will result in or will aid, promote or facilitate the development of one
or more of the following activities:

(1) Manufacturing or other industrial production;

(2) Food processing;

(3) Aquaculture development or seafood processing;

(4) Convention facilities or trade centers;

(5) Destination facilities other than retail or food service;

(6) Transportation or freight facilities;

(7) Distribution facilities; or

(8) Other activities, as approved by the Department that repre-
sent new technology or diversifying activity but not including:

(a) Construction of office buildings;

(b) Retail businesses, shopping centers or food service facili-
ties;

(c) Motels or bed and breakfast hotels;

(d) Professional services for medicine, law, dentistry or finance;

(e) Athletic, racquetball, handball, or private membership clubs,
or golf courses;
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(f) Sand and gravel facilities;

(g) Newspapers;

(h) Lobbying activities (as defined in Section 3(7) of the Lob-
bying Disclosure Act of 1995, P.L. 104-65, as amended); or,

(i) Acquiring or holding passive investments such as commer-
cial real estate ownership or the purchase of securities; this does not
include acquisitions of businesses through 100% stock transfer.

(9) For the Evergreen Entrants Insurance, a Qualified business
includes an existing or proposed business without, or about to be
without, an existing line of credit. For the Evergreen Plus Insurance,
a Qualified business includes an existing or proposed business with

an existing line of credit.
Stat. Auth.: ORS 285A.075 & 285B.200 - 285B.218
Stats. Implemented: ORS 285B.200 - 285B.218
Hist.: EDD 24-2008, f. 7-31-08, cert. ef. 8-1-08; EDD 17-2009, f. 10-30-09, cert.
ef. 11-1-09; OBDD 8-2011(Temp), f. & cert. ef. 12-8-11 thru 6-5-12; OBDD 7-
2012, f. & cert. ef. 6-1-12; OBDD 18-2012(Temp), f. & cert. ef. 11-20-12 thru
5-17-13; OBDD 3-2013, f. & cert. ef . 5-23-13

123-021-0020
Eligibility

(1) In order for a Qualified business to be eligible, its project
must meet one of the following purposes. Eligible purposes mean the
acquisition, improvement, or rehabilitation of real or personal prop-
erty, working capital for operations, export transactions, maintenance
and other business costs and expenses which are used for purposes
other than acquiring real or personal property. Eligible purposes do
not include:

(a) An insured loan used for any personal, family, or household
expenses of the Qualified business or any owner or guarantor;

(b) An insured loan used for construction financing; however,
permanent financing after completion of construction may be
insured;

(c) An insured loan for the purchase or construction of resi-
dential housing;

(d) An insured loan made primarily to pay off or refinance an
existing debt to a creditor whose loan is inadequately secured or who
is in danger of sustaining a loss;

(e) Repayment of delinquent federal or state income taxes
unless the Qualified Business has a payment plan in place with the
relevant taxing authority;

(f) Repayment of taxes held in trust or escrow;

(g) Reimbursement of funds owed to any owner, including any
equity injection or injection of business capital for the business’ con-
tinuance;

(h) (For loans insured by SSBCI Funds) Purchase of any por-
tion of the ownership interest of any owner of the business;

(1) An insured loan used to purchase an existing Qualified busi-
ness, except for:

(A) Expansions where the majority of loan proceeds are used
to support expansion improvements;

(B) Purchase of all or substantially all of the assets of a Qual-
ified business,

(C) (For loans not insured by SSBCI Funds) Purchase of 100%
of the stock of a Qualified business, including stock held by employ-
ee stock ownership plans, where jobs will be created or retained; pro-
vided that the Department’s liability for any loss resulting from a loan
made for such purchase shall not exceed $500,000.

(2) The Department will consider refinancing requests on a case
by case basis. In evaluating such requests, the Department will con-
sider the financial benefits to the borrower, the prospects for success,
public benefits such as jobs created or retained, the extent to which
financial institutions agree to extend terms or provide other favor-
able financing to a borrower, and the extent to which collateral secur-
ing an insured loan is improved. The Department’s maximum lia-
bility for any loss resulting from a refinance that is insured under the
CEF Program will be limited to no more than $500,000 and no more
than 75% of the authorized loan amount, whichever is less. Unless
specifically waived by the Department, all business and personal
assets securing a refinance may require an appraisal or other third
party valuation to determine liquidation values at the time of appli-
cation. The Department reserves the right to set the enrollment terms

at the time of approval for loan insurance, including but not limited
to the Department’s maximum liability or the insured percentage and
in its sole discretion may, when setting the Department’s maximum
liability or the insured percentage or both, consider whether a loan
is less than fully secured, as determined by the estimated liquidation
value of the collateral.

(3) The maximum term for an eligible loan insurance per bor-
rower project is the lesser of fifteen (15) years or the useful life of
the assets being financed, or one year plus four annual renewals for
the Evergreen Entrants Insurance or Evergreen Plus Insurance.

(4) Eligible borrowers are Qualified businesses as defined in
OAR 123-021-0015.

(5) Eligible financial institutions are financial institutions as
defined by ORS 706.008.

(6) Any loans insured by SSBCI Funds will be required to meet
additional U.S. Treasury requirements including, but not limited to:

(a) The loan has not been made in order to place under the pro-
tection of the CEF Program prior debt that is not covered by the CEF
Program and that is or was owed by the borrower to the financial
institution or to an affiliate of the financial institution.

(b) The loan is not a refinancing of a loan previously made to
that borrower by the financial institution or an affiliate of the finan-
cial institution.

(c) No Principal of the borrower or the financial institution has
been convicted of a sex offense against a minor as such terms are
defined in section 111 of the Sex Offender Registration and Notifi-
cation Act (42 U.S.C. 16911).

(d) The borrower, or any principal of the borrower, is not:

(A) an executive officer, director, or principal shareholder of the
financial institution, or

(B) a member of the immediate family of an executive officer,
director or principal shareholder of the financial institution; or

(C) a related interest of any such executive officer, director,
principal shareholder or member of the immediate family. For the
purposes of this OAR 123-021-0002(6)(d), the terms “executive offi-
cer”, “director”, “principal shareholder”, “immediate family”, and
“related interest” refer to the same relationship to the financial insti-
tution as the relationship described in 12 C.F.R. Part 215.2 (1990),
whether or not the financial institution is a member bank of the Fed-
eral Reserve System.

(e) The activities of the borrower are not activities currently pro-
hibited by U.S. Treasury, such as but not limited to:

(A) The borrower is not a business engaged in speculative activ-
ities that develop profits from fluctuations in price rather than
through normal course of trade unless those activities are incidental
to the regular activities of the business and are part of a legitimate
risk management strategy to guard against price fluctuations relat-
ed to the regular activities of the business;

(B) The borrower is not a business that earns more than half of
its annual net revenue from lending activities unless the business is
anon-bank or non-bank holding company community development
financial institution;

(C) The borrower is not a business engaged in pyramid sales,
or engaged in activities that are prohibited by federal law or appli-
cable law in the jurisdiction where the business is located or con-
ducted; or,

(D) The borrower is not a business engaged in gambling enter-
prises, unless the business earns less than 33% of its annual net rev-
enue from lottery sales.

(f) The financial institution is in compliance with requirements
of 31 CFR. § 103.121.

(g) At the time of approval the borrower does not employ more
than 750 employees in the United States.

(h) Total financing for the project is $20,000,000 or less.

(i) No Principal of the borrower is a current member or dele-

gate to the United States Congress or resident U.S. Commissioner.
Stat. Auth.: ORS 285A.075 & 285B.200 - 285B.218
Stats. Implemented: ORS 285B.200 - 285B.218
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, {. & cert. ef. 7-
29-94; EDD 8-1999, f. & cert. ef. 10-1-99; EDD 24-2008, f. 7-31-08, cert. ef. 8-
1-08; EDD 17-2009, f. 10-30-09, cert. ef. 11-1-09; OBDD 14-2010, f. 4-30-10,
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cert. ef. 5-1-10; OBDD 8-2011(Temp), f. & cert. ef. 12-8-11 thru 6-5-12; OBDD
7-2012, f. & cert. ef. 6-1-12

123-021-0040
Application Contents

(1) Required Contents. Unless waived by the Department, the
financial institution shall submit to the Department an application
containing the following:

(a) A completed General Information Sheet provided by the
Department;

(b) A written narrative by the financial institution analyzing the
borrower’s application (i.e. credit analysis), including an identifi-
cation of the proposed amount of the loan, the requested percentage
of insurance and Department insurance program, the purpose, terms
and conditions of the loan, a description of the collateral and basis
for its valuation, a summary of the borrower’s credit standing, and
a description of other sources of financing;

(c) Complete resumes of the borrower, all partners, owners, offi-
cers and guarantors, as applicable;

(d) Historical business financial statements for the prior three
years, including income statements and balance sheets (income tax
returns may also be required), as applicable, if an existing borrow-
er. Income tax returns may be sufficient if accountant prepared state-
ments are unavailable. Interim financial statements must also be
included if the most recent statements are beyond 90 days;

(e) Signed current personal financial statement(s) of owners
with a minimum 20% ownership interest in the borrower. Federal tax
returns may be required. This information may also be required of
guarantors;

(f) Pro forma balance sheet and income statement with sup-
porting assumptions. In some instances, monthly cash flow state-
ments may also be required. Cash flow statements are required in
cases where loan repayment is dependent on projections, and for bor-
rowers seeking working capital financing;

(g) Completion of the Department’s environmental question-
naire or a comparable one provided by the financial institution and
approved by the Department for loans secured in whole or part by
real property and for other insured loans, if requested by the Depart-
ment;

(h) Other information as the Department may require including,
but not limited to, projected jobs created or jobs retained by a bor-
rower.

(2) Supplemental Information. The Department may require, at
its discretion:

(a) Appraisals of collateral or the financial institution’s basis for
determining collateral value;

(b) A business or marketing plan, including an analysis of com-
petition;

(c) Certificates from the Oregon Department of Environmen-
tal Quality or any other governmental or regulatory agencies with
jurisdiction, if applicable;

(d) Copies of leases or purchase agreements, as applicable;

(e) Any other information or certifications from the borrower
or the financial institution deemed by the Department to be neces-

sary or desirable in connection with an insured loan application.
Stat. Auth.: ORS 285A.075 & 285B.200 - 285B.218
Stats. Implemented: ORS 285B.200 - 285B.218
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, {. & cert. ef. 7-
29-94; EDD 24-2008, f. 7-31-08, cert. ef. 8-1-08; EDD 17-2009, f. 10-30-09, cert.
ef. 11-1-09; OBDD 8-2011(Temp), f. & cert. ef. 12-8-11 thru 6-5-12; OBDD 7-
2012, f. & cert. ef. 6-1-12

123-021-0050
Application Procedure

(1) The Department shall determine when an application is
complete.

(2) It shall be the responsibility of the financial institution to
submit a complete application.

(3) The Department will review an application based on the fol-
lowing criteria and considerations:

(a) An application will not be approved unless the Department
determines that there is a reasonable prospect that the borrower will
repay a loan according to its terms.

(b) An application will only be approved to the extent, in terms
of amount, percentage and period of insurance, that is necessary and
prudent for the Department to provide to complete the financing.

(c) No application will be approved unless the Department
determines that the insured loan will be serviced by a financial insti-
tution as required by the Department.

(d) No application will be approved unless the Department
determines that the borrower is eligible and the insured loan proceeds
will be used for an eligible purpose.

(e) No application will be approved unless the Department
determines that the application is complete and that information suf-
ficient to make an informed decision on the application has been
received.

(f) In reviewing applications, the Department will consider the
following, as applicable:

(A) The extent to which the borrower demonstrates a need for
an insured loan.

(B) The economic feasibility of the business endeavor as evi-
denced by the borrower’s present and past financial situation and
business experience and the general reasonableness of the business
proposal and financial projections for the future.

(C) Whether the borrower and any guarantors have satisfacto-
ry credit histories.

(D) Whether the borrower has sufficient capital and other
resources to conduct the business as planned, and the amount and
source of equity contributed.

(E) The adequacy of the security offered for the loan.

(F) The extent to which the risk of financial loss is shared by
others.

(G) The viability of the industry of which the borrower is a part
and the contribution of the borrower to that industry.

(H) The extent to which the borrower contributes to local eco-
nomic development, market development and employment oppor-

tunities.
Stat. Auth.: ORS 285A.075 & 285B.200 - 285B.218
Stats. Implemented: ORS 285B.200 - 285B.218
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-
29-94; EDD 12-1997(Temp), f. & cert. ef. 10-7-97; EDD 11-1998, f. & cert. ef.
5-22-98; EDD 4-2007(Temp), f & cert. ef. 8-28-07 thru 2-22-08; EDD 5-
2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08; EDD 24-2008, f. 7-31-08, cert.
ef. 8-1-08; EDD 17-2009, f. 10-30-09, cert. ef. 11-1-09

123-021-0060
Application Approval or Rejection

(1) Upon approval of an application by the director, deputy
director or their designees or members of the commission, a loan
insurance authorization will be issued setting forth the terms and con-
ditions upon which the loan will be insured.

(2) No loan insurance authorization shall become effective until
the financial institution has paid the initial loan insurance premium
required by OAR 123-021-0110. Such payment, along with an exe-
cuted loan insurance authorization, shall indicate the financial insti-
tution’s acceptance of the terms of the loan insurance authorization.

(3) No loan insurance authorization shall be effective unless a
loan insurance agreement has been executed by the financial insti-
tution and the Department and remains in effect.

(4) In the event the director or deputy director or their designees
reject an application, upon written request, the Department will
promptly send the financial institution a notice, including reasons for
the rejection. The notice shall include a statement of the borrower’s
right to appeal the director’s or deputy director’s or their designees’
decision to the commission.

Stat. Auth.: ORS 285A.075 & 285B.200 - 285B.218

Stats. Implemented: ORS 285B.200 - 285B.218

Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-

29-94; EDD 24-2008, f. 7-31-08, cert. ef. 8-1-08; EDD 17-2009, f. 10-30-09, cert.

ef. 11-1-09

123-021-0070
Appeal to the Commission

In the event that an application is rejected, the borrower or the
financial Institution shall have the right to appeal the decision to the
commission. Notice of the appeal must be submitted in writing with-
in twenty days of receiving notification of rejection to the Depart-
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ment. The notice of appeal must include the departmental rejection
statement(s) together with a statement of why the decision should be
reversed or modified. The Department shall inform the applicants of
the time and location of the appeal hearing, and the financial insti-
tution and the borrower may be present to support the appeal through

public comment.
Stat. Auth.: ORS 285A.075 & 285B.200 - 285B.218
Stats. Implemented: ORS 285B.200 - 285B.218
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-
29-94; EDD 12-1997(Temp), f. & cert. ef. 10-7-97; EDD 11-1998, f. & cert. ef.
5-22-98; EDD 24-2008, f. 7-31-08, cert. ef. 8-1-08; EDD 17-2009, f. 10-30-09,
cert. ef. 11-1-09

123-021-0080
Loan and Insurance Terms and Conditions

(1) Interest rate and term. The rate of interest on the insured loan
and the term of the loan shall be agreed between the financial insti-
tution and a borrower provided that no insurance term may exceed
the lesser of fifteen years or the useful life of the assets being
financed or one year plus four annual renewals for the Evergreen
Entrants or Evergreen Plus Programs.

(2) Collateral. Repayment of an insured loan shall be secured
by such collateral as the Department deems prudent.

(a) Insured loans may, at the discretion of the Department, be
secured by collateral valued for collateral purposes at less than the
amount of the insured loan, provided the borrower, its principals, and
the guarantors, to the satisfaction of the Department, are of good
character, have good credit histories, and exhibit the ability to ser-
vice the proposed and existing debt;

(b) Real estate or unmovable machinery or equipment consti-
tuting a significant portion of collateral for repayment of an insured
loan shall be located within the state. Mobile machinery or equip-
ment, including vessels, constituting a significant portion of collat-
eral for repayment of an insured loan shall be registered with and
taxed by the state or municipal authorities, if the State or municipal
authorities register or tax machinery or equipment of a type similar
to the collateral, and shall be stored or berthed in the state when not
in use.

(c) The Department may, at its sole discretion, require inde-
pendent collateral valuation and appraisal of the real property assets
securing the loan.

(3) Covenants. The covenants and requirements of the loan shall
be established by the financial institution in accordance with prudent
lending practices. The Department may require such additional
covenants and requirements as may be necessary, prudent or desir-
able. At a minimum, the loan documents should require the borrower
to:

(a) Make periodic payments of principal and interest, with the
exception of short term working capital loans or evergreen working
capital loans or lines of credit where periodic interest payments with
a balloon principal payment and/or term options may be acceptable,
as determined by the Department;

(b) Make any lease payments;

(c) Maintain adequate insurance on collateral, and maintain
books and records on the business;

(d) Pay any taxes or governmental charges assessed against the
collateral and comply with all applicable laws and regulations;

(e) Keep the collateral free of liens and encumbrances except
for as may be expressly accepted by the financial institution and
Department;

(f) Provide for periodic financial reports to the financial insti-
tution;

(g) Pay advances necessary to protect the collateral and all
expenses of protecting or enforcing the rights of the financial insti-
tution and Department.

Stat. Auth.: ORS 285A.075 & 285B.200 - 285B.218

Stats. Implemented: ORS 285B.200 - 285B.218

Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-

29-94; EDD 24-2008, f. 7-31-08, cert. ef. 8-1-08; EDD 17-2009, f. 10-30-09, cert.

ef. 11-1-09; OBDD 8-2011(Temp), f. & cert. ef. 12-8-11 thru 6-5-12; OBDD 7-

2012, f. & cert. ef. 6-1-12; OBDD 18-2012(Temp), f. & cert. ef. 11-20-12 thru

5-17-13; OBDD 3-2013, f. & cert. ef. 5-23-13

123-021-0090
Loan Insurance Programs

The Department shall offer the following insurance programs:

(1) Conventional Insurance, under which the Department may
insure

(a) Up to 80 percent of a loan in which case the Department’s
maximum liability for any loss under the Conventional Insurance is
the lesser of $2,000,000 or an amount equal to the insured percent-
age times the authorized loan amount, or

(b) Up to 90 percent of a loan in which case the Department’s
maximum liability for any loss under the Conventional Insurance is
the lesser of $500,000 or an amount equal to the insured percentage
times the authorized loan amount. Should a borrower which receives
an insured loan default or otherwise be unable to make loan pay-
ments, the Department will pay the financial institution the defi-
ciency of a loan times the insured percentage, subject to the limita-
tion set forth above. The balance of any loss is absorbed by the
financial institution. Loan payments, the proceeds of collateral
(including collection of guarantees), and any recovery after payment
of a deficiency are applied pro rata to the portion of a loan insured
through Conventional Insurance and the uninsured portion of the
loan.

(2)(a) Evergreen Entrants Insurance, under which the Depart-
ment may insure up to 75 percent of a line of credit working capital
loan. Should a borrower which receives an insured loan default or
otherwise be unable to make loan payments, the Department will pay
the financial institution the deficiency of the line of credit working
capital loan times the insured percentage; provided that the Depart-
ment’s maximum liability for any deficiency under the Evergreen
Entrants Insurance is the lesser of $1,500,000 or an amount equal to
the insured percentage of the authorized loan amount. The balance
of any loss is absorbed by the financial institution. Loan payments,
the proceeds of collateral (including collection of guarantees), and
any recovery after payment of a deficiency are applied pro rata to the
portion of a loan insured through Evergreen Entrants Insurance and
the uninsured portion of the loan.

(b) Eligible borrowers include persons or enterprises without or
about to be without existing line of credit working capital loans.

(c) To obtain Evergreen Entrants Insurance, a financial institu-
tion must have the capacity to service the loan effectively, including
monitoring compliance with any audit and control procedures pre-
scribed by the Department or comparable procedures of the finan-
cial institution approved by the Department and must have in place
and operating a lending program specializing in line of credit loans
secured by or with advances based upon eligible accounts receivable
and inventory or other assets. The Department must be satisfied that
the financial institution is sufficiently experienced and capable of
operating such a lending program effectively.

(3) First Loss Insurance, under which the Department will pay
100 percent of the deficiency of a loan, but the Department’s max-
imum liability under the First Loss Insurance shall be the lesser of
(a) the insured percentage (which shall not exceed 25 percent) times
the authorized loan amount, (b) the insured percentage (which shall
not exceed 25 percent) times the outstanding balance of the loan,
including accrued interest and reasonable costs and expenses of col-
lection and liquidation of collateral exclusive of costs attributable to
environmental problems, but not taking into account the proceeds of
collateral liquidation and payments by guarantors, or (¢) $500,000.
Any recovery after payment of a deficiency is applied first to the
uninsured portion of the loan and then to the portion of a loan insured
through First Loss Insurance.

(4)(a) Evergreen Plus Insurance, under which the Department
may insure up to 75 percent of a new increment of a line of credit;
provided that the Department’s maximum liability under the Ever-
green Plus Insurance is $1,500,000. If the insured loan is a renewal
of a loan where the Department insured more than 75% of the loan,
the Department may, in its sole discretion, insure the new loan up to
the percentage insured on the immediately previous loan being
renewed. If a financial institution makes a payment request for any
deficiency, the Department will pay to the financial institution the
lesser of:
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(A) A ratable share of the total default charges; or

(B) The deficiency times the insured percentage. The balance
of any loss is absorbed by the financial institution. Loan payments,
the proceeds of collateral (including collection of guarantees), and
any recovery after payment of a deficiency are applied pro rata to the
portion of a loan insured through Evergreen Plus Insurance and the
uninsured portion of the loan.

(b) The formula for calculating the Department’s ratable share
of total default charges is:

R = (G=T)*P

R represents the ratable share of total default charges.

G represents the amount of the new increment of the line of credit.

T represents the total credit facility made available.

P represents the principal outstanding upon default plus accrued unpaid

interest and costs of collateral liquidation and collection of guarantees

exclusive of costs attributable to environmental problems.

(c) To obtain the Evergreen Plus Insurance, a financial institu-
tion must have in place and operating a lending program specializ-
ing in line of credit loans secured by or with advances based upon
eligible accounts receivable and inventory or other assets. The
Department must be satisfied that the financial institution is suffi-
ciently experienced and capable of operating such a lending program
effectively.

(5) First Loss Collateral Support Insurance (aka Collateral Sup-
port Insurance), under which the Department will pay up to a max-
imum of 100 percent of the deficiency of a loan as follows. The
Department’s maximum liability under the Collateral Support Insur-
ance per enrolled loan shall be the lesser of:

(a) The insured percentage times the authorized and enrolled
loan amount;

(b) The insured percentage times the outstanding balance of the
enrolled loan, including accrued interest and reasonable costs and
expenses of collection and liquidation of collateral exclusive of costs
attributable to environmental problems, after taking into account pay-
ments by guarantors but not taking into account the proceeds of col-
lateral liquidation; or,

(¢) 25% of the enrolled loan or $1,000,000. Collateral Support
Insurance may not exceed a term of 5 years. Loan payments, the pro-
ceeds of collection of guarantees, and recovery after payment of a
deficiency from any source other than liquidation of collateral are
applied pro rata to the portion of a loan insured through Collateral
Support Insurance and the uninsured portion of the loan; the proceeds
of collateral are applied first to the uninsured portion of the loan and
then to the portion of a loan insured through Collateral Support Insur-
ance. Loans covered by Collateral Support Insurance must meet a
participating Lender’s credit underwriting criteria with the exception
of loan collateral adequacy. Borrowers with loans covered by Col-
lateral Support Insurance must:

(A) Demonstrate significant current and historical cash flow
coverage,

(B) Demonstrate strong credit history,

(C) Provide personal guarantees of significant owners; and,

(D) Meet other criteria as determined by the Department.

(d) In contrast to First Loss Insurance, Collateral Support Insur-
ance is only intended to mitigate a collateral shortfall and is not
intended to mitigate other or additional credit deficiencies. Collat-
eral Support Insurance will only be provided to the extent necessary
to facilitate making a qualified loan, not on a maximum allowable
basis for each loan. Loan proceeds may be used to pay off an exist-
ing loan where the collateral value is no longer adequate to secure
the loan due to a decline in the value of the existing collateral (not
due to the loan having been less than fully secured at inception). If
any proceeds of the new insured loan are used to finance an exist-
ing loan of the lender making application for Collateral Support
Insurance, to be eligible for Collateral Support Insurance the exist-
ing loan must have reached its maturity date and the new loan must
also include new monies advanced to the borrower. Enrollment of the
new loan in the Collateral Support Insurance will be limited to the
amount of the collateral shortfall or the decline in the collateral value,
from the date of the existing loan if proceeds are applied to an exist-
ing loan secured by the collateral, whichever is less. For the Collat-
eral Support Insurance, the maximum insured percentage for insur-

ance up to $500,000 shall be 25% of the loan. For insurance above
$500,000 and up to $1,000,000 the maximum insured percentage
shall be 20% of the loan.

(6) The Conventional Insurance, First Loss Insurance, and Col-
lateral Support Insurance are available for all types of non-revolv-
ing loans with regular periodic payments of principal and interest no
less often than annually for eligible purposes, including working cap-
ital loans that are secured by fixed assets or other collateral deter-

mined to be sufficient by the Department.
Stat. Auth.: ORS 285A.075 & 285B.200 - 285B.218
Stats. Implemented: ORS 285B.200 - 285B.218
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, . & cert. ef. 7-
29-94; EDD 13-2002(Temp), f. & cert. ef. 6-18-02 thru 12-13-02; Administrative
correction 4-15-03; EDD 6-2005(Temp), f. & cert. ef. 8-5-05 thru 1-31-06; EDD
1-2006, f. & cert. ef. 2-10-06; EDD 5-2008(Temp), f. & cert. ef. 2-26-08 thru 8-
1-08; EDD 24-2008, f. 7-31-08, cert. ef. 8-1-08; EDD 17-2009, f. 10-30-09, cert.
ef. 11-1-09; OBDD 8-2011(Temp), f. & cert. ef. 12-8-11 thru 6-5-12; OBDD 7-
2012, f. & cert. ef. 6-1-12; OBDD 18-2012(Temp), f. & cert. ef. 11-20-12 thru
5-17-13; OBDD 3-2013, f. & cert. ef. 5-23-13; OBDD 1-2015(Temp), f. & cert.
ef. 1-26-15 thru 7-24-15; OBDD 5-2015, f. & cert. ef. 8-3-15

123-021-0100
Loan Insurance Agreement

No loan authorization shall be effective unless the financial
institution and the Department have executed a loan insurance agree-
ment in a form acceptable to the Department setting forth the rela-
tive rights and responsibilities of the financial institution and the
Department for all insured loans. The loan insurance agreement shall
include without limitation the following:

(1) General conditions and provisions incorporating the
requirements of this division of the rules and ORS 285.466 to
285.481.

(2) Provisions setting forth the responsibilities of the financial
institution to prudently underwrite and service insured loans in such
a manner as would be the normal and customary practice of a
prudent lender making or servicing a loan without relying on loan
insurance.

(3) A requirement that the financial institution notify the Depart-
ment in writing within 5 business days after a borrower’s payment
is 30 days late and within fifteen business days of any other default
or event or condition which indicates the loan may be difficult to col-
lect in full. Upon default, the financial institution and/or Department
shall take such action as may be prudent, including without limita-
tion foreclosing on and liquidating collateral.

(4) A description of the Department’s insurance programs and
the method for paying insurance claims.

(5) The Department shall be entitled at its discretion to cancel
or reduce its insurance obligation if the financial institution breach-

es its responsibilities under the loan insurance agreement.
Stat. Auth.: ORS 285A.075 & 285B.200 - 285B.218
Stats. Implemented: ORS 285B.200 - 285B.218
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-
29-94; EDD 24-2008, f. 7-31-08, cert. ef. 8-1-08; EDD 17-2009, f. 10-30-09, cert.
ef. 11-1-09

123-021-0110
Insurance Premiums

(1) The Department shall charge a one-time (up-front) insurance
premium. Premiums are due at the time financial institutions origi-
nate loans and execute loan authorizations with the Department. The
Department’s insurance is not effective until premiums are paid. It
is expected that financial institutions will pass along the cost of pre-
miums to borrowers. Premiums, expressed as a percentage of the
Department’s maximum liability, shall be charged in accordance with
the schedule for the programs available from the agency.

(2) For revolving lines of credit or evergreen facilities, the pre-
mium is based on the Department’s maximum liability in regard to
the credit facility made available to a borrower, regardless of whether
or not the line of credit is fully drawn down. Examples:

(a) The premium due on a $200,000, five year loan with 80%
Conventional Insurance would be $3,200 ($200,000 x .80 x .02);

(b) The premium for a $200,000 loan with 75% Evergreen
Entrants Insurance is $2,625 ($200,000 x .75 x .0175); this amount
would be due every year thereafter for up to four additional years,
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assuming the loan and amount is renewed each year for the maxi-
mum term permitted under the Evergreen Entrants program (5 years);

(c) The premium for a $200,000, eight year loan with 25% First
Loss Insurance is $2,500 ($200,000 x .25 x .05);

(d) The premium for a $700,000 increment to the line of cred-
it with 30% Evergreen Plus Insurance is $3,675 ($700,000 x .30 x
.0175); this amount would be due every year thereafter for up to four
additional years, assuming the loan and amount is renewed each year
for the maximum term permitted under the program (5 years);

(e) The premium for a $1,000,000 five-year loan with a 15%

Collateral Support Insurance is $5,250 ($1,000,000 x .15 x .035).
Stat. Auth.: ORS 285A.075 & 285B.200 - 285B.218
Stats. Implemented: ORS 285B.200 - 285B.218
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-
29-94; EDD 24-2008, f. 7-31-08, cert. ef. 8-1-08; EDD 17-2009, f. 10-30-09, cert.
ef. 11-1-09; OBDD 8-2011(Temp), f. & cert. ef. 12-8-11 thru 6-5-12; OBDD 7-
2012, f. & cert. ef. 6-1-12; OBDD 18-2012(Temp), f. & cert. ef. 11-20-12 thru
5-17-13; OBDD 3-2013, f. & cert. ef. 5-23-13; OBDD 1-2015(Temp), f. & cert.
ef. 1-26-15 thru 7-24-15; OBDD 5-2015, f. & cert. ef. 8-3-15

123-021-0120
Administrative Costs of the Program
The Department may charge the fund actual and necessary
administrative expenses in operating the fund and its programs.
Stat. Auth.: ORS 285A.075 & 285B.200 - 285B.218
Stats. Implemented: ORS 285.476(2) & (5) & 285.471(1)(b)
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, {. & cert. ef. 7-
29-94; EDD 24-2008, f. 7-31-08, cert. ef. 8-1-08; EDD 17-2009, f. 10-30-09, cert.
ef. 11-1-09

123-021-0130
Delegation

With the exception of appeals, the Department may authorize
and approve loan insurance authorizations and require execution of
any document necessary or convenient to make effective such insur-

ance.
Stat. Auth.: ORS 285A.075 & 285B.200 - 285B.218
Stats. Implemented: ORS 285B.200 - 285B.218
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, {. & cert. ef. 7-
29-94; EDD 24-2008, f. 7-31-08, cert. ef. 8-1-08; EDD 17-2009, f. 10-30-09, cert.
ef. 11-1-09; OBDD 8-2011(Temp), f. & cert. ef. 12-8-11 thru 6-5-12; OBDD 7-
2012, f. & cert. ef. 6-1-12

123-021-0140
Confidential Records

(1) The director or his designee shall provide nonexempt pro-
gram records for inspection in accordance with ORS Chapter 192.

(2) The person requesting inspection of the records may be
charged in advance the Department’s cost for locating, compiling,
copying, and mailing the records. Such costs shall include but not be
limited to costs incurred in locating records, separating exempt and
nonexempt records, having a custodian present during the inspection,
preparing lists of data, making photocopies, and telefaxing materi-
als. Fees to be collected shall be set forth in the Department’s sched-
ule of fees and may be amended from time to time as the Department
in its sole discretion may determine.

(3) Except as otherwise provided in ORS Chapter 192, records
exempt from disclosure include but are not limited to:

(a) Reports and analyses of reports obtained in confidence from
creditors, employers, customers, suppliers, and others which bear on
the borrower’s character, finances, management ability, and relia-
bility and which were obtained from persons or firms not required
by law to submit them;

(b) Financial statements, tax returns, business records, employ-
ment history and other personal data submitted by or for borrowers,
or analysis of such data;

(c) Interdepartmental advisory memoranda developed prior to
a loan insurance decision;

(d) Formulas, plans, designs and related information which con-
stitute trade secrets under ORS Chapter 192;

(e) Personal financial statements;

(f) Financial statements of borrower’s;

(g) Customer lists;

(h) Information of a borrower pertaining to litigation to which
the borrower is a party if the complaint has been filed, or if the com-

plaint has not been filed, if the borrower shows that such litigation
is reasonably likely to occur. This exemption does not apply to liti-
gation which has been concluded and nothing is this section shall
limit any right or opportunity granted by discovery or deposition
statutes to a party to litigation or potential litigation;

(i) Production, sales or cost data; and

(j) Marketing strategy information that relates to a borrower’s
plan to address specific markets and borrower’s strategy regarding

specific competitors.
Stat. Auth.: ORS 285A.075 & 285B.200 - 285B.218
Stats. Implemented: ORS 192.430 & 285.035(5)
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-
29-94; EDD 24-2008, . 7-31-08, cert. ef. 8-1-08; EDD 17-2009, f. 10-30-09, cert.
ef. 11-1-09

DIVISION 22
SMALL BUSINESS DEVELOPMENT CENTERS

123-022-0060
Purpose

The purpose of these rules is to provide procedures, standards,
and criteria for making grants under ORS 285B.168 and 285A.340
to 285A.349 to community college and community college service
districts to assist in the improvement and formation of small busi-

ness development centers.
Stat. Auth.: ORS 285A.075 & 285A.110
Stats. Implemented: ORS 285A.340 - 285A.349 & 285B.165 - 285B.180
Hist.: EDD 6-1998, f. & cert. ef. 4-22-98

123-022-0070
Definitions

For the purposes of these rules definitions may be found in Pro-
cedural Rules, OAR 123-001. As used in this division of adminis-
trative rules, unless the context requires otherwise the following def-
initions apply:

(1) “Small Business Development Center” means a communi-
ty college-based and state university-based center which helps small
businesses develop and improve skill in such areas as marketing
management and capital formation.

(2) “Small Business Development Center Network™ means the

statewide network of small business development centers.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.340 - 285A.075 285A.349 & 285B.165 -
285B.180
Hist.: EDD 6-1998, f. & cert. ef. 4-22-98; EDD 23-2009, f. 11-30-09, cert. ef. 12-
1-09

123-022-0080
Eligibility Criteria

From funds appropriated for such purposes, the Department
may make grants to community college and community college ser-
vice districts and state university partners to assist in the formation
and improvement of small business development centers. Grants are

available on a justified need basis.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.340 - 285A.349 & 285B.165 - 285B.180
Hist.: EDD 6-1998, f. & cert. ef. 4-22-98; EDD 23-2009, f. 11-30-09, cert. ef. 12-
1-09

123-022-0090
Application and Award Procedures

(1) Each applicant for a small business development center
grant shall submit an annual work plan to the Small Business Devel-
opment Center Network office and the Department. The annual work
plan shall include:

(a) Evidence of the potential demand for assistance;

(b) Plans for involving other training resources and expert
resource people from the business community;

(c) A plan to offer business counseling to the small business
community;

(d) A budget for the year for which a grant is requested, includ-
ing federal, state, college or university, and client grants.
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(e) A plan to participate in evaluations conducted by the Small
Business Development Center Network office.

(f) A plan for alignment with department’s job creation and
retention definitions, policy and reporting methodology;

(g) A plan for alignment with department strategic goals and
focus on key industries

(2) The Department and the Small Business Development Cen-
ter Network office shall review and approve the work plans sub-
mitted by applicants prior to disbursement of grant funds to the Small

Business Development Center program recipients.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.340 - 285A.349 & 285B.165 - 285B.180
Hist.: EDD 6-1998, f. & cert. ef. 4-22-98; EDD 23-2009, f. 11-30-09, cert. ef. 12-
1-09

123-022-0100
Standards and Criteria

The Small Business Development Center Network office and
the Department shall use the following criteria to evaluate applicants
annual work plans:

(1) The number of small business clients to be served through
one-to-one counseling and training programs as set out in the annu-
al work plans;

(2) Special needs based upon geographic location or special
populations to be served.

(3) The quality and the extent to which the annual work plan
meets the needs of small business clients in the service area.

(4) Alignment with the department’s job creation and retention
definitions, policy and reporting methodology;

(5) Alignment with department strategic goals and focus on key
industries

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.340 - 285A.349 & 285B.165 - 285B.180

Hist.: EDD 6-1998, f. & cert. ef. 4-22-98; EDD 23-2009, f. 11-30-09, cert. ef. 12-
1-09

123-022-0110
Project Administration

(1) The Director of the Department shall designate one of the
small business development centers to coordinate the activities of all
small business development centers and the Small Business Devel-
opment Center Network office. In making the designation the Direc-
tor shall consider the recommendations of others providing sub-
stantial financial support to the Small Business Development Center
Network.

(2) The Small Business Development Centers shall be required
to provide matching funds, by cash or in-kind contributions or some
combination of funds and contributions, on a 1:1 basis with Depart-
ment funds.

(3) The Director of the Department shall have the discretion to
waive or modify aspects of subsection 3 of this section if the Direc-
tor determines it to be reasonable and necessary.

(4) The Small Business Development Centers shall require
small businesses that receive business assistance services to pay part
of the costs of those services. To the extent that federal laws or reg-
ulations impose requirements that limit the payment of fees by recip-
ients of business assistance services to small businesses, the Busi-
ness Development Department and the Small Business Development
Center Network office shall apply for waivers of such federal
requirements

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.340 - 285A.349 & 285B.165 - 285B.180

Hist.: EDD 6-1998, . & cert. ef. 4-22-98; EDD 23-2009, f. 11-30-09, cert. ef. 12-

1-09

DIVISION 24

DISTRESSED AREAS

123-024-0001
Scope and Purpose

IFor the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001 The following terms shall

have the following definitions, unless the context clearly indicates
otherwise: “City” means the area within the corporate limits of any

incorporated city in Oregon.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.020, 285A.075, 285B.062 & 285B.065
Hist.: EDD 12-1998, f. & cert. ef 8-14-98; EDD 12-2007(Temp), f. & cert. ef. 9-
21-07 thru 3-18-08; EDD 10-2008(Temp), f. & cert. ef. 3-20-08 thru 9-15-08;
EDD 27-2008, f. 8-28-08, cert. ef. 9-1-08; OBDD 2-2013, f. 3-29-13, cert. ef. 4-
1-13; OBDD 2-2014, f. 2-28-14, cert. ef. 3-3-14

123-024-0011
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001 The following terms shall
have the following definitions, unless the context clearly indicates
otherwise:

(1) “City” means the area within the corporate limits of any
incorporated city in Oregon.

(2) “Quartile” means any of the three values which divide a
sorted data set into four equal parts, so that each part represents one

fourth of the sampled population.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.020, 285A.075, 285B.062 & 285B.065
Hist.: EDD 12-1998, f. & cert. ef. 8-14-98; EDD 4-2003, f. & cert. ef. 3-26-03;
EDD 12-2007(Temp), f. & cert. ef. 9-21-07 thru 3-18-08; EDD 10-2008(Temp),
f. & cert. ef. 3-20-08 thru 9-15-08; EDD 27-2008, f. 8-28-08, cert. ef. 9-1-08; EDD
24-2009, . 11-30-09, cert. ef. 12-1-09; OBDD 3-2013, f. 3-29-13, cert. ef. 4-1-
13

123-024-0021
Distressed Area List

At least once per biennium, the department will review the eco-
nomic conditions in Oregon and prepare a list of distressed areas. The
distressed area list on file with the department’s Director’s Office is
adopted as part of these rules by reference. The department will make
the distressed area list available to all interested parties. A copy of
the distressed area list, as well as further information related to the
methodology described in OAR 123-024-0031 and so forth, may be
obtained from the Director’s Office, Oregon Business Development
Department, State Lands Building Suite 200, 775 Summer Street NE,

Salem, Oregon 97301-1280.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.095, 285B.062 & 285B
Hist.: EDD 12-1998, f. & cert. ef. 8-14-98; EDD 4-2003, f. & cert. ef. 3-26-03;
OBDD 2-2013, f. 3-29-13, cert. ef. 4-1-13

123-024-0031
Methodology for Determining Distressed Areas

The department will consider a county, City, or other geographic
area to be a distressed area under one of the following methods:

(1) Using the most recent data available on the date of calcu-
lation, a county is considered distressed when, an index is calculat-
ed as the product of the values calculated using four composite fac-
tors. It is distressed if its index is less than 1.0. If the index is more
than 1.0 the county is considered non-distressed. The following are
the four factors used to determine a distressed county:

(a) The state’s unemployment rate divided by the county’s
unemployment rate;

(b) The county’s per capita personal income divided by the
state’s per capita personal income;

(c) The change in the county’s average covered payroll per
worker over a two year period;

(d) The sum of the change in the county’s employment over a
two year period; or

(2) A city outside of a county identified as a distressed area
under subsection (1) of this section may be designated as distressed
when its variable values are below the designated threshold value as
determined by at least three of the four indicators listed below. The
threshold values for each of the four indicators shall be determined
by using reliable data from each of the distressed counties based on
a demonstrated methodology, as approved by the director of the
department. Threshold values are calculated using the most recent
5 year American Community Survey data from the U.S. Census
Bureau.
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(a) Percent of city population 25 years old and over with a bach-
elor’s degree or higher. The threshold value for variable A is the per-
cent of Oregon population 25 years old and over with a bachelor’s
degree or higher. If the percent of city population 25 years old and
over with a bachelor’s degree or higher is higher than the percent of
Oregon population 25 years old and over with a bachelor’s degree
or higher, this value is above the threshold and not distressed.

(b) The city’s unemployment rate. The threshold value for vari-
able B is Oregon’s unemployment rate. If the city’s unemployment
rate is lower than Oregon’s unemployment rate, this value is below
the threshold and not distressed.

(c) Percent of the city population below the poverty level. The
threshold value for variable C is the percent of Oregon population
below the poverty level. If the percent of the city’s population below
the poverty level is lower than the percent of Oregon population
below the poverty level, this value is below the threshold and not dis-
tressed.

(d) The city’s per capita personal income. The threshold value
for variable D is Oregon’s per capita personal income. If the city’s
per capita personal income is higher than Oregon per capita personal
income, this value is higher than the threshold and not distressed.

(3) A county, City, or other geographic area that has demon-
strated in writing, through a Temporary Distressed Petition, to the sat-
isfaction of the director of the department, that it is suffering or is
likely to suffer economic distress equal to or greater than those coun-
ties and cities qualifying as distressed areas under subsections (1) and
(2) of this section. The director shall have the authority to declare
counties, cities, and other geographic areas distressed as allowed
under the Temporary Methodology for Determining Distressed

Areas, OAR 123-024-0046.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.020, 285A.075, 285B.062 & 285B.065
Hist.: EDD 12-1998, f. & cert. ef. 8-14-98; EDD 3-2005(Temp), f. & cert. ef. 4-
21-05 thru 10-15-05; Administrative correction 10-19-05; EDD 7-2005(Temp),
f. & cert. ef. 10-24-05 thru 12-21-05; EDD 10-2005(Temp), f. & cert. ef. 11-4-
05 thru 12-21-05; Administrative correction 1-19-06; EDD 12-2007(Temp), f. &
cert. ef. 9-21-07 thru 3-18-08; EDD 10-2008(Temp), f. & cert. ef. 3-20-08 thru
9-15-08; EDD 27-2008, f. 8-28-08, cert. ef. 9-1-08; EDD 4-2009(Temp), f. & cert.
ef. 5-7-09 thru 11-2-09; Administrative correction 11-19-09; EDD 24-2009, f. 11-
30-09, cert. ef. 12-1-09; OBDD 2-2013, f. 3-29-13, cert. ef. 4-1-13; OBDD 3-
2014, f. 2-28-14, cert. ef. 3-3-14

123-024-0046
Temporary Methodology for Determining Distressed Areas

The following methodology will be used to determine tem-
porarily distressed areas when economic distress is abundant
throughout the state of Oregon.

(1) State Temporary Distressed Test: In a given month, if Ore-
gon’s unemployment rate exceeds 8.0%, the County Temporary Dis-
tressed Methodology will be used.

(2) County Temporary Distressed Test: In a given month, if Ore-
gon’s unemployment rate exceeds 8.0% and if the county’s unem-
ployment rate exceeds 8.0%, the county is considered temporarily
distressed.

(a) When a temporarily distressed county’s unemployment falls
below 8.0%;, it will remain distressed for 180 days or until the reg-
ular distressed communities list is published, whichever is less.

(b) All places and cities within a temporarily distressed coun-
ty are considered distressed.

(3) Any county that is unable to pass the County Temporary
Distressed Test is not considered to be temporarily distressed. All
cities or places within a county that is unable to pass the County Tem-
porary Distressed Test may seek temporary distressed status by fil-
ing a temporary distressed petition defined in OAR 123-024-0031(3).

(4) Temporary Distressed Petition: Any city or place not con-
sidered distressed may submit a formal petition asking for temporary
distressed status in accordance with OAR 123-500-0031(3)

(a) Temporary distressed petitions will describe in narrative
form local conditions that warrant temporary distressed status.

(b) Local conditions may include, but are not limited to, first-
source anecdotal discussions of changes in employment, temporary
lay-offs, furloughs, firm closures, firm idlings, reduced sales revenue,

home foreclosure rates, welfare assistance, and unemployment assis-
tance.

(c) The temporary distressed status granted under the petitions
will last no longer than 180 days or until the normal distressed com-
munities list is published.

(5) If Oregon fails to pass the State Temporary Distressed Test,
the regular distressed communities’ methodology will be used in
December of the same year. The distressed communities list will be
published at this time. All counties, cities, and places will maintain
their temporary distressed status until the distressed communities list
is published.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.020, 285A.075, 285B.062 & 285B.065

Hist.: EDD 24-2009, f. 11-30-09, cert. ef. 12-1-09; OBDD 2-2013, f. 3-29-13, cert.

ef.4-1-13

DIVISION 25
PORT PLANNING AND MARKETING FUND

123-025-0005
Purpose
The purpose of these rules is to provide procedures, standards
and criteria for operation of the Port Planning and Marketing Fund
program authorized by ORS 285A.654 through 285A.660.
Stat. Auth.: ORS 285A.075(5)
Stats. Implemented: ORS 285A.654 - 285A.660
Hist.: EDD 8-1985(Temp), . 10-22-85, ef. 11-1-85; EDD 5-1987,f. & ef. 10-9-
87; EDD 6-1997, f. & cert. ef. 4-25-97; EDD 5-2001(Temp) f. & cert. ef. 7-13-
01 thru 1-9-02; EDD 1-2002, . & cert. ef. 1-30-02; EDD 4-2004(Temp), f. & cert.
ef. 2-3-04 thru 8-1-04; Administrative correction 8-18-04

123-025-0010
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. The following terms will
have the following definitions, unless the context clearly indicates
otherwise:

(1) “Fund” means Port Planning and Marketing Fund.

(2) “Peer Review Committee” means a committee of Oregon
port representatives, as determined by the authority. The Peer Review
Committee shall:

(a) Recommend standards and priorities for typical Port Plan-
ning and Marketing Fund projects;

(b) Review and evaluate Port Planning and Marketing Fund
proposals submitted to the authority for possible funding; and

(c) Review and evaluate project deliverables as described in the
grant contract prior to disbursal of final payment.

(3) “Project” means any activity that is eligible for assistance

from the Port Planning and Marketing Fund.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.654 - 285A.660

Hist.: EDD 8-1985(Temp), f. 10-22-85, ef. 11-1-85; EDD 5-1987, f. & ef. 10-9-
87; EDD 6-1997, f. & cert. ef. 4-25-97; EDD 5-2001(Temp) f. & cert. ef. 7-13-
01 thru 1-9-02; EDD 1-2002, . & cert. ef. 1-30-02; EDD 4-2004(Temp), f. & cert.
ef.2-3-04 thru 8-1-04; EDD 15-2004, f. & cert. ef. 8-2-04; EDD 13-2007(Temp),
f. & cert. ef. 12-7-07 thru 6-1-08; EDD 17-2008, f. & cert. ef. 6-4-08; EDD 18-
2009, f. 10-30-09, cert. ef. 11-1-09; OBDD 5-2011,f. 10-31-11, cert. ef. 11-1-11

123-025-0012
Annual Funding of Program
The authority will transfer up to 5.00% of the assets of the Port
Revolving Fund, not to exceed the annual accrued net income from
the Port Revolving Fund into the Port Planning and Marketing Fund
annually as calculated on receipt of the Fund Audit each year.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.654 - 285A.660
Hist.: EDD 4-2004(Temp), f. & cert. ef. 2-3-04 thru 8-1-04; EDD 15-2004, f. &
cert. ef. 8-2-04; EDD 13-2007(Temp), f. & cert. ef. 12-7-07 thru 6-1-08; EDD 17-
2008, f. & cert. ef. 6-4-08; EDD 18-2009, f. 10-30-09, cert. ef. 11-1-09; OBDD
5-2011, f. 10-31-11, cert. ef. 11-1-11
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123-025-0015
Project Eligibility and Criteria

A planning or marketing project that meets the following cri-
teria is eligible for assistance from the fund:

(1) The project is necessary for improving a port’s capability to
carry out its authorized functions and activities relating to trade and
commerce;

(2) The project is feasible and will produce measurable results;

(3) The project will promote the long-term economic self-suf-
ficiency of the port and will encourage cost-effective investments
guided by prudent financial consideration and review;

(4) The project has a single focus and does not attempt to
accomplish multiple disjointed or unrelated outcomes or tasks;

(5) The applicant has met the strategic planning requirements
in 123-025-0016; and

(6) The project meets the standards and criteria as set by the
authority and Peer Review Committee in this division of adminis-
trative rules.

Stat. Auth.: ORS 285A.075(5)

Stats. Implemented: ORS 285A.654 - 285A.660

Hist.: EDD 8-1985(Temp), f. 10-22-85, ef. 11-1-85; EDD 5-1987, f. & ef. 10-9-

87; EDD 6-1997, f. & cert. ef. 4-25-97; EDD 5-2001(Temp) f. & cert. ef. 7-13-

01 thru 1-9-02; EDD 1-2002, f. & cert. ef. 1-30-02; EDD 4-2004(Temp), f. & cert.

ef. 2-3-04 thru 8-1-04; EDD 15-2004, f. & cert. ef. 8-2-04; Suspended by EDD

13-2007(Temp), f. & cert. ef. 12-7-07 thru 6-1-08; EDD 17-2008, f. & cert. ef.

6-4-08; EDD 18-2009, f. 10-30-09, cert. ef. 11-1-09; OBDD 5-2011, . 10-31-11,

cert. ef. 11-1-11

123-025-0016
Strategic Business Plan Requirements

(1) Ports formed under ORS 777 shall develop and maintain
strategic business plans before obtaining authority funding for other
projects. This requirement will be phased in over several years. Ports
must have a formally adopted strategic business plan that meets the
standards and requirements of the authority identified in the
Statewide Ports Strategic Business Plan.

(2) The Ports Statewide Strategic Business Plan was adopted by
the Oregon Business Development Commission on January 29,
2010. Ports must have their plan in place within three years after the
adoption of the Statewide Ports Strategic Business Plan in order to
obtain financial assistance from the authority. The strategic business
plans required under this rule shall be updated at least every ten
years.

(3) Exceptions may be made by the Board for funding to Ports
without a strategic business plan if:

(a) A concerted effort is made by the port to begin drafting a
strategic business plan based on the department’s template that meets
the requirements of the Statewide Ports Strategic Plan for adoption
by the Board;

(b) During the phase in period of a project if the project com-
plies with the recommendations of the Statewide Ports Strategic Plan;

(c) An extension of the three year deadline may be granted by
the Board if a port is actively working to develop a department
approved plan.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.654 - 285A.660
Hist.: OBDD 5-2011, f. 10-31-11, cert. ef. 11-1-11

123-025-0017
Application Submittal, Review and Approval

(1) An eligible port may submit an application after consulting
with the authority on a preliminary determination of eligibility and
otherwise follow the authority’s s procedures for submitting appli-
cations. The application must be in the form provided by the Author-
ity and must contain or be accompanied by such information as the
authority may require. The authority will process only completed
applications.

(2) Upon receipt of a signed application the authority will with-
in 14 days notify the port as to the status of the application and advise
the port of any missing materials or incomplete application detail.

(3) Upon receipt of a completed application the authority will
apply the following criteria to determine the project’s eligibility:

(a) The project is cited in or conforms to a port’s adopted strate-
gic business plan required under OAR 123-025-0016 and approved
by the authority and the Peer Review Committee.

(b) The project is not an unnecessary duplication of marketing
efforts among ports. However, it is recognized that regional or coop-
erative projects may require ports to simultaneously perform simi-
lar tasks;

(c) The project does not subsidize regular port operating expens-
es;

(d) The project will not require or rely upon continuing subsi-
dies from the authority or department;

(e) Financial need may be a consideration when reviewing a
project proposal for funding; and,

(f) The requirements set out in OAR 123-025 are met. Should
cite where these requirements are.

(4) Once an application is considered complete the authority

will, within 60 days approve or reject the application.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.654 - 285A.660
Hist.: EDD 1-2002, f. & cert. ef. 1-30-02; EDD 4-2004(Temp), f. & cert. ef. 2-
3-04 thru 8-1-04; EDD 15-2004, f. & cert. ef. 8-2-04; EDD 13-2007(Temp), f. &
cert. ef. 12-7-07 thru 6-1-08; EDD 17-2008, f. & cert. ef. 6-4-08; EDD 18-2009,
f. 10-30-09, cert. ef. 11-1-09; OBDD 5-2011, f. 10-31-11, cert. ef. 11-1-11

123-025-0021
Project Funding Priorities

(1) At the beginning of each state fiscal year the authority and
the Ports will make reasonable efforts to identify and initiate high pri-
ority projects. Funding of up to 50% of that year’s transfer of funds
will be reserved exclusively for high priority projects for the first four
months of the state fiscal year, after which it will become available
for any eligible project.

(2) Projects to develop or update the strategic business plans as
required under OAR 123-025-0016, or port marketing or financial
plans, undertaken before the provisions of ORS 123-025-0016, will
be given the highest priority.

(3) Other high priority projects are:

(a) Regional or cooperative projects that benefit more than one
port;

(b) Projects that leverage other marketing and development
efforts by the state or other government units;

(c) Projects leading to economic diversification, development
of a new or emerging industry or redevelopment of existing public
facilities.

(d) Priority will be given for immediate job or revenue creation
projects. Other opportunities not cited in a port’s adopted strategic
business plan may be given priority, provided that the port consults
with the authority and the Peer Review Committee and, if required
to do so by the authority, the ruling body of the port acts to amend

its strategic business plan.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.654 - 285A.660
Hist.: EDD 1-2002, f. & cert. ef. 1-30-02; EDD 4-2004(Temp), f. & cert. ef. 2-
3-04 thru 8-1-04; EDD 15-2004, f. & cert. ef. 8-2-04; EDD 13-2007(Temp), f. &
cert. ef. 12-7-07 thru 6-1-08; EDD 17-2008, f. & cert. ef. 6-4-08; EDD 18-2009,
f. 10-30-09, cert. ef. 11-1-09; OBDD 5-2011, f. 10-31-11, cert. ef. 11-1-11

123-025-0023
Grant Awards and Match

(1) The maximum grant is $50,000 or 75% of the total project
cost, whichever is less.

(2) Grants will be awarded only when there are sufficient funds

available in the fund.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.654 - 285A.660
Hist.: EDD 1-2002, f. & cert. ef. 1-30-02; EDD 4-2004(Temp), f. & cert. ef. 2-
3-04 thru 8-1-04; EDD 15-2004, f. & cert. ef. 8-2-04; EDD 13-2007(Temp), f. &
cert. ef. 12-7-07 thru 6-1-08; EDD 17-2008, f. & cert. ef. 6-4-08

123-025-0025
Project Administration

(1) The authority and the port must execute a grant contract
prior to disbursal of grant funds.

(2) Documentation of project costs incurred by a port must be
submitted to the authority prior to disbursal of funds.
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(3) Disbursal of grant funds to a port will not exceed one dis-
bursal per month. The final disbursement request will be withheld
until the Peer Review Committee reviews and recommends
approval of the appropriate grant contract deliverables of the project.

(4) Upon request the port must provide the authority with a copy
of documents, studies, reports, and materials developed during the
project, including written report on activities or results of the project,
or any other information that may reasonably be requested by the
authority.

(5) Prior to final disbursement, the Peer Review Committee will
review all documents produced as a result of the project. The com-
mittee will evaluate and make recommendations to the authority on
value of resulting document(s) and how closely the project delivered
the outcome anticipated in the application.

(6) Any monies disbursed but not used for an approved project,

must be returned to the authority.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.654 - 285A.660
Hist.: EDD 8-1985(Temp), f. 10-22-85, ef. 11-1-85; EDD 5-1987, f. & ef. 10-9-
87; EDD 5-2001(Temp) f. & cert. ef. 7-13-01 thru 1-9-02; EDD 1-2002, f. & cert.
ef. 1-30-02; EDD 4-2004(Temp), f. & cert. ef. 2-3-04 thru 8-1-04; EDD 15-2004,
f. & cert. ef. 8-2-04; EDD 5-2006, f. 10-30-06, cert. ef. 10-31-06; EDD 13-
2007(Temp), f. & cert. ef. 12-7-07 thru 6-1-08; EDD 17-2008, f. & cert. ef. 6-4-
08; EDD 18-2009, f. 10-30-09, cert. ef. 11-1-09; OBDD 5-2011, f. 10-31-11, cert.
ef. 11-1-11; OBDD 2-2014, f. 2-28-14, cert. ef. 3-3-14

123-025-0030
Remedies

The authority may seek legal remedies against ports that fail to
comply with the requirements governing the fund. Remedies will not
be imposed by the authority until the port has been notified in writ-
ing of deficiencies and has been given a reasonable time to respond

and correct the deficiencies noted.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.654 - 285A.660
Hist.: EDD 1-2002, f. & cert. ef. 1-30-02; EDD 4-2004(Temp), f. & cert. ef. 2-
3-04 thru 8-1-04; EDD 15-2004, f. & cert. ef. 8-2-04; EDD 5-2006, f. 10-30-06,
cert. ef. 10-31-06; EDD 13-2007(Temp), f. & cert. ef. 12-7-07 thru 6-1-08; EDD
17-2008, . & cert. ef. 6-4-08; EDD 18-2009, f. 10-30-09, cert. ef. 11-1-09

DIVISION 27
MARINE NAVIGATION IMPROVEMENT FUND

123-027-0035
Purpose

The purpose of these rules is to provide procedures, standards
and criteria for operation of the Marine Navigation Improvement

Fund authorized by ORS 777.262 to 777.267.
Stat. Auth.: ORS 285A.075(5) & 285A.110
Stats. Implemented: ORS 777.262 - 777.267
Hist.: EDD 5-1993, f. & cert. ef. 4-19-93; EDD 7-2004(Temp), f. & cert. ef. 2-
3-04 thru 8-1-04; Administrative correction 8-18-04

123-027-0040
Definitions

For the purposes of these rules, the following terms will have
the following definitions, unless the text clearly indicates otherwise:

(1) “Federally authorized project” means a project that has been
authorized or qualifies for federal funding from the United States
Army Corps of Engineers.

(2) “Non-federal project” means a navigation project that is eli-
gible under these rules but does not qualify for federal funding from
the United States Army Corps of Engineers.

(3) “Fund” means the Marine Navigation Improvement Fund.

(4) “Project” means studies, necessary permits, dredging, acqui-
sition, modification and maintenance of dredge disposal sites and
construction of a new navigation improvement project that is spon-
sored by a port and is eligible for assistance from the Fund. A pro-
ject can be either a federally authorized project or a non-federally
authorized project.

(5) “Non-Federal Share”” means that portion of a project cost not
paid for by the United States Army Corps of Engineers.

(6) “New Navigation Improvement Project” means, for the pur-
pose of ORS 777.267(1)(b) a water project that directly supports, or
provides access to, a federally authorized navigation improvement
project or a federally authorized navigation channel. To be charac-
terized as ‘new’, the dredging activity must go beyond previously
maintained improvements such as deeper channel depths or wider
breadth of area being served. However, “New Navigational
Improvement project” does not include dredging deeper than the

depths of the federally authorized navigation improvement project.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 777.262 - 777.267
Hist.: EDD 5-1993, f. & cert. ef. 4-19-93; EDD 14-2002, . & cert. ef. 6-21-02;
EDD 7-2004(Temp), f. & cert. ef. 2-3-04 thru 8-1-04; Administrative correction
8-18-04; EDD 22-2004, f. & cert. ef. 8-19-04; EDD 24-2004, f 10-25-04, cert.
ef. 11-8-04; EDD 2-2006, f. & cert. ef. 2-10-06; EDD 19-2009, f. 10-30-09, cert.
ef. 11-1-09

Federally Authorized Projects

123-027-0050
Project Eligibility, Priority and Funding

(1) To be eligible for funding, Federally Authorized Projects
must meet the following criteria:

(a) The project is federally authorized;

(b) The project is listed in the Port’s business or strategic plan;
and

(c) The project has confirmed positive benefit/cost ratios as
required by the National Economic Development Plan and has com-
pleted all federally required studies.

(2) First priority for assistance from the Fund shall be given to

eligible Federally Authorized Projects.
Stat. Auth.: ORS 285A.075(5) & 285A.110
Stats. Implemented: ORS 777.262 - 777.267
Hist.: EDD 5-1993, f. & cert. ef. 4-19-93; EDD 14-2002, f. & cert. ef. 6-21-02;
EDD 7-2004(Temp), f. & cert. ef. 2-3-04 thru 8-1-04; Administrative correction
8-18-04; EDD 22-2004, f. & cert. ef. 8-19-04; EDD 2-2006, f. & cert. ef. 2-10-
06

123-027-0056
Federally Authorized Project Application Requirements

The Port shall notify the Authority of a potential federally
authorized project at the time it initiates the project with the United
States Army Corps of Engineers and it shall submit written docu-
mentation to the Authority evidencing its participation with the Unit-
ed States Army Corps of Engineers. The written documentation
must:

(1) Describe the nature and purpose of the project, including:
proposed project scheduling; project term; estimated project cost; the
Port’s estimated non-federal share of the total project cost; and, the
required schedule for payment of the Port’s non-federal share of the
total project cost;

(2) Contain federal documents that authorize the project, includ-
ing Reconnaissance/Feasibility Studies; and

(3) Contain a copy of the Port’s proposed Local Cost Share
Agreement with the United States Army Corps of Engineers for

undertaking and carrying out the project.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 777.262 - 777.267
Hist.: EDD 22-2004, f. & cert. ef. 8-19-04; EDD 2-2006, f. & cert. ef. 2-10-06;
EDD 19-2009, f. 10-30-09, cert. ef. 11-1-09

123-027-0060
Federally Authorized Project Application Review and Approval
Based upon a review of the information described in OAR 123-
027-0056, the Authority will determine whether the project is eligi-
ble for assistance from the Fund. If the documentation is not adequate
to determine eligibility, the Authority will require the Port to submit
additional information as may be necessary.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 777.262 - 777.267
Hist.: EDD 5-1993, f. & cert. ef. 4-19-93; EDD 14-2002, f. & cert. ef. 6-21-02;
EDD 7-2004(Temp), f. & cert. ef. 2-3-04 thru 8-1-04; Administrative correction,
8-18-04; EDD 22-2004, f. & cert. ef. 8-19-04; EDD 2-2006, f. & cert. ef. 2-10-
06; EDD 19-2009, f. 10-30-09, cert. ef. 11-1-09
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123-027-0070
Federally Authorized Project Award and Funding

(1) The Authority and the Port shall execute a contract prior to
disbursal of moneys from the Fund. The contract shall be in a form
and content as provided by the Authority.

(2) Payments from the Fund shall be disbursed in accordance
with the executed contract.

(3) The Port must provide the Authority with a written report,
records, and a detailed accounting of costs in the format required by
the Authority :

(a) Within 30 days following the close of each federal fiscal
year; and

(b) Within 90 days following final completion of a project.

(4) Any amount disbursed from the Fund and not used for a pro-

ject must be returned to the Authority.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 777.262 - 777.267
Hist.: EDD 5-1993, f. & cert. ef. 4-19-93; EDD 14-2002, f. & cert. ef. 6-21-02;
EDD 7-2004(Temp), f. & cert. ef. 2-3-04 thru 8-1-04; Administrative correction
8-18-04; EDD 22-2004, f. & cert. ef. 8-19-04; EDD 24-2004, f 10-25-04, cert.
ef. 11-8-04; EDD 2-2006, f. & cert. ef. 2-10-06; EDD 19-2009, f. 10-30-09, cert.
ef. 11-1-09

Non-Federal Projects

123-027-0106
Non-Federal Project Eligibility

Non-federally authorized projects that meet the following cri-
teria are also eligible for assistance from the Fund:

(1) The project is listed in a Port’s business or strategic plan;

(2) The project is ready to begin in the biennium for which
funding is requested;

(3) The project is a new navigation improvement project; and

(4) The project meets the criteria of a freight project, or a com-
mercial/recreation project, as follows:

(a) A freight project facilitates transportation for at least 5,000
tons of freight or cargo annually;

(b) A commercial/recreation project supports at least 1,000 use
days annually as evidenced by information from the State Marine
Board, the Ports Reporting System, the U.S. Coast Guard, or other
similar source of reliable data, or it is to support the operation of at
least one tour boat.

(5) Navigation improvement projects that can’t meet the crite-
ria listed in subsection (4) may still qualify for funding if:

(a) The proposed improvement project is designed to facilitate
usage to a level that exceeds the criteria in subsection (4); and

(b) Usage of the proposed improvement project is reasonably
forecasted to meet the criteria in subsection (4) within the first two

years of operation and exceed the minimum criteria thereafter.
Stat. Auth.: ORS 285.075(5) & 285A.110
Stats. Implemented: ORS 777.262 - 777.267
Hist.: EDD 14-2002, f. & cert. ef. 6-21-02; Renumbered from 123-027-0100 by
EDD 22-2004, f. & cert. ef. 8-19-04; EDD 24-2004, f 10-25-04, cert. ef. 11-8-
04; EDD 2-2006, f. & cert. ef. 2-10-06

123-027-0156
Non-Federal Project Application Requirements

(1) A Port may submit an application after consulting with
Authority staff on a preliminary determination of eligibility and oth-
erwise following the Authority’s procedures for submitting appli-
cations.

(2) The application must be in the form provided by the Author-
ity and must contain or be accompanied by such information as the
Authority may require. The Authority will process only completed

applications.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 777.262 - 777.267
Hist.: EDD 22-2004, f. & cert. ef. 8-19-04; EDD 2-2006, f. & cert. ef. 2-10-06;
EDD 19-2009, f. 10-30-09, cert. ef. 11-1-09

123-027-0161
Non-Federal Project Application Review and Approval

To approve an application for assistance from the fund, the
Authority must make the determinations as follows:

(1) The project is an eligible project. If the Authority determines
that the project is not eligible, it may reject an application or require
further documentation from the Port;

(2) The requisite need for the project has been demonstrated to
the Authority in the application or the local planning process;

(3) If application is for a loan, the loan security includes the
pledge of revenues and/or other funds, and is sufficient, when con-
sidered with other security, to assure repayment;

(4) The Port is willing and able to enter into a contract with the
Authority; and

(5) Moneys in the fund are or will be available for the project.
Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 777.262 - 777.267

Hist.: EDD 22-2004, f. & cert. ef. 8-19-04; EDD 2-2006, f. & cert. ef. 2-10-06;
EDD 19-2009, f. 10-30-09, cert. ef. 11-1-09

123-027-0166
Non-Federal Project Award and Funding

(1) The Authority and the Port will execute a contract prior to
disbursal of moneys from the Fund. The contract will be in a form
and content as provided by the Authority.

(a) Payments from the fund will be disbursed in accordance
with the executed contract.

(b) The Port must provide the Authority with written reports,
records, and an accounting of detailed costs for a project as described
in the contract.

(2) All eligible projects may be awarded loan funding of up to
100% of the total project cost, or for the required local match, under
the following terms:

(a) Interest rates will be determined by Authority at time of
award, according to Authority policy; and

(b) The loan term will not exceed 25 years.

(3) If the Authority determines 100% loan funding is not fea-
sible due to the financial hardship of the port, grants may be award-
ed if Authority determines at least one of the following circumstances
exists:

(a) Job creation and/or retention will be a direct result of the
project;

(b) There is an urgent need for environmental remediation and
the Authority’s financial analysis determines that the Port’s bor-
rowing capacity is insufficient to finance the project;

(c) The project deals with critical public safety issues and the
Authority’s financial analysis determines that the Port’s borrowing
capacity is insufficient to finance the project; or

(d) There is imminent threat that the Port will lose any appli-
cable permits and the Authority’s financial analysis determines that
the Port’s borrowing capacity is insufficient to finance the project.

(e) The Authority’s financial analysis determines that the pro-
ject cannot proceed without a grant.

(4) Projects eligible due to the provisions of subsection 0106
may be awarded grant funding up to 75 percent of the project cost.
A 25 percent local match is required. In-kind services from the Port
may be no more than 10 percent of the total project cost.

(5) The Port must secure, and be able to provide upon request,
a land use compatibility statement from the appropriate jurisdic-
tion(s) for the project.

(6) Any amount disbursed from the Fund and not used for a pro-

ject must be returned to the Authority.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 777.262 - 777.267
Hist.: EDD 22-2004, f. & cert. ef. 8-19-04; EDD 24-2004, f 10-25-04, cert. ef.
11-8-04; EDD 2-2006, f. & cert. ef. 2-10-06; EDD 4-2006, f. 9-28-06, cert. ef.
10-1-06; EDD 19-2009, f. 10-30-09, cert. ef. 11-1-09

Federal and Non-Federal Projects

123-027-0211
Federal and Non-Federal Project Appeals and Exceptions

(1) Appeals of local government decisions regarding a Project
must be made at the local level.

(2) The Director will consider appeals of the Authority’s fund-
ing decisions. Only the Port may appeal. Appeals must be submit-
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ted in writing to the Director within 30 days of the event or action
that is being appealed. The Director’s decision is final.

(3) The Director may waive non-statutory requirements of this
program if it is demonstrated such a waiver would serve to further

the goals and objectives of the program.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 777.262 - 777.267
Hist.: EDD 14-2002, f. & cert. ef. 6-21-02; Renumbered from 123-027-0110 by
EDD 22-2004, f. & cert. ef. 8-19-04; EDD 2-2006, f. & cert. ef. 2-10-06; EDD
19-2009, f. 10-30-09, cert. ef. 11-1-09

DIVISION 30
PORT REVOLVING FUND

123-030-0000
Purpose
The purpose of these rules is to provide procedures, standards
and criteria for operation of the Port Revolving Fund program autho-
rized by ORS 285A.669 through 285A.732.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.669 - 285A.732
Hist.: EDD 8-2002, f. & cert. ef. 5-1-02; EDD 20-2009, f. 10-30-09, cert. ef. 11-
1-09

123-030-0004
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. The following terms have
the following definitions unless the context clearly indicates other-

wise: “Fund” means the Oregon Port Revolving Fund.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.669 - 285A.732
Hist.: EDD 8-2002, f. & cert. ef. 5-1-02; EDD 1-2004(Temp), f. & cert. ef. 2-3-
04 thru 8-1-04; EDD 16-2004, f. & cert. ef. 8-2-04; EDD 6-2006, f. 10-30-06, cert.
ef. 10-31-06; EDD 20-2009, f. 10-30-09, cert. ef. 11-1-09

123-030-0010
Need for the Port Revolving Fund Project

(1) Applications must include sufficient information that will
demonstrate the need for the project. The information must include,
but not be limited to, the following:

(a) Whether economic benefits and opportunities such as
increased employment, increased personal income, and cost savings
are evident;

(b) Whether the applicant has a prospective user or other near-
term use of the proposed project; and

(c) That the project satisfies the applicable requirements of
OAR chapter 123, division 8.

(2) In the event the loan is primarily for a proposed project to
facilitate the location or expansion of an industry pursuant to ORS
285A.666-285A.732, the industry expansion to be induced by the
loan must include activities consistent with the infrastructure target
industries or Ports adopted Strategic Business Plan.

(3) Need for the project will be established for the purpose of
these rules for in-state plant relocation if:

(a) The firm engaging in in-state plant relocation has demon-
strated that the relocation is necessary for reasons beyond its control;

(b) The relocation will provide a substantial increase or prevent

a substantial direct reduction in total Oregon employment.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.669 - 285A.732
Hist.: EDD 9, f. & ef. 10-14-77; EDD 17-1990, f. & cert. ef. 6-28-90; EDD 8-
2002, f. & cert. ef. 5-1-02; EDD 1-2004(Temp), f. & cert. ef. 2-3-04 thru 8-1-04;
EDD 16-2004, f. & cert. ef. 8-2-04; EDD 20-2009, f. 10-30-09, cert. ef. 11-1-09

123-030-0020
Application Requirements

An eligible port district may submit an application after con-
sulting with Authority staff on a preliminary determination of eligi-
bility and otherwise following the Authority procedures for submit-
ting applications.

(1) The application must be in the form provided by the Author-
ity and must contain or be accompanied by such information as the

Authority may require. The Authority will process only completed
applications.

(2) A fee of $100 will be charged for each loan application sub-
mitted to the Authority All application fees will be made by check
or money order and made payable to the Oregon Port Revolving
Fund.

(3) All applications for loans from the Oregon Port Revolving
Fund must indicate the proposed collateral to secure the loan and
must include the following information:

(a) If the port’s taxing authority is proposed to be pledged as
collateral, a statement certified by the county assessor’s office that
sets forth the current millage rate, the projected new millage rate, if
required to pay off the loan, the port’s maximum current limitation,
and a statement indicating whether the proposed pledge is within the
port’s current maximum mileage limitation;

(b) If any of the port’s personal or real property is proposed to
be pledged as collateral, the Authority may require a formal
appraisal, certified by an appropriate licensed authority, attesting to
the value of all collateral proposed to be held as security.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.669 - 285A.732

Hist.: EDD 8-2002, f. & cert. ef. 5-1-02; EDD 1-2004(Temp), f. & cert. ef. 2-3-

04 thru 8-1-04; EDD 16-2004, f. & cert. ef. 8-2-04; EDD 6-2006, . 10-30-06, cert.

ef. 10-31-06; EDD 20-2009, f. 10-30-09, cert. ef. 11-1-09

123-030-0030
Application Review and Approval

(1) To approve an application for assistance from the fund, the
Authority must make the determinations as follows:

(a) The project is consistent with the requirements governing
assistance from the fund. If the Authority determines that the appli-
cant and/or the proposed project do not meet the requirements of this
section, the Authority may reject an application or require further
documentation from the applicant;

(b) The requisite need for the project has been demonstrated in
the application or the local planning process;

(c) The port has certified to the Authority that there will be ade-
quate funds available to repay any loans made;

(d) The loan security includes the pledge of revenues and/or
other funds are sufficient, when considered with other security, to
assure repayment;

(e) The applicant is willing and able to enter into a contract with
the Authority for repayment of the loan;

(f) The project is ready to proceed including all necessary per-
mits required by federal, state and local agencies;

(g) The project activities constitute an eligible project;

(h) Moneys in the fund are or will be available for the project;

(i) The requirements under ORS 285A.055 for approval have
been satisfied;

(j) The applicant will not owe more than $3 million in princi-
ple to the Port Revolving Fund if the loan is approved.

(2) The Authority may provide preliminary approval of a loan
application at any time and identify all necessary requirements for
final approval.

(3) If the application is denied, the matter will be set aside

unless the applicant requests further action under ORS Chapter 183.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.669 - 285A.732
Hist.: EDD 8-2002, f. & cert. ef. 5-1-02; EDD 1-2004(Temp), f. & cert. ef. 2-3-
04 thru 8-1-04; EDD 16-2004, f. & cert. ef. 8-2-04; EDD 6-2006, f. 10-30-06, cert.
ef. 10-31-06; EDD 20-2009, f. 10-30-09, cert. ef. 11-1-09

123-030-0040
Loan Contract Terms and Conditions

(1) Interest rates will be set by the Authority at market rates, but
not less than Treasury Notes of a similar term minus 1 percent.

(2) The term of the loan will not exceed the useful life of the
contracted project or 25 years from the year of project completion,
whichever is less.

(3) For a flexible manufacturing space project, the loan contract
may provide that no interest accrue until the building is 25 percent
occupied, or until three years after the date of the loan contract,
whichever is earlier.
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(4) The loan contract will:

(a) Be in a form as provided by the Authority, and

(b) Provide that the Authority may institute appropriate action
to prevent use of project facilities financed by the fund if the port is
delinquent in its repayments.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.669 - 285A.732

Hist.: EDD 8-2002, f. & cert. ef. 5-1-02; EDD 1-2004(Temp), f. & cert. ef. 2-3-

04 thru 8-1-04; EDD 16-2004, f. & cert. ef. 8-2-04; EDD 6-2006, f. 10-30-06, cert.

ef. 10-31-06; EDD 20-2009, f. 10-30-09, cert. ef. 11-1-09

123-030-0050
Sanctions, Exceptions and Appeals

The Department may seek legal remedies against ports that fail
to comply with the requirements governing the fund. The Department
will not impose remedies until the port has been notified in writing
of deficiencies and has been given a reasonable time to respond and

correct the deficiencies noted.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.669 - 285A.732 & 285A.690
Hist.: EDD 8-2002, f. & cert. ef. 5-1-02; EDD 1-2004(Temp), f. & cert. ef. 2-3-
04 thru 8-1-04; EDD 16-2004, f. & cert. ef. 8-2-04; EDD 6-2006, f. 10-30-06, cert.
ef. 10-31-06; EDD 20-2009, f. 10-30-09, cert. ef. 11-1-09; OBDD 15-2010, f. 4-
30-10, cert. ef. 5-1-10

DIVISION 42
SPECIAL PUBLIC WORKS FUND PROGRAM

123-042-0010
Purpose and Objectives

Pursuant to ORS 285B 419, the Oregon Business Development
Department is required to adopt rules that implement the Special
Public Works Fund Program. These rules are promulgated under

authority granted by ORS 285B.419(1) and 285A.075.
Stat. Auth.: ORS 285B.419 & 285A.075
Stats. Implemented: ORS 285B.410 - 285B 482
Hist.: IRD 1-1986(Temp), f. & ef. 1-14-86; IRD 9-1986, f. 6-30-86, ef. 7-1-86;
EDD 3-1987(Temp), f. 8-17-87, ef. 8-20-87; EDD 5-1988, f. & cert. ef. 2-17-88,
Renumbered from 120-050-0010; EDD 26-1990, f. & cert. ef. 10-11-90; EDD 14-
1991(Temp), f. & cert. ef. 10-17-91; EDD 9-1992, f. & cert. ef. 4-29-92; ED 12-
2000, f. 8-9-00, cert. ef. 8-14-00; EDD 4-2002, f. & cert. ef. 2-26-02; EDD 5-
2004(Temp), f. & cert. ef. 2-3-04 thru 8-1-04; Administrative correction 8-19-04;
OBDD 41-2010, f. 11-30-10, cert. ef. 12-1-10

123-042-0020
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. As used in this OAR 123
division 42 the following terms have the meanings set forth below,
unless the context clearly indicates otherwise.

(1) “Authority” means the Infrastructure Finance Authority
within the Oregon Business Development Department.

(2) “Award” means the Authority’s determination that the pro-
ject is eligible for funding and that the Authority has identified the
specified funding type and amount for the activities described in the
staff recommendation.

(3) “Award date” means the date of the final Authority man-
agement signature approving the award.

(4) “Board” means the Oregon Infrastructure Finance Author-
ity Board.

(5) “Commission” means the Oregon Business Development
Commission

(6) “Development project” means a project for the acquisition,
improvement, construction, demolition, or redevelopment of munic-
ipally owned utilities, buildings, land, transportation facilities or
other facilities that assist the economic and community development
of the municipality, including but not limited to the following type
of projects:

(a) Transportation projects

(b) Utility system projects

(c) Buildings, lands or other facility projects including planning
project activities that are necessary or useful as determined by the
Authority.

(7) “Direct project management costs” means expenses direct-
ly related to a project that are incurred by a municipality solely to
support or manage a project eligible for assistance under ORS
285B.410 to 285B.482. Direct project management costs does not
include routine or ongoing expenses of the municipality.

(8) “Eligible commercial jobs” means jobs that are created or
retained by businesses selling goods or services into markets for
which national or international competition exists.

(9) “Emergency project” means a development project result-
ing from an emergency as defined in ORS 401.025

(10) “Essential Community Facilities” means municipally
owned or operated facilities that provide or support services vital to
public health and safety, including, but not limited to police and fire
protection, medical treatment, public utilities, transportation, and
auxiliary shelter facilities.

(11) “Executive Director” means the administrator of the Infras-
tructure Finance Authority.

(12) “Firm business commitment project” means a project in
response to a specific business development, expansion or retention
proposal where assistance is necessary to enable the proposal to pro-
ceed and where permanent, full-time equivalent jobs will be creat-
ed or retained. The project must support industrial development or
eligible commercial jobs and be consistent with local comprehensive
plans and implementing ordinances.

(13) “Fund” means the Special Public Works Fund created by
ORS 285B 455.

(14) “Levee project” means a planning project, development
project, or other project that is directly related to and necessary for
required inspections, levee certification, accreditation or repairs.

(15) “Marine facility” has the meaning given that term in ORS
285B.410(7).

(16) “Municipality” means an Oregon city, or county, the Port
of Portland created by ORS 778.010, a county service district orga-
nized under ORS Chapter 451, a district as defined in 198.010, a trib-
al council of a federally recognized Indian tribe in this state, or an
airport district organized under ORS 838, but does not include an
ORS 190 entity.

(17) “Planning project” means:

(a) A project related to a potential development project for pre-
liminary, final or construction engineering;

(b) A survey, site investigation or environmental action related
to a potential development project;

(c) A financial, technical or other feasibility report, study or plan
related to a potential development project; or

(d) An activity that the Authority determines to be necessary or
useful in planning for a potential development project.

(18) “Project” means a development, planning or emergency
project.

(19) “State revenue bond loan” means a loan funded in whole
or part through the sale of state revenue bonds issued by the State of
Oregon at the request of the department that are payable from spe-
cific revenue sources pledged by a municipality and are not a pledge

of the full faith and credit of the State of Oregon.
Stat. Auth.: ORS 285B 419 & 285A.075
Stats. Implemented: ORS 285B.410 - 285B 482
Hist.: ED 12-2000, f. 8-9-00, cert. ef. 8-14-00; EDD 7-2001(Temp), f. & cert. ef.
11-6-01 thru 3-29-02; EDD 4-2002, f. & cert. ef. 2-26-02; EDD 5-2004(Temp),
f. & cert. ef. 2-3-04 thru 8-1-04; EDD 18-2004, f. & cert. ef. 8-2-04; EDD 10-
2006, f. & cert. ef. 11-1-06; EDD 13-2008(Temp), f. & cert. ef. 4-9-08 thru 10-
5-08; EDD 31-2008, f. 10-2-08, cert. ef. 10-3-08; OBDD 41-2010, f. 11-30-10,
cert. ef. 12-1-10; OBDD 9-2015(Temp), f. & cert. ef. 10-1-15 thru 3-27-16

123-042-0026
Loan and Grant Information

(1) The moneys in the fund will be used primarily to provide
loans to municipalities for projects. Grants may be given only when
loans are not feasible due to the financial need of the municipality
or special circumstances of a project. The level of loan or grant fund-
ing, if any, may be determined by the Authority on a case-by case-
basis. The Authority shall determine awards in a manner that max-
imizes the use of available resources and maintains the desired credit
standards of the fund according to the following criteria:

(a) Amount requested;
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Chapter 123  Oregon Business Development Department

(b) Type;

(c) Interest rate;

(d) Terms and conditions of an award. The Authority may offer
an alternate mix or lower amount of assistance than requested, and
it may investigate and recommend other sources of funds for all or
part of a proposed project.

(2) Grants:

(a) If the Authority determines that a firm business commitment
project meets the minimum criteria for a grant, the Authority may
make a further determination on the amount of the grant. The max-
imum grant amount is $500,000 per project or 85% of allowable pro-
ject costs, whichever is less. In-kind materials and services cannot
be included in allowable project costs.

(b) The amount of grant will be based primarily on the number
of eligible commercial and industrial jobs proposed to be created or
retained with a maximum of $5,000 for each job created or retained.

(c) If a grant is for the acquisition and improvement of real
property, the maximum grant amount cannot exceed the fair market
value of the real property after the improvements have been made
or the value placed on the real property and improvements on the
assessment rolls, whichever is less.

(d) The Authority must receive, in accordance with OAR 123
division 70, a copy of the appropriate First Source Hiring Agreement
or assurance from the municipality that one has been entered into
before the grant is dispersed.

(e) Not less than 60 percent of the grants awarded from the Spe-
cial Public Works Fund in any biennium can be used to provide assis-
tance to distressed or rural areas.

(f) The Authority cannot expend more than $900,000 for grants
or direct assistance, if any, for planning projects to municipalities in
a biennium.

(g) The Authority cannot commit more than $2,000,000 for
grants for Firm Business Commitment development projects in a
biennium.

(h) A development project that qualifies as a firm business com-
mitment project is eligible to apply for a grant. When making a deter-
mination to award a grant, the Authority will apply prudent fiscal
management of the fund in order to manage constrained funding
resources. In addition to the criteria and process contained in its poli-
cies on grant and loan funding, the Authority will apply the follow-
ing minimum criteria for grants:

(A) The Authority’s financial analysis determines that the
municipality’s borrowing capacity is insufficient to support the
amount of the loan requested for the project;

(B) Eligible commercial jobs will be created or retained as a
result of the grant being awarded; and

(C) The Authority has received confirmation that the firm busi-
ness commitment project will not occur, or that the eligible com-
mercial jobs will be lost, if the municipality does not receive a grant.

(3) Loans:

(a) Maximum loan amount for a project will be based on the
Authority’s financial and credit analysis of the municipality’s capac-
ity to repay, the availability of moneys in the fund, and prudent fund
management. Projects that the Authority determines are not finan-
cially feasible, or loans that cannot be adequately secured, will not
be funded. The maximum loan amount per project cannot exceed
$10,000,000.

(b) A development project may receive loan funding as follows:

(A) The initial or renegotiated term is limited to the usable life
of the contracted project, or a maximum of 30 years from the year
of project completion, whichever is less.

(B) The interest rate on a loan will be based on market condi-
tions for similar debt, and will be set at the time of the award.

(C) The repayment terms of a loan can include deferred repay-
ment of principal and/or interest for a specified term of the loan to
address special circumstances and financial feasibility of a project.

(D) The interest rate on a state revenue bond loan will be equal
to the coupon rates on the bonds. Until the state revenue bonds are
sold, the municipality will pay interest on the outstanding principal
balance of the loan at the rate established by the Authority.

(c) A loan amount requiring Board approval will be established
by the Board.

(d) The loan will be a full faith and credit obligation, which is
payable from any taxes that the municipality may levy within the
limitations of Article XI, Sections 11 and 11b, of the Oregon Con-
stitution and all legally available funds of the municipality. Addi-
tional pledges of revenue or other collateral may also be required and
may include, but are not limited to:

(A) Specific revenues of the municipality may also be
required to be pledged as security, including revenues of the project,
special assessment revenues and other collateral.

(B) If repayment of a loan substantially depends on revenues
the municipality will receive from a lessee or payments from a ben-
efiting business, the Authority will assess the financial capacity of
the payor, the adequacy of the security, the financial instrument(s)
requiring such payments to the municipality, and any liens,
pledge(s), or assignments of collateral from the payor to the munic-
ipality. The Authority may require an assignment of such revenue and
collateral from the municipality.

(C) If repayment of the loan substantially depends on a pledge
of tax increment revenues from an urban renewal agency to the bor-
rowing municipality, the Authority’s financial analysis will extend
to the financial feasibility of the projected revenues and the finan-
cial and legal adequacy of the proposed pledge of tax increment rev-
enue.

Stat. Auth.: ORS 285B.419 & 285A.075

Stats. Implemented: ORS 285B.410 - 285B 482

Hist.: EDD 10-2006, f. & cert. ef. 11-1-06; EDD 13-2008(Temp), f. & cert. ef.

4-9-08 thru 10-5-08; EDD 31-2008, f. 10-2-08, cert. ef. 10-3-08; OBDD 41-2010,

f. 11-30-10, cert. ef. 12-1-10; OBDD 10-2011, f. 12-30-11, cert. ef. 1-1-12; OBDD

9-2015(Temp), f. & cert. ef. 10-1-15 thru 3-27-16

123-042-0036
Project Priorities and Funding

(1) The Authority may consider the following priorities when
determining a development project’s eligibility, including but not
limited to:

(a) Projects that help create or retain permanent jobs.

(b) Projects for which a municipality has documented a strong
likelihood of creating construction jobs or otherwise promoting or
contributing to economic and community development.

(c) Projects for which a municipality has documented substan-
tial local commitment to the project’s success.

(d) Projects for which a municipality has documented how the
benefits of the project will be preserved over the project life.

(2) The Authority may apply the following procedure when
determining whether to make an award for an eligible development
project:

(a) The Authority will review project concepts and/or project
information contained in the project intake form.

(b) Proposed projects that the Authority determines to be eli-
gible, meet the Board approved prioritization criteria, are a high pri-
ority and address the goals of the program, will be advanced to the
next step. A proposed project that is not advanced will be referred to
other possible funding source(s) or referred back to the proposing
municipality for further project development.

(c) High priority projects will be funded on a funds available
basis.

Stat. Auth.: ORS 285B 419 & 285A.075

Stats. Implemented: ORS 285B 410 - 285B 482

Hist.: EDD 10-2006, f. & cert. ef. 11-1-06; EDD 13-2008(Temp), f. & cert. ef.

4-9-08 thru 10-5-08; EDD 31-2008, f. 10-2-08, cert. ef. 10-3-08; OBDD 41-2010,

f. 11-30-10, cert. ef. 12-1-10; OBDD 9-2015(Temp), f. & cert. ef. 10-1-15 thru
3-27-16

123-042-0038
Criteria for Special Project Funding

Special types of development projects must meet the following
criteria. If the project consists:

(1) Solely of the acquisition of land by the municipality, the land
must be identified in the applicable land use or capital plan as nec-
essary for a potential development project or be zoned solely for
commercial or industrial use. A loan for such a project must be repaid
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if the land that is acquired through the proceeds of the loan is rezoned
so as to be no longer zoned for industrial or commercial use.

(2) Of a privately owned railroad, the railroad must be desig-
nated by the owner and operator as subject to abandonment within
three years, pursuant to federal law governing abandonment of com-
mon carrier railroad lines.

(3) Of a telecommunications system, the governing body of the
municipality shall adopt a resolution, after a public hearing, finding
that the proposed telecommunications system project is necessary
and would not otherwise be provided by a for-profit entity within a
reasonable time and for a reasonable cost.

(4) Of an energy system, the municipality and the serving util-
ity must execute an ownership and operating agreement for the pro-
posed energy system project. This sub-section does not apply when
the energy system project will be located within the recognized ser-
vice territory of the municipality.

(5) Of a marine facility project authorized under ORS 777.267,
assistance from the fund can only be a loan that may not exceed the
amount of the required local match.

(6) Of a project for a utility system that is functionally con-
nected to, or anticipates connecting to, another municipality’s utili-
ty system, an intergovernmental cooperation agreement that
describes the duties and obligations of each entity in regard to the
project and utility system is required. A certified copy of the fully
executed intergovernmental agreement must be provided before the

Authority will disburse funds.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.075 & 285B.410 - 285B.460
Hist.: EDD 31-2008, f. 10-2-08, cert. ef. 10-3-08; OBDD 41-2010, f. 11-30-10,
cert. ef. 12-1-10; OBDD 9-2015(Temp), f. & cert. ef. 10-1-15 thru 3-27-16

123-042-0045
Planning Project Eligibility, Criteria and Funding

(1) A planning project, as defined in ORS 285B.410(9), may be
eligible for a loan. The Authority will make awards for loans based
on availability of moneys in the fund and prudent fund management
as well as its financial analysis of the municipality’s ability to repay
the loan;

(2) A planning project conducted for the purpose of developing
industrial lands, including planning for industrial site certification,
is eligible for a grant of up to $60,000 per site, per biennium or 85%
of the allowable planning project cost, whichever is less. This type
of planning project must meet the following criteria:

(a) The land must be zoned “industrial”’; and

(b) The land meets marketability standards as determined by the
department using its adopted policy.

(3) A planning project conducted for the purpose of preliminary
evaluation, planning, or engineering for levee certification is eligi-
ble for one grant of up to $50,000 per levee certification project area

or 85% of the allowable planning project cost, whichever is less.
Stat. Auth.: ORS 285B.419 & 285A.075
Stats. Implemented: ORS 285B.410 - 285B 482
Hist.: EDD 10-2006, f. & cert. ef. 11-1-06; OBDD 41-2010, f. 11-30-10, cert. ef.
12-1-10; OBDD 10-2011, f. 12-30-11, cert. ef. 1-1-12; OBDD 9-2015(Temp), f.
& cert. ef. 10-1-15 thru 3-27-16

123-042-0055
Emergency Project Eligibility, Criteria and Funding

(1) An emergency project, as defined in ORS 285B.410(5),
which meets the following criteria is eligible for assistance from the
fund:

(a) The project must result from an emergency as defined in
ORS 401.025; and

(b) The project must have federal disaster relief assistance funds
committed;

(2) The following apply to both grants and loans for emergen-
cy projects:

(a) The maximum award amount for an emergency project can-
not exceed the required local match for the federal disaster relief
assistance committed to the project;

(b) A grant for an emergency project cannot exceed $500,000
per project, or the amount of the federally required local match,
whichever is less; and

(c) A loan for an emergency project must meet the criteria set
forth in OAR 123-042-0036.

(3) The Authority shall not commit more than $2.5 million for
emergency project grants, including grants for essential communi-
ty facilities, in a biennium.

(4) For the purposes of awards made under this OAR 123-042-
0055, allowable project costs are those eligible for federal assistance,
unless those costs are precluded by a restriction in state law or the
Code of Federal Regulations.

(5) In the event of an emergency, the Authority may adopt a pol-
icy, after consultation with stakeholders and others, to guide imple-
mentation decisions regarding such matters as grant amounts and pri-

orities.
Stat. Auth.: ORS 285B.419 & 285A.075
Stats. Implemented: ORS 285B.410 - 285B 482
Hist.: EDD 10-2006, f. & cert. ef. 11-1-06; OBDD 41-2010, f. 11-30-10, cert. ef.
12-1-10; OBDD 9-2015(Temp), f. & cert. ef. 10-1-15 thru 3-27-16

123-042-0061
Levee Project Eligibility, Criteria and Funding

(1) The Authority may provide financial assistance in the form
of loans and grants for a levee project to:

(a) A municipality, including drainage districts organized under
ORS Chapter 547;

(b) Corporations or companies for drainage or flood control
organized under ORS Chapter 554.

(2) A levee project as defined in 123-042-0020(14) that meets
one or more of the following criteria is eligible for assistance from
the fund:

(a) The project is for the purpose of completing certification
documents and accreditation by the Federal Emergency Management
Agency (FEMA) as defined in Chapter 44 of the Code of Federal
Regulations (44 CFR), Section 65.2;

(b) The project is for the purpose of meeting the requirements
of 44 CFR, Section 65.10 and obtaining accreditation by FEMA.

(3) The following applies to loans for levee projects:

(a) The maximum loan amount cannot exceed $2,500,000;

(b) A principal only, zero percent (0%) interest rate loan of up
to $1,000,000 may be awarded for each levee certification project
area. The zero percent loan cannot exceed 50 percent (50%) of the
financial award from the Special Public Works Fund;

(c) The Authority cannot commit more than $4,000,000 for zero
percent (0%) interest rate loans for levee projects in a biennium.

(4) Alevee project is eligible for one grant of up to a maximum
of $50,000. Maximum grant amount will include any amount pre-
viously awarded as a planning project grant pursuant to OAR 123-
042-0045(3).

(5) For awards made under this OAR 123-042-0061, allowable
project costs are those set forth in OAR 123-042-0065.

Stat. Auth.: ORS 285B.410, 285B.419 & 285A.075

Stats. Implemented: ORS 285B.410 - 285B 482
Hist.: OBDD 9-2015(Temp), f. & cert. ef. 10-1-15 thru 3-27-16

123-042-0065
Allowable Project Costs

For purposes of projects funded under this division of rules, the
allowable costs of a project include:

(1) Financing costs, including capitalized interest;

(2) Direct project management costs;

(3) Costs of consultant services and expenses;

(4) Construction costs and expenses;

(5) Costs of property acquisition, including any easement, or
right of way directly related to and necessary for the project;

(6) Costs incurred by the municipality prior to the award if such
costs are allowable under the Authority’s adopted policy for reim-
bursement of pre-award costs;

(7) Costs of acquiring off-site property for purposes directly
related to the project, such as wetland mitigation; and

(8) Other costs that the Authority determines to be necessary or

useful.
Stat. Auth.: ORS 285B 419 & 285A.075
Stats. Implemented: ORS 285B.410 - 285B 482
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Hist.: EDD 10-2006, f. & cert. ef. 11-1-06; OBDD 41-2010, f. 11-30-10, cert. ef.
12-1-10; OBDD 9-2015(Temp), f. & cert. ef. 10-1-15 thru 3-27-16

123-042-0076
Ineligible Projects and Project Costs

Expenses and costs expressly allowed under this division of
rules are eligible for reimbursement from the fund. All other costs
are ineligible for reimbursement including but not limited to:

(1) Assistance to facilities that are or will be privately owned;

(2) Purchase of general purpose motor vehicles and equipment
not essential to the project;

(3) Assistance to projects that primarily focus on relocating
business or economic activity from one part of the state to another,
except in cases where the business or economic activity would oth-
erwise locate outside of Oregon; and

(4) Project operating or maintenance costs, except as allowed

by statute.
Stat. Auth.: ORS 285B 419 & 285A.075
Stats. Implemented: ORS 285B.410 - 285B 482
Hist.: EDD 10-2006, f. & cert. ef. 11-1-06; OBDD 41-2010, f. 11-30-10, cert. ef.
12-1-10; OBDD 9-2015(Temp), f. & cert. ef. 10-1-15 thru 3-27-16

123-042-0122
Application Requirements

(1) A municipality may submit an application to the Authority
after consulting with the Authority on a preliminary determination
of eligibility and following the Authority’s procedures.

(2) The application must be in the form provided by the Author-
ity and must contain or be accompanied by such information and
documentation as the Authority may require. The Authority may
assist municipalities in understanding program requirements and in
completing applications. The Authority will process only complet-

ed applications.
Stat. Auth.: ORS 285B.419 & 285A.075
Stats. Implemented: ORS 285B.410 - 285B .482
Hist.: EDD 10-2006, f. & cert. ef. 11-1-06; OBDD 41-2010, f. 11-30-10, cert. ef.
12-1-10; OBDD 9-2015(Temp), f. & cert. ef. 10-1-15 thru 3-27-16

123-042-0132
Application Review and Approval

(1) For a construction project the Authority must make the fol-
lowing determinations:

(a) The municipality has certified that the proposed project is
feasible, is the most cost effective solution, and adequately serves the
applicable land uses in both the short and long term;

(b) The loan is secured by the pledge of utility revenues or other
revenues, collateral, or payments from any owners of specially ben-
efited properties, and such pledge is sufficient, when considered with
other collateral or assets, to assure repayment, and the municipality
has certified to the Authority that there will be adequate funds avail-
able to repay the loans made to the municipality from the fund;

(c) The municipality is willing and able to enter into a contract
with the Authority;

(d) The project is consistent with the requirements governing
assistance from the fund. If the Authority determines that the munic-
ipality or the proposed project does not meet the requirements of
OAR chapter 123, division 42, the Authority may reject an applica-
tion or require further documentation from the municipality;

(e) Other funds that may be needed to complete the project are
available or the municipality has a binding commitment for such
funds. If a portion of the other funds needed to complete the project
is not available or committed at the time an award is made, the award
will be conditional on securing the other needed funds or a binding
commitment for such funds; and

(f) The project is ready to begin and the municipality has com-
mitted in writing that, if awarded the assistance, it shall proceed
immediately.

(2) For a planning project, the Authority must make the fol-
lowing determinations:

(a) The requirements set out in OAR 123-042-0132(1) are met,
except for subsection (b) if no loan is being awarded;

(b) The planning activities must be for a project that is eligible
under OAR chapter 123, division 42 and meets the criteria listed in
OAR 123-042-0045; and

(c) The municipality has demonstrated the ability to secure, the
administrative capacity to undertake and complete the planning pro-

ject.
Stat. Auth.: ORS 285B.419 & 285A.075
Stats. Implemented: ORS 285B.410 - 285B 482
Hist.: EDD 10-2006, f. & cert. ef. 11-1-06; OBDD 41-2010, f. 11-30-10, cert. ef.
12-1-10; OBDD 9-2015(Temp), f. & cert. ef. 10-1-15 thru 3-27-16

123-042-0155
Contracts and Disbursements of Funds

(1) The Authority shall disburse monies from the fund only after
entering into a binding contract with the municipality.

(2) The contract will be in form and substance as provided by
the Authority, and must include:

(a) A provision that disbursements from the fund will be accord-
ing to the terms of the contract;

(b) A provision that the liability of the Authority under the con-
tract is contingent upon the availability of moneys in the fund for use
in the project;

(c) For a development project, a provision requiring the con-
tracted project remain in municipal ownership for either the life of
the loan, or for not less than 10 years following the Project Close-
out Deadline if funding award is solely a grant. If this condition is
not met, the grant and any interest earned is immediately payable to
the Authority, unless the Authority in its sole discretion elects to con-
vert the grant to a loan on terms and conditions satisfactory to the
Authority;

(d) For a planning project, other than planning projects con-
ducted for levee certification, a provision requiring that the land
involved in the project must remain zoned as industrial and not be
converted to another use for at least 5 years after completion of the
project. If this condition is not met, the grant and any interest earned
is immediately payable to the Authority, unless the Authority in its
sole discretion elects to convert the grant to a loan on terms and con-
ditions satisfactory to the Authority;

(e) If any portion of the assistance is in the form of a loan or the
purchase of a bond of a municipality, a provision granting the Author-
ity a lien on, or a security interest in, the collateral as determined by
the Authority to be necessary to secure repayment of the loan or
bond;

(f) A provision that for a period of up to six (6) years after pro-
ject completion, the Authority may request that the municipality, at
its own expense, submit data on the economic development benefits
of the project, including but not limited to, information on new or
retained jobs resulting from the project, and other information nec-
essary to evaluate the success and economic impact of the project;
and

(g) Other provisions that the Authority considers necessary or
appropriate to implement the assistance.

(4) The contract for a loan or grant must be authorized by an
ordinance, order or resolution adopted by the governing body of the
municipality in accordance with the municipality’s requirements for
public notice and authorizing debt.

Stat. Auth.: ORS 285B.419 & 285A.075

Stats. Implemented: ORS 285B.410 - 285B 482

Hist.: EDD 10-2006, f. & cert. ef. 11-1-06; OBDD 41-2010, f. 11-30-10, cert. ef.
12-1-10

123-042-0165
Municipality Responsibilities

(1) The municipality must comply with all applicable state laws,
regulations and requirements, such as Oregon prevailing wage rates,
municipal audit law, and procurement regulations.

(2) The municipality shall maintain accounts and records for all
activities associated with the contracted project and shall provide the
Authority, and its representatives, reasonable access to such
records. The municipality shall submit periodic reports on the pro-
ject as requested by the Authority.
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(3) The municipality shall certify that any service provider
retained for their professional expertise is certified, licensed, or reg-
istered, as appropriate, in the State of Oregon for their specialty.

(4) The municipality shall certify that it will follow standard
construction practices, such as bonding of engineers and contractors,
requiring errors and omissions insurance, performing testing and
inspections during construction, and obtaining as-built drawings.

(5) For a project funded with state lottery proceeds, the munic-
ipality shall comply with ORS 280.518 requiring public display of
information on lottery funding of the project. At a minimum the
municipality shall:

(a) Include the following statement, prominently placed on all
plans, reports, bid documents and advertisements relating to the pro-
ject: “This project was funded in part with a financial award from the
Special Public Works Fund, funded by the Oregon State Lottery and
administered by the Oregon Infrastructure Finance Authority”; and

(b) For a construction project, post a sign, provided by the
Authority, at the project site or, if more than one site is included in
the project, at a site visible to the general public stating that the pro-
ject is being funded by lottery proceeds.

(6) For a construction project, the municipality shall have a
financing plan for the ongoing operation, maintenance and repairs

that will preserve the project benefits over its useful life.
Stat. Auth.: ORS 285B.419 & 285A.075
Stats. Implemented: ORS 285B.410 - 285B.482 & 280.518
Hist.: EDD 10-2006, f. & cert. ef. 11-1-06; OBDD 41-2010, f. 11-30-10, cert. ef.
12-1-10; OBDD 9-2015(Temp), f. & cert. ef. 10-1-15 thru 3-27-16

123-042-0175
Eligibility Criteria for State Revenue Bond Loans

The Authority shall apply the following standards for deter-
mining the eligibility of development projects for revenue bond
financing:

(1) Loan repayment must be secured by a full faith and credit
pledge of the municipality;

(2) The loan must be of sufficient size as determined by the
Authority;

(3) The loan must be fully amortized over its term with fixed
annual principal and interest payments and the term of the loan will
not exceed the usable life of the contracted project;

(4) The loan must conform to the requirements of the bond
indenture for the state revenue bonds; and

(5) The loan and the municipality must meet the minimum
underwriting criteria for revenue bond financing as established by

Authority policies.
Stat. Auth.: ORS 285B.419 & 285A.075
Stats. Implemented: ORS 285B 410 - 285B 482
Hist.: EDD 10-2006, f. & cert. ef. 11-1-06; OBDD 41-2010, f. 11-30-10, cert. ef.
12-1-10; OBDD 9-2015(Temp), f. & cert. ef. 10-1-15 thru 3-27-16

123-042-0180
Remedies

The Authority may invoke remedies for an “event of default”
as described in the contract with the municipality, including but not
limited to the following:

(1) Withholding of amounts otherwise due to the municipality
pursuant to ORS 285B.449;

(2) Barring Recipient from applying for future awards.

Stat. Auth.: ORS 285B 419 & 285A.075

Stats. Implemented: ORS 285B.410 - 285B 482

Hist.: ED 12-2000, f. 8-9-00, cert. ef. 8-14-00; EDD 5-2004(Temp), f. & cert. ef.
2-3-04 thru 8-1-04; EDD 18-2004, f. & cert. ef. 8-2-04; EDD 10-2006, f. & cert.
ef. 11-1-06; OBDD 41-2010, f. 11-30-10, cert. ef. 12-1-10; OBDD 9-
2015(Temp), f. & cert. ef. 10-1-15 thru 3-27-16

123-042-0190
Appeals and Exceptions

(1) Appeals of decisions made by a municipality regarding a
project must be made in accordance with the requirements and pro-
cedures of the municipality.

(2) The executive director of the Authority will consider appeals
of the Authority’s funding decisions. Only the municipality may
appeal. An appeal must be submitted in writing to the executive
director within 30 days of the event or action that is being appealed.

A project that would have been funded but for a technical error in the
Authority’s review of the application will be funded as soon as suf-
ficient moneys become available in the fund, provided the project is
still viable. The executive director’s decision is final.

(3) The executive director may waive non-statutory require-
ments of this program if it is demonstrated such a waiver would serve

to further the goals and objectives of the program.
Stat. Auth.: ORS 285B 419 & 285A.075
Stats. Implemented: ORS 285B.410 - 285B .482 & 285A.101
Hist.: ED 12-2000, f. 8-9-00, cert. ef. 8-14-00; EDD 5-2004(Temp), f. & cert. ef.
2-3-04 thru 8-1-04; EDD 18-2004, f. & cert. ef. 8-2-04; EDD 10-2006, f. & cert.
ef. 11-1-06; OBDD 41-2010, f. 11-30-10, cert. ef. 12-1-10; OBDD 9-
2015(Temp), f. & cert. ef. 10-1-15 thru 3-27-16

DIVISION 43
WATER/WASTEWATER FINANCING PROGRAM

123-043-0000
Purpose and Objectives

Pursuant to ORS 285B.563, the Oregon Business Development
Department is required to adopt rules that provide procedures, stan-

dards and criteria for the Water/Wastewater Financing Program.
Stat. Auth.: ORS 285B.563 & 285A.075
Stats. Implemented: ORS 285B.560 - 285B.599
Hist.: EDD 10-1993(Temp), f. & cert. ef. 10-4-93; EDD 7-1994, f. & cert. ef . 4-
7-94; EDD 7-2002, f. & cert. ef. 4-26-02; EDD 25-2009, f. 11-30-09, cert. ef. 12-
1-09

123-043-0010
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. As used in this division
of administrative rules, the following terms shall have the following
meaning, unless the context clearly indicates otherwise:

(1) “DEQ” means the State of Oregon Department of Envi-
ronmental Quality.

(2) “Facilities” means something that is built or installed to per-
form some particular function.

(3) “Fund” means the water fund created by ORS 285B.563.

(4) “Grant” means an award to a municipality of monies that
can be used to reimburse eligible project costs. Grant funds are not
required to be repaid when contract conditions are met.

(5) “Non-compliance” means the municipality has received a
notice of non-compliance with:

(a) Drinking water quality standards administered by the Ore-
gon Health Authority Drinking Water Services; or

(b) Water quality statutes, rules, orders, or permits administered
by DEQ or the Environmental Quality Commission.

(6) “Project” means only a project for constructing or improv-
ing a drinking water system, or a project for constructing or improv-
ing a system for waste water collection or treatment, including storm
drainage systems as defined in ORS 285B.560(4) and (5).

(7) “System” means the interconnected facilities that are
required or useful for performing the required function.

(8) “Technical Assistance” means preliminary engineering or
planning; legal, financial, and economic investigations, reports and
studies to determine the feasibility of a Project. Technical Assistance
also means required Water Master Plans or Wastewater Facilities

Plans needed to allow communities to properly plan for the future.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 285B.563 & 285A.075
Stats. Implemented: ORS 285B.560 - 285B.599
Hist.: EDD 10-1993(Temp), f. & cert. ef. 10-4-93; EDD 7-1994, f. & cert. ef . 4-
7-94; EDD 7-2002, f. & cert. ef. 4-26-02; EDD 11-2006, f. & cert. ef. 11-3-06;
EDD 14-2008(Temp), f. & cert. ef. 4-9-08 thru 10-5-08; EDD 32-2008, f. 10-2-
08, cert. ef. 10-3-08; EDD 25-2009, f. 11-30-09, cert. ef. 12-1-09; OBDD 2-
2010(Temp), f. & cert. ef. 1-14-10 thru 7-13-10; Administrative correction 7-27-
10; OBDD 6-2011(Temp), f. & cert. ef. 11-3-11 thru 4-30-12; OBDD 3-2012, f.
3-30-12, cert. ef. 4-2-12; OBDD 12-2013, f. 12-30-13, cert. ef. 1-1-14

123-043-0015
Eligible Project Costs and Activities

(1) Eligible costs include the reasonable costs as determined by
the Authority for eligible program activities and include:
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(a) Project development costs;

(b) Construction contingencies as approved by the Authority for
a project;

(c) Financing costs associated with the department’s financing
including capitalized interest, issuance and debt service reserve costs,
when such costs are incurred in funding a project;

(d) Costs incurred by the municipality prior to a non-technical
assistance award if such costs are allowable under the Department’s
adopted policy for reimbursement of pre-award costs; and

(e) At the discretion of the Authority, reasonable, new project
management costs but not expenses for current staff that are already
included in the municipality’s adopted budget.

(2) Eligible project and program activities include the con-
struction, improvement or expansion of the following facilities
owned and operated either by the municipality or under a manage-
ment contract or an operating agreement with the municipality:

(a) Domestic drinking water systems including all facilities nec-
essary for source, supply, filtration, treatment, storage, transmission,
and metering;

(b) Wastewater systems including all facilities necessary for col-
lecting; conveying, pumping, treating and disposing of sanitary
sewage, including correction of infiltration and inflow through
replacement of lines, sliplining, or other corrective processes
approved by the Authority;

(c) Storm drainage systems including all facilities necessary for
controlling, collecting, conveying, treating and discharging of storm
water;

(d) The acquisition of real property directly related to or nec-
essary for the proposed project; and

(e) Project development and the associated engineering, archi-
tectural and planning work involved in developing the facilities list-
ed in (1) above, including technical assistance and support activities
necessary to the construction of a project as determined by the

Authority.
Stat. Auth.: ORS 285B.563
Stats. Implemented: ORS 285B.560 - 285B.599
Hist.: EDD 7-2002, f. & cert. ef. 4-26-02; EDD 11-2006, f. & cert. ef. 11-3-06;
EDD 25-2009, f. 11-30-09, cert. ef. 12-1-09; OBDD 2-2010(Temp), f. & cert. ef.
1-14-10 thru 7-13-10; OBDD 30-2010, f. 6-30-10, cert. ef. 7-1-10; OBDD 12-
2013, 1. 12-30-13, cert. ef. 1-1-14

123-043-0025
Ineligible Project Costs

Expenses and costs expressly allowed by OAR 123-043-0015
are eligible for reimbursement from the fund. All other costs, includ-
ing but not limited to those listed below, are ineligible for reim-
bursement:

(1) Costs incurred for facilities that are or will be privately
owned.

(2) Cost of purchase of general purpose motor vehicles and
other equipment not directly related to the project.

(3) Cost of purchase of off-site property for uses not directly
related to the project; and

(4) Project operating or maintenance expenses.

Stat. Auth.: ORS 285B.563 & 285A.075

Stats. Implemented: ORS 285B.560 - 285B.599

Hist.: EDD 7-2002, f. & cert. ef. 4-26-02; EDD 11-2006, f. & cert. ef. 11-3-06;

EDD 25-2009, f. 11-30-09, cert. ef. 12-1-09; OBDD 2-2010(Temp), f. & cert. ef.

1-14-10 thru 7-13-10; Administrative correction 7-27-10; OBDD 42-2010, f. 11-

30-10, cert. ef. 12-1-10; OBDD 6-2011(Temp), f. & cert. ef. 11-3-11 thru 4-30-

12; OBDD 3-2012, f. 3-30-12, cert. ef. 4-2-12; OBDD 12-2013, f. 12-30-13, cert.

ef. 1-1-14

123-043-0035
Criteria and Limitations for Funding — Non-Technical
Assistance Projects

(1) The intent of the Legislature was to provide funding to
municipalities to assist in complying with the Safe Drinking Water
Act and the Clean Water Act. Therefore, priority will be given to pro-
jects necessary to ensure that municipal water and wastewater sys-
tems comply with the requirements of:

(a) Drinking water quality standards administered by the Ore-
gon Health Authority Drinking Water Services; or

(b) Water quality statutes, rules, orders, or permits administered
by DEQ or the Environmental Quality Commission.

(2) If a municipal water or wastewater system has not been
issued a notice of non-compliance by the governing regulatory
authority, the Authority may determine that a proposed project is eli-
gible for assistance upon a finding that one of the following has been
met:

(a) The Authority deems it reasonable and prudent that an award
from the fund will assist in bringing the drinking water, storm water
or wastewater system into compliance with the requirements of the
Safe Drinking Water Act, the Clean Water Act, those requirements
proposed to take effect within the next two years, or the requirements
of other regulatory agencies recognized by the Authority as having
responsibility for the protection of water quality and the supply of
clean drinking water; or

(b) A recent letter has been issued by the appropriate regulato-
ry authority, typically the Department of Human Services Drinking
Water Program, DEQ), or its contracted agent, which indicates a high
probability that the system owner will soon be notified of non-com-
pliance with either the Safe Drinking Water Act or the Clean Water
Act.

(3) The Authority generally will not fund projects without the
conditions of 123-043-0035(2) being met.

(4) The project must be consistent with the acknowledged local
comprehensive plan.

(5) The Authority encourages regionalization whenever feasi-
ble.

(6) The Authority encourages asset management planning
where possible.

(7) The Authority will apply approved prioritization utilizing
criteria listed in this section when reviewing project information con-

tained in project notification intake form.
Stat. Auth.: ORS 285B.563 & 285A.075
Stats. Implemented: ORS 285B.560 - 285B.599
Hist.: EDD 7-2002, f. & cert. ef. 4-26-02; EDD 1-2003(Temp) f. 2-20-03, cert.
ef. 2-24-03 thru 6-30-03; EDD 8-2003(Temp), f. & cert. ef. 9-24-03 thru 3-22-
04; EDD 9-2004, . & cert. ef. 3-22-04; EDD 11-2006, f. & cert. ef. 11-3-06; EDD
14-2008(Temp), f. & cert. ef. 4-9-08 thru 10-5-08; EDD 32-2008, f. 10-2-08, cert.
ef. 10-3-08; EDD 25-2009, f. 11-30-09, cert. ef. 12-1-09; OBDD 2-2010(Temp),
f. & cert. ef. 1-14-10 thru 7-13-10; OBDD 30-2010, f. 6-30-10, cert. ef. 7-1-10;
OBDD 12-2013, f. 12-30-13, cert. ef. 1-1-14

123-043-0041
Criteria and Limitations for Funding — Technical Assistance
Projects

(1) Awards are available to municipalities with populations of
less than 15,000 people for technical assistance. If the project is for
a facility plan or study required by a regulatory agency, the munic-
ipality is not required to document non-compliance. Other Techni-
cal Assistance projects may be considered after consulting with and
receiving documentation of non-compliance from the regulatory
agency.

(2) Technical assistance grants and loans are subject to the fol-
lowing limitations:

(a) A grant of up to $20,000 per water, sewer, and storm
drainage system may be awarded once every three (3) years for a pro-
ject;

(b) Aloan of up to $60,000 may be awarded for a project. Inter-
est shall be at 50 percent of the annual interest rate for other loans
made in accordance with the requirements of this OAR chapter 123,
division 43. The loan term shall not exceed seven years;

(c) Pre-award expenses are not eligible for reimbursement;

(d) No more than $600,000 shall be expended from the fund on
technical assistance in any biennium. When awarding a grant under
this section the Authority will not first consider a municipality’s abil-
ity to repay a loan; and

(e) The application must meet the requirements listed in OAR
123-043-0075(2).

(3) The loan shall be a full faith and credit obligation which is
payable from any taxes which the municipality may levy within the
limitations of Article XI of the Oregon Constitution and all legally
available revenues and other funds of the municipality. A pledge of
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specific revenues of the municipality may be pledged in addition to
the foregoing.
Stat. Auth.: ORS 285B.563 & 285A.075
Stats. Implemented: ORS 285B.560 - 285B.599
Hist.: OBDD 2-2010(Temp), f. & cert. ef. 1-14-10 thru 7-13-10; OBDD 30-2010,
f.6-30-10, cert. ef. 7-1-10; OBDD 12-2013, f. 12-30-13, cert. ef. 1-1-14; OBDD
10-2014, f. 5-30-14, cert. ef. 6-1-14

123-043-0055
Loan and Grant Information

(1) The Authority may award financing in a manner that max-
imizes the use of available resources and maintains the desired cred-
it standards of the fund. The Authority shall determine the amount,
type, interest rate and terms of any financing awarded. It may offer
an alternate mix or lower amount of assistance than requested. The
amount of the award may be the minimum amount that the depart-
ment determines is necessary to enable the project to proceed, and
the Authority may investigate and recommend other sources of funds
for all or part of a proposed project. Projects that the Authority deter-
mines are not financially feasible will not be funded.

(2) Loans for non-technical assistance projects:

(a) The term of a loan is limited to the usable life of the con-
tracted project, or 30 years from the year of project completion,
whichever is less.

(b) Except as provided elsewhere in OAR chapter 123, division
43, the interest rate on a loan is based on market conditions for sim-
ilar debt and is set at the time of the award.

(c) The interest rate on a bond funded loan is equal to the
coupon rates on the state revenue bonds funding the loan. Until the
state revenue bonds funding the loan are sold, the municipality will
pay interest at a rate established by the Authority on loan funds dis-
bursed to the municipality.

(d) Maximum amount for a loan for a project will be determined
by the Authority on the basis of the department’s financial analysis
of the municipality’s capacity for repaying the debt, the availabili-
ty of moneys in the fund and prudent fund management but will not
exceed $10,000,000.

(e) The loan shall be a full faith and credit obligation which is
payable from any taxes which the municipality may levy within the
limitations of Article XI of the Oregon Constitution and all legally
available revenues and other funds of the municipality. A pledge of
specific revenues of the municipality may be required by the Author-
ity to be pledged in addition to the foregoing.

(3) Grants for non-technical assistance projects: When making
a determination to award a grant, the Authority will apply prudent
fiscal management of the fund in order to manage limited funding
resources. The Authority shall determine if the project meets the cri-
teria of a grant and make a determination on the amount of the grant
based on financial need or other special circumstances. In making its
determination, the Authority shall apply the following criteria:

(a) The Authority’s financial analysis determines that the munic-
ipality’s financial resources, including its borrowing capacity, are
insufficient to finance the project;

(b) The projected annual residential utility rate for the system
is at least equivalent to a minimum rate as determined by the Author-
ity’s policy. The Authority’s policy may include such factors as the
most recent U.S. Census data on median household income and
annual adjustments for inflation since the most recent census;

(c) Only a distressed community is eligible for a grant award;
and

(d) Grants may be awarded up to $750,000 based on the Depart-
ment’s policy, but not more than 50 percent of the financial award
from the fund.

Stat. Auth.: ORS 285B.563 & 285A.075

Stats. Implemented: ORS 285B.560 - 285B.599

Hist.: EDD 7-2002, f. & cert. ef. 4-26-02; EDD 1-2003(Temp) f. 2-20-03, cert.

ef. 2-24-03 thru 6-30-03; EDD 8-2003(Temp), f. & cert. ef. 9-24-03 thru 3-22-

04; EDD 9-2004, f. & cert. ef. 3-22-04; EDD 11-2006, f. & cert. ef. 11-3-06; EDD

14-2008(Temp), f. & cert. ef. 4-9-08 thru 10-5-08; EDD 32-2008, f. 10-2-08, cert.

ef. 10-3-08; EDD 25-2009, f. 11-30-09, cet. ef. 12-1-09; OBDD 2-2010(Temp),

f. & cert. ef. 1-14-10 thru 7-13-10; OBDD 30-2010, f. 6-30-10, cert. ef. 7-1-10;

OBDD 12-2013, f. 12-30-13, cert. ef. 1-1-14

123-043-0065
Application Requirements

(1) A municipality may submit an application to the Authority
at any time after the Authority has made a preliminary determination
of eligibility and shall comply with the Authority’s procedures for
submitting applications. The Authority may, to the extent possible,
assist municipalities in understanding program requirements and in
completing applications.

(2) For a project that is part of a system that is, or will be, func-
tionally connected to, another municipality’s system, an intergov-
ernmental cooperation agreement that describes the duties and obli-
gations of each entity is required. The fully executed
intergovernmental agreement must be provided before the financing
contract will be executed by the Authority.

(3) The application shall be in the form provided by the Author-
ity and shall contain or be accompanied by such information and doc-
umentation as the Authority may require. The Authority will process

only completed applications.
Stat. Auth.: ORS 285B.563 & 285A.075
Stats. Implemented: ORS 285B.560 - 285B.599
Hist.: EDD 7-2002, f. & cert. ef. 4-26-02; EDD 11-2006, f. & cert. ef. 11-3-06;
EDD 25-2009, f. 11-30-09, cert. ef. 12-1-09

123-043-0075
Application Review and Approval

(1) For a non-technical assistance project, the Authority must
make the following determinations:

(a) The municipality shall document that a professional engi-
neer registered in the State of Oregon has certified in an engineer-
ing report, such as a Master Plan, that the proposed project is feasi-
ble, is the most cost effective solution, and adequately serves the
applicable land uses in both the short and long term;

(b) The loan is secured by the pledge of utility revenues or other
revenues or payments from owners of specially benefited properties,
and these revenues or payments are sufficient, when considered with
other security, to assure repayment of the loan and the municipality
has certified to the Authority that there will be adequate funds avail-
able to repay the loans made to the municipality from the fund;

(c) Moneys in the appropriate accounts of the fund are or will
be available for the project;

(d) The municipality is willing and able to enter into a contract
with the Authority;

(e) The project is consistent with the requirements governing
assistance from the fund. If the Authority determines that the munic-
ipality or the proposed project does not meet the requirements of this
OAR 123-043-0075, the Authority may reject an application or
require further documentation from the municipality; and

(f) The project is ready to begin and the municipality has com-
mitted in writing that, if awarded the assistance it shall proceed
immediately.

(2) To award assistance from the fund for a technical assistance
project, the Authority must make the following determinations:

(a) The technical assistance activities must be for a project that
is eligible under the criteria listed in 123-043-0041; and

(b) The municipality has, or has demonstrated the ability to
secure, the administrative capacity to undertake and complete the
project.

Stat. Auth.: ORS 285B.563 & 285A.075

Stats. Implemented: ORS 285B.560 - 285B.599

Hist.: EDD 7-2002, f. & cert. ef. 4-26-02; EDD 1-2003(Temp) f. 2-20-03, cert.

ef. 2-24-03 thru 6-30-03; EDD 8-2003(Temp), f. & cert. ef. 9-24-03 thru 3-22-

04; EDD 9-2004, f. & cert. ef. 3-22-04; EDD 11-2006, f. & cert. ef. 11-3-06; EDD

14-2008(Temp), f. & cert. ef. 4-9-08 thru 10-5-08; EDD 32-2008, f. 10-2-08, cert.

ef. 10-3-08; EDD 25-2009, . 11-30-09, cert. ef. 12-1-09; OBDD 30-2010, f. 6-
30-10, cert. ef. 7-1-10; OBDD 12-2013, f. 12-30-13, cert. ef. 1-1-14

123-043-0085
Contract Administration and Disbursement of Funds

(1) The Authority shall disburse monies from the fund only after
entering into a binding contract with the municipality.

(2) The contract shall be in a form provided by the Authority,
and shall include:

(a) A provision that disbursements from the fund will be accord-
ing to the terms of the contract;
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(b) A provision that the liability of the Authority under the con-
tract is contingent upon the availability of moneys in the fund for use
in the project;

(c) If any portion of the assistance is in the form of a loan or the
purchase of a bond of a municipality, a provision granting the Author-
ity a lien on or a security interest in the collateral as determined by
the Authority to be necessary to secure repayment of the loan or
bond;

(d) A provision that, for a period of up to six (6) years after pro-
ject completion, the Authority may request that the municipality, at
its own expense, submit data on the economic development benefits
of the project, including but not limited to information on new or
retained jobs resulting from the project, and other information nec-
essary to evaluate the success and economic impact of the project;

(e) For a drinking water project, a provision requiring the
municipality to install meters on all new active service connections
from any distribution lines that may be included in the project;

(f) For a drinking water project with existing, active unmetered
service connections, a provision requiring the municipality to install
meters on such service connections no later than two years after the
completion of the project; and

(g) Other provisions that the Authority considers necessary or
appropriate to implement the assistance.

(3) Other funds that may be needed to complete the project must
be available or the municipality must have a binding commitment for
such funds at the time the contract is executed. If a portion of the
other funds needed to complete the project is committed but not
available at the time an award is made or the contract executed, the
contract shall require that the project be fully funded prior to any dis-
bursement from the fund.

(4) The contract for a loan or grant shall be authorized by an
ordinance, order or resolution adopted by the governing body of the
municipality in accordance with the municipality’s requirements for

public notice and authorizing debt.
Stat. Auth.: ORS 285B.563 & 285A.075
Stats. Implemented: ORS 285B.560 - 285B.599
Hist.: EDD 7-2002, f. & cert. ef. 4-26-02; EDD 11-2006, f. & cert. ef. 11-3-06;
EDD 25-2009, f. 11-30-09, cert. ef. 12-1-09; OBDD 2-2010(Temp), f. & cert. ef.
1-14-10 thru 7-13-10; OBDD 30-2010, f. 6-30-10, cert. ef. 7-1-10

123-043-0095
Recipient Responsibilities

(1) The municipality must comply with all applicable state laws,
regulations and requirements, such as Oregon prevailing wage rates,
municipal audit law, and procurement regulations.

(2) The municipality shall maintain accounts and records for all
activities associated with the contracted project and shall provide the
Authority and its representatives reasonable access to such records.
The municipality shall submit periodic reports on the project as
requested by the Authority.

(3) The municipality shall certify that a registered profession-
al engineer will be responsible for the design and construction of the
project and it shall follow standard construction practices, such as
bonding of engineers and contractors, requiring errors and omissions
insurance, performing testing and inspections during construction,
and obtaining as-built drawings.

(4) For a project funded with state lottery proceeds, the munic-
ipality shall comply with ORS 280.518 for public display of infor-
mation on lottery funding of the project. At a minimum the munic-
ipality shall:

(a) Include the following statement, prominently placed, on all
plans, reports, bid documents and advertisements relating to the Pro-
ject: “This project was funded in part with a financial award from the
Water Fund, funded by the Oregon State Lottery and administered
by the State of Oregon, Business Development Department.” and

(b) For a construction project, post a sign, provided by the
Authority, at the project site or, if more than one site is included in
the project, at a site visible to the general public stating that the pro-
ject is being funded by lottery proceeds.

(5) For a construction project the municipality shall have a plan
for ongoing operation, maintenance and replacement that will pre-
serve the project’s benefits over its useful life.

Stat. Auth.: ORS 285B.563 & 285A.075

Stats. Implemented: ORS 285B.560 - 285B.599

Hist.: EDD 7-2002, f. & cert. ef. 4-26-02; EDD 11-2006, f. & cert. ef. 11-3-06;
EDD 25-2009, f. 11-30-09, cert. ef. 12-1-09; OBDD 2-2010(Temp), f. & cert. ef.
1-14-10 thru 7-13-10; Administrative correction 7-27-10

123-043-0102
Eligibility Criteria for State Revenue Bond Loans

The Authority shall apply the following standards for deter-
mining the eligibility of projects for state revenue bond financing:

(1) Loan repayment must be secured by a full faith and credit
pledge of the municipality;

(2) The loan must be of sufficient size as determined by the
Authority;

(3) The loan must be fully amortized over its term with fixed
annual principal and interest payments, and the term of the loan must
not exceed the usable life of the contracted project or 30 years from
the year of project completion, whichever is less;

(4) The loan must conform to the requirements of the bond
indenture for the state revenue bonds; and

(5) The loan and the municipality must meet the minimum
underwriting criteria for state revenue bond financing as established

by Department policies.
Stat. Auth.: ORS 285B.563 & 285A.075
Stats. Implemented: ORS 285B.560 - 285B.599
Hist.: EDD 11-2006, f. & cert. ef. 11-3-06; EDD 25-2009, f. 11-30-09, cert. ef.
12-1-09; OBDD 30-2010, f. 6-30-10, cert. ef. 7-1-10; OBDD 12-2013, f. 12-30-
13, cert. ef. 1-1-14

123-043-0105
Remedies

The Department may pursue any remedies available to it against
a municipality upon the occurrence of an event of default under the

Authority’s contract with the municipality.
Stat. Auth.: ORS 285B.563 & 285A.075
Stats. Implemented: ORS 285B.560 - 285B.599
Hist.: EDD 7-2002, f. & cert. ef. 4-26-02; EDD 11-2006, f. & cert. ef. 11-3-06;
EDD 25-2009, f. 11-30-09, cert. ef. 12-1-09; OBDD 30-2010, f. 6-30-10, cert. ef.
7-1-10

123-043-0115
Appeals and Exceptions

(1) Appeals of decisions made by the municipality regarding a
project must be made at the local level in accordance with the
requirements and procedures of the municipality.

(2) The director or the director’s designee will consider appeals
of the Authority’s funding decisions. Only the municipality may
appeal. Appeals must be submitted in writing to the director within
30 days of the event or action that is being appealed. A project that
would have been funded but for a technical error in the Authority’s
review of the application, as determined by the director, will be fund-
ed as soon as sufficient moneys become available in the fund, pro-
vided the project is still viable. The director or the director’s designee
decision is final.

(3) The director or the director’s designee may waive any non-
statutory requirements of OAR chapter 123, division 43, if it is
demonstrated such a waiver will further the goals and objectives of

the program.
Stat. Auth.: ORS 285B.563 & 285A.075
Stats. Implemented: ORS 285B.560 - 285B.599
Hist.: EDD 7-2002, . & cert. ef. 4-26-02; EDD 11-2006, f. & cert. ef. 11-3-06;
EDD 25-2009, f. 11-30-09, cert. ef. 12-1-09; OBDD 2-2010(Temp), f. & cert. ef.
1-14-10 thru 7-13-10; Administrative correction 7-27-10; OBDD 6-2011(Temp),
f. & cert. ef. 11-3-11 thru 4-30-12; OBDD 3-2012, f. 3-30-12, cert. ef. 4-2-12;
OBDD 12-2013, f. 12-30-13, cert. ef. 1-1-14

DIVISION 49

SAFE DRINKING WATER REVOLVING
LOAN FUND PROGRAM

123-049-0005
Purpose, Scope and Incorporated Documents

(1) This division of administrative rules implements a federal-
ly funded state revolving fund to provide financing to community
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and nonprofit non-community drinking water systems for planning,
design, construction or improvement of drinking water facilities or
systems needed to maintain or achieve compliance with drinking
water standards and to further public health protection goals of the
federal Safe Drinking Water Act Amendments of 1996 P.L. 104-182
and this state’s Drinking Water Quality Act.

(2) In accordance with ORS 285A.213, this division of admin-
istrative rules governs the administration of the moneys awarded
through this Safe Drinking Water Revolving Loan Fund by the Ore-
gon Business Development Department through its Infrastructure
Finance Authority in cooperation with the State of Oregon’s Health
Services of the Oregon Department of Human Services, but not
activities of Health Services itself.

(3) “SAFE DRINKING WATER IN OREGON: Program
Guidelines and Applicant’s Handbook for the Federally Funded Safe
Drinking Water Revolving Loan Fund and Drinking Water Protec-
tion Fund” (July 2009 and any subsequent amendments), including
but not limited to its appendices, is:

(a) The principal source of information on this program, as pre-
pared by the Authority;

(b) Available by contacting any of the Authority’s regionally
assigned staff;

(c) Incorporated into and adopted as part of this division of
administrative rules, by reference;

(d) Subject to the same definitions as used in this division of
administrative rules; and

(e) Provides guidance specific to assistance for economic stim-
ulus funding authorized by the American Recovery and Reinvest-
ment Act of 2009 and allocated through the Safe Drinking Water

Revolving Loan Fund Program.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 285A.075 & 285A.213(4)
Stats. Implemented: ORS 285A.213
Hist.: EDD 6-1999, f. & cert. ef. 8-26-99; EDD 11-2000(Temp), f. 7-20-00, cert.
ef. 7-20-00 thru 1-16-01; EDD 1-2001, f. 1-11-01, cert. ef. 1-12-01; EDD 8-2004,
f. & cert. ef. 2-3-04; EDD 28-2008, f. 8-28-08, cert. ef. 9-1-08; EDD 2-
2009(Temp), f. & cert. ef. 3-6-09 thru 9-1-09; EDD 7-2009, f. 8-31-09 cert. ef.
9-1-09; OBDD 4-2010, f. 1-29-10, cert. ef. 2-1-10

123-049-0010
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. As used in this division
of administrative rules, unless the context clearly indicates otherwise:

(1) “Act” means the Safe Drinking Water Act at 42 U.S.C. 300f
et seq., including amendments of 1996 (Public Law 104-182), and
any subsequent amendments

(2) “Applicant” means a community or nonprofit non-commu-
nity water system that is applying for a loan from the Fund.

(3) “Community water system” means a public water system,
other than one owned by an agency of the federal government, that:

(a) Has 15 or more service connections used by year-round res-
idents; or

(b) Regularly serves 25 or more year-round residents.

(4) “Contract” means a legally binding agreement between the
department and recipient that sets out the terms and conditions for
award of project funds.

(5) “Fund” means the Safe Drinking Water Revolving Loan
Fund and the Drinking Water Protection Fund, which are the financ-
ing programs managed by the Authority under this division of admin-
istrative rules to pay for infrastructure improvements to eligible pub-
lic water systems, and which includes moneys originating directly
from federal capitalization grants (apart from set-asides), this state’s
match of such grants, program loan repayments, interest earnings and
any additional funds provided by this state.

(6) “Intended Use Plan” the description of how the state intends
to use moneys awarded and loaned from the fund to meet the objec-
tives of the Act, as annually prepared by Health Services pursuant
to USEPA guidelines.

(7) “Nonprofit non-community water system” means a public
water system that:

(a) Is not a community water system;

(b) Regularly serves at least 25 people, even if they are not year-
around residents; and

(c) Is recognized under Oregon law as a nonprofit corporation.

(8) “Project” means facility design construction activities or
related/preceding tasks identified in the contract and loan agreement
for which the recipient may expend, obligate or commit funds to
address a drinking water problem or a documented health hazard.

(9) “Project priority list” means the comprehensive priority list
of potential, eligible activities, as developed under the Intended Use
Plan in response to letters of interest from community and nonprof-
it non-community water systems.

(10) A “public water system” means a system or infrastructure
for the provision to the public of water for human consumption
through pipe or other constructed conveyances, regardless of own-
ership, including but not limited to facilities for source of supply, fil-
tration, treatment, storage, transmission or metering of that water.

(11) “Recipient” means a community or nonprofit non-com-
munity water system that has been awarded financing from the fund
for a project.

(12) “USEPA” means the Environmental Protection Agency of

the United States federal government.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 285A.075 & 285A.213(4)
Stats. Implemented: ORS 285A.213
Hist.: EDD 6-1999, f. & cert. ef. 8-26-99; EDD 8-2004, f. & cert. ef. 2-3-04; EDD
28-2008, f. 8-28-08, cert. ef. 9-1-08; EDD 7-2009, f. 8-31-09 cert. ef. 9-1-09;
OBDD 4-2010, f. 1-29-10, cert. ef. 2-1-10

123-049-0020
Eligible Applicants and Activities

(1) All community water systems and nonprofit non-community
water systems are eligible to apply for financing except those deter-
mined to be ineligible by the department because of prior nonper-
formance.

(2) Eligible and ineligible activities are defined in the Act and
in USEPA’s Drinking Water State Revolving Fund Program Guide-
lines, EPA 816-R-97-005 (February 1997), as well as subsequent
revisions or editions of such guidelines.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 285A.075 & 285A.213(4)

Stats. Implemented: ORS 285A.213

Hist.: EDD 6-1999, f. & cert. ef. 8-26-99; EDD 8-2004, f. & cert. ef. 2-3-04; EDD

28-2008, f. 8-28-08, cert. ef. 9-1-08; EDD 7-2009, f. 8-31-09 cert. ef. 9-1-09;

OBDD 4-2010, f. 1-29-10, cert. ef. 2-1-10

123-049-0030
Program Information

(1) The Authority shall prepare program guidelines, application
forms and other supplementary program information to help eligi-
ble applicants seek financing and prepare financing applications for
the fund.

(2) Program guidelines as prepared under section (1) of this rule
shall include an explanation of project eligibility, the project prior-
ity list, the Intended Use Plan, disadvantaged communities, types of
financial assistance, loan rates and terms, borrowing limits, public
notification process, contract administration, federal crosscutting
requirements and environmental review process.

(3) In addition to this division of administrative rules, the
Authority shall administer the fund in compliance with the require-
ments of the Act, as amended, and the Act’s applicable rules, guide-
lines and requirements from USEPA.

(4) For purposes of land use coordination, any project activity
paid for with financing from the Fund shall comply with the appli-
cable requirements of division 8 of this chapter of administrative

rules and OAR chapter 660.
Stat. Auth.: ORS 285A.075 & 285A.213(4)
Stats. Implemented: ORS 285A.213
Hist.: EDD 6-1999, f. & cert. ef. 8-26-99; EDD 8-2004, f. & cert. ef. 2-3-04; EDD
28-2008, f. 8-28-08, cert. ef. 9-1-08; EDD 2-2009(Temp), f. & cert. ef. 3-6-09 thru
9-1-09; EDD 7-2009, f. 8-31-09 cert. ef. 9-1-09; OBDD 4-2010, f. 1-29-10, cert.
ef.2-1-10
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123-049-0040
Program Rights and Remedies

(1) The department may exercise certain rights and remedies in
the event the recipient fails to comply with contract provisions and
the recipient fails to correct the deficiencies within a reasonable time
after the recipient is notified of the deficiencies. The circumstances
that may warrant the department exercise of rights or remedies
include, but are not limited to one or more of the following:

(a) None of the project activities have begun within six months
after award;

(b) Any third party agreement relating to the project is not legal-
ly binding within six months of the award;

(c) Federal or state statutory or regulatory requirements have not
been met;

(d) There is a significant deviation from the contract;

(e) The department finds that significant corrective actions are
necessary to protect the integrity of the project funds, and those cor-
rective actions are not, or will not, be made within a reasonable time;
or

(f) A recipient defaults on loan payments, which may otherwise
be made from any source of revenue at the recipient’s disposal,
including but not limited to General Fund revenue.

(2) One or more of the following rights and remedies may be
exercised by the department if the recipient fails to comply with con-
tract provisions and the recipient fails to correct the deficiencies with-
in a reasonable time after recipient is notified of the deficiencies:

(a) Bar a recipient from applying for future department or
Authority assistance;

(b) Revoke an existing department or Authority award;

(c) Withhold unexpended department or Authority funds;

(d) Require immediate return of unexpended department or
Authority funds;

(e) Require repayment of expended department or Authority
funds;

(f) Withhold other state funds otherwise due to the recipient,
such as state-shared revenues; or

(g) Other remedies that may be incorporated into the contract.

(3) The remedies set forth in this rule are cumulative, are not
exclusive, and are in addition to any other rights and remedies pro-
vided by law or under the contract.

(4) The recipient shall be responsible for ensuring that any sub-
contractor complies with the applicable terms and conditions of the
contract. Nothing in this rule shall restrict the department’s right to
enforce independently the terms of any contract or to recover any

sums that may become due as the result of a breach of such contract.
Stat. Auth.: ORS 285A.075 & 285A.213(4)
Stats. Implemented: ORS 285A.213
Hist.: EDD 6-1999, f. & cert. ef. 8-26-99; EDD 8-2004, f. & cert. ef. 2-3-04; EDD
28-2008, f. 8-28-08, cert. ef. 9-1-08; OBDD 4-2010, f. 1-29-10, cert. ef. 2-1-10

123-049-0050
Private Ownership and Regulation of Subsidies for Public
Benefit

(1) Only if a privately owned public water system is regulated
under the jurisdiction of the State of Oregon Public Utility Com-
mission (PUC) may it enjoy the benefits of a “disadvantaged com-
munity,” pursuant to section 1452(d) of the Act, in receiving finan-
cial assistance through the fund, including but not limited to principal
forgiveness.

(2) The amount of subsidy shall not be treated as equity, but
rather in all cases as a contingent liability on the balance sheet of the
public water system receiving the financing and on the balance sheet
of any entity that acquires that system or the assets financed by the
Fund.

(3) If a water system is sold that was awarded subsidy by the
fund, the value of the subsidy shall be effectively excluded from the
purchase price, consistent with section (2) of this rule, such that the
benefit of the principal forgiveness continues to accrue to the ratepay-
ers or users of the system rather than to the seller. (This section also
applies to the sale or lease of system assets financed by the loan, and
it pertains but is not limited to the privatization of a publicly owned
system)

(4) If section (2) or (3) of this rule is violated, then the water
system shall repay the full amount of the subsidy into the fund. The
Authority shall determine the schedule of such repayment, as it
deems appropriate under the circumstances.

(5) The Oregon Public Utility Commission (PUC) has full
authority to enforce the effects of this rule through applicable regu-
lation of an affected water system.

(6) For non-PUC regulated privately-owned public water sys-
tems receiving financial assistance through the Fund under OAR
123-049-0005(3)(e), including but not limited to principle forgive-
ness, the amount of subsidy shall not be treated as equity, but rather
in all cases as a contingent liability on the balance sheet of the pub-
lic water system receiving the financing and on the balance sheet of
any entity that acquires that system or the assets financed by the
Fund. If the water system is sold that was awarded subsidy by the
Fund, the value of the subsidy shall be effectively excluded from the
purchase price, such that the benefit of the subsidy continues to
accrue to the ratepayers or users of the system rather than to the sell-
er. (This section also applies to the sale or lease of system assets
financed by the Fund, and it pertains but is not limited to the priva-
tization of a publicly owned system.) If this rule is violated, then the
water system shall repay the full amount of the subsidy into the Fund.
The Authority shall determine the schedule of such repayment, as it

deems appropriate under the circumstances.
Stat. Auth.: ORS 285A.075 & 285A.213(4)
Stats. Implemented: ORS 285A.213
Hist.: EDD 11-2000(Temp), f. 7-20-00, cert. ef. 7-20-00 thru 1-16-01; EDD 1-
2001, f. 1-11-01, cert. ef. 1-12-01; EDD 8-2004, f. & cert. ef. 2-3-04; EDD 28-
2008, f. 8-28-08, cert. ef. 9-1-08; EDD 2-2009(Temp), f. & cert. ef. 3-6-09 thru
9-1-09; EDD 7-2009, f. 8-31-09 cert. ef. 9-1-09; OBDD 4-2010, f. 1-29-10, cert.
ef. 2-1-10

123-049-0060
Drinking Water Protection Fund

(1) For purposes of implementing section 1452(k)(1) of the Act,
the Authority shall administer loans and grants to public water sys-
tems for protecting surface and underground sources of drinking
water, in order to solve or prevent health problems before the water
is collected or treated by the system.

(2) The moneys for these loans and grants are derived from the
“local assistance” set-aside of the federal capitalization grant, such
that unused amounts will be transferred to the fund, and repayments
shall be either added to the fund or placed in a dedicated account for
further lending under this rule.

(3) The loans under this rule are distinct from the fund. Rele-
vant provisions of this division of administrative rules, however, shall
apply to the administration of such loans and grants(4) For purpos-
es of this rule, administration includes underwriting assessments,
loan awards, grant awards contract execution, disbursements, loan
repayments and so forth.

(5) Health Services (Oregon Department of Human Services)
and the Oregon Department of Environmental Quality shall handle
determinations of eligibility, prioritization of loan grant recipients
and related duties.

(6) More specific guidelines for the loans grant under this rule
are available and included in the document incorporated by reference
in OAR 123-049-0005(3).

Stat. Auth.: ORS 285A.075 & 285A.213(4)

Stats. Implemented: ORS 285A.213

Hist.: EDD 8-2004, f. & cert. ef. 2-3-04; EDD 28-2008, f. 8-28-08, cert. ef. 9-1-

08; EDD 7-2009, f. 8-31-09 cert. ef. 9-1-09; OBDD 4-2010, f. 1-29-10, cert. ef.
2-1-10

DIVISION 51

OREGON SEISMIC REHABILITATION
GRANTS PROGRAM

123-051-0100
Purpose

(1) The Infrastructure Finance Authority, pursuant to Oregon
Revised Statutes ORS 401.910, shall develop and administer grant
programs for the seismic rehabilitation of critical public buildings.
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(2) The funds for the seismic rehabilitation of critical public
buildings under the grant program are provided from the issuance of
bonds pursuant to the authority provided in Articles XI-M and XI-
N of the Oregon Constitution.

Stat. Auth.: ORS 285A.093,285A 098, 286A.760 — 286A.772,401.910 & 2013

OL Ch. 782

Stats. Implemented: ORS 285A.098, 286A.760 — 286A.772,401.910 & 2013 OL

Ch. 782

Hist.: OBDD 13-2013, f. 12-30-13, cert. ef. 1-1-14

123-051-0200
Definitions

(1) “Acute inpatient care facility” means a licensed hospital
with an organized medical staff, with permanent facilities that
include inpatient beds, with comprehensive medical services, includ-
ing physician services and continuous nursing services under the
supervision of registered nurses, to provide diagnosis and medical
or surgical treatment primarily for, but not limited to acutely ill
patients and accident victims. “Acute inpatient care facility”” includes
the Oregon Health and Science University.

(2) “Applicant” means a school district, community college,
education service district, higher education institution, police, sher-
iff, fire, hospital which is applying for a grant from the Seismic Reha-
bilitation program.

(3) “Authority” means the Infrastructure Finance Authority
within the Oregon Business Development Department.

(4) “Collapse Prevention” means a building at this performance
level is capable of maintaining gravity loads though structural dam-
age is severe and risk of falling hazard is high as set forth in the
American Society of Civil Engineers Standard for Seismic Reha-
bilitation of Existing Buildings newest edition.

(5) “Critical Public Buildings” includes hospital buildings with
acute inpatient care facilities, fire stations, police stations, sheriffs’
offices, other facilities used by state, county, district, or municipal
law enforcement agencies and buildings with a capacity of 250 or
more persons that are routinely used for student activities by kinder-
garten through grade 12 public schools, community colleges, edu-
cation service districts and institutions of higher education.

(6) “Distressed or Impoverished” means all Oregon cities and
counties designated by Oregon Business Development Department
as distressed or impoverished by established methodology.

(7) “Education Service District (ESD)” means a district creat-
ed under ORS 334.010 that provides regional educational services
to component school districts.

(8) “Grant Program” means The Seismic Rehabilitation Grant
Program (SRGP).

(9) “Grant Selection Committee” means the committee that is
charged with evaluating grant applications for the purpose of deter-
mining which projects receive funding. The grant selection com-
mittee membership shall include representatives of Oregon Depart-
ment of Education, The Department of Human Services, The Office
of Emergency Management/Oregon Military Department, The State
Department of Geology and Mineral Industries, Oregon Seismic
Safety Policy Advisory Commission, The Oregon Department of
Administrative Services, The Oregon Fire Chiefs’ Association, The
Oregon Association of Chiefs of Police, Community Colleges and
Workforce Development, Oregon University System, The Oregon
Association of Hospitals and Health Systems, The Confederation of
Oregon School Administrators and others who possess expertise in
construction, construction grants and structural design as determined
by the Authority.

(10) “Grantee” means applicant awarded grant funds for seis-
mic rehabilitation project.

(11) “Holistic Project” means a project emphasizing the whole
building instead of the separation of its parts.

(12) “Immediate Occupancy” means a building at this perfor-
mance level is expected of being sufficiently functional for occu-
pancy as set forth in the American Society of Civil Engineers Stan-
dard for Seismic Rehabilitation of Existing Buildings newest edition.

(13) “Life Safety” means a building at this performance level
is expected to present low risk of life threatening injury to building
inhabitants as set forth in the American Society of Civil Engineers

Standard for Seismic Evaluation of Existing Buildings newest edi-
tion.

(14) “Match” is any contribution to a project that is non-seis-
mic grant funds. Match may include:

(a) Cash on hand or cash that is pledged to be on hand prior to
commencement of the project; and,

(b) Secured funding commitments from other sources.

(15) “Project” means seismic rehabilitation activity (or activi-
ties) to be performed on a building that is eligible for assistance from
the Seismic Rehabilitation Grant Program.

(16) “Seismic Rehabilitation” means construction of structural
improvements to a building that results in the increased capability
of the building to resist earthquake forces and that is based on stan-
dards adopted by the State of Oregon or by local governments.

(17) “Structural” means components of a building that support
or resist loads. Parts of a building that bear weight.

(18) “Tsunami Inundation Zone” means for purposes of the
SRGP, the area depicted as the tsunami inundation zone in Oregon
Department of Geology and Mineral Industries Open-File Reports
0-95-09 through 0-95-38, 0-95-43 through 0-95-66 and 0-97-31
through 0-97-32.

(19) “Useful Life” means the length of time that the building
or structure is expected to be used, or 30 years, whichever is greater.

Stat. Auth.: ORS 285A.093, 285A.098,401.910 & 2013 OL Ch. 782

Stats. Implemented: ORS 285A.093, 285A.098 & 401.910
Hist.: OBDD 13-2013, f. 12-30-13, cert. ef. 1-1-14

123-051-0300
Eligible Applicants

The following are eligible to apply for a Seismic Rehabilitation
Grant, except those determined to be ineligible by the Authority
because of nonperformance under a prior Seismic Rehabilitation
Grant contract:

(1) All hospital buildings with acute inpatient care facilities, fire
stations, police stations, sheriffs’ offices, other facilities used by state,
county, district or municipal law enforcement agencies.

(2) Kindergarten through grade 12 public schools, community
colleges, education service districts and institutions of higher edu-
cation buildings with a capacity of 250 or more persons that are rou-
tinely used for student activities and are owned by the State Board
of Higher Education, a school district, an education service district,

a community college district or a community college service district.
Stat. Auth.: ORS 285A.093, 285A.098,401.910 & 2013 OL Ch. 782
Stats. Implemented: ORS 285A.093, 285A.098 & 401.910
Hist.: OBDD 13-2013, f. 12-30-13, cert. ef. 1-1-14

123-051-0400
Program Information

(1) The Authority shall prepare a Grant Application Package.
The application package may contain a guidance document, appli-
cation forms, and other supplementary information that may help eli-
gible applicants prepare grant applications.

(2) The guidance document will include a description of eligi-
bility criteria, and ranking factors used to evaluate and select appli-
cations for funding.

(3) The Grant Application Package on file with the Authority
is incorporated as part of these rules by reference.

(4) The Authority will provide to Seismic Rehabilitation grantee
a Grant Contract which specifies legal requirements for grant man-
agement, reporting, and record keeping, and the Authority’s moni-
toring and grant closeout procedures.

(5) The Authority shall administer Seismic Rehabilitation
Grants in compliance with the requirements of applicable statutes,

rules, and the Grant Guidance Document.
Stat. Auth.: ORS 285A.093,285A.098,401.910 & 2013 OL Ch. 782
Stats. Implemented: ORS 285A.093,285A.098 & 401.910
Hist.: OBDD 13-2013, f. 12-30-13, cert. ef. 1-1-14

123-051-0500
Program Sanctions

The grantee shall be responsible for taking all actions necessary
to enforce the terms of the grant contract against any private or pub-
lic participant who fails to comply with applicable provisions of the
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grant contract, and to recover on behalf of the state any liabilities that
may arise as the result of the breach of the grant contract by any par-
ticipant. Nothing in this paragraph shall restrict the state’s rights to
enforce independently the terms of any grant contract or to recover
any sums that may become due as the result of a breach of such a
contract.

Stat. Auth.: ORS 285A.093, 285A.098,401.910 & 2013 OL Ch. 782

Stats. Implemented: ORS 285A.093, 285A.098 & 401.910

Hist.: OBDD 13-2013, f. 12-30-13, cert. ef. 1-1-14

123-051-0600
Project Eligible Activities

Projects must meet the following criteria to be eligible for this
program:

(1) Education building rehabilitation to life safety seismic safe-
ty performance level as defined in OAR 123-051-0200(14); or

(2) Emergency services building rehabilitation to immediate
occupancy seismic safety performance level as defined in OAR 123-
051-0200(13).

Stat. Auth.: ORS 285A.093, 285A.098,401.910 & 2013 OL Ch. 782

Stats. Implemented: ORS 285A.093, 285A.098 & 401.910
Hist.: OBDD 13-2013, f. 12-30-13, cert. ef. 1-1-14

123-051-0700
Project Ineligible Activities

Project ineligible activities include, but are not limited to:

(1) The demolition and rebuild of an existing critical public
building.

(2) Rehabilitation to a building located in the Tsunami Inun-
dation Zone as defined in OAR 123-051-0200(19).

(3) Rehabilitation of a building located in the 100 flood zone.

(4) Partial rehabilitation of a building that does not holistical-
ly address all known seismic deficiencies, as defined in OAR 123-
051-0200(12).

(5) Reimbursement for already budgeted staff and routine or
ongoing expenses of the recipient.

Stat. Auth.: ORS 285A.093, 285A.098,401.910 & 2013 OL Ch. 782

Stats. Implemented: ORS 285A.093, 285A.098 & 401.910
Hist.: OBDD 13-2013, f. 12-30-13, cert. ef. 1-1-14

123-051-0800
Application Submittal, Review and Approval

(1) The Authority shall announce deadlines for submitting appli-
cations, how to obtain an application form, and required supple-
mental documents.

(2) An eligible critical public building may submit an applica-
tion after consulting with the Authority on a preliminary determi-
nation of eligibility and otherwise follow the Authority’s procedures
for submitting applications. The application must be in the form pro-
vided by the Authority and must contain or be accompanied by such
information as the Authority may require. The Authority will process
only completed applications.

(3) Upon receipt of signed application, the Authority will noti-
fy the applicant within 30 days as to the receipt of the application.

(4) Upon receipt of a completed application, the Authority will
evaluate the application using ranking factors and point values and
will provide recommendations to the Grant Selection Committee to
determine the project’s prioritization ranking during a public meet-
ing.

(5) Once a completed application is evaluated for a grant award,
the applicant will be notified within 90 days of the status of their

grant application.
Stat. Auth.: ORS 285A.093, 285A.098,401.910 & 2013 OL Ch. 782
Stats. Implemented: ORS 285A.093, 285A.098 & 401.910
Hist.: OBDD 13-2013, f. 12-30-13, cert. ef. 1-1-14

123-051-0900
Project Administration

(1) The Authority and the Applicant must execute a grant con-
tract prior to disbursal of grant funds.

(2) Documentation of project costs incurred by entity must be
submitted to the Authority prior to disbursal of funds.

(3) Disbursal of grant funds to entity will be made on the sched-
ule determined by the Authority.

(4) Prior to final disbursement, the Authority will review and
evaluate all documents produced as a result of the project, perform
a final on-site inspection of the completed project and determine how
closely the project delivered the outcome anticipated in the appli-

cation.
Stat. Auth.: ORS 285A.093, 285A.098,401.910 & 2013 OL Ch. 782
Stats. Implemented: ORS 285A.093, 285A.098 & 401.910
Hist.: OBDD 13-2013, f. 12-30-13, cert. ef. 1-1-14

123-051-1000
Grant Awards and Match

(1) Grants will be awarded only when there are sufficient funds
available in the Seismic Rehabilitation Grants program.

(2) Grant funds shall be distributed to public education facili-
ties and emergency services facilities as allocated by the Legislative
Assembly.

(3) The maximum grant award is $1.5 million.

(4) There is no required match for this program. Additional
application points may be considered for applicants that provide

matching funds.
Stat. Auth.: ORS 285A.093, 285A.098, 401.910 & 2013 OL Ch. 782
Stats. Implemented: ORS 285A.093, 285A.098 & 401.910
Hist.. OBDD 13-2013, f. 12-30-13, cert. ef. 1-1-14

123-051-1100
Grant Agreement Conditions

(1) The Authority will only enter into new agreements or
amendments to existing agreements, with prior Grantees, if all report-
ing obligations under earlier agreements have been met.

(2) If the grant agreement has not been fully executed by all the
parties within 60 days of grantee receiving contract document, fund-
ing shall be terminated. The money allocated to the grant shall be
available for reallocation by the grant committee.

(3) The Authority or designee shall establish grant agreement
conditions. Grantees shall comply with all grant agreement condi-
tions.

(4) The Grantee shall comply with all federal, state and local
laws and ordinances applicable to the work to be done under the
agreement.

(5) Upon notice to the Grantee in writing, the Authority may ter-
minate funding for projects not completed in the prescribed time and
manner. The money allocated to the project but not used will be
available for reallocation by the grant committee.

(6) The Grantee will account for funds distributed by the grant
committee, using project expense forms provided by the Authority.

(7) The Grantee will obtain the necessary permits and licenses

from local, state or federal agencies or governing bodies.
Stat. Auth.: ORS 285A.093, 285A.098,401.910 & 2013 OL Ch. 782
Stats. Implemented: ORS 285A.093, 285A.098 & 401.910
Hist.: OBDD 13-2013, f. 12-30-13, cert. ef. 1-1-14

123-051-1200
Waivers, Exceptions and Appeals

(1) The Authority may waive non-statutory requirements of the
grant program if it is demonstrated such a waiver would serve to fur-
ther the goals or objectives of the program.

(2) The Authority may consider appeals of the grant commit-
tee’s funding decisions. Only the applicant may appeal. Appeals must
be submitted in writing to the Authority within 30 days of the event
or action that is being appealed. The Authority’s decision is final.

Stat. Auth.: ORS 285A.093, 285A.098,401.910 & 2013 OL Ch. 782

Stats. Implemented: ORS 285A.093, 285A.098 & 401.910

Hist.: OBDD 13-2013, f. 12-30-13, cert. ef. 1-1-14

DIVISION 52

BEGINNING AND EXPANDING FARMER LOAN
PROGRAM (“AGGIE BONDS”)

123-052-1000
Purpose

(1) The purpose of these rules is to assist Applicants in apply-
ing for the benefits available under the Beginning and Expanding
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Farmer Loan Program (aka “Aggie Bonds Program™) authorized by
ORS 285A.420 to 285A.435 and to describe the procedures to be
used by the Oregon Business Development Department in adminis-
tering that Program.

(2) The Program lowers the interest cost on loans made by pri-
vate parties to Beginning Farmers for the acquisition of Agricultur-
al Land and Agricultural Improvements and Depreciable Agricultural
Property. This is accomplished by Beginning Farmers arranging
loans through Eligible Lenders in compliance with the rules in this
Division, so that the Eligible Lender may exclude interest from gross
income under Section 147(c)(2) of the United States Internal Rev-
enue Code and may exempt interest from Oregon personal income
taxes.

(3) Section 147(c)(2) of the United States Internal Revenue
Code, its regulations and ORS 285A .420 to 285A 435 impose very
substantial restrictions on the Program; the administrative rules in
this Division outline those restrictions to assist Applicants in deter-
mining whether they may qualify for the Program. The administra-
tive rules in this Division also describe a simplified Aggie Bond
option that reduces the Applicant’s non-Department related costs for
participating in the Program.

(4) The Program does not provide any state or federal money
to repay Beginning and Expanding Farmer loans, to guarantee these
loans, or to repay any Aggie Bonds that are issued under the Pro-
gram. Those loans and the related Aggie Bonds are secured only by

the resources that eligible Beginning Farmers provide to lenders.
Stat. Auth.: ORS 285A.420 - 285A.435, ch. 742 OL 2013
Stats. Implemented: ORS 285A 420420 - 285A 435, ch. 742 OL 2013
Hist.: OBDD 3-2015, f. & cert. ef. 2-24-15

123-052-1100
Definitions

For the purposes of these rules, the following terms shall have
the following meanings, unless the context clearly indicates other-
wise:

(1) “Aggie Bonds” means conduit revenue bonds issued by the
State of Oregon pursuant to ORS 285A.420 to 285A.435 and these
rules.

(2) “Agricultural Improvements” means any improvements,
buildings, structures or fixtures suitable for use in farming that are
located on Agricultural Land. “Agricultural Improvements” do not
include personal residences.

(3) “Agricultural Land” means land located in the State of Ore-
gon that is:

(a) Suitable for use in farming and that is or will be operated as
a farm; and

(b) That will be acquired by a Beginning Farmer.

(4) “Applicant” means any person who submits an Application
for Aggie Bond financing.

(5) “Application” means an Application for Aggie Bonds that
is submitted to the Department on a form provided by the Depart-
ment.

(6) “Beginning Farmer” means an individual who meets the
requirements of OAR 123-052-1300 and is therefore eligible to be
a Borrower under the Program.

(7) “Bond Counsel”” means the bond counsel firm(s) under con-
tract with Oregon Business Development Department to represent
the State of Oregon as issuer of Aggie Bonds.

(8) “Borrower” means a Beginning Farmer who has received
Aggie Bond financing under the Program.

(9) “Code” means the United States Internal Revenue Code of
1986, as amended, and all rules, regulations, and notices and releas-
es issued under it.

(10) “Department” means the Oregon Business Development
Department, or its designee.

(11) “Depreciable Agricultural Property” means personal prop-
erty suitable for use in farming for which an income tax deduction
for depreciation is allowable in computing federal income tax under
the Code, including but not limited to farm machinery and trucks but
not including feeder livestock, seed, feed, fertilizer and other types
of inventory or supplies.

(12) “Depreciable Farm Property” means property of a char-
acter subject to the allowance for depreciation in computing feder-
al income tax under the Code which is to be used in a trade or busi-
ness of farming.

(13) “Eligible Lender” means a lender who meets the require-
ments of OAR 123-052-1500.

(14) “Eligible Revenue” means the revenue or assets that are
provided as security for a loan to a Beginning Farmer participating
in the Program.

(15) “Federal Maximum” means the maximum amount of a
loan that federal law allows to be financed under the Program. For
calendar year 2015 the Federal Maximum is $517,700. This amount
may be adjusted for inflation in future calendar years as provided for
in Section 147(c)(2)(H) of the Code.

(16) “Financed Property” means property described in OAR
123-052-1400(1)(a) which is financed through the Program.

(17) “Financing Agreement” means an agreement, in substan-
tially the form and with the substance acceptable to the Department,
which describes the requirements for an Eligible Lender making a
loan to a Beginning Farmer that is eligible for financing under the
Program.

(18) “Lender Documents” means the Financing Agreement
between the Department and the Eligible Lender and the Loan Agree-
ment and related documents between an Eligible Lender and a Begin-
ning Farmer, including but not limited to any related security docu-
ments such as mortgages, deeds of trust and security agreements.

(19) “Permitted Costs” means any costs of property described
in OAR 123-052-1400(1)(a).

(20) “Program” means the Beginning and Expanding Farmer
Loan Program authorized by ORS 285A.420 to 285A.435 and
described in these rules.

(21) “Related Person” means a person other than the Borrow-
er if:

(a) The relationship between the Borrower and that person
would result in a disallowance of losses under section 267 or 707(b)
of the Code, or

(b) The Borrower and that person are members of the same con-
trolled group of corporations (as defined in section 1563(a), except
that “more than 50 percent” shall be substituted for “at least 80 per-
cent” each place it appears therein). For example, a Related Person
includes a grandparent, parent, sibling (whether whole or half-blood),
child, grandchild, or spouse, as well as certain corporations and part-
nerships.

(22) “State” means the State of Oregon, any department, agen-
¢y, or political subdivision of the State of Oregon, or any designee
thereof.

(23) “Substantial Farmland” means any parcel of land unless the
parcel is smaller than 30 percent of the median size of a farm in the
county where the agricultural project is located. However, Substan-
tial Farmland does not include farmland which was previously
owned by the individual seeking to qualify as a Beginning Farmer
if the farmland was disposed of while the individual was insolvent
and Code section 108 applied to indebtedness with respect to that
farmland.

(24) “Tax-exempt” means excludable from gross income under
the Code, and exempt from Oregon personal income taxation.

(25) “State Treasurer” means the Treasurer of the State of Ore-

gon or the Treasurer’s designee.
Stat. Auth.: ORS 285A.420 - 285A 435, ch. 742 OL 2013
Stats. Implemented: ORS 285A .420.420 - 285A 435, ch. 742 OL 2013
Hist.: OBDD 3-2015, f. & cert. ef. 2-24-15

123-052-1200
Application

(1) An Applicant must apply for qualification to the Program on
a form provided by the Department.

(2) Each Application shall:

(a) Contain a representation that the Applicant is an individu-
al who has reviewed the Program rules and determined that the
Applicant qualifies as a Beginning Farmer as described in OAR 123-
052-1300.
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(b) Contain a description of the costs to be financed through the
Program, together with a representation that those costs are Permit-
ted Costs as described in OAR 123-052-1400.

(c) Contain a statement of whether the Applicant desires the
simplified Aggie Bond option described in OAR 123-052-1800.

(d) Be accompanied by a commitment, letter of interest or sim-
ilar document satisfactory to the department, from the proposed
lender that:

(A) Outlines the terms of the proposed loan;

(B) Expresses the lender’s interest in making that loan through
the Program;

(C) States that the lender is qualified to make an aggie bond
loan under OAR 123-052-1500, and identifies the lender as:

(i) An insured institution as described in OAR 123-052-
1500(1)(a);

(ii) An “Accredited Investor” as described in OAR 123-052-
1500(1)(b);

(iii) A “Qualified Institutional Buyer” as described in OAR 123-
052-1500(1)(c); or,

(iv) A “Sophisticated Investor” (SI) as described in OAR 123-
052-1500(1)(d).

(D) States whether the Lender will require that the Applicant
receive training in farm management.

(E) States that the Lender has reviewed, and is willing to exe-
cute, a Financing Agreement in substantially the form provided by
the Department, and is willing to make the proposed loan under a
Loan Agreement substantially in the form and with the substance of
the form of Loan Agreement provided by the Department.

(e) States that the Applicant has reviewed the form of Loan
Agreement provided by the Department and is willing and able to
make the certifications and promises, including the federal tax cer-
tifications, provided in that form.

(f) Be accompanied by an application fee of $250. This fee is
not refundable.

(g) Unless the Financed Property will consist exclusively of
new Depreciable Agricultural Property, be accompanied by an
appraisal that is satisfactory to the Department. The Lender should
contact the Department to determine the Department’s requirements
for appraisals before the Lender orders an appraisal.

(h) Contain any other information or documents specified in the
Application form provided by the Department.

(3) The Department shall review each completed Application
and notify the Applicant within Thirty days indicating whether the
Applicant, the proposed project and the proposed lender appear eli-
gible for the Program.

(4) Expenditures made by the Borrower more than sixty days
before the Aggie Bonds are issued generally are not eligible for
financing with Aggie Bonds unless the Department has signed a
Reimbursement Declaration. If the Department signs a reimburse-
ment declaration, expenditures made more than sixty days before the
reimbursement declaration is signed are generally not eligible for
financing with Aggie Bonds. If the Department determines that the
Applicant, the proposed project and the proposed lender appear eli-
gible for the Program, the Department shall sign a reimbursement
declaration that complies with the requirements of Section 1.150-2
of the Code. Execution of the reimbursement declaration by the
Department permits the Borrower to use the Program to finance cer-
tain expenditures made no earlier than sixty days before such reim-
bursement declaration is signed, but does not assure the Applicant
that any Aggie Bond will be issued. The Department shall notify the
Applicant promptly upon execution of the reimbursement declara-
tion.

Stat. Auth.: ORS 285A.420 - 285A.435, ch. 742 OL 2013

Stats. Implemented: ORS 285A.420.420 - 285A.435, ch. 742 OL 2013
Hist.: OBDD 3-2015, f. & cert. ef. 2-24-15

123-052-1300
Requirements for Beginning Farmers

(1) As required by federal law, a Beginning Farmer must:

(a) Be a “first-time farmer” within the meaning of Section
147(c)(2) of the Code. That section of the Code generally provides
that a first-time farmer is an individual who has not at any time had

any direct or indirect ownership interest in Substantial Farmland in
the operation of which the individual has materially participated.
However, in certain cases land that was disposed of while the indi-
vidual was insolvent may be disregarded for this purpose. Disposi-
tions of land while the individual was insolvent should be listed in
the Application for Program financing.

(b) Be the principal user of the Financed Property.

(c) Materially and substantially participate in the operation of
the farm of which the Financed Property is a part.

(d) Not have received Tax-exempt financing under Section
147(c)(2) of the Code in an aggregate amount that, when added to
the amount financed through the Program, exceeds the Federal Max-
imum.

(2) A Beginning Farmer must be a resident of the State of Ore-
gon.

(3) Any property owned by an individual’s spouse or minor chil-
dren will be treated as owned by the individual. Any material par-
ticipation in the operation of a farm by an individual’s spouse or
minor children will be treated as operation of that farm by the indi-
vidual. Any receipt of Tax-exempt financing by an individual’s
spouse or minor children will be treated as receipt by the individu-
al.

(4) A Beginning Farmer and Applicant’s spouse must have total
combined personal net worth of no more than $750,000, as evidenced
by a signed, dated personal financial statement on a form satisfac-

tory to the Department.
Stat. Auth.: ORS 285A.420 - 285A 435, ch. 742 OL 2013
Stats. Implemented: ORS 285A.420.420 - 285A.435, ch. 742 OL 2013
Hist.: OBDD 3-2015, f. & cert. ef. 2-24-15

123-052-1400
Requirements for Property Financed through the Program

(1) Federal law requires that:

(a) Property financed through the Program consist only of:

(A) Agricultural Land as defined in OAR 123-052-1100(3).

(B) Agricultural Improvements as defined in OAR 123-052-
1100(2).

(C) New Depreciable Agricultural Property, as defined in OAR
123-052-1100(11), that is used for farming on Agricultural Land.

(D) Used Depreciable Agricultural Property may not exceed the
maximum amount permitted by federal law, as defined in OAR 123-
052-1100(11), that is used for farming on Agricultural Land, includ-
ing for purposes of compliance with the $62,500 limit, financing
received by an individual’s spouse or minor children. The Applicant
must provide the Department with an appraisal or other method of
determining the value of any used Depreciable Agricultural Proper-
ty that will be financed through the Program. The appraisal or other
method of determining the value of any used Depreciable Agricul-
tural Property must be satisfactory to the Department. On the date
these rules are adopted, the maximum amount permitted by federal
law for this purpose is $62,500.

(E) No more than the maximum amount permitted by federal
law of Depreciable Farm Property, as defined in OAR 123-052-
1100(12), including for purposes of compliance with this $250,000
limit, Depreciable Farm Property with respect to which the princi-
pal user is or will be the same person or 2 or more Related Persons
as defined in 123-052-1100(20). On the date these rules are adopt-
ed, the maximum amount permitted by federal law for this purpose
is $250,000.

(b) No more than two percent of the borrowed funds are used
to pay costs related to obtaining the loan or participating in the Pro-
gram.

(c) Except as provided in 123-052-1400(1)(d), below, the Bor-
rower cannot use Aggie Bond proceeds to acquire property from a
Related Person, within the meaning of OAR 123-052-1100(20).

(d) Property may be acquired from a Related Person only if:

(A) The acquisition price is the fair market value of the prop-
erty, as shown in an independent, professional appraisal that is per-
formed to qualify the property for financing with the Program and
is acceptable to the Department; and

(B) The Related Person will not have a financial interest in the
farming operation in which the Financed Property is used.
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(2) The Financed Property is located, or will be used, in the
State of Oregon.

(3) The Financed Property will only be used for farming by the
Beginning Farmer or by the Beginning Farmer and the Beginning
Farmer’s family.

Stat. Auth.: ORS 285A 420 - 285A 435, ch. 742 OL 2013

Stats. Implemented: ORS 285A.420.420 - 285A 435, ch. 742 OL 2013

Hist.: OBDD 3-2015, f. & cert. ef. 2-24-15

123-052-1500
Requirements for Lenders

(1) A lender must either be:

(a) An insured institution, as defined by ORS 706.008, that is
authorized to do business in Oregon and that makes loans to persons
engaging in farming or similar operations;

(b) An “Accredited Investor” (Al) as defined under Section
3(a)(2) of the Securities Act of 1933;

(c) A “Qualified Institutional Buyer” (QIB) as defined under
Rule 144A of the Securities Act of 1933;

(d) A “Sophisticated Investor” (SI) as defined in Rule 501 of
Regulation D under the Securities Act of 1933 and as further
described in 17 CFR 230.506(b)(2)(ii) as one who has such knowl-
edge and experience in financial and business matters that he is capa-
ble of evaluating the merits and risks of the prospective investment.;
or

(e) An institution organized and existing under the Farm Cred-
it Act of 1971 (12 U.S.C. 2001 et seq.)

(2) The lender must represent in writing that it is an insured
institution, Al, QIB, SI, or an institution organized and existing under
the Farm Credit Act of 1971, pursuant to 123-052-1500(1), that the
aggie bonds are being acquired for investment, and that the lender
intends to hold the aggie bonds for the lender’s own account and not
with a view to, or for resale.

(3) Under no circumstances can a lender be a substantial user
of the Financed Property or related to a substantial user of that prop-
erty. For this purpose “related” means a Related Person within the
meaning of OAR 123-052-1100(22) but shall also include a part-
nership and any of its partners (and their spouses and minor chil-
dren), and an S corporation and each of its shareholders (and their
spouses and minor children).

(4) The Lender must execute a Financing Agreement in sub-
stantially the form and with the substance of the form of Financing
Agreement provided by the Department, or must use a form that is
specifically approved in advance and in writing by the Department.
The Lender must make loans under Loan Agreements that are sub-
stantially in the form and with the substance of the form of Loan
Agreement provided by the Department, or must use a form that is
specifically approved in advance and in writing by the Department.

(5) Seller financing is allowed, subject to the provisions of the
Code, State Treasurer, OAR 123-052, including the Securities Act of

1933.
Stat. Auth.: ORS 285A.420 - 285A.435, ch. 742 OL 2013
Stats. Implemented: ORS 285A.420.420 - 285A.435, ch. 742 OL 2013
Hist.: OBDD 3-2015, f. & cert. ef. 2-24-15; OBDD 4-2015(Temp), f. & cert. ef.
7-13-15 thru 1-8-16; OBDD 7-2015, f. & cert. ef. 9-1-15

123-052-1600
Additional Requirements for Aggie Bonds

(1) The expenditures financed under the Program cannot exceed
the Federal Maximum, reduced by the total amount of Tax-exempt
financing under Section 147(c)(2) of the Code that the Borrower, the
Borrower’s spouse or minor children have received.

(2) The Department must obtain an allocation of private activ-
ity bond volume cap for each Aggie Bond from the Department’s leg-
islative allocation or the private activity bond committee. If an ade-
quate allocation is not available for any reason, the Aggie Bond will
not be issued until such allocation is made to the Program.

(3) The Department must hold a “TEFRA hearing” and the State
Treasurer must approve the issuance of each Aggie Bond.

(4) The Loan Documents must provide that loan proceeds may
only be spent on costs of property described in OAR 123-052-1400.

(5) The Lender Documents must not secure the loan with any
stock, other equity securities, any debt securities or any other “invest-

ment property” (within the meaning of Treasury Regulation section
1.148 1(b), or require that the Borrower maintain continuing balances
of specified amounts in accounts in financial institutions.

(6) To obtain the approving opinion of the Program’s Bond
Counsel:

(a) The Borrower must complete a tax and arbitrage certificate,
in form and substance satisfactory to the Department and the Pro-
gram’s bond counsel, certifying the accuracy of facts that are nec-
essary for Program Bond Counsel to issue its approving opinion and
stating that the Borrower shall be solely responsible for compliance
with Federal arbitrage restrictions.

(b) The lender must represent that it complies with sections (2)
and (3) of OAR 123-052-1500.

(c) The State, the Borrower and the lender must execute any
other documents required by the Program’s Bond Counsel in order
to deliver its approving tax and legal opinions.

(7) At closing, the Borrower shall execute a post-issuance tax
compliance agreement satisfactory to the Program’s Bond Counsel.

(8) The Borrower and lender shall be responsible for reviewing
disbursement requests to confirm eligible uses of bond proceeds.

Stat. Auth.: ORS 285A 420 - 285A 435, ch. 742 OL 2013

Stats. Implemented: ORS 285A.420.420 - 285A.435, ch. 742 OL 2013

Hist.: OBDD 3-2015, f. & cert. ef. 2-24-15

123-052-1700
Procedure after Preliminary Eligibility Determination

(1) If the Department notifies the Applicant pursuant to OAR
123-052-1200(3) that the Applicant, the proposed project and the
proposed lender appear eligible for the Program, the Borrower may
file a request for a final eligibility determination with the Depart-
ment. The request for final eligibility determination shall be filed on
a form provided by the Department, and shall contain:

(a) A detailed description of the costs to be financed;

(b) A statement, signed by the Borrower and in substantially the
form provided by the Department:

(A) That the Borrower is a Beginning Farmer who meets the
requirements of OAR 123-052-1400, that the Aggie Bond proceeds
will be spent only on costs described in 123-052-1400, and that the
requested loan complies with 123-052-1700; and

(B) Whether the Borrower is electing the simplified Aggie Bond
option under OAR 123-052-1800.

(c) A statement, signed by the lender and in substantially the
form provided by the Department:

(A) Attaching drafts of the Financing Agreement and other
Lender Documents, in substantially final form;

(B) Describing the principal amount of the requested Aggie
Bonds, whether lender’s loan is a line of credit, and the interest rate
and other material loan terms , including but not limited to all fees
and points being charged by the lender (if not stated in the Lender
Documents).

(C) That the lender is eligible to purchase Aggie Bonds under
OAR 123-052-1600, and providing facts supporting this statement.

(D) That the lender has completed its credit review and is pre-
pared to make the loan under the Lenders Documents provided to the
Department, and that no significant contingencies remain.

(d) A signed, completed final tax questionnaire on a form pro-
vided by the Department.

(e) Any other information specified in the form of request for
final eligibility determination provided by the Department.

(2) The Department shall review the request for final eligibil-
ity determination when the completed request has been filed with the
Department and make a final eligibility determination. The final eli-
gibility determination may be favorable or unfavorable.

(a) The Department shall notify the Applicant of a favorable
final eligibility determination no later than five business days after
Program Bond Counsel notifies the Department that it expects to be
able to issue an approving opinion. The notice of a favorable final
eligibility determination shall state that that financing described in
the Application and request for final eligibility determination is eli-
gible for Aggie Bond financing, and that the Applicant is authorized
to proceed to closing, subject to any conditions imposed by the
Department in the final eligibility determination.
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(b) The Department shall notify the Applicant of an unfavorable
final eligibility determination no later than five business days after
either one of the following occurs first:

(A) The Department determines that the financing does not
qualify under Oregon law or these rules for Aggie Bond financing;
or

(B) Program Bond Counsel notifies the Department that it does
not expect to be able to issue an approving opinion.

(c) The notice of an unfavorable final eligibility determination
shall state that that financing described in the Application and request
for final eligibility determination is not eligible for Aggie Bond
financing. Unless appealed, an unfavorable final eligibility deter-
mination shall become final on the eleventh day after the Department
notifies the Applicant of that determination.

(d) The Applicant is entitled to appeal the unfavorable final eli-
gibility determination to the Finance Committee of the Oregon Busi-
ness Development Commission by filing a notice of appeal with the
Department no later than ten business days after the Department noti-
fies the Applicant of the unfavorable final eligibility determination.
Any decision by the Finance Committee of the Oregon Business
Development Commission on an appeal is final when it is made.

Stat. Auth.: ORS 285A 420 - 285A 435, ch. 742 OL 2013

Stats. Implemented: ORS 285A.420.420 - 285A.435, ch. 742 OL 2013
Hist.: OBDD 3-2015, f. & cert. ef. 2-24-15

123-052-1800
Simplified Aggie Bond Option

(1) The Code has many complex requirements for Tax-exempt
loans. The cost to the Borrower of participating in the Program may
be reduced if the facts associated with the Applicant’s financing do
not raise complex tax issues.

(2) An Applicant may elect the simplified Aggie Bond option
if:

(a) All Depreciable Agricultural Property financed under the
Program is new property with a useful life that is at least equal to the
term of the Aggie Bond;

(b) All land financed under the program is land that will be used
exclusively for farming purposes, that has no houses or other struc-
tures of significant value on it, for which the Borrower has provid-
ed the Department with an appraisal of the land, exclusive of the
value of any structures on the land.

(c) The amount of the loan and the aggie bonds does not exceed
the sum of: the cost of new, Depreciable Agricultural Property
described in OAR 123-052-1800(2)(a), plus the lesser of the cost or
appraised value of the land described in OAR 123-052-1800(2)(b).

(d) The Borrower is acquiring all the Financed Property from
people or entities that are not Related Persons as defined in OAR
123-052-1100(20).

(e) The lender is an insured institution described in OAR 123-
052-1500.

Stat. Auth.: ORS 285A 420 - 285A 435, ch. 742 OL 2013

Stats. Implemented: ORS 285A.420.420 - 285A.435, ch. 742 OL 2013
Hist.: OBDD 3-2015, f. & cert. ef. 2-24-15

123-052-1900
Bond Counsel Opinion

(1) The state requires the Applicant and its lender obtain a tra-
ditional approving opinion from the Program’s Bond Counsel con-
cluding that the Aggie Bond issued for the Applicant is a valid and
binding obligation of the State, and that interest on the Aggie Bond
is Tax-exempt.

(2) If the Department determines that the financing described
in the Application and request for final eligibility determination, filed
by the Applicant pursuant to OAR 123-052-1500, is eligible for par-
ticipation in the Program, the Department shall forward the request
for final eligibility determination to the Program’s Bond Counsel.
Program Bond Counsel shall:

(a) Conduct tax due diligence, determine whether it will be able
to issue approving opinions on the proposed Aggie Bonds, and noti-
fy the Department of that determination.

(b) Assuming Bond Counsel determines it will be able to issue
approving opinions on the proposed Aggie Bonds:

(A) Review the draft Financing Agreement and Loan Agree-
ment provided by the lender and send required changes to the Bor-
rower and lender for review;

(B) Provide forms of tax and arbitrage certificates, and other
necessary documents, for the Borrower and lender to execute

(3) If Bond Counsel determines it will be able to issue an
approving opinion on a proposed Aggie Bond, the Department will
forward the Aggie Bond documents to the Treasurer with a request
that the Treasurer approve the issuance of the Aggie Bond. The Trea-
surer, an independent, elected official of the State of Oregon, has no
legal obligation to approve any Aggie Bond issue. If the Treasurer
approves issuance of an Aggie Bond, the Department will coordinate
the closing with the Borrower, the lender, the State Treasurer, and
Bond Counsel.

Stat. Auth.: ORS 285A.420 - 285A.435, ch. 742 OL 2013

Stats. Implemented: ORS 285A.420.420 - 285A.435, ch. 742 OL 2013
Hist.: OBDD 3-2015, f. & cert. ef. 2-24-15

123-052-2000
Fees and Costs

(1) The Applicant shall pay the Department the nonrefundable
$250 application fee.

(2) At closing, the Borrower shall pay the Department or appro-
priate party the following costs or fees:

(a) A bond closing fee of 1.5% of the total Aggie bonds issued
for the project, with a minimum of $1,500, payable to the Depart-
ment.

(b) Out of pocket costs or fees of the State, including but not
limited to any indirect costs charged to the Department or Treasur-
er by Oregon Department of Justice for complex transactions.

(c) State Treasurer’s costs or fees related to the review, approval
and processing of each Aggie Bond issuance request and issuance.

(d) Any State Private Activity Bond Committee costs or fees.

(e) Bond Counsel costs or fees

(3) Applicants or beneficiaries of Aggie Bond financing shall
pay the Department or appropriate party any costs or fees related to
issuance, refunding, modifications, or restructuring of Aggie Bonds
including but not limited to Bond Counsel’s legal fees and direct
expenses.

(4) If the Department issues an unfavorable final eligibility
determination, or the Department’s Bond Counsel determines it is not
able to issue an approving opinion, or the Treasurer does not approve
issuance of Aggie Bonds, or the requested Aggie Bonds are not
issued for any other reason, the Applicant’s Application will termi-
nate and the Borrower shall not be entitled to the return of the appli-
cation fee it has paid, or entitled to recover any costs it may have
incurred in the preparation and submission of the Application or any
damages it may have suffered as a result of the failure of such Appli-
cation.

Stat. Auth.: ORS 285A.420 - 285A.435, ch. 742 OL 2013

Stats. Implemented: ORS 285A.420.420 - 285A 435, ch. 742 OL 2013

Hist.: OBDD 3-2015, f. & cert. ef. 2-24-15

123-052-2100
Security for Aggie Bonds

(1) Each Aggie Bond will be a special, limited obligation of the
State of Oregon that is payable solely from the Eligible Revenue paid
to the lender as provided in the Lender Documents

(2) As required by ORS 285A.420 to 285A.435, the Aggie
Bonds are not:

(a) Secured by, payable from or chargeable to moneys other
than the Eligible Revenue that is committed to pay the Aggie Bonds;

(b) A liability of the State of Oregon. No lender or other owner
of an Aggie Bond may: compel an exercise of the taxing power of
the State of Oregon to pay any Aggie Bonds or the interest on any
Aggie Bonds or enforce payment of any Aggie Bonds against any
property of the State of Oregon except the Eligible Revenue that is
committed to pay the Aggie Bond.

(c) A charge lien or encumbrance, legal or equitable, upon any
property of the State of Oregon, except the Eligible Revenue that is
committed to pay an Aggie Bond.
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(3) No Aggie Bond shall be a general obligation of the Depart-
ment, the State of Oregon, or any department, agency, or political
subdivision of the State of Oregon.

(4) The full faith and credit of the Department or the State of
Oregon or any department, agency, or political subdivision of the
State of Oregon shall not be pledged for the payment of any Aggie
Bond.

Stat. Auth.: ORS 285A 420 - 285A 435, ch. 742 OL 2013

Stats. Implemented: ORS 285A.420.420 - 285A.435, ch. 742 OL 2013

Hist.: OBDD 3-2015, f. & cert. ef. 2-24-15

123-052-2200
Waiver

The Department may, in its discretion, waive any of the require-
ments of these administrative rules to the extent such requirements

are not otherwise imposed by law.
Stat. Auth.: ORS 285A.420 - 285A.435, ch. 742 OL 2013
Stats. Implemented: ORS 285A.420.420 - 285A 435, ch. 742 OL 2013
Hist.: OBDD 3-2015, f. & cert. ef. 2-24-15

123-052-2300
Authority to Manage the Program

The Program shall be managed by the Department or its
designee, and is not a Program of the Business Development Com-
mission.

Stat. Auth.: ORS 285A.420 - 285A.435, ch. 742 OL 2013

Stats. Implemented: ORS 285A.420.420 - 285A 435, ch. 742 OL 2013

Hist.: OBDD 3-2015, f. & cert. ef. 2-24-15

123-052-2400
Confidential Records

(1) Upon written request and within a reasonable time, the
Department shall provide program records for inspection in accor-
dance with ORS Chapter 192.

(2) The person requesting records will be charged for prepar-
ing and mailing such records. Costs may include but not be limited
to costs incurred in locating records, separating exempt and nonex-
empt records, having a custodian present during the inspection,
preparing lists of data, making photocopies and telefaxing materials.
Fees to be collected shall be set forth in the Department’s schedule
of fees and may be amended from time to time as the Department
may determine.

(3) Except as otherwise provided in ORS 192.410-192.595,
records exempt from disclosure include but are not limited to:

(a) Reports and analyses of reports which bear on the Appli-
cant’s character, finances, management ability and reliability, and
which were obtained in confidence from persons or firms not
required by law to submit them and the Department has obliged itself
in good faith not to disclose the information;

(b) Financial statements, tax returns, business records, employ-
ment history and other personal data submitted by or for Applicants,
or analysis of such data;

(c) Intra-departmental advisory memoranda preliminary to a
decision;

(d) Formulas, plans, designs and related information that con-
stitute trade secrets under ORS 192;

(e) Personal financial statement;

(f) Financial statements of Applicants;

(g) Customer lists;

(h) Information of an Applicant pertaining to litigation to which
the Applicant is a party if the complaint has been filed, or if the com-
plaint has not been filed, if the Applicant shows that such litigation
is reasonably likely to occur. This exemption does not apply to con-
clude litigation and nothing in this section shall limit any right or
opportunity granted by law to a party involved in litigation;

(i) Production, sales or cost data; and

(j) Marketing strategy information that relates to an Applicant’s
plan to address specific markets and Applicant’s strategy regarding
specific competitors.

Stat. Auth.: ORS 192410 — 192.595, ORS 285A.420 - 285A.435, ch. 742 OL

2013

Stats. Implemented: ORS 192.410 -192.595, ORS 285A.420.420 - 285A.435, ch.

742 OL 2013

Hist.: OBDD 3-2015, f. & cert. ef. 2-24-15

DIVISION 56
LOCAL ECONOMIC OPPORTUNITY FUND

123-056-0010
Purpose

As provided in Oregon Revised Statutes (ORS) 285B.260, the
Oregon Business Development Department shall administer the
Local Economic Opportunity Fund to provide grants for projects that
support economic development priorities as identified in approved

local economic development strategies.
Stat. Auth.: ORS 285B.230 - 285B.266
Stats. Implemented: ORS 285B.230 - 285B.266
Hist.: OBDD 5-2013(Temp), f. & cert. ef. 6-3-13 thru 11-30-13; OBDD 10-2013,
f.10-31-13, cert. ef. 11-1-13

123-056-0020
Definitions

(1) “Department” means the Oregon Business Development
Department.

(2) “Fund” means the Local Economic Opportunity Fund cre-
ated by ORS 295B.260.

(3) “Approved Strategic Plan” means a strategic plan deter-
mined by the Department to meet the requirements set forth in OAR

123-056-0030.
Stat. Auth.: ORS 285B.230 - 285B.266
Stats. Implemented: ORS 285B.230 - 285B.266
Hist.: OBDD 5-2013(Temp), f. & cert. ef. 6-3-13 thru 11-30-13; OBDD 10-2013,
f.10-31-13, cert. ef. 11-1-13

123-056-0030
Strategic Plans

In order to be an Approved Strategic Plan, a strategic plan must:

(1) Identify, address and coordinate the economic development
priorities of a community or geographic region in the state of Ore-
gon

(2) Result in economic benefit to the state of Oregon, such as:

(a) Promotes favorable investment climate to strengthen busi-
nesses, create jobs, and raise real wages;

(b) Contributes in a manner that improves the national and glob-
al competitiveness of Oregon companies;

(c) Assists Oregon communities in building capacity to retain,
expand, and attract businesses;

(d) Promotes, fosters and sustains economic development in the
state, emphasizing rural and distressed areas; or

(e) Implements economic strategies that reinforce Oregon’s
long-term prosperity and livability.

(3) Sets forth, in measurable terms, the extent to which the
strategic plan will accomplish the economic development priorities
of the community or geographic region of the state of Oregon;

(4) Sets forth, in measurable terms, the extent to which the
strategic plan will accomplish the Department’s performance stan-
dards as adopted by the Oregon Business Development Commission;
and

(5) Be formally adopted by a municipality, a special district, a

port, or other governmental entity.
Stat. Auth.: ORS 285B.230 - 285B.266
Stats. Implemented: ORS 285B.230 - 285B.266
Hist.: OBDD 5-2013(Temp), f. & cert. ef. 6-3-13 thru 11-30-13; OBDD 10-2013,
f.10-31-13, cert. ef. 11-1-13

123-056-0035
Distribution of Funds
The Department, in its sole discretion, shall determine grants
awarded from the Fund. The grant must support implementation of
a project included in an Approved Strategic Plan.
Stat. Auth.: ORS 285B.230 - 285B.266
Stats. Implemented: ORS 285B.230 - 285B.266
Hist.: OBDD 5-2013(Temp), f. & cert. ef. 6-3-13 thru 11-30-13; OBDD 10-2013,
f.10-31-13, cert. ef. 11-1-13

123-056-0040
Waiver of Non-Statutory Requirements

The Director or the Director’s designee may waive non-statu-
tory requirements of this division of administrative rules, if demon-
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strated that such a waiver serves to further the goals and objectives
of ORS 285B.230 to 285B.266, and that it contributes to sound eco-

nomic or community development.
Stat. Auth.: ORS 285B.230 - 285B.266
Stats. Implemented: ORS 285B.230 - 285B.266
Hist.: OBDD 5-2013(Temp), f. & cert. ef. 6-3-13 thru 11-30-13; OBDD 10-2013,
f.10-31-13, cert. ef. 11-1-13

DIVISION 57
REGIONALLY BASED FUNDS
Strategic Regional Investment Opportunity Fund Projects

123-057-0510
Allocation

In each biennium: In accordance with ORS 285B.263 and
285B.266(3), the department may allocate a specific portion of the
Strategic Reserve Fund to be used as the Strategic Regional Invest-

ment Opportunity Fund.
Stat. Auth.: ORS 285A.075, 285B.236(1) & 285B.263(2)
Stats. Implemented: ORS 285B.263
Hist.: EDD 6-2000, f. & cert. ef. 4-3-00; EDD 6-2004(Temp), f. & cert. ef. 2-3-
04 thru 8-1-04; EDD 20-2004, f. & cert. ef. 8-2-04; EDD 11-2007(Temp), f. &
cert. ef. 9-5-07 thru 2-29-08; EDD 8-2008(Temp), f. & cert. ef. 3-4-08 thru 8-31-
08; EDD 30-2008, f. 8-28-08, cert. ef. 9-1-08

123-057-0530
Use and Criteria of Strategic Regional Investment Opportunity
Project Moneys

In each biennium, the commission may allocate funds from the
Strategic Reserve Fund to create a Strategic Regional Investment
Opportunity Fund. The department shall allocate a portion of the
fund to each Regional Investment Board based upon consultation
with Association of Oregon Counties, League of Oregon Cities, and
Oregon Public Ports Association. This allocation shall:

(1) Ensure that each Strategic Regional Investment Opportunity
Fund Project actualizes one or more of the following:

(a) The project is developed and brought forward to the depart-
ment by a regional partnership or board, Business Development Offi-
cers or business partners;

(b) The project can demonstrate a significant private business
investment, short or long term job creation or other long-term eco-
nomic development impacts that results in job creation;

(c) Greater competitiveness and productivity by the regions’
traded-sector industries resulting in short term job creation or reten-
tion;

(d) The investment of these funds will close a critical gap in
funding for eligible activities;

(e) Significant improvement in the variety, wage level and qual-
ity of jobs in the participating regions;

(f) Collaboration with one or more industries or institutions that
are important to the regions’ future:

(A) Eliminate barriers that impede competitiveness of existing
businesses;

(B) Foster new or expanded businesses emerging in the regions;

(C) Internationally market goods and services from the
regions; or

(D)(i) Diversify the regional economies;

(ii) Similar goals consistent with or conducive to statewide
efforts and priorities for economic and community development.

(2) Insist that Strategic Regional Investment Opportunity Pro-
jects adhere to funding standards, as follows:

(a) By satisfying sound investment/underwriting principles;

(b) By combining with funds from private, local, regional, state
or federal sources; and

(c) By ensuring that the project is ready to proceed in terms of
delivering planned outcomes in a reasonable time, including but not
limited to a thorough scope of work in the project application, con-
tract and reporting requirements as described in this rule, clear com-
mitment of other resources and the absence of barriers to the project’s
timely commencement.

(3) Forbid Strategic Regional Investment Opportunity Fund
Projects that amount to the following:

(a) A subsidy for ongoing capacity of an organization or for
ongoing operation and maintenance of a facility;

(b) Open-ended efforts that lack a demonstrable and realistic
plan for effectively concluding the project, generating future
resources or ensuring the usefulness of any deliverables/capacity in
the future; or

(c) A failure to demonstrate the criteria as described in section
1(b) of this rule.

(4) The department shall fund projects in accordance with the
following:

(a) The department shall facilitate the identification and under-
taking of Strategic Regional Investment Opportunity Fund Projects,
through communications and assistance to regional boards and fis-
cal entities through the department’s Business Development Officers.
Regions seeking to access their allocated portion of the funds shall
do so through their regionally assigned Business Development Offi-
cer.

(b) Strategic Regional Investment Opportunity Fund projects
addressing projects that meet the criteria as described in this rule may
be advanced for approval upon joint recommendation of a regional
partnership or regional boards response committee and a Business
Development Officer. If the project is recommended, the Business
Development Officer will draft a staff recommendation for signature.

(c) Following approval of project funding, projects are
assigned to the most appropriate Division within the department to
negotiate final project conditions if any, performance measures and
to develop and execute contract documents. The contract will spec-
ify the process and timing of disbursements of funds, conditions for
reporting results, terms for repayment of funds where appropriate and

the process for project closeout.
Stat. Auth.: ORS 285A.075, 285B.236(1) & 285B.263(2)
Stats. Implemented: ORS 285B.263
Hist.: EDD 6-2000, f. & cert. ef. 4-3-00; EDD 6-2004(Temp), f. & cert. ef. 2-3-
04 thru 8-1-04; EDD 20-2004, f. & cert. ef. 8-2-04; EDD 11-2007(Temp), f. &
cert. ef. 9-5-07 thru 2-29-08; EDD 8-2008(Temp), f. & cert. ef. 3-4-08 thru 8-31-
08; EDD 30-2008, f. 8-28-08, cert. ef. 9-1-08

Biennial Report to the Commission and the Legislature

123-057-0710
General Guidance

For purposes of ORS 285B.263(6), each region shall prepare
and submit a biennial report to the Governor, Commission and Leg-
islative Assembly:

(1) This biennial report shall be prepared and submitted in con-
formance with the following:

(a) Format and procedures that the department may prescribe;
and

(b) The region’s periodic performance reports and regional per-
formance measures and distribution criteria including goals pursuant
to OAR 123-055-0620 and ORS 285B.239.

(2) The final biennial report shall be due at a time determined
by the department in relation to each general session of the legisla-
ture, and shall include information from prior biennia not covered in
the previous biennial report, as well as the most currently available
information for the ongoing biennium.

(3) The biennial report shall describe all expenditures of region-
ally controlled funds and, where multiple state funds are invested in
a job creation or retention projects such as Strategic Regional Invest-
ment Opportunity Fund projects, the department will:

(a) In some manner, differentiate and proportion between the
funding sources when reporting these job creation projects to the leg-
islature.

(4) The biennial report shall indicate the success of projects and
programs as funded or completed, not only in terms of the project or
program itself, but also in terms of how each one contributes to:

(a) Carrying out the investment strategy as whole;

(b) Carrying out the rural action plan specifically;

(c) Affecting performance measures and regional benchmarks
specified therein; and
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(d) Achieving identified priorities for regional economic pri-
orities, as both defined in statute and by the regional board itself in
the investment strategy.

(5) The biennial report may (in addition to information about
expenditures of regionally controlled funds and about funded pro-
jects) address the regional board and the investment strategy’s gen-
eral progress and impact, especially in coordination with other
resources and entities.

(6) The biennial report shall indicate the success of projects and
activities as funded in accordance with the regionally adopted, six-
year Commission approved investment strategy and project funding
criteria that has been established by the adoption of the strategy and
goals as described in ORS 285B.239 thru 285B.263. The regions will
be evaluated by department staff in accordance with ORS
285B.239(1)(h)(A), (B), (C) and 285B.239(1)(i), (j). If the depart-
ment determines the region has funded projects not complying with
the approved investment strategy, the department shall reduce future
allocations from the Regional Fund in a like percent of the funds
spent on the projects not meeting the adopted criteria established by

the investment strategy.
Stat. Auth.: ORS 285A.075 & 285B.236(1)
Stats. Implemented: ORS 285B.260 & 285B.263
Hist.: EDD 6-2000, f. & cert. ef. 4-3-00; EDD 6-2004(Temp), f. & cert. ef. 2-3-
04 thru 8-1-04; EDD 20-2004, f. & cert. ef. 8-2-04; EDD 11-2007(Temp), f. &
cert. ef. 9-5-07 thru 2-29-08; EDD 8-2008(Temp), f. & cert. ef. 3-4-08 thru 8-31-
08; EDD 30-2008, f. 8-28-08, cert. ef. 9-1-08

123-057-0910
Waiver of Nonstatutory Requirements

The Director or the Director’s designee may waive non-statu-
tory requirements of this division of administrative rules, if demon-
strated that such a waiver serves to further the goals and objectives
of ORS 285B.230 to 285B.269, and that it contributes to sound eco-
nomic or community development. The burden of proof in justify-
ing such a waiver shall be on the Region seeking the waiver.

Stat. Auth. ORS 285A.075(5), 285A.110, 285B.236(1), 285B.254(3) &

285B.263(2)

Stats. Implemented: ORS 285B.230 - 285B.269

Hist.: EDD 6-2000, f. & cert. ef. 4-3-00

DIVISION 61
REGIONAL INFRASTRUCTURE FUND

123-061-0010
Purpose

As provided in ORS 285B.551, § 2-4, ch.786 OL 2013, the Ore-
gon Business Development Department shall administer the
Regional Infrastructure Fund to provide grants and/or loans for
infrastructure projects including long range planning, research and
design.

Stat. Auth.: ORS 285A.075, ORS 285B.55, §2-4, ¢ch.786 OL 2013

Stats. Implemented: ORS 285B.551, §2-4, ch.786 OL 2013

Hist.: OBDD 7-2014, f. 4-30-14, cert. ef. 5-1-14

123-061-0020
Definitions

(1) “Department” means the Oregon Business Development
Department.

(2) “Fund” means the Regional Infrastructure Fund.

(3) “Grant” means an award to a municipality of monies that
can be used for eligible project costs. Grant funds are not required
to be repaid when contract conditions are met.

(4) “Local government” means a city, county, authority or enti-
ty organized under state statute or city or county charter, and includes
any council of governments.

(5) “Region” means an economic development district in Ore-
gon, created by the Economic Development Administration of the
United States Department of Commerce, for which a regional solu-

tions center has been established.
Stat. Auth.: ORS 285A.075, ORS 285B.551, §2-4, ch.786 OL 2013
Stats. Implemented: ORS 285B.551, §2-4, ch.786 OL 2013
Hist.: OBDD 7-2014, f. 4-30-14, cert. ef. 5-1-14

123-061-0030
Projects
For the 2013-2015 biennium, projects shall be those approved
within the legislatively adopted budget report that accompanies 2014
Legislative session House Bill 5201, or projects subsequently and
additionally approved by action of the legislative Emergency Board.
Stat. Auth.: ORS 285B.551, 2014 Legislative Session HB 5201

Stats. Implemented: ORS 285B.551, 2014 Legislative Session HB 5201
Hist.: OBDD 7-2014, f. 4-30-14, cert. ef. 5-1-14

123-061-0035
Contracts

(1) The Department shall determine grants and/or loans award-
ed from the Fund.

(2) Upon approval of an award from the Fund, the department
will enter into a binding contact with the local government.

(3) Disbursal of funds will not exceed one disbursal per month.

(4) The contract for a grant and/or loan shall be in a form pro-
vided by the department and shall include but be not limited to:

(a) A provision that disbursements from the fund will be accord-
ing to the terms of the contract;

(b) The eligible use of funds;

(c) The performance standards expected of the local govern-
ment;

(d) The repayment obligation of the local government for fail-

ure to perform the specified project activity.
Stat. Auth.: ORS 285A.075, ORS 285B.551, §2-4, ch.786 OL 2013
Stats. Implemented: ORS 285B.551, §2-4, ch.786 OL 2013
Hist.: OBDD 7-2014, f. 4-30-14, cert. ef. 5-1-14

123-061-0040
Waiver of Non-Statutory Requirements

The Director or the Director’s designee may waive non-statu-
tory requirements of this division of administrative rules, if demon-
strated that such a waiver serves to further the goals and objectives
of ORS 285B.551, §2-4, ch. 786 OL 2013 and House Bill 5201 from

the 2014 Legislative session.
Stat. Auth.: ORS 285A.075, ORS 285B.551, §2-4, ch.786 OL 2013
Stats. Implemented: ORS 285B.551, §2-4, ¢h.786 OL 2013
Hist.: OBDD 7-2014, f. 4-30-14, cert. ef. 5-1-14

DIVISION 70
FIRST-SOURCE HIRING AGREEMENTS
General

123-070-1000
Purpose and Scope

(1) The purpose of this division of administrative rules is to
implement ORS 461.740, under which business firms are required
to enter into a First Source Agreement if benefiting from funds
derived from the Oregon State Lottery through certain economic or
community development programs, as determined by the Oregon
Business Development Department.

(2) Provisions of this division of administrative rules also apply
to businesses benefiting under the following tax incentive programs,
as provided by the relevant statutes:

(a) The “Strategic Investment Program” under ORS 285C.600
to 285C.626 and 307.123, as specified in OAR 123-623; and

(b) The standard exemption in “enterprise zones” under ORS
285C.050 to 285C.250, as specified in OAR 123-674.

(3) Requiring Benefited Businesses to enter into a First Source
Agreement is intended to help individuals, who are already receiv-
ing job training and assistance supported by public funds, by link-
ing these individuals with private sector employment opportunities
of businesses that:

(a) Will be hiring in association with the receipt of public ben-
efits; and

(b) Should make a good faith effort to hire and retain such indi-
viduals, who are presumed to have low incomes or otherwise face
disadvantages in finding employment.
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(4) First Source Agreements and this division of administrative
rules are not intended to do the following:

(a) Guarantee employment for any such individual;

(b) Dictate the actual hiring by a Benefited Business; or

(c) Necessarily accomplish other public or social objectives
associated with employment opportunities.

(5) As used in ORS 461.740(1), “good faith effort to hire and
retain as employees low-income individuals who have received job
training assistance from publicly funded job training providers”
means the Benefited Business will reasonably honor the terms of the
First Source Agreement entered into with the Contact Agency for

local Providers.

Stat. Auth.: ORS 285A.075,285C.060(1), 285C.215(3) & 285C.615(7)

Stats. Implemented: ORS 285C.060, 285C.175,285C.215, 285C.606 & 461.740
Hist.: EDD 7-1989(Temp), f. & cert. ef. 10-17-89; EDD 8-1990, f. 4-13-90, cert.
ef.4-14-90; EDD 1-1996, f. 2-28-96, cert. ef. 3-1-96; EDD 3-2000, f. & cert. ef.
2-1-00, Renumbered from 123-070-0300; EDD 1-2005, f. & cert. ef. 2-25-05;
EDD 1-2009, . 2-23-09, cert. ef. 2-24-09; EDD 26-2009, f. 11-30-09, cert. ef. 12-
1-09; OBDD 31-2010, f. 6-30-10, cert. ef. 7-1-10

123-070-1100
Definitions

For purposes of this division of administrative rules, in addition
to definitions in OAR 123-001 (Procedural Rules), unless the con-
text demands otherwise:

(1) Contact Agency means the entity that represents publicly
funded job training providers. It shall designate a Contact Person
charged with interacting with Benefited Businesses and other enti-
ties and with representing the Contact Agency on matters related to
First Source Agreements.

(2) First Source Agreement means the contract between a Ben-
efited Business and Providers, as executed by a Contact Agency,
under this division of administrative rules, and it has the same mean-
ing as “first-source hiring agreement” under ORS 285C.050,
285C.606 and 461.740. It covers and is applicable to all of the Ben-
efited Business’s hiring or job openings, except for those persons or
positions that are:

(a) Hired solely to construct, renovate or install property;

(b) Excluded by a waiver in accordance with OAR 123-070-
1500; or

(c) Specified in OAR 123-674 as inapplicable for enterprise
Zone purposes.

(3) Interagency Agreement is the agreement entered into among
Providers as specified in OAR 123-070-1200.

(4) Provider has the same meaning as “publicly funded job
training provider,” as used in ORS 285C.050, 285C.606 and 461.740
and means one of the following:

(a) A local office of the Oregon Department of Human Services
that delivers training or employment services for low-income par-
ents, seniors, persons with disabilities and so forth;

(b) An administrative agent for programs under the federal
Workforce Investment Act of 1998 (Public Law 105-220) or
amendments thereto;

(c) A community college of this state;

(d) A government or government-supported entity, similar to
those in subsections (a) to (¢) of this section, that is directly or indi-
rectly engaged in training or assisting people to perform or succeed
in the workplace or in a particular occupation; or

(e) Any other entity that is a party to the Interagency Agreement
as described in OAR 123-070-1200, but such inclusion is effective
only insofar as the entity, including but not limited to a local office
of this state’s Employment Department, remains such a party.

(5) Qualified Applicants means individuals who have received
job training assistance and who meet the Benefited Business’s min-
imum requirements for education, experience, reliability and skills,
or who are able to meet these requirements within a reasonable time
period (as negotiated with the Benefited Business) with training pro-
vided either by the Benefited Business or by a Provider.

(6) As used in section (5) of this rule and OAR 123-070-1000,
“received job training assistance” means the individual has received
intake or other services from a Provider.

Stat. Auth.: ORS 285A.075, 285C.060(1), 285C 215(3) & 285C.615(7)
Stats. Implemented: ORS 285C.050, 285C.060, 285C 215, 285C.606 & 461.740

Hist.: EDD 7-1989(Temp), f. & cert. ef. 10-17-89; EDD 8-1990, . 4-13-90, cert.
ef. 4-14-90; EDD 1-1996, f. 2-28-96, cert. ef. 3-1-96; EDD 3-2000, f. & cert. ef.
2-1-00, Renumbered from 123-070-0310; EDD 1-2005, f. & cert. ef. 2-25-05;
EDD 1-2009, . 2-23-09, cert. ef. 2-24-09; EDD 26-2009, f. 11-30-09, cert. ef. 12-
1-09; OBDD 31-2010, f. 6-30-10, cert. ef. 7-1-10

123-070-1150
Affected Businesses

For purposes of this division of administrative rules:

(1) A Benefited Business means any for-profit business firm
(regardless of its form of ownership or organization) that benefits
directly or substantially from a state lottery-funded program, as indi-
cated below in this section:

(a) Any of the following programs, throughout this state, except
as set forth in section (3) of this rule:

(A) Oregon Business Development Fund (ORS 285B.050 to
285B.098);

(B) Strategic Reserve Fund (ORS 285B.266); or

(b) Any program financed by state lottery funds and adminis-
tered by the Department, as so determined by the Director, includ-
ing but not limited to industry development activities under ORS
285B.280 to 285B.286.

(2) A Benefited Business also means either of the following,
regardless if section (1) of this rule applies too:

(a) An “authorized business firm” as defined under ORS
285C.050(2) for an enterprise zone exemption on qualified proper-
ty from ad valorem taxation under 285C.175; or

(b) A business firm approved to receive or receiving the partial
exemption of property from ad valorem taxation as an eligible pro-
ject of the Strategic Investment Program under ORS 285C.600 to
285C.626.

(3) Regardless of association with a program in subsection
(1)(a) or (b) of this rule, a business firm is not a “Benefited Business”
solely because it receives any of the following from the Department,
a grantee or any other entity:

(a) A purchase order or contract to provide services;

(b) Funds strictly for marketing or research activities; or

(c) Any grant or loan of $100,000 or less.

(4) Benefits substantially from any program by way of loan or
grant financed by state lottery funds” as used in ORS 461.740(4)(a)
and section (1) of this rule means that the business firm:

(a) Receives benefits through infrastructure or facility improve-
ments financed by an entity that is receiving state lottery-funded loan
or grant assistance to immediately make such improvements; and

(b) Was given prior notice from the Department or the entity
that the First Source Agreement was a condition for the facility or
infrastructure improvements or modifications arising from lottery
funds.

Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.615(7)

Stats. Implemented: ORS 285C.050, 285C.060, 285C.175,285C 215, 285C.606

& 461.740

Hist.: EDD 3-2000, f. & cert. ef. 2-1-00; EDD 1-2005, f. & cert. ef. 2-25-05; EDD

1-2009, f. 2-23-09, cert. ef. 2-24-09; EDD 26-2009, f. 11-30-09, cert. ef. 12-1-

09

123-070-1300
Administration for Lottery-Funded Projects

(1) For the lottery-funded programs listed in OAR 123-070-
1150(1)(a), the Department shall take anticipatory actions that are
necessary and appropriate to implement the requirement of the First
Source Agreement in accordance with ORS 461.740, which may
include but are not limited to requiring a Benefited Business to sub-
mit a copy of the First Source Agreement, or otherwise ensuring that
one has been entered into, before the grant or loan is ultimately
awarded.

(2) The responsibilities consistent with section (1) of this rule
may be delegated by the Department to a grantee that is the direct
recipient of lottery-derived funds and that provides the grant, loan
or substantial benefits to the Benefited Business.

Stat. Auth.: ORS 285A.075 & 285A.110(1)

Stats. Implemented: ORS 461.740

Hist.: EDD 7-1989(Temp), f. & cert. ef. 10-17-89; EDD 8-1990, . 4-13-90, cert.
ef. 4-14-90; EDD 1-1996, f. 2-28-96, cert. ef. 3-1-96; EDD 3-2000, f. & cert. ef.
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2-1-00, Renumbered from 123-070-0320; EDD 1-20053, f. & cert. ef. 2-25-05;
EDD 26-2009, f. 11-30-09, cert. ef. 12-1-09

Effect of First Source Agreement for Businesses

123-070-1500
Waivers and Geographic Coverage of First Source Agreements

(1) Except in the case of the Strategic Investment Program, the
Director may issue a waiver that does the following:

(a) Relieves a Benefited Business of the requirement of enter-
ing into the First Source Agreement, entirely; or

(b) Excludes professional, managerial, technical, highly skilled
or seasonal positions of a Benefited Business from the First Source
Agreement.

(2) The Director shall make the final decision to grant the waiv-
er, upon written recommendation by staff that explains why:

(a) The Benefited Business’s small size or the technical, pro-
fessional or unusual nature of its needs with respect to employees
means that it will be unable to fill positions with persons referred by
the Providers, either in general or for the excluded positions, and will
thus receive little or no meaningful service through the First Source
Agreement; or

(b) The waiver will further the goals or purposes of applicable
and specified state policies, whether or not such policies are direct-
ly associated with the program.

(3) A Benefited Business may request a waiver by the Depart-
ment under this rule at the time of application for the grant or loan
assistance, or before execution of the contract for such assistance, in
the case of lottery-funded programs, or at any time prior to qualify-
ing for an enterprise zone exemption.

(4) Department staff will notify the Benefited Business and the
Contact Agency for the geographic area in which the Benefited Busi-
ness is located of the Director’s decision and send a copy of any
approved waiver. Such notice and distribution shall also include other
entities as described in OAR 123-674, as applicable for an enterprise
zone exemption.

(5) Except for an enterprise zone exemption, the First Source
Agreement entered into by a Benefited Business shall apply only to
the Benefited Business’s operations at the site receiving the benefit,
unless other locations are:

(a) Designated by the Department; or

(b) Specifically agreed to by the Benefited Business and the

Contact Agency.
Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.215(3)
Stats. Implemented: ORS 285C.060, 285C.215 & 461.740
Hist.: EDD 7-1989(Temp), f. & cert. ef. 10-17-89; EDD 8-1990, f. 4-13-90, cert.
ef.4-14-90; EDD 9-1991,£.9-6-91, cert. ef. 9-9-91; EDD 1-1996, f. 2-28-96, cert.
ef. 3-1-96; EDD 3-2000, f. & cert. ef. 2-1-00, Renumbered from 123-070-0330;
EDD 1-2005, f. & cert. ef. 2-25-05; EDD 26-2009, . 11-30-09, cert. ef. 12-1-09;
OBDD 31-2010, f. 6-30-10, cert. ef. 7-1-10

123-070-1600
Duration of First Source Agreements

For purposes of a First Source Agreement:

(1) The term of agreement shall begin on or before the first date
of any new hiring activity associated with employees for the bene-
fited investment of the Benefited Business.

(2) The term of agreement shall end, as follows:

(a) Under state lottery-funded programs listed in OAR 123-070-
1150(1), no less than 18 months from the date that the Benefited
Business begins to request referrals under the First Source Agree-
ment, unless a longer period is specified in the body of the First
Source Agreement.

(b) Under tax incentive programs listed in OAR 123-070-
1150(2), when the property tax exemption period concludes, which
shall occur:

(A) On December 31 of the final year of exemption; or

(B) Sooner, in cases where an enterprise zone authorization
application or exemption claim is formally withdrawn, or the exemp-
tion is disqualified or terminated by the county assessor, and the Ben-
efited Business either does not exercise or has exhausted its right to
appeal the refusal, denial, disqualification or termination.

(3) Nothing shall hinder or prevent a Benefited Business and a
Contact Agency from mutually continuing to function under the
arrangements of a First Source Agreement, even though the agree-

ment is no longer in force, as stipulated by this rule.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.060, 285C 215, 285C.606 & 461.740
Hist.: EDD 3-2000, f. & cet. ef. 2-1-00; EDD 1-2005, f. & cert. ef. 2-25-05; EDD
26-2009, f. 11-30-09, cert. ef. 12-1-09

123-070-1800
Local/Case-Specific Modifications to the First Source Agreement

For purposes of OAR 123-070-1700, the First Source Agree-
ment may be modified or amended as follows, as long as such mod-
ification or amendment does not alter or nullify the clear expression
or the intent of any provision in OAR 123-070-1700(1):

(1) The Contact Agency or the Providers under the Interagen-
cy Agreement covering the geographic area in which the Benefited
Business is located may add other substantive provisions or com-
ponents to the First Source Agreement, but only through and pursuant
to mutual consent by the Benefited Business, unless otherwise
allowed in sections (2) or (3) of this rule or for data reporting as
described in OAR 123-070-1900(4) and (5).

(2) As initiated or agreed to by the Contact Agency and
Providers, a locally developed model First Source Agreement may
include provisions that are conditions for receiving local adminis-
tered incentives that are in addition to state lottery or property tax
benefits. Such conditions do not, however, affect the benefits of pro-
grams listed in OAR 123-070-1150(1) or (2).

(3) With the consent and approval of the sponsor of an urban
enterprise zone, the Contact Agency may add local conditions that
are derived directly from the policy adopted by the sponsor under
ORS 285C.150 to the regular format of the First Source Agreement
that is used for the Benefited Businesses in that zone, and such addi-
tional provisions of the First Source Agreement shall be conditions
for the enterprise zone property tax exemption consistent with the
standards in the zone sponsor’s policy.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.060, 285C.105,285C.215, 285C.606 & 461.740

Hist.: EDD 3-2000, f. & cert. ef. 2-1-00; EDD 1-2005, f. & cert. ef. 2-25-05; EDD

26-2009, f. 11-30-09, cert. ef. 12-1-09

123-070-1900
Data Collection

(1) For purposes of OAR 123-070-1200(3)(e) and 123-070-
1700(1)(e), the Contact Agency may collect and compile data by
Benefited Business and by referring agency (Provider), and may
specify in the First Source Agreement a schedule and method by
which a Benefited Business submits or confirms data, for the fol-
lowing items:

(a) The Benefited Business’s name, address and State Business
Identification Number (BIN/unemployment insurance account
number);

(b) The number and names of all persons referred to each Ben-
efited Business through a First Source Agreement with the Contact
Agency;

(c) The number of such referrals and the names of referred per-
sons who were hired by the Benefited Business;

(d) The total number of individuals hired by each Benefited
Business; or

(e) A consolidated list of applicable job openings, whether filled
or unfilled, even if vacated or refilled.

(2) Any data collection under this rule shall be performed no
more frequently than as follows, and then only for data specific to
the intervening period in question and not previously collected:

(a) For Benefited Businesses as described in OAR 123-070-
1150(1) (lottery-funded programs), the data may be collected for the
following quarters: January 1 through March 31, April 1 through
June 30, July 1 through September 30 and October 1 through Decem-
ber 31.

(b) For Benefited Businesses as described in OAR 123-070-
1150(2) (tax incentive programs), the data may be collected on an
annual basis, subject to modification under section (3) of this rule,
for each calendar year until the end of the property tax exemption
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period.

(3) If a Benefited Business is receiving benefits under a pro-
gram pursuant to both subsections (2)(a) and (b) of this rule, the data
for the Benefited Business may be collected in the manner specified
in subsection (2)(a) of this rule during the period in which the First
Source Agreement is in effect for the lottery-funded benefits, with
an annual compilation for every December 31. After such period,
data collection may take place only as indicated in subsection (2)(b)
of this rule.

(4) For Benefited Businesses as described in OAR 123-070-
1150(2), the county under ORS 285C.609 or the enterprise zone
sponsor may seek the Contact Agency’s assistance as described in
subsection (5) of this rule for the following:

(a) A Strategic Investment Program agreement under ORS
285C.609;

(b) An urban enterprise zone in which the sponsor has adopted
apolicy under ORS 285C.150 (irrespective of a regularly formatted
First Source Agreement as provided in OAR 123-070-1800);

(c) Resolution adopted under ORS 285C.155 to waive employ-
ment increase requirement; or

(d) A written agreement for an extended period of enterprise
zone abatement up to five years under ORS 285C.160.

(5) For the purposes of section (4) of this rule and this section,
the zone sponsor or the county:

(a) Shall take appropriate and necessary actions to compensate
the Contact Agency or Providers for any expenses that arise, and to
safeguard the confidentiality of data submitted or compiled with
respect to legal constraints affecting the Contact Agency or any
Provider;

(b) May make the Benefited Business’s submission of data
specified in paragraph (c)(A) of this section a condition for the tax
incentive benefit, if so provided in the policy or agreements under
section (4) of this rule; and

(c) May in cooperation with the Contact Agency request the fol-
lowing:

(A) That the First Source Agreement specify particular types
and formats of data that the Benefited Business must provide, either
to demonstrate compliance with requirements under ORS 285C.150,
285C.155,285C.160, 285C.205 or 285C.609(5) or to satisfy other
information needs of the sponsor or the county related to the Bene-
fited Business’s hiring, employment, training, compensation and so
forth, insofar as it is practical, and as such data or information rea-
sonably relates to the First Source Agreement; and

(B) To have such data transmitted through the Contact Agen-
cy. (No such data is to come from any other information source to
which a Provider has access, including but not limited to unem-
ployment insurance data.)

(6) For Benefited Businesses under the state lottery-funded pro-
grams listed in OAR 123-070-1150(1), the Contact Agency may pro-
vide appropriate compilations of data collected under this rule to the
Department, as requested by the Director.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.060,285C.105,285C.150, 285C.155, 285C.160,

285C.606, 285C.609 & 461.740

Hist.: EDD 7-1989(Temp), f. & cert. ef. 10-17-89; EDD 8-1990, f. 4-13-90, cert.

ef. 4-14-90; EDD 3-1992(Temp), f. 3-12-92, cert. ef. 3-13-92; EDD 1-1996, f. 2-

28-96, cert. ef. 3-1-96; EDD 9-1996, f. 10-8-96, cert. ef. 10-11-96; EDD 3-2000,

f. & cert. ef. 2-1-00, Renumbered from 123-070-0360; EDD 1-2005, f. & cert.

ef. 2-25-05; EDD 26-2009, f. 11-30-09, cert. ef. 12-1-09

DIVISION 80

OREGON COMMUNITY DEVELOPMENT
BLOCK GRANT (OCDBG) PROGRAM

123-080-0000
Purpose

The Oregon Business Development Department (Department)
through its Infrastructure Finance Authortiy (Authority) shall admin-
ister the state’s participation in the federal Community Development
Block Grant funding program authorized by 42 United States Code
5301 et. seq.

(2) Oregon Community Development Block Grants (OCDBG)
are funded by annual allocations to the state from the U.S. Depart-
ment of Housing and Urban Development (HUD) and program
income generated by the grants. The primary objective of the federal
community development block grant program is *“...the development
of viable urban communities, by providing decent housing and a suit-
able living environment and expanding economic opportunities, prin-
cipally for persons of low and moderate income...” (Title I, Sec.
101(c), Housing and Community Development Act of 1974, as
amended (42 United States Code 5301 et seq.)). The primary objec-
tive of Oregon’s Community Development Block Grant program is
to enhance the quality of life in Oregon communities.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.075

Hist.: IRD 2-1986(Temp), f. & ef. 1-14-86; IRD 8-1986, f. 6-30-86, ef. 7-1-86;

Renumbered from 120-021-0000; EDD 5-1991, f. & cert. ef. 5-24-91; EDD 2-

1994, f. & cert. ef. 2-3-94; EDD 12-1999, f. & cert. ef. 10-11-99; EDD 3-2001,

f. & cert. ef. 4-10-01; EDD 27-2009, f. 12-31-09, cert. ef. 1-1-10

123-080-0010
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. As used in this division
of administrative rules, unless the context requires otherwise the fol-
lowing definitions apply:

(1) “Act”: The Housing and Community Development Act of
1974, as amended.

(2) “Applicant”: A city or county which is applying for a grant
from the OCDBG program.

(3) “Entitlement jurisdictions”: Metropolitan cities and urban
counties, as defined in 42 United States Code 5302.

(4) “Non-entitlement Area”: All Oregon cities and counties, not
including Indian Tribes, except those designated as entitlement juris-
dictions by HUD.

(5) “Recipient”: A city or county which has been awarded a
Community Development Block Grant.

(6) “Slums and Blight”: As defined in ORS 457.010 and 24

Code of Federal Regulations (CFR) 24 CFR 570.483(c).
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.075
Hist.: IRD 2-1986(Temp), f. & ef. 1-14-86; IRD 8-1986, f. 6-30-86, ef. 7-1-86;
Renumbered from 120-021-0002; EDD 5-1991, f. & cert. ef. 5-24-91; EDD 3-
1993, f. & cert. ef. 3-30-93; EDD 2-1994, f. & cert. ef. 2-3-94; ED 1-1995, f. 1-
31-95, cert. ef. 2-1-95; EDD 12-1999, f. & cert. ef. 10-11-99; EDD 27-2009, f.
12-31-09, cert. ef. 1-1-10

123-080-0020
Eligible Applicants and Activities

(1) All cities and counties in non-entitlement areas of Oregon
are eligible to apply for Community Development Block Grants
except those determined to be ineligible by the Department
because of nonperformance under a prior Community Development
Block Grant contract.

(2) Eligible activities are listed in section 105(a) of title I of the
Housing and Community Development Act of 1974 (42 U.S.C. 5301

et seq.) and further defined in 24 CFR Part 570.482.
Stat. Auth.: ORS 285A.075 & 285A.110
Stats. Implemented: ORS 285A.075
Hist.: IRD 2-1986(Temp), f. & ef. 1-14-86; IRD 8-1986, f. 6-30-86, ef. 7-1-86;
Renumbered from 120-021-0005; EDD 5-1991, f. & cert. ef. 5-24-91; EDD 12-
1999, f. & cert. ef. 10-11-99; EDD 3-2001, f. & cert. ef. 4-10-01

123-080-0030
Program Information

(1) The Authority shall prepare an Application Package each
year. The Application Package shall contain the method of distribu-
tion, application forms, and other supplementary information that
may help eligible applicants prepare grant applications.

(2) The method of distribution shall include a description of all
criteria used to select applications from local governments for fund-
ing, including the relative importance of the criteria (if developed),
a description of how all Community Development Block Grant
resources will be allocated among all funding categories and the
threshold factors and grant size limits that will be applied. The
method of distribution shall be adopted each year after public review
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and comment of the Annual Update to the State of Oregon Consol-
idated Plan for Housing and Community Development.

(3) The adopted method of distribution section of the Annual
Update to the State of Oregon Consolidated Plan for Housing and
Community Development on file with the Department is incorpo-
rated as part of these rules by reference.

(4) The Authority shall prepare and provide to Community
Development Block Grant recipients a Grant Management Hand-
book which specifies requirements for local grant management,
reporting, and record keeping, and the Authority’s monitoring and
grant closeout procedures.

(5) The Authority shall administer Community Development
Block Grants in compliance with the requirements of the Act, as
amended, applicable rules, the method of distribution, and the Grant
Management Handbook.

(6) Land Use Coordination: Any project activity paid for with
Community Development Block Grant funds that affects land use
shall comply with the applicable requirements of OAR chapter 123,
division 8.

(7) Procurement by Recipients: When procuring property or ser-
vices to be paid for in whole or in part with Community Develop-
ment Block Grant funds, the recipient shall comply with Chapters
244 and 279 of the Oregon Revised Statutes, as applicable.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.075

Hist.: IRD 2-1986(Temp), f. & ef. 1-14-86; IRD 8-1986, f. 6-30-86, ef. 7-1-86;

Renumbered from 120-021-0010; EDD 5-1991, f. & cert. ef. 5-24-91; EDD 8-

1992, f. & cert. ef. 4-24-92; EDD 3-1993, f. & cert. ef. 3-30-93; EDD 8-1993, f.

& cert. ef. 9-21-93; EDD 2-1994, f. & cert. ef. 2-3-94; EDD 12-1994, f. & cert.

ef. 9-8-94; EDD 1-1995, . 1-31-95, cert. ef. 2-1-95; EDD 4-1996, f. & cert. ef.

5-28-96; EDD 3-1997, f. & cert. ef. 3-17-97; EDD 13-1998, f. & cert. ef. 8-14-

98; EDD 12-1999, f. & cert. ef. 10-11-99; EDD 3-2001, f. & cert. ef. 4-10-01;

EDD 3-2002, f. & cert. ef. 2-22-02; EDD 7-2006, f. 10-30-06, cert. ef. 10-31-06;

EDD 27-2009, f. 12-31-09, cert. ef. 1-1-10

123-080-0040
Program Remedies

The recipient shall be responsible for taking all action neces-
sary to enforce the terms of the grant contract against any private or
public participant who fails to comply with applicable provisions of
the grant contract, and to recover on behalf of the state any financial
liabilities that may arise as the result of the breach of the grant con-
tract by any participant. Nothing in this paragraph shall restrict the
state’s rights to enforce independently the terms of any grant contract
or to recover any sums that may become due as the result of a breach

of such a contract.
Stat. Auth.: ORS 184.125(3) & 190
Stats. Implemented: ORS 285A.300 - 285A.312
Hist.: IRD 2-1986(Temp), f. & ef. 1-14-86; IRD 8-1986, f. 6-30-86, ef. 7-1-86;
Renumbered from 120-021-0015; EDD 5-1991, f. & cert. ef. 5-24-91; EDD 27-
2009, f. 12-31-09, cert. ef. 1-1-10

DIVISION 87

PRIVATE SECTOR CONTRIBUTIONS
AND INVOLVEMENT

123-087-0000
Purpose

This division of administrative rules sets forth guidelines for
soliciting, accepting and reporting contributions to the Department
projects, programs and purposes that are received from private, non-
governmental sources, as permissible under state law, including but
not limited to ORS 285B.200(1). These guidelines are based on the
premise that building a stronger economy and vital communities in
Oregon may necessitate and may sometimes be best accomplished
by close collaboration among the public, nonprofit and private sec-

tors.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.200
Hist.: EDD 35-1988, f. 11-30-88, cert. ef. 12-1-88; EDD 4-2003, f. & cert. ef. 3-
26-03

123-087-0010
Definitions

(1) For the purposes of these rules additional definitions may
be found in Procedural Rules, OAR 123-001. As used in this divi-
sion of administrative rules, unless the context requires otherwise the
following definitions apply:

(2) Private Sector Support means financial contributions
and/or in-kind goods and services, such as those listed in OAR 123-
087-0020(1), that are received by the Department. Such donations
may be received from individuals, partnerships, or corporations, or
any other private entity, including but not limited to nonprofit orga-
nizations.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.200

Hist.: EDD 35-1988, f. 11-30-88, cert. ef. 12-1-88; EDD 4-2003, f. & cert. ef. 3-

26-03; EDD 28-2009, f. 12-31-09, cert. ef. 1-1-10

123-087-0020
Solicitation and Use of Private Support

(1) The Department may solicit, receive and use Private Sec-
tor Support in the following contexts:

(a) Special projects for public information, publicity or pro-
motional activities related to economic and community enhancement
in this state;

(b) Employees who are hired by the state government but whose
compensation is entirely or partially attributable to donations
received by the Department or by the state government on the
Department’s behalf from one or more private entities;

(c) Personnel employed by the contributing entity who are
loaned to the Department for performing certain purposes, and who
receive no compensation from the Department except for reim-
bursement of expenses;

(d) Activities related to the expansion, retention or recruitment
of businesses, employment or commerce in and for this state;

(e) Efforts to organize, educate or increase institutional or
human capacity for and among persons engaged in local economic
and community development;

(f) Free or discounted provision of or access to public speak-
ers, expertise, printing, advertisement, transportation, accommoda-
tions and so forth; or

(g) Similar reasons and circumstances.

(2) Solicitation of Private Sector Support by the Department
shall be approved by the Director.

(3) Contributors to the Department shall not receive any spe-
cial benefit, service, consideration, publicity or information as a
result of their contribution to the Department, other than, for exam-
ple, satisfaction with the mutual outcomes accomplished as a result
of collaboration with the Department.

(4) Any Private Sector Support received in the form of money
shall be paid into and disbursed from an appropriate account or fund
and its origins recorded.

(5) Private Sector Support shall be used only for the purposes
for which it was contributed or returned to the contributor when
appropriate.

(6) Private Sector Support involving loaned personnel, privately
supported compensation of state employees or similar arrangements
shall be:

(a) Used only for temporary, limited duration or specially ded-
icated roles or for unusual circumstances, and not to fill a regular,
permanent position of the state government or to displace or replace
any existing employee;

(b) Approved directly by the Director;

(c) Reported to appropriate state agencies, in addition to OAR
123-087-0040, within 30 days of the commencement of such a per-
son’s work or service for the state, if the period of that work or ser-
vice is expected to be at least that long;

(d) For no more than an overall period of two years and not
repeated;

(e) Preceded by any affected person’s orientation with the
Department, including but not limited to facilitation and instruction
by the Department for the person to read and understand the laws and
guidelines described in subsection (f) of this section; and
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(f) Done in accordance with all applicable laws and guidelines
of the State of Oregon and of the Department relating to personnel,
compensation, volunteers, state liability, ethics, and the identifica-
tion and prevention of conflicts of interest, including but not limit-
ed to ORS 171.725 to 171.785, ORS Chapters 179 and 244, and
OAR 123-087-0030.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.200

Hist.: EDD 35-1988, f. 11-30-88, cert. ef. 12-1-88; EDD 4-2003, f. & cert. ef. 3-

26-03

123-087-0030
Avoiding Conflicts of Interest

(1) The Department shall solicit and receive Private Sector Sup-
port only for the purpose of assisting the Department to undertake
or implement the programs, functions or laws that it is charged with
administering.

(2) Private Sector Support may not be received or used in any
way that:

(a) Provides for the personal benefit of any state employee;

(b) Directly benefits any entity responsible for the support; or

(c) Pertains significantly to Department actions, decisions or
resources with the potential to have a pecuniary advantage or detri-
ment to such an entity.

(3) If, in the judgment of the Director, an entity is offering or
providing support in order to potentially receive special considera-
tion, services or information from the state, or the support is other-
wise improper, the Director shall refuse or return the support offered.
The Director may consult with the Governor’s Office, Department
of Administrative Services, Secretary of State, Attorney General, the
Oregon Government Ethics Commissionor other state agencies in
order to determine whether receipt of such support is appropriate.

(4) The Department shall, as needed, develop special opera-
tional guidelines for purposes of this division of administrative rules
(including but not limited to the treatment of confidential or privi-
leged information), signed statements acknowledging such guide-
lines, and so forth.

(5) The elements and intent of this rule may be applied in sit-
uations that might arise with respect to contributions, in-kind goods
or services or other forms of support offered to or received by the
Department from local governments or municipal corporations that
are eligible to receive funding from the Department.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.200

Hist.: EDD 35-1988, f. 11-30-88, cert. ef. 12-1-88; EDD 4-2003, f. & cert. ef. 3-

26-03; EDD 28-2009, f. 12-31-09, cert. ef. 1-1-10

DIVISION 90
STRATEGIC RESERVE FUND

123-090-0000
Purpose

The Strategic Reserve Fund was established by the Oregon Leg-
islative Assembly to support economic and community development
in Oregon. Particular emphasis shall be placed on investments that
assist communities, businesses or industries with cost effective pro-
jects that assist the creation, expansion, and preservation of traded
sector industries of Oregon, and that encourage diversification and

preservation of regional economies.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.266
Hist.: EDD 26-1988(Temp), f. & cert. ef. 7-13-88; EDD 29-1988, f. & cert. ef.
8-30-88; EDD 7-2000, f. & cert. ef. 4-11-00; EDD 29-2009, . 12-31-09, cert. ef.
1-1-10

123-090-0010
Definitions
For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. For purposes of this divi-
sion of administrative rules, unless the context demands otherwise:
(1) “Administrative Expenses” mean any agency expenditures
included under the classifications of expenditures, except categories

of debt service and special payments, which are prepared and pre-
scribed for purposes of agency budget-making and accounting.

(2) “Community” means an area or a locality in which the body
of inhabitants has common economic or employment interests. The
term is not limited to a city, county or other political subdivision and
need not, but may be, limited by political boundaries.

(3) “Fund” means the Strategic Reserve Fund established by
ORS 285B.266.

(4) “Debt Retirement” means payment in full of the balance
owed on the principal of a loan.

(5) “Debt Service” means the interest and charges currently
payable on a debt, including principal payments.

(6) “Rural Area” means an area located entirely outside of the
acknowledged Portland Metropolitan Area Regional Urban Growth
Boundary and the acknowledged urban growth boundaries of the
cities of 30,000 or more in population, including Albany, Bend, Cor-
vallis, Eugene, Springfield, Salem, Keizer or Medford.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285B.266

Hist.: EDD 26-1988(Temp), f. & cert. ef. 7-13-88; EDD 29-1988, f. & cert. ef.

8-30-88; EDD 6-1990(Temp), f. & cert. ef. 3-15-90; EDD 20-1990(Temp), f. &

cert. ef. 6-28-90; EDD 23-1990, f. & cert. ef. 8-17-90; EDD 7-2000, f. & cert. ef.

4-11-00; EDD 29-2009, f. 12-31-09, cert. ef. 1-1-10

123-090-0020
Funding Eligibility

The Strategic Reserve Fund may be used to finance economic
and community development projects that:

(1) Are reasonably expected to result in new jobs, job retention,
or higher incomes for Oregonians;

(2) Provide assistance to businesses that are considering start-
ing in, expanding in, or relocating to Oregon. Assistance will be
reserved for projects that result in a significant long-term econom-
ic benefit for residents of the county in which the project will be
located; or

(3) Serve as a catalyst for additional economic and communi-
ty development benefits, or that will result in improved utilization

of existing Oregon resources.
Stat. Auth.: ORS 285A.075(5) & 285A.110
Stats. Implemented: ORS 285B.266
Hist.: EDD 26-1988(Temp), f. & cert. ef. 7-13-88; EDD 29-1988, f. & cert. ef.
8-30-88; EDD 7-2000, f. & cert. ef. 4-11-00

123-090-0030
Ineligible Expenditures

Strategic Reserve Funds will not be used to assist:

(1) Relocation of a business from one part of the state to anoth-
er, except for businesses that would otherwise relocate outside Ore-
gon. This restriction may be waived if the Director finds there is good
and sufficient reason.

(2) The retirement or service of debt for any public or private
entity; or

(3) The Department with any administrative expenses without

legislative authorization.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.266
Hist.: EDD 26-1988(Temp), f. & cert. ef. 7-13-88; EDD 29-1988, f. & cert. ef.
8-30-88; EDD 6-1990(Temp), f. & cert. ef. 3-15-90; EDD 20-1990(Temp), f. &
cert. ef. 6-28-90; EDD 23-1990, f. & cert. ef. 8-17-90; EDD 7-2000, f. & cert. ef.
4-11-00; EDD 29-20009, f. 12-31-09, cert. ef. 1-1-10

123-090-0040
Director’s Review

(1) Projects shall not be funded by the Fund unless the Direc-
tor finds that:

(a) The Project is or will be supported by the maximum feasi-
ble amount of local and private financial participation;

(b) The Project will produce significant long-term, regional or
statewide economic impacts;

(c) The Project will not require continuing state subsidies;

(d) The Project does not supplant private investment or dupli-
cate or undermine similar efforts; and,

(e) The Project meets, or can be reasonably expected to meet,
at least one of the following criteria:
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(A) The Project uses existing human and natural resources to
harness Oregon’s economic comparative advantage;

(B) The Project promotes economic and community recovery
in Rural or Distressed areas, or among populations suffering eco-
nomic hardship;

(C) The Project creates, or leads to the creation or retention of
jobs of higher income for Oregonians;

(D) The Project promotes the development of new national and
international markets for goods and services produced in Oregon; or,

(2) If the Project affects land use, it must satisty the applicable
requirements of OAR chapter 123, division 8 of this Department.

(3) Funding decisions shall be made by either the Governor or
the Director.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285B.266

Hist.: EDD 26-1988(Temp), f. & cert. ef. 7-13-88; EDD 29-1988, f. & cert. ef.

8-30-88; EDD 20-1990(Temp), f. & cert. ef. 6-28-90; EDD 23-1990, f. & cert.

ef. 8-17-90; EDD 7-2000, f. & cert. ef. 4-11-00; EDD 29-2009, f. 12-31-09, cert.

ef. 1-1-10

123-090-0050
First Source Hiring

Any firm receiving an award of more than $100,000 through the
Strategic Reserve Fund shall enter into a first source agreement in

accordance with division 70 of this chapter of administrative rules.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.266
Hist.: EDD 7-2000, f. & cert. ef. 4-11-00; EDD 7-2007, f. & cert. ef. 8-30-07;
OBDD 3-2011, f. 6-30-11, cert. ef. 7-1-11

123-090-0060
Waivers

The Director may waive non-statutory requirements of this divi-
sion of administrative rules if the project demonstrates a contribu-
tion to state job strategies consistent with the purpose of the Strate-
gic Reserve Fund. Projects that improve the economic condition of
a Rural or Distressed Area, or further global competitiveness of Ore-
gon firms may receive special consideration by the Director.

Stat. Auth.: ORS 285A.075(5) & 285A.110

Stats. Implemented: ORS 285B.266

Hist.: EDD 7-2000, f. & cert. ef. 4-11-00; EDD 29-2009, f. 12-31-09, cert. ef.

1-1-10

DIVISION 91

OREGON BUSINESS RETENTION
AND EXPANSION PROGRAM

123-091-0001
Purpose

This division of administrative rules clarifies, specifies and
establishes procedures, standards and criteria for operation of and
making loans to businesses from the Oregon Business Retention and
Expansion Program (OBEP).

Stat. Auth.: ORS 285A.075,285B & OL Ch. 549, Sec. 1-8 & 10-11

Stats. Implemented: ORS 285B, OL Ch. 549, Sec. 1-8 & 10-11

Hist.: OBDD 4-2012, f. 3-30-12, cert. ef. 4-2-12

123-091-0010
Definitions

For the purpose of this rule, the following terms shall have the
following meanings:

(1) “Business” means any individual, association of individu-
als, joint venture, partnership, limited liability company or corpora-
tion which is validly existing and authorized to conduct business in
Oregon.

(2) “Calendar year” means an individual’s tax year of January
1-December 31.

(3) “Department” means the Oregon Business Development
Department as established under ORS 285A.070.

(4) “Director” means the director of the Department as appoint-
ed under ORS 285A.070.

(5) “Eligible Employee” means a new employee of the
Business:

(a) Who will have an annual wage that is at least 150% of the
most recently available average pay for the county in which the new
job will be created or the most recently available average pay for the
state, both as determined by the Oregon Employment Department in
the Covered Employment and Wages Summary Report, whichever
is less;

(b) Who will be hired by the Business at its Oregon facility
before the end of the two calendar years following the year of OBEP
loan approval;

(c) For whom FICA and state and federal income taxes are
deducted from his/her gross wages, which are then forwarded to the
appropriate agencies by the Business on behalf of the person;

(d) For whom the Business pays state and federal unemploy-
ment insurance; and

(e) For whom the Business contributes to FICA.

(6) “Full-time Job” one Full-time Job equals 1,820 Hours
Worked in a one-year period.

(7) “Hours Worked” means all hours that the employee worked,
if the employee is paid for those hours. “Hours worked” does not
include holiday, vacation time, sick leave or any other paid time
where no work is performed.

(8) “OBEP Fund” means the Oregon Business Retention and

Expansion Fund.
Stat. Auth.: ORS 285A.075, 285B & OL Ch. 549, Sec. 1-8 & 10-11
Stats. Implemented: ORS 285B, OL Ch. 549, Sec. 1-8 & 10-11
Hist.: OBDD 4-2012, f. 3-30-12, cert. ef. 4-2-12

123-091-0015
Criteria for OBEP Fund Loan

In order to be eligible for a loan from the OBEP Fund, the
Department must first find:

(1) That, at the time a loan from the OBEP Fund is considered
for approval, the Business:

(a) Has at least 150 employees as demonstrated by documen-
tation determined to be acceptable by the Department;

(b) Is a traded sector business, as defined in ORS 285A.010;

(c) Is not a retailer, as defined in ORS 72.8010;

(d) Plans to hire at least 50 full-time Eligible Employees before
the end of the two calendar years following the year in which the
OBEP loan is approved;

(e) Has stated to the Department that a loan from the OBEP was
an integral factor in the Business’s decision to hire at least 50 full-
time Eligible Employees; and

(f) Has provided all information to the Department as request-
ed and as required by the Oregon Business Retention and Expansion
Program;

(2) That the Business’s proposed expansion will result in sig-
nificant, long-term economic benefit in the region and will serve as
a catalyst for additional economic development benefits in the state.

Stat. Auth.: ORS 285A.075,285B & OL Ch. 549, Sec. 1-8 & 10-11

Stats. Implemented: ORS 285B, OL Ch. 549, Sec. 1-8 & 10-11
Hist.: OBDD 4-2012, f. 3-30-12, cert. ef. 4-2-12

123-091-0020
Approval and Amount of OBEP Fund Loan

(1) The Director, or his designee, in his sole discretion, shall
determine whether to approve a loan to a Business from the OBEP
Fund and the amount of the loan.

(2) A loan from the OBEP Fund shall not exceed the lesser of:

(a)(A) The amount of estimated Oregon personal income taxes
to be paid in the two calendar years following the year of OBEP loan
approval by Eligible Employees, using the result of the following for-
mula:

(B) Average wage of all Eligible Employees multiplied by the
applicable Tax as a Percent of Taxable Income from Table B: Aver-
age Income and Tax (Dollars) in the Oregon Department of Rev-
enue’s most recently published Oregon Personal Income Tax Statis-
tics, All Returns and Full-Year Resident Returns (by AGI) multiplied
by 2.

(b) The amount currently available in the OBEP Fund.

Stat. Auth.: ORS 285A.075, 285B & OL Ch. 549, Sec. 1-8 & 10-11

Stats. Implemented: ORS 285B, OL Ch. 549, Sec. 1-8 & 10-11
Hist.: OBDD 4-2012, f. 3-30-12, cert. ef. 4-2-12
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123-091-0025
Loan Agreement

After approval of a loan from the OBEP Fund, the Department
will enter into a loan agreement with the Business. Among other
items, the loan agreement will contain the following provisions:

(1) The Business must enter into a First Source Agreement in
accordance with OAR 123-070;

(2) The Business, to the extent practicable, must consult with
vendors in Oregon before entering into contracts for goods and ser-
vices;

(3) The Business must duly execute and deliver the following
to the Department within 90 days from the date the loan was
approved:

(a) Loan agreement;

(b) Promissory note;

(c) If required, a copy of the First Source Agreement; and

(d) Any other certificates, opinions and documents as the
Department may reasonably require regarding the authorization of
the loan agreement, the promissory note and any related documents.

(4) Loan funds must be disbursed to the Business no later than
120 days after the loan was approved, provided that the Department,
in the reasonable exercise of its administrative discretion, has made
a determination that there are sufficient funds in the OBEP Fund to
make the disbursement;

(5) The terms for forgiveness of the loan, which will, among
other items, require that the personal income tax estimated to be gen-
erated by the new Full-time Jobs in no more than two consecutive
calendar years is equal to or exceeds the amount of the loan and that
the actual number of new Full-time Jobs is equal to or exceeds the
number of Full-time Jobs proposed at the time the loan was
approved. The Department intends to obtain information to calculate
the personal income tax estimated to be generated by the new Full-
time Jobs and the actual number of new Full-time Jobs from the Ore-
gon Employment Department. If the Department is not able to obtain
information from the Oregon Employment Department to make these
calculations, the Business will be required to provide comparable
information, as the Department may reasonably request, to the
Department.

(6) If the personal income tax estimated to be generated by the
new Full-time Jobs (“Total PIT”) is less than the amount of the loan,
the Business must immediately repay to the Department an amount
equal to: (the loan amount multiplied by .5) multiplied by (1 — (Total
PIT / the loan amount)). If the actual number of new Full-time Jobs
is less than the number of new Full-time Jobs proposed at the time
the loan was approved, the Business must immediately repay to the
Department an amount equal to: (the loan amount multiplied by .5)
multiplied by (1 — (the actual number of new Full-time Jobs / the
required number of new Full-time Jobs); and

(7) The Business must submit a report to the Department which
lists categories of new positions created in the time period used to
calculate the personal income tax, as described in paragraph e. above,
the average hourly wage of the new positions, and the number of per-

sons hired to fill those positions.
Stat. Auth.: ORS 285A.075,285B & OL Ch. 549, Sec. 1-8 & 10-11
Stats. Implemented: ORS 285B, OL Ch. 549, Sec. 1-8 & 10-11
Hist.: OBDD 4-2012, f. 3-30-12, cert. ef. 4-2-12

123-091-0030
Waivers

The Director, or his designee, may waive non-statutory
requirements of this division of administrative rule if such a waiv-
er will serve to further the goals of the Oregon Business Retention

and Expansion Program.
Stat. Auth.: ORS 285A.075, 285B & OL Ch. 549, Sec. 1-8 & 10-11
Stats. Implemented: ORS 285B, OL Ch. 549, Sec. 1-8 & 10-11
Hist.: OBDD 4-2012, f. 3-30-12, cert. ef. 4-2-12

DIVISION 95
INDUSTRY COMPETITIVENESS FUND

123-095-0000
Purpose and Objectives

The purpose of this division of administrative rules is to gov-
ern the use of funds in the Industry Competitiveness Fund established

by ORS 285B.290.
Stat. Auth.: ORS 285A.075(5) & 285A.110
Stats. Implemented: ORS 285B.286 & 285B.290
Hist.: EDD 4-1992(Temp), f. & cert. ef. 3-18-92; EDD 1-1993, {. & cert. ef. 1-
15-93; EDD 1-2000, f. & cert. ef. 1-13-00; OBDD 8-2013(Temp), f. & cert. ef.
10-4-13 thru 4-2-14; OBDD 11-2013, f. 11-26-13, cert. ef. 12-1-13

123-095-0010
Definitions

For the purposes of these rules, additional definitions may be
found in Procedural Rules OAR 123-001. The following terms shall
have the following meaning, unless the context clearly indicates
otherwise:

(1) “Project” means an activity that contributes to the stability,
growth, development, or competitiveness of a Traded Sector Indus-
try, or group of Traded Sector Industries.

(2) “Traded Sector Industry”” means an Oregon industry whose
members sell their goods or services into markets for which nation-
al or international competition exists.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285B.286

Hist.: EDD 4-1992(Temp), f. & cert. ef. 3-18-92; EDD 1-1993, f. & cert. ef. 1-

15-93; EDD 1-2000, f. & cert. ef. 1-13-00; OBDD 8-2013(Temp), f. & cert. ef.
10-4-13 thru 4-2-14; OBDD 11-2013, f. 11-26-13, cert. ef. 12-1-13

123-095-0030
Eligible and Non-Eligible Activities

(1) Funds in the Industry Competitiveness Fund may be used
by Department to:

(a) provide grants for Projects. Examples of a Project include,
but are not limited to, the following activities:

(A) Assisting a Traded Sector Industry(ies) in establishing
research and development consortia;

(B) Introducing new products into an existing market or devel-
oping new markets for a Traded Sector Industry(ies) or businesses
within a Traded Sector Industry;

(C) Promoting the commercialization of new technologies for
a Traded Sector Industry(ies);

(D) Increasing the skills of workers to meet the needs of a Trad-
ed Sector Industry(ies);

(E) Enhancing the capacity of a Traded Sector Industry(ies) to
take advantage of electronic communications and information tech-
nologies; and

(F) Increasing the global competitiveness of a Traded Sector
Industry(ies);

(G) Activities that are prerequisite to and will lead to the imple-
mentation of any of the above (such as preparing an application for
federal grant funds for one or more of the above activities); and

(H) Assisting in organizing focus groups or other meetings and
conducting research to identify issues and needs of a Traded Sector
Industry(ies) and developing strategies to address those needs and
issues; and

(b) Directly purchase goods and services which contribute to the
stability, growth, development or competitiveness of a Traded Sec-
tor Industry(ies).

(2) Funds in the Industry Competitiveness Fund may not be
used for:

(a) Any activity that requires continuing subsidies from the State
of Oregon; or

(b) Ongoing administrative expenses.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285B.286 & 285B.290

Hist.: EDD 4-1992(Temp), f. & cert. ef. 3-18-92; EDD 1-1993, {. & cert. ef. 1-

15-93; EDD 1-2000, f. & cert. ef. 1-13-00; OBDD 8-2013(Temp), f. & cert. ef.

10-4-13 thru 4-2-14; OBDD 11-2013, f. 11-26-13, cert. ef. 12-1-13; OBDD 6-

2015, f. & cert. ef. 8-4-15
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123-095-0035
Award Requirements

A Project which is financed through an Industry Competitive-
ness Fund grant must meet the following criteria:

(1) Individual businesses in the Traded Sector Industry(ies)
must be involved in planning the Project or Department must deter-
mine that the nature of the Project results in this involvement being
unfeasible or in some other manner not applicable;

(2) The grant from the Industry Competitiveness Fund must not
represent more than 50% of the total cash cost of the Project;

(3) Private sector funds used to cover cash expenses for the Pro-
ject must be at least equal to the amount of the grant from the Indus-
try Competitiveness Fund;

(4) Compliance with this division of administrative rule and
ORS 285B.286 and 285B.290 does not entitle a Project to a grant

from the Industry Competitiveness Fund.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.286 & 285B.290
Hist.: OBDD 8-2013(Temp), f. & cert. ef. 10-4-13 thru 4-2-14; OBDD 11-2013,
f. 11-26-13, cert. ef. 12-1-13; OBDD 6-2015, f. & cert. ef. 8-4-15

123-095-0040
Administration of Awards

(1) Upon approval of a grant for a Project, Department will
enter into an agreement with the entity responsible for completing
the Project. The agreement will, as applicable, include, but is not lim-
ited to, the following:

(a) A description of the Project;

(b) Procedures and conditions for disbursing the grant moneys
from the Industry Competitiveness Fund;

(c) A requirement that private sector funds used to cover cash
expenses for the Project must be at least equal to the amount of the
grant from the Industry Competitiveness Fund;

(d) A requirement that the grant from the Industry Competi-
tiveness Fund may not exceed 50% of the total cash cost of the Pro-
ject;

(e) Arequirement that a sign be conspicuously displayed at the
site of the Project or a statement included on written documents pro-
duced as a result of the Project which indicates the Project is being
funded with Oregon State Lottery Funds, administered by Depart-
ment;

(f) Reporting requirement(s); and

(g) Other provisions deemed necessary by Department.

(2) Upon approval of using Industry Competitiveness Fund
moneys in accordance with 123-095-0020(1)(b), Department will
procure the goods and services in accordance with OAR 123 divi-
sion 6, Procedures for Contracts Entered with the Business Devel-
opment Department.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285B.286 & 285B.290

Hist.: EDD 4-1992(Temp), f. & cert. ef. 3-18-92; EDD 1-1993, f. & cert. ef. 1-

15-93; EDD 1-2000, f. & cert. ef. 1-13-00; OBDD 8-2013(Temp), f. & cert. ef.

10-4-13 thru 4-2-14; OBDD 11-2013, f. 11-26-13, cert. ef. 12-1-13; OBDD 6-

2015, f. & cert. ef. 8-4-15

DIVISION 97
INDUSTRIAL SITE READINESS

123-097-0100
Purpose

This division of administrative rules establishes procedures and
standards for the certification and use of regionally significant indus-
trial sites, which are the basis of tax reimbursement arrangements and
(potentially forgivable) loan agreements with local entities under the
Industrial Site Readiness Program (“Program”) and ORS 285B.625

to 285B.632 (2013).
Stat Auth: ORS 285A.075,285B.626(1) & (8), 285B.627(10) & 285B.630(7)
Stats. Implemented: ORS 285B.625 - 285B.632
Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14

123-097-0200
Definitions

ORS 285B.626 and OAR 123-001 (Procedural Rules) contain
definitions used in this division of administrative rules. In addition,
unless the context requires otherwise:

(1) “Business” means any individual, association of individu-
als, joint venture, partnership, limited liability company or corpora-
tion operating and authorized to conduct business in this state and
does not include any governmental agency or public, municipal or
nonprofit corporation.

(2) “Certified Industrial Land” means a site currently certified
by the department under another program pursuant to ORS 284.565
and 285A.200(3)(b).

(3) “RSIS” means a certified ‘Regionally Significant Industri-
al Site,” as defined under ORS 285B.626(6), that has been certified
per OAR 123-097-0500, and for which all or portions of the prop-
erty belong to the sponsor as a public owner or to one or more pri-
vate owners, with whom the sponsor has entered into agreement.

(4) “Employee” means a person employed by a business that is
an ‘eligible employer,” as defined under ORS 285B.626(2) and
described in OAR 123-097-2500, to perform work generally at the
location of the RSIS, and for whom the business is her/his employ-
er for purposes of withholdings under ORS 316.162 to 316.221,
regardless of the person’s residency in this state.

(5) “Incremental Revenue” means the estimated incremental
income tax revenues generated under ORS 285B.630 by an eligible
employer through the payment of taxable income to its applicable
employees.

(6) “Loan Agreement” means the binding contract between the
sponsor and the department, establishing the terms, conditions and
repayment of moneys that the sponsor borrows to undertake a Pro-
ject, which may or may not be partially forgivable with Incremen-
tal Revenue.

(7) “Metro” means the metropolitan service district (for the
Portland region) under ORS chapter 268.

(8) “Private owner,” as used in ORS 285B.626(5)(b), means one
or more persons, businesses or nongovernmental organizations that
hold clear and lawful title to RSIS property, even if not owning it out-
right, and subject to the department’s acceptance, it may mean a pri-
vate developer with total and direct legal authority for the improve-
ment and disposition of the property from the actual private owner.

(9) “Project” means the plans, investment and undertakings of
the sponsor to develop land and otherwise ready a RSIS for actual
industrial use in the form of eligible site preparation costs described
in OAR 123-097-2000.

(10) “Public entity,” as used in ORS 285B.626(5)(b), means a
government or agency of a:

(a) Local service district under ORS 174.116(2) that has a gen-
eral and abiding interest in the re/development of land within its ter-
ritory for industrial use and employment, such as a port, airport or
county service district; or

(b) City, county or federally recognized Indian Tribe in Oregon,
but excluding organizations under ORS chapter 190.

(11) “Public owner,” as used in ORS 285B.626(5)(a), means
any Tribe, local government or local service district in Oregon that
owns all of the RSIS.

(12) “RSIA” means a Regionally Significant Industrial Areas
designated as such by:

(a) The Economic Recovery Review Council under ORS
197.723, as described in or proposed for OAR 966; or

(b) The Metro Council for regulation under Title 4 of Metro’s
Urban Growth Management Functional Plan, Metro Code Chapter
3.07.

(13) “Sponsor” means a ‘project sponsor,” as defined under
ORS 285B.626(5) for a particular RSIS, although the same public
entity/owner may sponsor multiple sites.

(14) “Taxable income” means remuneration paid by a business
to its employees that is or normally would be used in calculating
amounts withheld under ORS 316.162 to 316.221 for purposes of the
employees’ Oregon personal income taxes.
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(15) “Tax year,” as used in ORS 285B.626, 285B.627 and
285B.630, means the calendar year, over which an eligible employ-
er pays taxable income to applicable employees preceding calcula-
tion of Incremental Revenue.

(16) “TRA” means the Tax Reimbursement Arrangement
(TRA) taking the form of a binding contract between the department
and the sponsor, pursuant to which the sponsor may receive Incre-
mental Revenue relative to Project costs and pursuant to the proce-
dures herein.

Stat Auth: ORS 285A.075, 285B.627(10) & 285B.630(7)

Stats. Implemented: ORS 285B.625 - 285B.632

Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14

123-097-0500
Regionally Significant Industrial Site Certification

In receiving an application for qualification in OAR 123-097-
1000, the department must find under ORS 285B.627(2) based on
evidence provided by the sponsor that a discrete area (which may
include brownfields or Certified Industrial Land) is a RSIS:

(1) Contiguous land comprising all or part of a RSIA and entire-
ly inside the RSIA is automatically so certified.

(2) A proposed, RSIS not within a designated RSIA must be:

(a) Planned and expressively zoned -- and otherwise suitable -
- for industrial uses (Note: an eligible employer could engage in trad-
ed services or other activities that would be “commercial” in a land-
use or other sense, given the definition of “traded sector” and the
reality of what industrial zoning often permits);

(b) Contiguous acreage subject to section (3) of this rule, which
may comprise one or more tax lots or sites, at which complementary
or integrated development can occur;

(c) Vacant or have enough undeveloped land, so that existing
industrial operations have at least the potential to expand by 25 per-
cent or more, for example, in terms of facility square footage or pro-
ductive capacity, and to significantly increase employment;

(d) Unique in one or more ways that are not generally replica-
ble in the surrounding region, and that make it significantly attrac-
tive for industrial uses, such as size, configuration, amenities or
intrinsic features; and

(e) Able to support exceptional transportation and shipping ser-
vice through direct access or very efficient linkages to rail, port, air-
port, interstate freeway, multimodal freight, transshipment or other
transportation infrastructure, which may depend on public improve-
ments as part of the Project. If the proposed site has two or more dis-
tinct transportation advantages, then one or more may count for pur-
poses of subsection (d) of this section.

(3) The department may establish further guidelines that apply
to certifying RSIS sites with which would vary by rural and
metropolitan location, in that:

(a) Project activities can be carried out to substantially and
directly benefit the land in question;

(b) The ensuing improvements in site readiness will then be able
to support additional employment (above the current or previous
level) that would be significant within the defined region; and

(c) Similar objectives.

Stat Auth: ORS 285A.075 & 285B.627(2)(a) & (10)

Stats. Implemented: ORS 285B.625, 285B.626 & 285B.627
Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14

123-097-1000
Project Sponsor Application

In seeking qualification under ORS 285B.627(3) and (4), a
would-be sponsor must submit materials to the department, accord-
ing to a format prescribed by the department, that:

(1) Fully identity the Certified RSIS including but not limited
to mapping, property description and tax lots, evidence for OAR 123-
097-0500, and that it is inside the sponsor’s jurisdiction, territory or
urban growth boundary;

(2) Verify the current ownership and title to the land, as well as
all associated encumbrances, easements, liens, or the like, including
but not limited to addressing their potential to interfere with the
implementation or effectiveness of the Project;

(3) Include executed copy of the formal development or other
agreement with any private party, who owns all or portions of the

property comprising the RSIS or rights critical to its re/development,
stipulating among other things that:

(a) The sponsor will acquire such property or rights at the out-
set of the Project; or

(b)(A) The sponsor has complete authority to carry out the pro-
posed Project on and at such property; and

(B) That then, either the property will be transferred to the spon-
sor, or it will be made reasonably available for purchase or lease by
an eligible employer, in which case:

(i) The agreement shall provide for the sponsor’s control over
disposition of the property; and

(i1) The parties shall consider if public investments in site prepa-
ration could affect the property’s market value, and as appropriate,
that the sponsor would share in the proceeds from any such wind-
fall gain in value;

(4) Generally delineate the sponsor’s development plans, esti-
mated budget that make up the proposed Project (to be refined, fur-
ther specified or possibly modified with any resulting Loan Agree-
ment or TRA), as well as how the sponsor intends to prepare the
RSIS for industrial uses; and

(5) Address other related matters required by the department’s
instructions for making application.

Stat Auth: ORS 285A.075 & 285B.627(3), (4) & (10)

Stats. Implemented: ORS 285B.625, 285B.626 & 285B.627
Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14

123-097-1500
Application Process

(1) For purposes of applications received in OAR 123-097-
1000, the department will consider them in the order received, except
that it may give priority to compelling and urgent opportunities that
advance the public purposes of the Program, or it may delay final
processing due to extenuating circumstances or complexities.

(2) In undertaking technical review of the application, the
department shall:

(a) Consult with the Governor’s Regional Solutions Team and
other state agency staff as appropriate.

(b) Seek to resolve deficiencies or questions in writing with the
sponsor to ensure a complete application, denying it if deficiencies
remain after 60 days.

(3) Criteria affecting sponsor qualification are:

(a) Site certification standards in OAR 123-097-0500(2) as
applicable;

(b) Stipulations in OAR 123-097-1000;

(c) The relevance of proposed Project activities and the rea-
sonableness of their estimated costs;

(d) Feasibility of carrying out the Project and the absence of
legal and other impediments to doing so; and

(e) Likelihood that the Project will substantially advance the
readiness of the RSIS for re/development and actual use by an eli-
gible employer.

(4) Within 30 days of determining the application to be com-
plete, the department will draft a staff report and recommendation.
If favorable, a memorandum of the director to the sponsor will final-
ize the qualification.

(5) If denied, the department will provide a letter to the appli-
cant detailing reasons the submission was incomplete or did not sat-
isfy criteria. The applicant may resubmit at any time as described in
this division of administrative rules.

(6) With formal concurrence of the sponsor the department may
condition or restrict proposed Project elements or activities to con-
form to OAR 123-097-2000.

(7) For any formal response timely received before June 30,
2023, the department will respond to the qualified sponsor’s request
to enter into TRA described in OAR 123-097-3000 or a Loan Agree-
ment described in OAR 123-097-3500 to 123-097-3700.

(8) The same Project costs or activity may not be contained in

both TRA and Loan Agreement.
Stat Auth: ORS 285A.075 & 285B.627(3), (4) & (10)
Stats. Implemented: ORS 285B.625, 285B.626 & 285B.627
Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14
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123-097-2000
Eligible Project Costs

Project costs for loan forgiveness/tax reimbursement under the
Program:

(1) Project costs must be incurred and site preparations imple-
mented in:

(a) Compliance with applicable state and federal laws, regula-
tions and legal requirements, such as State prevailing wage rates,
public procurement strictures, and municipal audit and budgeting
procedures, as well as local and regional development codes and
standards; and

(b) Accordance with applicable and current state and federally
approved plans, for example, a brownfields remediation plan.

(2) Costs to undertake the following activities are eligible in
preparing a RSIS, in terms of direct management, technical oversight
or verification, contractor fees, dedicated equipment, labor, materi-
als and so forth, except as excluded in section (3) of this rule:

(a) Assembly and consolidation of parcels comprising the RSIS,
so that it can be effectively transacted and used by eligible employ-
ers, including surveying, real estate, title, lot adjustment, legal, pro-
cessing and similar costs external to the sponsor, as well as the spon-
sor’s acquisition or conveyance of parcels, easements, rights of way,
or the like, for which the agreement with any private owner (such as
an option to buy) is submitted according to OAR 123-097-1000(3).

(b) Making the ground suitable for new construction or recon-
struction, subject to subsection (d) of this section, including but not
limited to the demolition of existing structures, clearing brush, dis-
posal of materials, geotechnical testing, pilings, drainage, drilling,
blasting, fill, leveling or grading.

(c) Extending, increasing or physically providing utility services
or surface transportation access to the RSIS, subject to subsection (d)
of this section, through improvements that will remain in public own-
ership or as part of RSIS property, including infrastructure for:

(A) Electricity, natural gas or telecommunications that is locat-
ed on or near and directly serves only the Certified RSIS.

(B) Water, sanitary sewer or storm sewer that directly serves the
RSIS.

(C) Transportation in the form of new/upgraded roadways or
railway sidings, or improved traffic flow, safety or system capacity
in the immediate vicinity by installing or augmenting intersections,
lanes, signals, crossings, curbs, storm drainage, or associated ameni-
ties for pedestrians, bicyclists or transit.

(D) Which only the RSIS’s proper share of costs, including but
not limited to hook-up fees and SDCs, applies to Program reim-
bursement or loan forgiveness, insofar as improvements described
in paragraph (B) or (C) also benefit a discrete number of other prop-
erties in the immediate vicinity, as indicated in qualified Project
plans, and only if the costs can be objectively apportioned among all
properties.

(d) Eliminating the barrier to re/development posed by the need
(including but not limited to requirements under state or federal law)
to remediate, remove, protect, preserve or mitigate natural resources,
cultural resources or environmental concerns or hazards at the RSIS,
such as:

(A) Archaeological excavation and appropriate treatment or
transfer of remains or artifacts to prevent unlawful disturbance;

(B) Remedial or removal actions to resolve brownfields issues
or a hazardous substance under ORS 465.200; or

(C) Acquiring or securing control of off-site property or wet-
lands mitigation work at such property or on-site.

(e) Planning, engineering and administration required to direct-
ly make application for a local, state or federal permits that:

(A) The sponsor needs before undertaking activities described
in this section, and for which technical information is otherwise
available to have reasonable confidence of obtaining the permit; or

(B) An eligible employer needs before commencing re/devel-
opment, re/construction or industrial use.

(f) Interest and associated expenses paid by the sponsor or
accrued:

(A) On money borrowed consistent with a TRA in accordance
with paragraph (3)(h)(B) of this rule; or

(B) Under a Loan Agreement as circumscribed in OAR 123-
097-3700.

(3) Expenditures and costs not expressly allowed in section (2)
of this rule are ineligible, including but not limited to:

(a) Purchase of vehicles or equipment not directly related to the
Project;

(b) Operation or maintenance of infrastructure and facilities;

(c) Federal or state penalties or fines related to permit or other
violations;

(d) Post-project monitoring, sampling and analytical services;

(e) Any remedial efforts in relation to superfund sites on the
National Priorities List, if one or more of the following is liable under
42 USC 9607, specifically with respect to the RSIS: the sponsor, pri-
vate owner, eligible employer, any other party to the TRA or Loan
Agreement, or any business under common control of one of the
foregoing;

(f) Off-site construction, public improvement or system devel-
opment, even if necessary to generally increase system-wide capac-
ity related to the RSIS;

(g) Administration and management by the sponsor or private
owners;

(h) Repayment and expenses arising from debt, except in the
case of:

(A) Refinancing temporary financial assistance through the
department or authority related specifically to preparation of the Cer-
tified RSIS;

(B) Principal, interest, closing costs and customary fees arising
from borrowing to pay Project costs described in section (2) of this
rule through any financing source, as allowed by the TRA and depart-
ment, which may disallow interest charges deemed unreasonable or
usurious; or

(C) Loan forgiveness conforming to OAR 123-097-3700;

(i) Development, construction or other facility investments by
an eligible employer;

(j) Activity to improve, upgrade, repair or remediate structures
existing on the RSIS, other than for utility service; or

(k) Reports, studies, planning, assessments, samplings, inves-
tigations, site characterizations, delineations, engineering, architec-
tural fees, financial evaluations, legal reviews or the like, even if nec-
essary to define a proposed activity described in section (2) of this
rule, unless in applying for qualification, the sponsor demonstrates
that:

(A) Any such future pre-Project analytical/design work is not
better funded separately through other sources of public financing;

(B) It will critically and directly lead to the proposed activity;
and

(C) There is otherwise sufficient analytical/design work avail-
able to be confident in the proposed activity’s feasibility, scope and
general costs.

(4) In qualifying the sponsor in OAR 123-097-1500, the depart-
ment may allow as part of the Project certain costs that the sponsor
has already incurred since October 7, 2013, or 18 months before its
submission of a complete application, whichever is more recent, but
only for purposes of a TRA and for Project activities described in sec-
tion (2).

Stat Auth: ORS 285A.075 & 285B.627(7) & (10)

Stats. Implemented: ORS 285B.625, 285B.626 & 285B.627
Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14

123-097-2200
Sponsor Responsibilities

In carrying out the Project, to maintain the eligibility of costs
described in OAR 123-097-2000:

(1) The sponsor shall:

(a) Maintain accounts and records for all activities and expen-
ditures associated with the Project and the Loan Agreement or TRA,
giving the department and its representative’s reasonable access to
such records, in addition to invoicing the department for costs
incurred in completing Project activities as described in OAR 123-
097-4500.
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(b) Ensure that service providers retained for their profession-
al expertise are certified, licensed, or registered, as appropriate or
necessary in the State of Oregon for their specialty.

(c) Follow standard construction practices, such as requiring
bonding, applicable insurance, inspections, use of as-built drawings,
and so forth on the Project.

(d) Devise plans as necessary for the ongoing operation, main-
tenance and upgrade of infrastructure and remediation work that will
preserve their benefits over their normally useful life.

(e) Guarantee that the RSIS will remain zoned for industrial use
for not less than 20 years from when the Loan Agreement or TRA
is executed.

(f) Actively participate with eligible employers in timely sub-
mitting annual reports as required in OAR 123-097-2600.

(2) For purposes of requisite signage posted at the RSIS and vis-
ible to the generally public, which the department may furnish, as
well as all plans, bids, advertisement and other documents for the
Project:

(a) The sponsor shall see that they prominently bear the state-
ment, “Project supported through the Oregon Industrial Site Readi-
ness Program Fund, administered by the State of Oregon Business
Development Department.”

(b) In the event that a Loan Agreement is in effect funded with
state lottery proceeds used to capitalize the Oregon Industrial Site
Readiness Program Fund under ORS 285B.632, the sponsor shall
also comply with ORS 280.518 requiring public display of infor-
mation on lottery funding, including that the statement in subsection
(a) of this section also says, “..., and funded by Oregon State Lottery
proceeds.”

(3) Responsibilities contained in this rule may affect the spon-
sor’s receipt of Program loan award, loan forgiveness or tax reim-
bursements whether or not confirmed in the TRA or Loan Agree-

ment, which may specify additional responsibilities.
Stat Auth: ORS 285A.075 & 285B.627(7) & (10)
Stats. Implemented: ORS 285B.625 & 285B.627
Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14

123-097-2500
Eligible Employer Contracts

(1) The availability of Incremental Revenue to benefit a spon-
sor (by reimbursing Project costs under a TRA or by forgiving part
of amounts borrowed) hinges on one or more businesses with
new/additional employment at the RSIS. Such a business must be an
eligible employer under ORS 285B.626(2), who meets applicable
requirements in this division of administrative rules.

(2) An eligible employer must conduct traded-sector business
operations that are:

(a) Located at the RSIS;

(b) New or expanded since entering into the contract in section
(3) of this rule; and

(c) Not relocated from another part of this state, except as
addressed in the contract and shown through annual reporting that
the operations would otherwise have located outside this state, but
for the Project, and net employment of the business in this state
increased at least initially.

(3) The sponsor qualified per OAR 123-097-1500 must execute
a contract with the eligible employer in form and substance as pre-
scribed by the department, including but not limited to:

(a) Establishing the business’s existing operations, average
employment and number of full-time employees, if any, at the RSIS
and statewide;

(b) The business’s and sponsor’s joint obligation to annually
submit reports under ORS 285B.630(1) in accordance with OAR
123-097-2600(1); and

(c) The requirements in OAR 123-097-2600(2).

(4) ORS 285B.625 to 285B.632 does not grant the sponsor any
power to compel an eligible employer to enter into such a contract.
Therefore, sponsors shall consider and plan for appropriate means
to ensure that the business’s use of the RSIS is effectively contingent
on its respective cooperation.

(5) The sponsor shall furnish a signed copy of the contract to
the department within 30 days of its execution or when submitting
the request for a Loan Agreement or TRA, whichever happens later.

Stat Auth: ORS 285A.075 & 285B.627(10)

Stats. Implemented: ORS 285B.625, 285B.626, 285B.627 & 285B.630

Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14

123-097-2600
Eligible Employee Criterion & Annual Reporting

Pursuant to the contract in OAR 123-097-2500:

(1)(a) An eligible employer and sponsor must annually com-
plete a form available from the department and send it to the depart-
ment after January 1 but on or before April 1 after every tax year:

(A) That ended after execution of requisite contract;

(B) During which new employees of the business worked at the
RSIS and received taxable income for their work; and

(C) That begins (January 1) more than four full tax years after
the date of the director’s memorandum in OAR 123-097-0150, so
that for example, if final sponsor qualification is on June 4, 2014,
then the initial tax year would be 2019, and an annual report, poten-
tially due not later than April 1, 2020.

(b) With respect to the just concluded tax year, the completed
form shall provide:

(A) Both new and overall average employment and numbers of
full-time employees of the business at the RSIS;

(B) Total compensation and taxable income for average
employment and of full-time employees, both new and overall;

(C) The State business identification number (BIN) of the eli-
gible employer for potential corroboration of employment and
income through confidential Oregon Employment Department data;
and

(D) Other information prescribed in the form by the department
or the Department of Administrative Services.

(c) In the event the eligible employer had existing employment
at the RSIS, Incremental Revenue shall relate to the taxable income
attributable to the net increase in average employment, so that if
existing jobs/positions were eliminated, total new taxable income
would equal that net increase multiplied by the average taxable
income per full-time equivalent (FTE) of all newly created
jobs/positions.

(2) In order for the business to be eligible and its income data
to be used in that reporting cycle for estimating Incremental Rev-
enue, the form will indicate that for the preceding tax year:

(a) A number of new full-time employees at the RSIS were res-
idents of this state, and all of those employees received average annu-
al compensation equal to or greater than 150 percent of wage (see
subsection (5)(g) of this rule); and

(b) The business also satisfied the following performance mea-
sures under ORS 285B.627(10), respective to all workers at the RSIS
regardless of residency, which the sponsor shall include in the con-
tract according to the terminology in this rule, at minimum will
include;

(A) Average number FTEs;

(B) Average employment changes from previous report;

(C) Average annual compensation for overall employment;

(D) Average annual compensation for new employment.

(3) In addition to subsection (2)(b) of this rule, the eligible
employer’s operations must pertain only to the RSIS, and they must
be unrelated to employment or pay, except that the sponsor may set
conditions for the minimum:

(a) Hourly wage paid to all or a portion of new employees as a
percentage above the concurrent Oregon minimum wage; or

(b) Density of site employment relative to acres.

(4) For purposes of this rule, eligible employee criterion with-
in a RSIS and annually reported data (unless the context dictates oth-
erwise) the criterion defined as follows:

(a) ‘Average employment’ refers to the number of full-time
equivalents (FTEs) derived by dividing hours worked over the course
of a year among all applicable employees by 1,820 hours, which
would also be used to annualize full-time salaried positions created
part way through the tax year.
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(b) ‘Compensation’ under ORS 285B.626(1) means all remu-
neration to employees in the form of taxable income, such as wages
& salary, overtime pay, shift differential, profit-sharing, bonuses or
paid vacation, and associated fringe or financial benefits (whether
taxable or not), including life insurance, medical coverage or retire-
ment plans, but excluded are workplace amenities and payroll taxes
or costs similarly mandated to be paid directly by the employer under
federal, state or local law.

(c) ‘Full-time employees’ are persons, whose job or position is
year-round, and who received reimbursement or paid time (such as
sick leave) for more than 32 hours per week on average.

(d) ‘Hours worked’ include all hours that an employee worked,
and not holiday, vacation, sick leave or any other paid time where
no work was performed.

(e) ‘New’ or ‘newly’ means either the net increase in the eligi-
ble employer’s average employment over the level in the contract,
or all jobs and positions created for full-time employees since exe-
cution of the contract between the sponsor and eligible employer.

(f) ‘Overall’ comprises both existing and new employees/
employment.

(g) “Wage’ under ORS 285B.626(8) means the average annual
covered payroll of all employees for all industries in the state or in
the county containing the RSIS, whichever is less, as most recently
published by the Oregon Employment Department when an annual
report is submitted.

Stat Auth: ORS 285A.075, 285B.626(1) & (8), 285B.627(10) & 285B.630(7)

Stats. Implemented: ORS 285B.625 - 285B.632

Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14

123-097-3000
Tax Reimbursement Arrangements

For purposes of a TRA under ORS 285B.627(5)(a):

(1) Upon formal request of a sponsor qualified in accordance
with 123-097-1500, the department may finalize a contract with the
sponsor to reimburse it for Project costs under terms and conditions
consistent with this division of administrative rules.

(2) The TRA shall remain in effect indefinitely, until the spon-
sor’s total Project costs that are expected to ever be realized have
been reimbursed or other events cause termination as provided in the
contract.

(3) In its request for the TRA the sponsor must specify what
other funds, if any, will be used and are needed to complete prepa-
ration of the RSIS, including but not limited to Project activities.

(4) The sponsor must demonstrate that it is willing and able to
enter into a contract with the department, and that it has or can obtain
the administrative capacity to undertake and complete the Project.

(5) Unfinished elements of the Project must be ready to begin,
and the sponsor must commit in writing that if awarded the TRA
activity will proceed.

(6) The department shall consider the reasonableness of the
sponsor’s plans and estimated costs to prepare the RSIS, such that
notwithstanding Project costs or activities allowed at qualification,
the department may impose conditions or limitations on activities or
reimbursable amounts. The total amount subject to reimbursement
may not exceed final Project costs established in the contract, as the
parties may mutually agree to amend or revise.

(7) The department shall reimburse Incremental Revenue
received for that RSIS only after entering into a binding contract (the
TRA) in form and substance as provided by the department, which
shall stipulate that:

(a) Any and all reimbursements will be done in accordance with
terms of the contract;

(b) The liability of the department under the contract is subject
to temporary postponement or deferral at the discretion of the depart-
ment in order to best comply with the cap under ORS 285B.627(8);

(c) Reimbursements may be made only pursuant to authoriza-
tion of the TRA by the sponsor’s governing body through resolution
adopted in accordance with the sponsor’s requirements for public
notice;

(d) Reimbursement may commence in the fiscal year only after
the initial tax year described in OAR 123-097-2600(1)(a);

(e) Any resulting reimbursement depends on information report-
ed with an eligible employer in conformance with OAR 123-097-
2600; and

(f) Amounts reimbursed must be satisfactorily invoiced and
documented according to OAR 123-097-4500 and are limited to the

total for all outstanding Project costs incurred by the sponsor.
Stat Auth: ORS 285A.075 & 285B.627(10)
Stats. Implemented: ORS 285B.625 & 285B.627
Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14

123-097-3500
Loan Awards for Site Preparation

For purposes of a Loan Agreement under ORS 285B.627(5)(b):

(1) A sponsor qualified in accordance with 123-097-1500 may
submit a request in the form and with documentation as prescribed
by the department, in response to which the department may enter
into a contract to loan money from the Oregon Industrial Site Readi-
ness Program Fund (“Fund”) under terms and conditions consistent
with this division of administrative rules.

(2) The contract may:

(a) Include amounts in addition to Project costs to otherwise
prepare the RSIS for industrial uses; and

(b) Provide for partial forgiveness of Project costs under the
loan according to OAR 123-097-3700, that shall not unduly affect
the department’s underwriting assessment in this rule.

(3) The entire loan amount may not exceed the total of final Pro-
ject costs and any additional amount documented in the sponsor’s
loan request to prepare the RSIS, as determined by the department.
The department will also base the maximum loan amount on finan-
cial and credit analysis of the sponsor and the sponsor’s ability to
repay, the availability of moneys in the Fund, prudent funds man-
agement, and the annual cap under ORS 285B.627(8).

(4) In its request for the loan the sponsor must specify what
other funds, if any, will be used and are needed to complete prepa-
ration of the RSIS, including but not limited to Project activities. If
the sponsor identifies any state funds (whether grant or loan) as a
source to repay the loan (principal or interest), the contract may not
provide for loan forgiveness.

(5) Site preparation must be ready to begin, and the sponsor
must commit in writing that if awarded the loan, such work will pro-
ceed.

(6) The department shall consider the reasonableness of the
sponsor’s plans and estimated costs to prepare the RSIS, including
but not limited to qualified Project costs, such that notwithstanding
costs or activities allowed at qualification, the department may
impose conditions or limitations on activities or loan amounts or may
decline funding for what it determines is not functionally feasible or
cannot be adequately secured.

(7) The sponsor must demonstrate that it is willing and able to
enter into a contract with the department, and that it has or can obtain
the administrative capacity to undertake and complete the Project and
other site preparation activities to be funded out of loan proceeds.

(8) The department must find that the loan is secured by the
pledge of utility revenues or other revenues, collateral, or payments
from owners of specially benefited properties, and that such pledge
is sufficient, when considered with other collateral or assets, to
ensure repayment, and the sponsor has certified to the department
that there will be adequate funds available to repay loan principal and
interest.

(9) The loan shall, be a full faith and credit obligation payable
from any taxes that the sponsor may levy within the limitations of
Article X1, Sections 11 and 11b, of the Oregon Constitution and all
legally available funds of the sponsor. This does not preclude that
additional pledges of revenue or other collateral may be required as
security, including but not limited to specific revenues of the spon-
sor, revenues arising from site improvements or special assessment
revenues.

(10) If repayment of the loan substantially depends on a pledge
of (property) tax increment revenues from an urban renewal agen-
cy to the borrowing sponsor, the department’s financial analysis will
extend to the projected revenues’ viability and the financial and legal
adequacy of the proposed pledge of revenue.
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(11) The loan does not require match, although a Sponsor may
be responsible for closing costs associated with the loan including
but not limited to document preparation, review of documentation
for legal sufficiency, title, escrow, and recording or filing fees.

(12) The department shall set the interest rate for the loan recip-
ient (sponsor) at the time of awarding the loan based on subsidy need,
credit risk and other appropriate considerations.

(13) Interest accrual, repayment terms, disbursement schedules
and other necessary conditions shall be set by the department and
stated in the contract. The maximum term of a loan shall not exceed
20 years from the date of loan closing.

(14) The department has discretion to vary loan terms and con-
ditions from those enumerated in this rule as long as doing so serves

to further the goals and objectives of the Program.
Stat Auth: ORS 285A.075 & 285B.627(10)
Stats. Implemented: ORS 285B.625 & 285B.627
Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14

123-097-3600
Contract and Disbursement of Loan Award Funds

(1) The department shall disburse loan moneys from the Ore-
gon Industrial Site Readiness Program Fund (“Fund”) only after
entering into a binding contract with the sponsor in the form of a
Loan Agreement according to OAR 123-097-3500.

(2) The contract shall be in form and substance as provided by
the department and shall stipulate that:

(a) Any and all disbursements from the Fund will be done in
accordance with terms of the contract;

(b) The liability of the Department under the contract to dis-
burse loan money is:

(A) Contingent upon the availability of moneys in the Fund; and

(B) Subject to temporary postponement or deferral at the dis-
cretion of the department in order to best comply with the cap under
ORS 285B.627(8);

(c) The department is granted a lien on, or a security interest in,
the collateral as determined by the department to be necessary to
secure repayment of disbursed loan amounts;

(d) Loan forgiveness (if provided) is circumscribed as
described in OAR 123-097-3700; and

(e) Any other such necessary or appropriate function is met to
make loan disbursements as required by the department.

(3) Before any disbursement:

(a) If a portion of other funds needed to complete preparation
of the RSIS, as specified in OAR 123-097-3500(4), is not available
or committed at the time the award is made, the award shall be con-
ditional on securing the other needed funds or a binding commitment
for such funds.

(b) The Loan Agreement must be authorized by an ordinance,
order or resolution adopted by the sponsor’s governing body in
accordance with the sponsor’s requirements for public notice and

authorizing debt.
Stat Auth: ORS 285A.075 & ORS 285B.627(10)
Stats. Implemented: ORS 285B.625 & 285B.627
Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14

123-097-3700
Forgiving Portion of Loans

If a Loan Agreement provides for forgiveness:

(1) With each fiscal year, the department shall apply a credit
against outstanding (unamortized) loan principal based on the Incre-
mental Revenue received for that RSIS, up to but not exceeding 50
percent of Project costs that the sponsor has incurred prior to the fis-
cal year.

(2) Any Incremental Revenue that accumulates may be
applied later as further Project costs are incurred during or after that
fiscal year, until the date that the term of the loan is completed.

(3) The department shall separately track interest paid or
accrued on the loan, so that it does not base more than 20 percent of
the amount forgiven each fiscal year on such amounts, until more
than 20 percent can be used for lack of other Project costs, while still
ensuring that such interest overall does not represent more that 20
percent of total loan forgiveness.

(4) Loan forgiveness is prohibited:

(a) If seven years after the date of the director’s memorandum
in OAR 123-097-1500, the sponsor has not executed a contract with
an eligible employers according to 123-097-2500; or

(b) Going forward, once any repayment of the loan (principal
or interest) is actually made with any state funds (whether grant or
loan) other than loan forgiveness by this rule.

(5) In addition, any loan forgiveness:

(a) May commence in a fiscal year only after the initial tax year
described in OAR 123-097-2600(1)(a).

(b) Depends on information reported with an eligible employ-
er in conformance with OAR 123-097-2600.

(c) Must be based on Project costs satisfactorily invoiced and
documented according to OAR 123-097-4500.

(d) Does not count against the annual cap under ORS

285B.627(8) (rather, the earlier disbursement will have counted).
Stat Auth: ORS 285A.075 & ORS 285B.627(10)
Stats. Implemented: ORS 285B.625 & 285B.627
Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14

123-097-4000
Generating Incremental Revenue and Reimbursements

Independently for each eligible employer, under ORS
285B.630:

(1) The department shall process only those annual reports
received after the initial tax year described in OAR 123-097-
2600(1)(a).

(2) The information compiled by the department and provided
to the Department of Administrative Services:

(a) Shall depend on the reporting business’s current and con-
tinuing eligibility based on OAR 123-097-2500 and 123-097-2600;
and

(b) May be subject to scrutiny and corroboration as appropri-
ate and practicable, including but not limited to special communi-
cation with the business, documentation furnished through the spon-
sor, or employment data through relevant state agencies.

(3) Pursuant to actions of the Department of Administrative Ser-
vices and Department of Revenue and the department’s actual receipt
of 50 percent of Incremental Revenue under ORS 285B.630(2) to (6),
the department will use it primarily:

(a) For loan forgiveness in OAR 123-097-3700; or

(b) To issue sponsor reimbursements under an executed TRA
for amounts of Incremental Revenue that:

(A) Are received, up to but not exceeding 100 percent of Pro-
jects costs that the sponsor has incurred.

(B) Have accumulated, as further Project costs are incurred dur-

ing or after that fiscal year, until all such costs are reimbursed.
Stat Auth: ORS 285A.075, 285B.627(10) & 285B.630(7)
Stats. Implemented: ORS 285B.625 - 285B.632
Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14

123-097-4500
Sponsor’s Invoicing of Costs

For purposes of loan forgiveness or tax reimbursement, pur-
suant to a Loan Agreement or TRA:

(1) Not more than once a fiscal quarter, the sponsor shall file
an invoice with the department for expenditures and accruals that
clearly distinguishes current and previously identified costs, and is
ordered according to distinct Project activities in OAR 123-097-
2000(2).

(2) The invoice shall:

(a) Be accompanied by associated receipts, bills and other doc-
uments that the sponsor or department deem necessary to verify Pro-
ject costs, and that are not redundant of previously supplied evidence;

(b) Account for costs only after the completion of significant
milestones with the Project activity if not completion of the entire
activity;

(c) Indicate the most recent status of each Project activity;

(d) Not include any cost that is not part of the Project under the
Loan Agreement or TRA, regardless if funded with the loan or
incurred for other efforts to prepare the RSIS; and

(e) Not track interest under the Loan Agreement for purposes
of forgiveness.
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(3) If applicable for OAR 123-097-2000(2)(c)(D), the sponsor
shall maintain with its invoices a thorough accounting of how cer-

tain Projects costs are apportioned to the RSIS.
Stat Auth: ORS 285A.075 & 285B.627(7) & (10)
Stats. Implemented: ORS 285B.627 & 285B.632
Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14

123-097-4800
Program Funds

With respect to the Oregon Industrial Site Readiness Program
Fund established under ORS 285B.632, as administered by the
department:

(1) Moneys credited to it, in addition to the 50 percent of Incre-
mental Revenue received under ORS 285B.630, include but are not
limited to:

(a) Amounts specially appropriated by the Legislative Assem-
bly or transferred by the department, such as to capitalize the mak-
ing of loans.

(b) Interest earned on outstanding balances.

(c) Repayments of principle pursuant to Loan Agreements,
interest on that principle or amounts recovered in the event of default.

(d) The Incremental Revenue retained:

(A) In excess of total Project costs or of what may be otherwise
reimbursed pursuant to a TRA.

(B) As forgiven and credited to loan principle, or in excess of
what may be forgiven, pursuant to a Loan Agreement.

(e) Funding received from the federal government, other state
agencies, local governments, or any other source, including but not
limited to grants or gifts.

(2) The department may establish accounts within it for the pay-
ment of costs, reserves, operational expenses, revolving loan funds,
and so forth, consistent with this division of administrative rules and
ORS 285B.625 to 285B.632.

(3) The department may directly or indirectly grant, expend or
pay out moneys to:

(a) Reimburse sponsors pursuant to TRAs;

(b) Make disbursements pursuant to Loan Agreements;

(c) Finance associated administrative costs of the department;
or

(d) Pay other expenses necessary and appropriate to implement
ORS 285B.625 to 285B.632.

(4) Expenditures in any fiscal year as described in subsections
(3)(a) and (b) of this rule must be less than or equal to the cap in ORS
285B.627(8).

Stat Auth: ORS 285A.075, 285B.627(10) & 285B.630(7)

Stats. Implemented: ORS 285B.625 - 285B.632

Hist.: OBDD 9-2014, f. 4-30-14, cert. ef. 5-1-14

DIVISION 98

INDUSTRIAL SITE READINESS
ASSESSMENT PROGRAM

123-098-0010
Purpose

This division of administrative rules establishes standards and
criteria for the approval of grants related to the Industrial Site Readi-
ness Assessment Program (“Program”) to evaluate regional indus-

trial land inventories.
Stat Auth: ORS 285A.075, 285B.635-285B.642
Stats. Implemented: ORS 285B.635-285B.642
Hist.: OBDD 8-2014, f. 4-30-14, cert. ef. 5-1-14

123-098-0020
Definitions

ORS 285B.636 and OAR 123-001 (Procedural Rules) contain
definitions used in this division of administrative rules. In addition,
unless the context requires otherwise:

(1) “Private owner,” as used in ORS 285B.626(5)(b), means one
or more persons, businesses or nongovernmental organizations that
hold clear and lawful title to RSIS property, even if not owning it out-
right, and subject to the department’s acceptance, it may mean a pri-

vate developer with total and direct legal authority for the improve-
ment and disposition of the property from the actual private owner.

(2) “Public entity” as used in ORS 285B.626(5)(b), means a
government or agency of a:

(a) Local service district under ORS 174.116(2) that has a gen-
eral and abiding interest in the re/development of land within its ter-
ritory for industrial use and employment, such as a port, airport or
county service district; or

(b) City, county or federally recognized Indian Tribe in Oregon,
but excluding organizations under ORS chapter 190.

(3) “Public owner,” as used in ORS 285B.626(5)(a), means any
Tribe, local government or local service district in Oregon that owns
all of the Regionally Significant Industrial Site (RSIS).

(4) “Development agreement”” means an agreement between the
private owner and the public entity, defining the project(s), require-
ments, and responsibilities to develop the project to “market ready”.

(5) “Due diligence assessment” means an assessment of the
actions, costs and time frames involved in bringing regionally sig-
nificant industrial sites to market-ready status.

(6) “RSIA” means a Regionally Significant Industrial Area des-
ignated as such by:

(a) The Economic Recovery Review Council under ORS
197.723, as described in or proposed for OAR 966; or

(b) The Metro Council for regulation under Title 4 of Metro’s
Urban Growth Management Functional Plan, Metro Code Chapter
3.07.

(7) “Regionally Significant Industrial Site” (RSIS) means a site
as defined under ORS 285B.626(6), that has been certified per OAR
123-097-0500, and for which all or portions of the property belong
to the sponsor as a public owner or to one or more private owners,
with whom the sponsor has entered into agreement.

(8) “Regional Solutions Team” means interagency teams estab-
lished by the Governor for defined regions within the state comprised
of representative from each of the Department of Environmental
Quality (DEQ), the Department of Land Conservation and Devel-
opment (DLCD), the Department of Transportation (ODOT), the
Department of Housing and Community Services (OHCS), and the
Business Development Department (OBDD). The teams are led by
a Regional Coordinator who represents the Governor as a catalyst for
action in each region.

(9) “Regional industrial land inventory” means an inventory of
regionally significant industrial sites in a region that identifies devel-
opment-related constraints and opportunities to develop the region-
ally significant industrial sites and that rates the sites based on mar-
ket readiness.

(10) “Willing Property Owner”” means a public or private prop-
erty owner that is committed to bringing a RSIS to market-readiness
and pursuing development of the site for industrial use.

(11) “Market-ready” means that a RSIS has been issued all
appropriate and necessary development permits.

Stat Auth: ORS 285A.075, 285B.626, 285B.635 — 285B.642

Stats. Implemented: ORS 285B.636
Hist.: OBDD 8-2014, f. 4-30-14, cert. ef. 5-1-14

123-098-0030
Eligible Economic Development Districts

“Economic development district” means one of the following:

(1) The Affiliated Tribes of Northwest Indians Economic Devel-
opment Corporation, serving tribal members of the Burns-Paiute
Tribe, the Confederated Tribes of Coos, Lower Umpqua and Sius-
law Indians, the Confederated Tribes of Grand Ronde, the Confed-
erated Tribes of Siletz Indians, the Confederated Tribes of the
Umatilla Indian Reservation, the Confederated Tribes of the Warm
Springs Reservation of Oregon, the Coquille Indian Tribe, the Cow
Creek Band of Umpqua Tribe of Indians and the Klamath Tribes.

(2) The Cascades West Economic Development District, serv-
ing Benton, Lane, Lincoln and Linn

(3) The Columbia-Pacific Economic Development District,
serving Clatsop, Columbia and Tillamook Counties and western
Washington County.

(4) The CCD Business Development Corporation, serving
Coos, Curry and Douglas Counties.
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(5) The Greater Eastern Oregon Development Corporation,
serving Gilliam, Grant, Morrow, Umatilla, Wheeler, Harney and
Malheur Counties.

(6) The Central Oregon Intergovernmental Council, serving
Crook, Deschutes and Jefferson Counties.

(7) The Mid-Columbia Economic Development District, serv-
ing Hood River, Wasco and Sherman Counties.

(8) The Mid-Willamette Valley Council of Governments, serv-
ing Marion, Polk and Yamhill Counties.

(9) The South Central Oregon Economic Development District,
serving Lake and Klamath Counties.

(10) The Northeast Oregon Economic Development District
serving Baker, Union and Wallowa Counties.

(11) Southern Oregon Regional Economic Development, Inc.,
serving Jackson and Josephine Counties.

(12) Greater Portland, Inc., Portland-Vancouver Economic
Development District, serving Multnomah, Clackamas and Wash-
ington Counties.

Stat Auth: ORS 285A.075, 285B.635-285B.642

Stats. Implemented: ORS 285B.635-285B.642
Hist.: OBDD 8-2014, f. 4-30-14, cert. ef. 5-1-14

123-098-0040
Site Assessment and Development Plan Grants

(1) As funds are available, the Department will provide grants
on a competitive basis to: Public owners of RSIS or public entities
that have entered into development agreements or other agreements
with private owners with respect to RSIS, to perform due diligence
assessments, define development-related constraints and create
detailed development plans to move the site(s) toward a state of mar-
ket-readiness.

(2) Regionally significant industrial sites (RSIS) include;

(a) Sites identified within designated Regional Significant
Industrial Areas (RSIA); or

(b) Sites considered and designated by the Department from
nominations by Public Entity. Nominations may be submitted at any
time, considered in order received, within the following criteria and
requirements:

(A) Contains site or sites, including brownfields and “Decision
Ready” sites, that are suitable for the location of new industrial uses
or the expansion of existing industrial uses and can provide signif-
icant additional employment in the region;

(B) Has site characteristics that give the area significant com-
petitive advantages that are difficult or impossible to replicate in the
region;

(C) Has superior access to transportation and freight infras-
tructure, including but not limited to rail, port, airport, multimodal
freight or transshipment facilities and other major transportation
facilities or routes;

(D) Public Entity has entered into Development Agreement
with the property owner (public or private);

(E) Property is available for sale or lease, and listed on Oregon’s
site selection service;

(F) Specifically identified in the Regional Solutions Team pro-
ject list or priorities; and

(G) The nomination request will be considered by Department
staff and Regional Solutions Team, who will complete a staff report
and respond to Public Entity with written decision within 45 days of
receipt of the nomination.

(3) Grant awards will based on the following factors:

(a) Availability of appropriated funds;

(b) Total program not to exceed 80 percent of annual allocation;

(c) Public Entity grant not to exceed the lesser of $100,000 per
site or amount established in annual program guidelines;

(d) Assessments and development plans that contribute towards
“Certified Industrial Site”” designation;

(e) Receipt of complete application form provided by Depart-
ment that includes at a minimum: Public Entity applicant informa-
tion, copy of property listing, map of proposed RSIS, sponsor agree-
ments, scope of work and budget estimate, consultation with
Regional Solution Team(s), and contact information; and

(f) Department reserves the right to prioritize sites and assess-
ments proposed in the application to meet fund limitations and State
or Regional priorities.

Stat Auth: ORS 285A.075, 285B.635-285B.642

Stats. Implemented: ORS 285B.635-285B.642

Hist.: OBDD 8-2014, f. 4-30-14, cert. ef. 5-1-14

123-098-0050
Regional Inventory/Assessment, and Regional Planning Grants

(1) As funds are available, the Department will provide grants
to conduct regional industrial land inventories, assess site develop-
ment costs, prioritize regionally significant industrial sites, and eval-
uate market-ready status of industrial sites, to: Economic Develop-
ment Districts as defined in 123-098-0030 that are committed and
have the ability to perform regional industrial land inventories for a
specific region and/or prioritize regionally significant industrial sites
in a region for due diligence assessment and site preparation costs.

(2) Grant awards will be based on the following factors:

(a) Availability of appropriated funds;

(b) Total not to exceed 20 percent of annual program allocation;

(c) Individual Economic Development District grant not to
exceed the lesser of $50,000 or amount established in annual pro-
gram guidelines;

(d) Receipt of complete application form provided by Depart-
ment that includes at a minimum: Public Entity applicant informa-
tion, list of existing relevant studies, scope of work and budget esti-
mate, participating Public Entities, cooperating agreements, budget
and in-kind match, public involvement and support, consultation
with Regional Solution Team(s), and contact information; and

(e) Department reserves the right to modify scope and assess-
ments proposed in the application to meet fund limitations and State
or Regional priorities.

(3) Matching fund requirement to be set by the Department in
annual application guidelines.

Stat Auth: ORS 285A.075, 285B.635-285B.642

Stats. Implemented: ORS 285B.635-285B.642

Hist.: OBDD 8-2014, f. 4-30-14, cert. ef. 5-1-14

123-098-0060
Uncommitted Annual Program Allocation

Uncommitted funds from annual allocations will be added to the
following annual allocation and made available in procedures
defined within these rules.

Stat Auth: ORS 285A.075, 285B.635-285B.642

Stats. Implemented: ORS 285B.635-285B.642

Hist.: OBDD 8-2014, f. 4-30-14, cert. ef. 5-1-14

123-098-0070
Reporting

(1) Copies of final reports to be submitted to the Department
within 30 days of receipt by Public Entity; and

(2) Annual progress report from Public Entity of all activities
conducted or completed by program funding, and current budget to
be submitted to Department within 60 days following the end of the
Fiscal Year.

Stat Auth: ORS 285A.075, 285B.635-285B.642

Stats. Implemented: ORS 285B.635-285B.642

Hist.: OBDD 8-2014, f. 4-30-14, cert. ef. 5-1-14

DIVISION 135
BROWNFIELDS REDEVELOPMENT LOAN FUND

123-135-0000
Purpose

The purpose of these rules is to implement the Brownfields
Redevelopment Fund created in 1997 through Chapter 738 Oregon
Laws 1997 and amended by Chapter 96 Oregon Laws 2001. The pur-
pose of the Brownfields Redevelopment Fund is to enhance the avail-
ability of resources through program development, grant proposals
and other appropriate methods necessary to determine and facilitate
the funding of environmental actions on properties that are brown-

fields.
Stat. Auth.: ORS 285A.075
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Stats. Implemented: ORS 285A.185 & 285A.188

Hist.: EDD 2-2001, f. & cert. ef. 2-1-01; EDD 8-2001(Temp), f. & cert. ef. 11-
15-01 thru 5-14-02; EDD 10-2002(Temp), f. & cert. ef. 5-15-02 thru 11-11-02;
Administrative correction 11-29-02; EDD 18-2002, f. & cert. ef. 12-10-02; OBDD
7-2010, f. 3-30-10, cert. ef. 4-1-10

123-135-0010
Policy

It is the policy of the Oregon Business Development Depart-
ment to promote sustainability and assist rural or distressed com-
munities with local development priorities. Facilitating environ-
mental cleanup consistent with a polluter-pays principle and the
redevelopment of brownfields furthers this policy. The benefits of
redeveloping brownfields include: promoting economic develop-
ment; enabling efficient land use; minimizing the construction of new
service infrastructure; facilitating the resolution of environmental jus-

tice issues; and protecting environmental and human health.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.185 & 285A.188
Hist.: EDD 2-2001, f. & cert. ef. 2-1-01; EDD 8-2001(Temp), f. & cert. ef. 11-
15-01 thru 5-14-02; EDD 10-2002(Temp), f. & cert. ef. 5-15-02 thru 11-11-02;
Administrative correction 11-29-02; EDD 18-2002, f. & cert. ef. 12-10-02; OBDD
7-2010, f. 3-30-10, cert. ef. 4-1-10

123-135-0020
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. As used in this division,
the following terms shall have the following meaning unless other-
wise indicated:

(1) “Bridge Loan” means a loan that will be repaid in full at the
end of a short-term, twelve (12) to twenty four (24) months in length
as determined at time of award or upon request within one year of
award, following loan closing;

(2) “Brownfield” means real property where expansion or rede-
velopment is complicated by actual or perceived environmental con-
tamination as defined in ORS 285A.185(1);

(3) “Capacity Building” involves conducting necessary studies
that support the evaluation of a site or sites and incorporates cleanup
activities for a site or sites with or without an identified redevelop-
ment use but within zoning parameters to meet the buildable lands
needs of a municipality;

(4) “Collateral” means property subject to a security interest or
security agreement as defined in ORS 79.1050;

(5) “Contribution” means cash, a reduction in land sale price,
a donation of real property or personal services of value; or some
other like act that offsets the benefit of receiving sums from the Fund
that are conveyed on a recipient or site owner who is a potentially
responsible party for a release of a hazardous substance or is poten-
tially liable for the cost of cleanup at the site according to ORS
465.255;

(6) “Environmental Action” means activities undertaken to:

(a) Determine if a release has occurred, if the release, or poten-
tial release, poses a significant threat to human health or the envi-
ronment, or if additional remedial actions may be required at the site;

(b) Conduct a remedial investigation and a feasibility study;

(c) Plan for remedial action or removal action; or

(d) Conduct a remedial action or removal action at a site.

(7) “Environmental Insurance” means a specific form of casu-
alty insurance based on industry custom standards. Policies such as,
but not limited to, cleanup cost caps, secured creditor on impaired
property, or pollution legal liability are examples of environmental
insurance;

(8) “Environmental Justice” means community based issues,
concerns, or problems resulting from the disparate effects caused by
the placement and/or proximity of facilities that negatively impact
minority or low-income populations;

(9) “Environmental Service Professional” means an entity that
has the necessary experience, capacity, expertise, or is otherwise cer-
tified to conduct environmental actions;

(10) “Facility” means any building, structure, installation,
equipment, pipe or pipeline including any pipe into a sewer or pub-
licly owned treatment works, well, pit, pond, lagoon, impoundment,

ditch, landfill, storage container, above ground tank, underground
storage tank, motor vehicle, rolling stock, aircraft, or any site or area
where a hazardous substance has been deposited, stored, disposed of,
or placed, or otherwise come to be located and where a release has
occurred or where there is a threat of a release, but does not include
any consumer product in consumer use or any vessel. Facility has the
meaning given in ORS 465.200;

(11) “Fund” means the Brownfields Redevelopment Fund;

(12) “Hazardous Substance” has the meaning given in ORS
465.200;

(13) “Institutional Controls” has the meaning given in ORS
465.315 and OAR 340-122-0115(32);

(14) “Municipality” means an Oregon city, county, the Port of
Portland created by ORS 778.010, a county service district organized
under ORS Chapter 451, a district as defined in 198.010, a tribal
council of a federally recognized Indian tribe in Oregon, an airport
district organized under ORS 838, or any other municipal corpora-
tion or quasi-municipal corporation.

(15) “Non-Profit” means an organization certified under sec-
tions 501(c)(2) through (4) and (6) through (8) and (10) of the Inter-
nal Revenue Code;

(16) “Person” means any individual, association of individuals,
company, joint venture, partnership, or corporation;

(17) “Project” and “Project Description” means the resulting
combination of the site, the proposed activities to be performed, the
proposed or likely redevelopment use, and any other information
stated in the Fund application;

(18) “Prospective Purchaser Program” refers to ORS 465.327
and associated administrative rules;

(19) “Release” (as in release of a hazardous substance) has the
meaning given in ORS 465.200;

(20) “Scope of Work” means a detailed plan to perform in part
or in whole an environmental action. Scopes of work shall be draft-
ed by an environmental service professional;

(21) “Site” means the parcel or parcels of real property on
which the funded activities will be performed;

(22) “Site Characterization” means determining and delineat-
ing the boundaries of the plume(s) of contamination and/or deter-
mining the status of the contamination such as whether it is migrat-
ing or crossing from one media to another, such as from soil to water,
at the site. This review provides a level of detail comparable to a
“preliminary assessment” (PA) as described in OAR 340-122-0072
and may be comparable to a “Phase II Environmental Site Assess-
ment” under ASTM Standard E 1903;

(23) “Site Investigation” means a historic use investigation of
the site involving, but not limited to, the analysis of aerial photos,
public and private records, personal interviews, and other documents
and data sources to determine the likelihood of a release of a haz-
ardous substance at the site or facility. This review provides a level
of detail comparable to a “Phase I” review under ASTM Standards
E1527 and 1528 and is often a desktop review without any sampling;

(24) “Site Sampling” means systematically obtaining and ana-
lyzing representative samples from the site of relevant media such
as soil and water to determine the presence of and/or the concentra-
tion of the contamination and/or identify the specific substances or
compounds comprising the contamination. Sampling is a critical
component of the “preliminary assessment” (PA) conducted under
OAR 340-122-0072 or the ASTM “Phase II” under E-1903;

(25) “Term Loan” means a loan to be paid over a period of
years, usually ten (10) to fifteen (15), with a rate of interest;

(26) “Voluntary Cleanup Program” relates to ORS 465.325 and

associated administrative rules.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.185 & 285A.188
Hist.: EDD 2-2001, f. & cert. ef. 2-1-01; EDD 8-2001(Temp), f. & cert. ef. 11-
15-01 thru 5-14-02; EDD 10-2002(Temp), f. & cert. ef. 5-15-02 thru 11-11-02;
Administrative correction 11-29-02; EDD 18-2002, f. & cert. ef. 12-10-02; EDD
3-2007(Temp), f. & cert. ef. 8-10-07 thru 2-5-08; Administrative correction 2-22-
08; EDD 18-2008, f. & cert. ef. 6-4-08; OBDD 7-2010, f. 3-30-10, cert. ef.
4-1-10
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123-135-0030
Applicant Eligibility

(1) Any person, non-profit, or municipality is eligible to make
application to the Department for assistance from the Fund as long
as they are not subject to exclusion by ORS 285A.188(3)(a).

(2) Eligibility under OAR 123-135-0030 shall also be deter-
mined based on the status of compliance with enforcement actions
against the applicant by the Oregon Department of Environmental
Quality.

(3) If the applicant is not the land owner and the site is owned
by a person that is excluded by OAR 123-135-0030(1), the applica-
tion will not be accepted unless the applicant provides documenta-
tion adequately demonstrating how the funded activities will facil-
itate a transfer in ownership of the site to a person not subject to the
exclusion.

(4) An applicant who is a responsible party for a release of a
hazardous substance or is liable for the cost of cleanup at the project
site according to ORS 465.255, must provide some form of contri-
bution to the project to be eligible.

(5) An applicant that makes willful misrepresentations regard-
ing applicant eligibility on a Fund application may be subject to the
remedies described in OAR 123-135-0090.

(6) Applicant must have the authority and ability to enter into

a contract with the Department.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.185 & 285A.188
Hist.: EDD 2-2001, f. & cert. ef. 2-1-01; EDD 8-2001(Temp), f. & cert. ef. 11-
15-01 thru 5-14-02; EDD 10-2002(Temp), f. & cert. ef. 5-15-02 thru 11-11-02;
Administrative correction 11-29-02; EDD 18-2002, f. & cert. ef. 12-10-02; OBDD
7-2010, f. 3-30-10, cert. ef. 4-1-10

123-135-0040
Project Eligibility

(1) Projects may contain non-residential underground storage
tanks. Superfund sites on the National Priorities List are not eligible.
Reimbursable project activities include, but are not limited to:

(a) Site investigation;

(b) Site sampling;

(c) Site characterization;

(d) Review, compilation and analysis of study data into a report;

(e) Feasibility studies;

(f) Plans for remedial action or removal;

(g) Conducting of a remedial action or removal at a site; or

(h) Regulatory oversight fees.

(2) Projects on sites that contain or are proposed to contain only
privately owned single family residential dwelling(s) or privately
owned multi-family dwelling(s) are not eligible for Fund assistance
unless substantial public benefit can be demonstrated.

(3) Projects on sites that contain or are proposed to contain
mixed use development such as a structure or structures that contain
combined commercial and residential uses are eligible if:

(a) A written endorsement for the project from the local juris-
diction is included with the application;

(b) The project will provide a substantial public benefit; or

(c) The project is part of a downtown or mixed use center rede-
velopment.

(4) The Department will determine if a project will have sub-
stantial public benefit.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.185 & 285A.188

Hist.: EDD 2-2001, f. & cert. ef. 2-1-01; EDD 8-2001(Temp), f. & cert. ef. 11-

15-01 thru 5-14-02; EDD 10-2002(Temp), f. & cert. ef. 5-15-02 thru 11-11-02;

Administrative correction 11-29-02; EDD 18-2002, f. & cert. ef. 12-10-02; EDD

8-20006, f. 10-30-06, cert. ef. 10-31-06; OBDD 7-2010, f. 3-30-10, cert. ef. 4-1-

10

123-135-0050
Application Requirements

(1) Applications that include capacity building, site sampling
and/or site characterization must discuss in their project description
how the funded activities will contribute or lead to cleanup and/or
redevelopment of the site.

(2) Applications that include a site characterization must discuss
in the project description how the funded activities will contribute
or lead to a remediation plan or a No Further Action Determination
by the Oregon Department of Environmental Quality.

(3) Applications that include a remedial or removal action or
plan must identify the proposed redevelopment use in the project
description and must provide documentation that demonstrates how
the proposed redevelopment use is attainable.

(4) Applications that include a remedial or removal action or
plan must discuss in the application how the plan or action will com-
ply with state cleanup law and will contribute to the proposed rede-
velopment. The Department may ask the applicant to provide doc-
umentation that demonstrates how compliance or how progress
towards the proposed redevelopment will be achieved.

(5) Applications that include a remedial or removal action but
do not identify a redevelopment use as described in OAR 123-135-
0050(4) are eligible if the project is for capacity building. Written
endorsement for the capacity building project must be obtained from
the local jurisdiction and be included in the application if the appli-
cant is not a municipality.

(6) The sum of funding requested in the Fund application must
be consistent with the scope and scale of work in the project descrip-
tion compared with an industry custom standard. If the amount
requested is inconsistent with the scope and scale of work in the pro-
ject description, the Department may work with the Applicant and
Oregon Department of Environmental Quality to adjust the amount
of the award or the scope and scale of work in the project descrip-
tion.

(7) If OAR 123-135-0030(4) or (5) applies, the necessary infor-
mation regarding property transfer and/or contribution must also be

included in the application.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.185 & 285A.188
Hist.: EDD 2-2001, f. & cert. ef. 2-1-01; EDD 8-2001(Temp), f. & cert. ef. 11-
15-01 thru 5-14-02; EDD 10-2002(Temp), f. & cert. ef. 5-15-02 thru 11-11-02;
Administrative correction 11-29-02; EDD 18-2002, f. & cert. ef. 12-10-02; OBDD
7-2010, f. 3-30-10, cert. ef. 4-1-10

123-135-0065
Application Considerations and Processing

(1) Applications may be submitted to the Department at any
time. The Department shall not process an incomplete Fund appli-
cation. Applications are complete when all relevant requirements of
this Division are met.

(2) The Department can waive application requirements in order
to make an application completion determination if it is demonstrated
that such a waiver would serve to further the goals and objectives of
the Fund and would not violate any statutory requirements.

(3) The Department may request additional information about
the project that is not listed in this division if necessary to facilitate
application processing.

(4) When evaluating an application, the Department shall con-
sider the following:

(a) The extent to which real or perceived contamination pre-
vents the property from being fully utilized;

(b) The need for providing public assistance, after considering
the difficulty of obtaining financing from other sources or of obtain-
ing financing at reasonable rates and terms;

(c) The degree to which redevelopment of the property provides
opportunity for achieving protection of human health or the envi-
ronment by reducing or eliminating the contamination of the prop-
erty and for contributing to the economic health and diversity of the
area;

(d) The probability of the success of the intended use or the
degree to which redevelopment of the property provides a public pur-
pose following remediation of the property;

(e) Compliance with the land use plan of the local government
with jurisdiction over the property;

(f) Endorsement from the local government with jurisdiction
over the property.

(5) In the event of a shortage of funds, priority will be given to
projects that provide significant economic benefit such as the cre-
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Chapter 123  Oregon Business Development Department

ation of manufacturing or traded sector jobs and the Department may,
at its discretion, consider other factors that demonstrate substantial
public benefit.

(6) No more than sixty percent (60%) of the total amount of the
Fund in any biennium shall be awarded to persons who are liable
with respect to the site under ORS 465.255. The sixty percent (60%)
limitation will be calculated at the beginning of each biennium and
will be applied to the total, non-obligated, funds available in the
Fund. Only awards to recipients that caused or contributed to the con-
tamination at a site shall be included in the sixty percent (60%) cal-
culation.

(7) Department approval of an application may contain condi-
tions which will become part of the funding agreement.

(8) The Department will conduct a financial review on complete
applications in accordance with prudent lending practices. Condi-
tions of an loan award such as requiring collateral or other security;
requiring a co-signer or guarantor; or obtaining an environmental
insurance policy may be required in order to provide additional secu-
rities to mitigate credit deficiencies.

(9) The Department may request additional information from
the applicant to facilitate a funding decision.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.185 & 285A.188
Hist.: OBDD 7-2010, f. 3-30-10, cert. ef. 4-1-10

123-135-0080
Loan Agreement Conditions

(1) Loans do not require match. Applicants may be responsible
for closing costs associated with the loan including but not limited
to document preparation, review of documentation for legal suffi-
ciency, title, escrow, recording or filing fees.

(2) The Department shall set the interest rate for municipal and
non-municipal loan recipients at the time of award based on subsidy
need, credit risk, and other appropriate considerations.

(3) Interest accrual, repayment and disbursement schedules, and
other necessary conditions shall be stated in the loan agreement.

(4) Bridge loans shall have a maximum term of one (1) year
from the beginning of loan disbursement unless the loan recipient
requests an extension.

(a) Upon receipt of a request for extension, the maximum term
of the extension shall not exceed one (1) additional year. If a bridge
loan is not repaid within the approved period, a rate of interest may
be applied from the date of first disbursement.

(b) A bridge loan recipient may be converted to a term loan. If
a loan is converted, a rate of interest shall be applied from the date
of first disbursement.

(5) The Department will set terms of repayment with consid-
eration to the applicant’s ability to repay, credit worthiness, economic
benefit of the project, and use of proceeds as defined in the project.
The maximum term of a loan shall not exceed 20 years from the date
of loan closing.

(6) A term loan may convert to a bridge loan with the approval
of the Department as long as the maximum bridge loan term of two
(2) years has not passed from the date of loan closing.

(7) If the project includes other funding in the form of loan(s)
obtained from a financial institution, the Department may subordi-
nate the Fund loan to the financial institution loan(s) if appropriate.

(8) The Department has the discretion to establish loan terms
that differ from those enumerated in OAR chapter 123, division 135
as long as it furthers the goals and objectives of the program.

(9) For loan funded projects, the total loan amount shall not

exceed the final total project cost.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.185 & 285A.188
Hist.: EDD 2-2001, f. & cert. ef. 2-1-01; EDD 8-2001(Temp), f. & cert. ef. 11-
15-01 thru 5-14-02; EDD 10-2002(Temp), f. & cert. ef. 5-15-02 thru 11-11-02;
Administrative correction 11-29-02; EDD 18-2002, f. & cert. ef. 12-10-02; OBDD
7-2010, f. 3-30-10, cert. ef. 4-1-10

123-135-0087
Grant Contract Conditions

(1) Municipal and eligible non-profit organization applicants
may be eligible for grants. Determination of grant eligibility will be
made by the Department at the time of award and may be based on
subsidy need, credit risk, economic benefit, and other appropriate
considerations. The Department has the discretion to impose condi-
tions on the grant. Conditions shall be part of the grant contract, and
if appropriate, the Department may require the recipient to demon-
strate or document how the conditions have or will be met before
funds are disbursed in whole or in part.

(2) All grant awards require some level of match. The level of
match required will be determined based upon the liability consid-
erations associated with the applicant and may have some portion
waived if the applicant acquired the property according to ORS
465.327.

(3) For municipal and qualifying non-profit organization grant
recipients, acceptable grant match includes cash, in-kind services, or
other contributions of measurable value.

(4) For municipal and qualifying non-profit organization grant
recipients that are not potentially liable for having caused or con-
tributed to the release of contamination at the site and for which the
project is located in or benefits a designated economically distressed
community, the grant match is ten percent (10%) of the total award.

(5) For municipal and qualifying non-profit organization grant
recipients that are not potentially liable for having caused or con-
tributed to the release of contamination at the site and for which the
project is not located in or does not benefit a designated economi-
cally distressed community, the grant match is twenty percent (20%)
of the total award.

(6) Municipal and qualifying non-profit organization applicants
that are potentially liable because the applicant’s conduct lead to or
contributed to the release of contamination at the site receiving the
environmental action are subject to a one to one (1:1) or 100% of
award match requirement. Match must be in cash.

(7) Grant awards cannot exceed the final total project cost less
the required match with a maximum award of $60,000. For grant
funded projects with a match ratio of one to one (1:1), the final grant
award shall not exceed fifty percent (50%) of the total final project
cost or a maximum award of $60,000.

(8) If the environmental action at the site was funded with a
condition requiring repayment of the grant the grant award must be
repaid with any net profits generated from the resale of the site if that
sale occurs within five (5) years after the completion of the envi-
ronmental action. The repayment amount is the lesser of either the
net profits or the amount of the grant award. Net profits equal the
resale price less the sum of the purchase price and the required match
for the project. In the case of properties resold by a county after prop-
erty tax foreclosure, net profits equal the sum of the outstanding
property tax, required match, and eligible expenses incurred by the
County prior to award that are related to conducting environmental
actions on the property.

(9) The Department shall make available technical assistance
grants to municipalities for capacity building. Technical assistance
grants may not exceed $25,000 per municipality. Technical assistance
grants shall not be subject to financial review. Technical assistance
grants shall require a 10% match which may include case, in-kind
services or other contributions of measurable value.

(10) Notwithstanding applicant and project eligibility, the
amount of a grant award shall be based on the availability of grant
funds at the time of the award. The grant capacity of the Fund is
determined by the Department based on a percentage of biennial allo-
cations. The Department has the discretion to make grant awards less
than the amount requested in the application if it is necessary to
ensure grant capacity until the next allocation to the Fund by the
Commission.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.185 & 285A.188

Hist.: EDD 18-2002, f. & cert. ef. 12-10-02; OBDD 7-2010, f. 3-30-10, cert. ef.

4-1-10
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123-135-0090
Remedies

(1) If, at any time, it is discovered that the applicant or the pro-
ject violates the applicant eligibility exclusions in OAR 123-135-
0030 or the project eligibility exclusions in 123-135-0040. The
Department may seek legal remedies against applicants that fail to
comply with the requirements governing the fund. Remedies will not
be imposed by the Department until the applicant has been notified
in writing of deficiencies and has been given a reasonable time to
respond and correct the deficiencies noted.

(2) One or more of the following remedies may be imposed by
the Department:

(a) Bar a recipient from applying for future Fund assistance;

(b) Revoke an existing Fund award;

(c) Withhold unexpended Fund funds;

(d) Require return of unexpended funds;

(e) Demand immediate repayment of expended funds at a mar-
ket based rate of interest; or

(f) Withhold other state funds.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.185 & 285A.188

Hist.: EDD 2-2001, f. & cert. ef. 2-1-01; EDD 18-2002, f. & cert. ef. 12-10-02;
OBDD 7-2010, f. 3-30-10, cert. ef. 4-1-10

123-135-0100
Subsidies and Waivers

(1) The Department has the discretion to waive interest charges
or provide interest rate subsidies in the form of rate reductions and
may grant any other form of waiver or subsidy within its authority.
The Department shall utilize its discretion to make available inter-
est charge waivers or provide interest rate subsidies following finan-
cial evaluation of the complete application taking into consideration
the relationship between the project and the needs of the local com-
munity; the availability and or leveraging of other sources of fund-
ing in the project; and after determining whether the incentive will
result in a substantial public benefit.

(2) The department shall waive interest for all bridge loans. The
department shall set an interest rate for a bridge loan at the time of
application approval in the event the bridge loan becomes a term loan
or is not repaid within the allowed time period.

(3) Applicants may request consideration for incentives in the
Fund application. The Department shall rule on all incentive requests
made in the Fund application at the time of application approval.

(4) Determination of whether or not a project will result in a
substantial public benefit will be made on a case-by-case basis by the
Department.

(5) The Department may waive non-statutory requirements of
this program if it is demonstrated such a waiver would serve to fur-

ther the goals and objectives of the program.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.185 & 285A.188
Hist.: EDD 2-2001, f. & cert. ef. 2-1-01; EDD 10-2002(Temp), f. & cert. ef. 5-
15-02 thru 11-11-02; Administrative correction 11-29-02; EDD 18-2002, f. & cert.
ef. 12-10-02; OBDD 7-2010, f. 3-30-10, cert. ef. 4-1-10

123-135-0110
Consultation with Department of Environmental Quality

(1) In accordance with ORS 285A.188(4), the Department shall
consult with the Department of Environmental Quality prior to the
decision to approve an application. The Department shall provide the
Department of Environmental Quality with information about the
applicant, property, project description, environmental service pro-
fessional, and funding amount requested.

(2) The Department of Environmental Quality shall verify with-
in a reasonable period of time whether the applicant is ineligible for
funding assistance in accordance with ORS 285A.188(3)(a).

(3) Any recommendations or relevant comments from the
Department of Environmental Quality that are submitted to the
Department within a reasonable period of time shall be included as

part of the application for consideration.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.185 & 285A.188

Hist.: EDD 2-2001, f. & cert. ef. 2-1-01; EDD 10-2002(Temp), f. & cert. ef. 5-
15-02 thru 11-11-02; Administrative correction 11-29-02; EDD 18-2002, f. & cert.
ef. 12-10-02; OBDD 7-2010, f. 3-30-10, cert. ef. 4-1-10

DIVISION 140

OREGON COALITION BROWNFIELDS
CLEANUP FUND

123-140-0010
Purpose, Scope, and Incorporated Documents

(1) As provided in Oregon Revised Statutes (ORS) 285A.190,
the Oregon Business Development Department shall administer the
federally funded revolving fund to provide cleanup financing to eli-
gible publicly and privately owned brownfields as authorized by the
Comprehensive Environmental Response, Compensation, and Lia-
bility Act, as amended, by the Small Business Liability Relief and
Brownfields Revitalization Act of 2001 (P.L 107-118).

(2) Oregon Coalition Brownfields Cleanup Fund Program is
funded through a cooperative agreement (BF-97080301, and as
amended from time to time) between the U.S. Environmental Pro-
tection Agency and Department and includes any program income
generated as a result of Department loans to Recipients as provided
for in ORS 285A.192. The primary objectives of the Program are to:

(a) Remove or abate environmental health risks at sites not yet
addressed by the private market;

(b) Provide resource assistance to rural, distressed, or affected
communities allowing them to build quality, livable communities and
neighborhoods; and

(c) Employ a problem-solving philosophy of coordination
through state and local partnerships.

Stat. Auth.: ORS 285A.190, 285A.192 & 285A.075

Stats. Implemented: ORS 285A.190

Hist.: EDD 9-2006, f. 10-30-06, cert. ef. 10-31-06; OBDD 8-2010, f. 3-30-10, cert.

ef. 4-1-10; OBDD 19-2010(Temp), f. & cert. ef. 5-21-10 thru 11-17-10; OBDD

39-2010, f. 10-29-10, cert. ef. 11-1-10

123-140-0020
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. For purposes of this divi-
sion of administrative rules, unless the context demands otherwise:

(1) “Applicant” means any public or private entity that is eli-
gible under OAR 123, division 140 to receive an OBCF loan or grant
and that has control over or access to a brownfields site, except those
entities that may potentially be liable under CERCLA, or are cur-
rently suspended or debarred from receiving federal funding, or are
otherwise declared ineligible.

(2) “Brownfields” means real property, the expansion, rede-
velopment, or reuse of which may be complicated by the presence
or potential presence of a hazardous substance, pollutant, or con-
taminant.

(3) “CERCLA” means the Comprehensive Environmental
Response, Compensation and Liability Act (42 United States Code
9601) as amended by the Small Business Liability Relief and Brown-
fields Revitalization Act (P.L. 107-118), and any subsequent amend-
ments.

(4) “Fund” means the Oregon Coalition Brownfields Cleanup
Fund.

(5) “Non-profit Organization” means as defined at Section 4(6)
of the Federal Financial Assistance Management Improvement Act
of 1999 except those non-profit organizations described in Section
501(c)(4) of the Internal Revenue Code that engage in lobbying
activities as defined in Section 3 of the Lobbying Disclosure Act of
1995.

(6) “Program” means the Oregon Coalition Brownfields
Cleanup Fund Program

(7) “Project” means under this division those remedial ad/or
removal action activities identified in the Contract for which the
Recipient may expend, obligate or commit funds to address cleanup
of a brownfields.
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Chapter 123  Oregon Business Development Department

(8) “Recipient” means an Applicant that has been awarded an
OBCEF grant or loan for a Project.

(9) “Remedial and/or Removal Actions” means those eligible
cost activities listed in the Program Guidelines and Application
Handbook.

(10) “Site” means the parcel or parcels of real property on
which the funded activities will be performed;

(11) “USEPA” means the Environmental Protection Agency of

the United States federal government.
Stat. Auth.: ORS 285A.190 & 285A.192, 285A.075
Stats. Implemented: ORS 285A.190
Hist.: EDD 9-2006, f. 10-30-06, cert. ef. 10-31-06; OBDD 8-2010, f. 3-30-10, cert.
ef. 4-1-10; OBDD 19-2010(Temp), f. & cert. ef. 5-21-10 thru 11-17-10; OBDD
39-2010, f. 10-29-10, cert. ef. 11-1-10

123-140-0030
Eligible Applicants and Activities

(1) Eligible loan applicants are any public, private, or Non-Prof-
it organization with control over or access to a brownfields site,
except those entities which are potentially liable under CERCLA, or
which are currently suspended, debarred from receiving federal fund-
ing, or are otherwise declared ineligible.

(2) Eligible grant applicants are any public or Non-Profit orga-
nization that owns a brownfields at the time the grant is awarded,
except those entities which are potentially liable under CERCLA,
which are currently suspended, debarred from receiving federal fund-
ing, or are otherwise declared ineligible.

(3) Eligible and ineligible activities are defined in CERCLA and
in USEPA’s Revolving Loan Fund Administrative Manual (October
2004), as well as subsequent revisions or editions of such guidelines.

Stat. Auth.: ORS 285A.190 & 285A.192,285A.075

Stats. Implemented: ORS 285A.190

Hist.: EDD 9-2006, f. 10-30-06, cert. ef. 10-31-06; OBDD 8-2010, f. 3-30-10, cert.

ef. 4-1-10; OBDD 19-2010(Temp), f. & cert. ef. 5-21-10 thru 11-17-10; OBDD
39-2010, f. 10-29-10, cert. ef. 11-1-10

123-140-0040
Program Information

(1) The Department shall prepare program guidelines, appli-
cation forms and other supplemental program information to help eli-
gible Applicants seek financing and prepare loan and/or grant appli-
cations for the Fund.

(2) Program guidelines as prepared under section (1) of this rule
shall include, but not be limited to, an explanation of project eligi-
bility, applicant eligibility, types of financial assistance, loan rates
and terms, borrowing guidelines, public notification process, pro-
curement requirements, contract administration, federal crosscutting
requirements and environmental review process.

(3) In addition to this division of administrative rules, the
Department shall administer the Fund in compliance with the
requirements of CERCLA, as amended, and CERCLA’s applicable
rules, guidelines and requirements from USEPA.

(4) For purposes of land use coordination, any Project activity
paid for with Program funds that affects land use shall comply with
the applicable requirements of OAR chapter 123, division 8 and

OAR chapter 660.
Stat. Auth.: ORS 285A.190 & 285A.192, Other 285A.075
Stats. Implemented: ORS 285A.190
Hist.: EDD 9-2006, f. 10-30-06, cert. ef. 10-31-06

123-140-0050
Program Rights and Remedies

(1) The Department may exercise certain rights and remedies
in the event the Recipient fails to comply with Contract provisions
and, if allowed under the Contract, the Recipient fails to correct the
deficiency within a reasonable time after the Recipient is notified of
the deficiency. The circumstances that may warrant the Department’s
exercise of rights or remedies include, but are not limited to the fol-
lowing:

(a) None of the Project activities have begun within nine months
after an OBCF award;

(b) Any third party agreement relating to the Project is not legal-
ly binding within six months of the OBCF award;

(c) Federal or State statutory or regulatory requirements have
not been met;

(d) There is a significant deviation from the Contract;

(e) The Department finds that significant corrective actions are
necessary to protect the integrity of the Project funds and those cor-
rective actions are not, or will not, be made within a reasonable time;
or

(f) A Recipient defaults on loan payments, which may otherwise
be made from any source of revenue at the Recipient’s disposal,
including but not limited to General Fund revenues if the Recipient
is a public entity borrower.

(2) The Department may exercise one or more of the following
rights and remedies if the Recipient fails to comply with Contract
provisions and the Recipient fails to correct the deficiency within a
reasonable time after Recipient is notified of the deficiency:

(a) Bar a Recipient from applying for or receiving future
Department assistance;

(b) Revoke an existing Department award;

(c) Withhold unexpended Department funds;

(d) Require immediate return of unexpended Department funds;

(e) Require repayment of expended Department funds;

(f) Withhold other state funds otherwise due to the Recipient,
such as state-shared revenues; or,

(g) Other remedies that may be incorporated into the Contract.

(3) The remedies set forth in this rule are cumulative, are not
exclusive, and are in addition to any other rights and remedies pro-
vided by law or under the Contract.

(4) The Recipient shall be responsible for ensuring that any sub-
contractor complies with the applicable terms and conditions of the
Contract. Nothing in this rule shall restrict the Department’s right to
enforce independently the terms of any contract or to recover any

sums that may become due as a result of a breach of such Contract.
Stat. Auth.: ORS 285A.190, 285A.192 & 285A.075
Stats. Implemented: ORS 285A.190
Hist.: EDD 9-2006, f. 10-30-06, cert. ef. 10-31-06; OBDD 8-2010, f. 3-30-10, cert.
ef. 4-1-10

DIVISION 165
RECOVERY ZONE BONDS

123-165-0010
Purpose and Objectives

The Oregon Business Development Department allocates, real-
locates and otherwise manages Oregon’s Recovery Zone Econom-
ic Development Bonding authority and Recovery Zone Facility
Bonding authority. These rules are promulgated under authority
granted by enacted 2009 Legislative Session HB 3199, Section 12
(4) and Section 12 (7)(a)—(c).

Stat. Auth.: ORS 286A.630 & 285A.075

Stats. Implemented: ORS 286A.630(4) & 285A.075

Hist.: OBDD 3-2010(Temp), f. & cert. ef. 1-14-10 thru 7-13-10; OBDD 16-2010,

f. 4-30-10, cert. ef. 5-1-10

123-165-0020
Definitions

For the purposes of these rules additional definitions may be
found in Procedural Rules, OAR 123-001. As used in this division
of administrative rules, unless the context requires otherwise the fol-
lowing definitions apply:

(1) “Allocation” means an original allocation or reallocation of
recovery zone bond volume cap.

(2) “ARRA” means the American Recovery and Reinvestment
Act of 2009, HR. 1, as amended.

(3) “Code” means the Internal Revenue Code of 1986, as
amended.

(4) “Notice” means Notice 2009-50, published by the U.S. Trea-
sury Department on June 12, 2009.

(5) “Notice of Intent” means a notice of intent to issue Recov-
ery Zone Bonds on a form provided by the Department, which shall
include the following:

(a) Name of Recipient receiving Allocation;
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(b) Name of unit of local government that will issue the Recov-
ery Zone Bonds;

(c) Type of Recovery Zone Bonds to be issued;

(d) Description of area designated as Recovery Zone;

(e) Description of project to be financed;

(f) Dollar amount of the bond issue and amount of Allocation
to be used and amount of Allocation (if any) remaining after such
issuance;

(g) Any Reallocation requested by the Recipient for the project;

(h) If applicable, that the Recipient does not intend to use some
or all of its Allocation, and is waiving such Allocation (or if less than
all, the portion of Allocation being waived). In connection with any
such waiver, the Recipient may designate a project being undertak-
en by another unit of local government within the jurisdiction using
Recovery Zone Bonds, and request that the waived Allocation be
reallocated to such unit of local government in connection with such
project.

(1) Such other information as may be prescribed by the Depart-
ment.

(6) “Original allocation” means the initial authorization for units
of local government to issue Recovery Zone Facility Bonds or
Recovery Zone Economic Development Bonds pursuant to ARRA.
Oregon received $155,175,000 in Allocation for Recovery Zone
Facility Bonds and $103,450,000 in Allocation for Recovery Zone
Economic Development Bonds for 2009 and 2010; the original allo-
cations awarded to counties and municipalities in the State are found
in the Notice.

(7) “Originally awarded locality” means a city or county that
received an original allocation of recovery zone economic develop-
ment bond or recovery zone facility bond authority.

(8) “Reallocation” or “Reallocate” means an action by the
department to allocate waived Recovery Zone Facility or Recovery
Zone Economic Development Bonds volume cap to an eligible unit
of local government.

(9) “Recipient” means any unit of local government that
received an original allocation or reallocation.

(10) “Recovery Zone” means any area within the jurisdiction
of the Recipient, designated as a “recovery zone” in accordance with
Code Section 1400U-1(b) by the Internal Revenue Service or local
determination in compliance with the Code.

(11) “Recovery Zone Bonds” means Recovery Zone Econom-
ic Development Bonds and Recovery Zone Facility Bond. authorized
under Section 1401 of Title I of Subtitle B of the American Recov-
ery and Reinvestment Act of 2009, Pub. L. No. 111-5, 123 Stat. 115
(2009), that may be issued by states, counties, certain municipalities
and other qualified issuers within each state before January 1,2011.

(12) “Recovery Zone Economic Development Bonds” means
Recovery Zone Economic Development Bonds issued pursuant to
Code Section 1400U-2, which in general are governmental bonds
issued by a qualified issuer for economic development purposes (as
defined in Code Section 1400U-2) that provide for a refundable tax
credit paid to the issuer of the bonds in an amount equal to 45% of
the taxable interest payable to investors in such bonds.

(13) “Recovery Zone Facility Bonds” means Recovery Zone
Facility Bonds issued pursuant to Code Section 1400U-3, which in
general are a type of private activity, exempt facility bond that per-
mit financing of recovery zone property (as defined in Code Section
1400U-3) for use in any trade or business other than certain prohib-
ited businesses enumerated in Section 1400U-3(c)(2).

(14) “Volume cap” or “Cap” means the recovery zone bond vol-
ume limitation allocated to each state and to counties and munici-
palities within each state in accordance with Code Section
1400U-1.

Stat. Auth.: ORS 286A.630 & 285A.075

Stats. Implemented: ORS 286A.630(4) & 285A.075

Hist.: OBDD 3-2010(Temp), f. & cert. ef. 1-14-10 thru 7-13-10; OBDD 16-2010,
f. 4-30-10, cert. ef. 5-1-10

123-165-0030
Use of Original Allocation and Reallocation

(1) For the purposes of recovery zone economic development
bond and recovery zone facility bond allocations, a recipient of an

original allocation may use its allocation or designate other issuing
localities within the jurisdiction of the originally awarded locality to
use all or a portion of its original allocation by any procedure mutu-
ally acceptable to both parties subject to federal requirements.

(2) An originally awarded locality that intends to use its origi-
nal allocation or intends to designate another issuer within the juris-
diction of the originally awarded locality to use the original alloca-
tion must file a Notice of Intent form by March 1, 2010 with
supporting documentation.

(3) An originally awarded locality that has used the Notice of
Intent form to express its intent to use or designate another issuer
within the jurisdiction to use its original allocation may amend the
Notice of Intent at a later time if it is determined that the locality is
unable to use its original allocation in the manner previously stated
or has decided to waive all or part of the original allocation for real-
location by the state pursuant to subsection (6) below.

(4) An originally awarded locality intending to use its original
allocation and has filed a Notice of Intent pursuant to subsection (2)
above must provide the department with project information and sup-
porting documents by April 16,2010 that shows substantial progress.
Supporting documents include bond counsel and underwriter state-
ment of intent documents and a certified copy of a resolution of the
governing body of the recipient designating a recovery zone and stat-
ing its intent to use its original allocation. A recipient may request a
time extension if filed by April 16, 2010.

(5) It an originally awarded locality is not able to or chooses not
to use all or a portion of its original allocation or does not offer all
or a portion of the original allocation to another issuer within the
jurisdiction of the originally awarded locality, the original allocation
may be waived. In cases where original allocation is not used, fed-
eral code provisions and U.S. Department of Treasury guidance in
IRS Notice 2009-50 allow original allocations to be waived by the
recipient and then used by the state or reallocated by the state to other
issuing localities. The department, as authorized in statute, has
accepted the reallocation role on behalf of the state. Waived recov-
ery zone economic development bond or recovery zone facility bond
authority may be used by the state or reallocated by the department
to other issuing localities.

(6) Any recipient of original allocation or reallocation may affir-
matively waive all or a portion of its allocation to the state pursuant
to the following procedure:

(a) Submitting an appropriately completed Notice of Intent
form; and

(b) The form must be signed by the official(s) of the recipient
authorized to execute the form pursuant to a resolution waiving the
allocation adopted by the recipient’s governing body.

(7) If a recipient of original allocation or reallocation has not
provided the department with the Notice of Intent to subsection (2)
above or supporting documentation pursuant to subsection (4) above
or subsection (12) below the department may issue a Notice of Intent
to Reallocate, informing the recipient of the department’s intent to
deem the allocation to have been waived to the state and to make
such allocation available to reallocate to another locality or use by
the state.

(8) A recipient will have fifteen calendar days from receipt of
a Notice of Intent to Reallocate to respond to the department with the
required documentation or to ask the department to reconsider its
waiver determination.

(9) The department will respond to the request to reconsider its
waiver determination within ten business days with a decision by the
department director or the director’s designee to grant an extended
time in which the issuing jurisdiction must demonstrate substantial
progress toward a recovery zone economic development bond or
recovery zone facility bond issuance, or a decision to go forward with
the waiver of the allocation. The length of the time of the extension
shall be determined at the discretion of the department.

(10) Any local government issuer may request a reallocation of
recovery zone facility bonds and/or recovery zone economic devel-
opment bonds authority by submitting a department supplied Recov-
ery Zone Bonds Request for Reallocation form to the department.
The department will acknowledge the request within five business
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days and provide a determination on the reallocation of cap within
fifteen business days of the acknowledgement.

(11) The department will notify a recipient of its determination
to award reallocation of volume cap in writing in a Reallocation
Award Letter.

(12) A recipient of reallocated cap must provide the department
with project information and supporting documents within 45 days
of the date of the Reallocation Award Letter, or sooner if required by
the department, that shows substantial progress. Supporting docu-
ments include bond counsel and underwriter statement of intent doc-
uments and a certified copy of a resolution of the governing body of
the recipient designating a recovery zone and stating its intent to use
its allocation.

(13) The department will carry out continual review of the use
of recovery zone facility bonds and/or recovery zone economic
development bonds authority to determine if original allocations as
well as reallocations were used or are likely to be used before year
end. To the extent recovery zone bond authority is identified to not
be used, a final reallocation will occur late in 2010 for any bonding
projects in the state meeting the code qualifications.

(14) Following the issuance of any recovery zone bond, the
issuer of such bond shall promptly deliver a copy of the report
required to be filed with the Internal Revenue Service (e.g. the Form
8038 for recovery zone facility bonds and the Form 8038G for recov-
ery zone economic development bonds) to the department. The
department will maintain a list of all recovery zone bonds issued and
all allocations used, waived, and available for full or partial reallo-

cation.
Stat. Auth.: ORS 286A.630 & 285A.075
Stats. Implemented: ORS 286A.630(4) & 285A.075
Hist.: OBDD 3-2010(Temp), f. & cert. ef. 1-14-10 thru 7-13-10; OBDD 16-2010,
. 4-30-10, cert. ef. 5-1-10

123-165-0040
Criteria for Reallocation Award of Recovery Zone Economic
Development Bonds Cap

In accordance with the intent of the code and state priorities, the
following criteria will be used to prioritize reallocation requests by
the department:

(1) The relative level of economic distress in the local com-
munity.

(2) The number of citizens benefiting from the project.

(3) The estimated positive economic, health, or environmental
impact of the project on the local community, region, and state.

(4) The number of jobs created or retained by the project as can
be best estimated.

(5) Whether the availability of the reallocation is a crucial part
of attracting a new company or keeping an existing company in
place;

(6) Whether the requested reallocation will benefit a project for
which a recipient or other unit of local government is issuing recov-
ery zone bonds;

(7) Whether the requested reallocation will benefit a project that
was designated by a recipient in connection with a previous waiver
of its allocation.

(8) The readiness of the project to proceed including consider-
ation for the likelihood that the issuer will use the allocation within
the timelines.

(9) The amount of other public and private funding leveraged
by the recovery zone economic development bond allocation.

(10) The amount of local community support for the project,
other agency support, and the degree the project supports efficient

use of resources.
Stat. Auth.: ORS 286A.630 & 285A.075
Stats. Implemented: ORS 286A.6304 & 285A.075
Hist.: OBDD 3-2010(Temp), f. & cert. ef. 1-14-10 thru 7-13-10; OBDD 16-2010,
f.4-30-10, cert. ef. 5-1-10

123-165-0045
Criteria for Reallocation Award of Recovery Zone Facility Bonds
Cap

In accordance with the intent of the code and state priorities, the
following criteria will be used to prioritize reallocation requests by
the department:

(1) The relative level of economic distress in the local com-
munity.

(2) The number of citizens benefiting from the project.

(3) The estimated positive economic impact of the project on
the local community, region and state.

(4) The number of jobs created or retained by the project as can
be best estimated.

(5) Whether the availability of the reallocation is a crucial part
of attracting a new company or keeping an existing company in
place;

(6) Whether the requested reallocation will benefit a project for
which a recipient or other unit of local government is issuing recov-
ery zone bonds;

(7) Whether the requested reallocation will benefit a project that
was designated by a recipient in connection with a previous waiver
of its allocation.

(8) The readiness of the project to proceed including consider-
ation for the likelihood that the issuer will use the allocation within
the timelines.

(9) The amount of other public and private funding leveraged
by the recovery zone facility bond allocation.

(10) The amount of local community support for the project,
other agency support, and the degree the project supports efficient
use of resources.

Stat. Auth.: ORS 286A.630 & 285A.075

Stats. Implemented: ORS 286A.6304 & 285A.075

Hist.: OBDD 3-2010(Temp), f. & cert. ef. 1-14-10 thru 7-13-10; OBDD 16-2010,
f. 4-30-10, cert. ef. 5-1-10

123-165-0050
Rule Waiver
The director may waive any non-statutory requirements of OAR
chapter 123, division 165 if it is demonstrated such a waiver will fur-
ther the goals and objectives of the program.
Stat. Auth.: ORS 286A.630 & 285A.075
Stats. Implemented: ORS 285A.075
Hist.: OBDD 3-2010(Temp), f. & cert. ef. 1-14-10 thru 7-13-10; OBDD 16-2010,
f. 4-30-10, cert. ef. 5-1-10

DIVISION 200
CERTIFICATION PROCEDURES

123-200-1000
Purpose

(1) The purpose of OAR 123-200-1000 to 123-200-2200 is to
adopt a standard application form and procedure designed to provide
complete documentation for certification of businesses as minority
or woman owned firms or an Emerging Small Business and to adopt
a procedure for handling complaints, investigations, and issuing
sanctions. Minority Business Enterprises (MBE) and Woman Busi-
ness Enterprises (WBE) shall be certified under the State of Oregon
certification program based on ORS 200.055. Emerging Small Busi-
nesses (ESB) shall be certified under the State of Oregon certifica-
tion program based on ORS 200.170. An enterprise certified by the
Office of Minority, Women, and Emerging Small Business
(OMWESB) pursuant to these rules shall be considered as certified
by any public contracting agency as defined in ORS 279.011(5) in
the State of Oregon. Certified firms are eligible to participate on state
funded projects to meet commitment requirements. Any certified
firm is eligible to participate in private or non-state funded projects.
The OMWESSB is the sole certification agency for the State of Ore-
gon and all political subdivisions.

(2) “Disadvantaged Business Enterprise” or DBE means a busi-
ness that meets the eligibility standards for participation in United
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States Department of Transportation (USDOT), federally-funded
projects set out in 49 CFR parts 23 and 26 (2013 Edition).

(3) These rules also cover publication of a directory, ineligibility
complaints, and representation of the OMWESB in contested case
hearings.

Stat. Auth.: ORS 200.055

Stats. Implemented: ORS 200.055, ORS 200.170, ORS 279.011

Hist.: OBDD 17-2010, f. 4-30-10, cert. ef. 5-1-10; Renumbered from 123-200-

0005, OBDD 7-2013, f. & cert. ef. 9-3-13

123-200-1100
Definitions

As used in these rules, the following terms shall have the fol-
lowing definitions, unless the context requires otherwise:

(1) “Agency” means the Oregon Business Development
Department.

(2) “Contribution” means a real and substantial contribution of
money, tangible personal assets, and expertise to acquire ownership
interest in the firm. Examples of insufficient contributions include
a promise to contribute, an unsecured note payable to the firm or an
owner who is not a disadvantaged individual, or mere participation
in a firm’s activities as an employee.

(3) “Control” or “controlled” means that operational and man-
agerial control of all aspects of the business is true, real, and exer-
cised by one or more socially disadvantaged individual(s) as further
defined in 49 CFR§ 26.71 (2013 Edition). Control must also be clear-
ly documented in all legal documents and financial statements.

(a) In determining whether a certified firm is an independent
business, the OMWESB must scrutinize relationships with non-cer-
tified firms in such areas as personnel, facilities, equipment, finan-
cial and/or bonding support, and other resources.

(b) The OMWESB must consider whether present or recent
employer/employee relationships between the owner(s) of the cer-
tified firm and non-certified firms, or persons associated with non-
certified firms, compromise the independence of the certified firm.

(A) The OMWESB must examine the certified firm’s relation-
ship with prime contractors to determine whether a pattern of exclu-
sive or primary dealings with a prime contractor compromises the
independence of the certified firm.

(B) While reviewing factors related to the independence of a
certified firm, the OMWESB must consider the consistency of rela-
tionships between the firm and non-certified firms with normal
industry practice.

(C) Certified owners and/or firms must not be subject to any for-
mal or informal restrictions, which limit the customary discretion of
the certified owner(s). There can be no restrictions (i.e. through cor-
porate charter provisions, by-laws, contracts, or any other formal or
informal devices) preventing the certified owners from making any
business decision for the firm without the cooperation or vote of any
non-certified individual. This paragraph does not preclude a
spousal co-signature on documents as provided for in 49 CFR §
26.69(j)(2) (2013 Edition).

(c) The certified owner(s) must possess the power to direct or
cause the direction of the management and policies of the firm and
to make day-to-day as well as long-term decisions on matters of man-
agement, policy, and operations.

(d) A certified owner must hold the highest officer position in
the company (e.g. chief executive officer or president).

(A) In a corporation, the certified owner(s) must control the
Board of Directors.

(B) In a partnership, one or more certified owner(s) must serve
as general partners, with control over all partnership decisions.

(e) Individuals who are not socially disadvantaged may be
involved in a MBE and WBE firm as owners, managers, employers,
stockholders, officers, and/or directors. Such individuals must not,
however, possess or exercise the power to control the firm or be dis-
proportionately responsible for the operation of the firm.

(f) The certified owner(s) of the firm may delegate various areas
of management, policymaking, or daily operations of the firm to
other participants in the firm, regardless of whether these participants
are socially disadvantaged individuals. Such delegation of authori-
ty must be revocable and the certified owner(s) must retain the power

to hire and fire any person to whom they delegate such authority. The
managerial role of the certified owner(s) in the firm’s overall affairs
must be such that the recipient can reasonably conclude that the cer-
tified owner(s) actually exercise control over the firm’s operations,
management, and policy.

(g) The certified owner(s) must have an overall understanding,
managerial and technical competence, and experience directly relat-
ed to the type of business in which the firm is engaged and the firm’s
overall operations.

(h) If state or local law requires a person to have a particular
license or other credential in order to own and/or control a certain
type of firm, then the MBE ,WBE, and/or ESB certified persons who
own and control a firm of that type must possess the required license
or credential.

(i) The OMWESB may consider differences in remuneration
between the potentially certified owner(s) and other participants in
the firm in determining whether to certify a firm. Such consideration
shall be in the contract of the duties of the persons involved, normal
industry practices, the firm’s policy, and practice concerning rein-
vestment of income, and any other explanations for the differences
proftered by the firm.

(j) In considering a MBE and/or WBE where a non-disadvan-
taged individual formerly controlled the firm, the OMWESB may
consider a difference between the remuneration of the former and
current controller of the firm as a factor in determining control. Par-
ticularly in the circumstance where the non-disadvantaged individ-
ual remains involved with the firm and continues to receive greater
compensation than the disadvantaged individual does.

(k) In order to be viewed as a controlling a firm, a certified
owner(s) cannot engage in outside employment or other business
interests that conflict with the management of the firm or prevent the
individual from devoting sufficient time and attention to the affairs
of the firm to control its activities.

(1) A socially disadvantaged individual may control a firm even
though one or more of the individual’s immediate family members
(who themselves are not socially disadvantaged individuals) partic-
ipate in the firm as a manager, employee, owner, or in another capac-
ity.

(m) If the OMWESB is unable to determine that the socially
disadvantaged owner(s), as distinct from the family as a whole, con-
trol the firm, then the socially disadvantaged owner(s) have failed to
carry their burden of proof concerning control even though they may
participate significantly in the firm’s activities.

(n) Where a firm was formerly owned and/or controlled by a
non-disadvantaged individual (whether or not an immediate family
member), ownership and/or control were transferred to a socially dis-
advantaged individual, and the non-disadvantaged individual
remains involved with the firm in any capacity, the disadvantaged
individual now owning the firm must demonstrate to the OMWESB,
by clear and convincing evidence, that:

(A) The transfer of ownership and/ or control to the disadvan-
taged individual was made for reasons other than obtaining certifi-
cation; and

(B) The certified individual actually controls the management,
policy, and operations of the firm, notwithstanding the continuing
participation of a non-certified individual who formerly owned
and/or controlled the firm.

(o) In determining whether a firm is controlled by its certified
owner(s), the OMWESB may consider whether the firm owns equip-
ment necessary to perform its work.

(p) The OMWESB must grant certification to a firm only for
specific types of work in which the certified owner(s) have the abil-
ity to control the firm. To become certified in an additional type of
work, the firm needs to demonstrate to the OMWESB only that its
certified owners are able to control the firm with respect to that type
of work.

(A) The types of work a firm can perform (whether on initial
certification or when a new type of work is added) must be described
in terms of the most specific available North American Industry Clas-
sification System (NAICS) code for that type of work.
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(B) Firms and recipients must check carefully to make sure that
the NAICS code cited in a certification are kept up-to-date and accu-
rately reflect work, which the United Certification Program (UCP)
has determined the firm’s owners can control. The firm bears the bur-
den of providing detailed company information the certifying agen-
cy needs to make an appropriate NAICS code designation.

(@) OMWESB may certify a business operating under a fran-
chise or license agreement if it meets the standards in this subpart and
the franchiser or licenser is not affiliated with the franchisee or
licensee.

(r) In order for a partnership to be controlled by certified indi-
viduals, any non-certified partners must not have the power, with-
out the specific written concurrence of the certified partner(s), to con-
tractually bind the partnership or subject the partnership to contract
or tort liability.

(s) The certified individuals controlling a firm may use an
employee leasing company. The use of such a company does not pre-
clude the certified individuals from controlling their firm if they con-
tinue to maintain an employer-employee relationship with the leased
employees.

(4) “Emerging Small Business” or “ESB” means an indepen-
dent business:

(a) With its principal place of business located in the State of
Oregon;

(b) That qualifies as a tier one or tier two firm;

(c) That is properly licensed and legally registered in the State
of Oregon; and

(d) That is not a subsidiary or parent company belonging to a
group of firms owned and controlled by the same individuals if, in
the aggregate, the group of firms does not qualify as a tier one or tier
two firm.

(5) “Independence” or “Independent” means:

(a) The business must not be dependent upon any non-disad-
vantaged, non-minority or non-woman owned firm.

(b) The owner(s) of the business owns or leases equipment and
resources necessary to perform is the services provided. Leasing
must be a normal industry practice and the lease must not involve a
relationship with a prime contractor or non-disadvantaged individ-
ual that compromises the control and independence of the firm.

(6) “Management Control” or “Management” means that the
socially disadvantaged individual(s) has responsibility for the criti-
cal areas of business operations and has the demonstrated ability to
make independent and unilateral business decisions needed to guide
the future of the business. When a firm contracts out the actual man-
agement of the business to individuals other than the owner or del-
egates the management to employees, those persons who have the
power to hire and fire these managers exercise management control.
Areas of control include, but are not limited to the following:

(a) The socially disadvantaged individual(s) must have training
and/or experience in the primary field(s) of operation for which cer-
tification is sought. The socially disadvantaged individual(s) does not
need to have hands on, direct control, or expertise in every aspect of
the business’ affairs so long as the owner is able to intelligently use
and critically evaluate information presented by employees.

(b) The socially disadvantaged individual(s) must possess suf-
ficient knowledge about the business to enable him or her to main-
tain day-to-day control over the operational aspects of the business.
In order to determine that the socially disadvantaged individual(s)
has the technical expertise and competence to maintain operational
control, the socially disadvantaged individual(s) will be required to
submit proof of expertise. An individual must document expertise:

(A) The socially disadvantaged individual(s) must submit a
copy of his or her essential license(s). If an individual license (e.g.
engineer, electrician, plumber, or contractor, etc.) is required to pro-
vide the goods or services in areas of work in which the firm seeks
certification, the owner of the business must hold the license.

(B) The socially disadvantaged individual(s) must submit a
copy of his or her resume.

(7)(a) “Minority” means a person who is a citizen or lawful per-
manent resident of the United States and who is a:

(A) Black American includes persons having origins in any of
the Black racial groups of Africa;

(B) Hispanic American includes persons of Mexican, Puerto
Rican, Cuban, Central or South American or other Spanish or Por-
tuguese culture or origin, regardless of race;

(C) Native American includes persons who are American Indi-
ans, Eskimos, Aleuts, or Native Hawaiians;

(D) Asian-Pacific American includes persons whose origin is
from Japan, China, Taiwan, Korea, Vietnam, Laos, Cambodia, Thai-
land, Malaysia, Indonesia, the Philippines, Brunei, Samoa, Guam, the
United States Trust Territories of the Pacific Islands, the Common-
wealth of the Northern Marianas Islands, Macao, Fiji, Tonga, Kiri-
bati, Tuvalu, Nauru, Federated States of Micronesia, or Hong Kong;

(E) Subcontinent Asian Americans includes persons whose ori-
gins are from India, Pakistan, Bangladesh, Bhutan, the Maldives
Islands, Nepal, or Sri Lanka;

(F) Any additional groups whose members are designated as
socially disadvantaged by the Small Business Administration and/or
as designated under 49 CFR Part 26 (2013 Edition).

(b) Bona fide minority group membership shall be established
based on evidence to support the individual’s claim he or she is a
member of a minority group and is so regarded by the particular
minority community. However, the OMWESB is not required to
accept this claim if the agency determines it to be invalid. If the
minority community does not exist in Oregon, the burden of proof
shifts to the applicant to prove he or she is a socially and economi-
cally disadvantaged individual.

(8) “Minority Business Enterprise” or “MBE” means a business
owned and operated by a minority who meets the eligibility standards
set out in OAR 123-200-1200. Women are recognized as a separate
group for the purposes of these rules and not as a “minority” group.

(9) “OMWESB” means the Office of Minority, Women and
Emerging Small Business in the Oregon Business Development
Department.

(10) “Ownership” or “Owned” has the meaning set out in 49
CFR § 26.69 (2013 Edition).

(a) In determining whether the socially disadvantaged partici-
pants in a firm own the firm, the OMWESB must consider all the
facts in record viewed as a whole.

(b) To be an eligible MBE and/or WBE, a firm must be at least
51 percent owned by a socially disadvantaged individual(s).

(A) In the case of a corporation, such individuals must own at
least 51 percent of each class of voting stock outstanding and 51 per-
cent of the aggregate of all stock outstanding.

(B) In the case of a partnership, the socially disadvantaged indi-
vidual(s) must own 51 percent of each class of partnership interest.
Such ownership must be reflected in the firm’s partnership agree-
ment.

(C) In the case of a limited liability company, the socially dis-
advantaged individual(s) must own at least 51 percent of each class
of member interest.

(c) The firm’s ownership by socially disadvantaged individu-
al(s) must be real, substantial, and continuing, going beyond pro
forma ownership of the firm as reflected in ownership documents.
The socially disadvantaged owner(s) must enjoy the customary inci-
dents of ownership, and share in the risks and profits commensurate
with their ownership interest, as demonstrated by the substance, not
merely the form, or arrangements.

(d) All securities that constitute ownership of a firm shall be
held directly by socially disadvantaged persons. Except as provid-
ed in this paragraph (d), no securities or assets held in trust, or by any
guardian for a minor, are considered as held by the socially disad-
vantaged persons in determining the ownership of a firm. Howev-
er, securities or assets held in trust are regarded as held by a social-
ly disadvantaged individual for purposes of determining ownership
of the firm, if:

(A) The beneficial owner of securities or assets held in trust is
a socially disadvantaged individual and the trustee is the same or
another such individual; or

(B) The beneficial owner of a trust is a socially disadvantaged
individual who, rather than the trustee, exercises effective control
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over the management, policymaking, and daily operational activities
of the firm. Assets held in a revocable living trust may be counted
only in the situation where the same socially disadvantaged indi-
vidual is the sole grantor, beneficiary, and trustee.

(e) The contributions of capital or expertise by the socially dis-
advantaged owner(s) to acquire their ownership interests must be real
and substantial. Examples of insufficient contributions include a
promise to contribute capital, an unsecured note payable to the firm
or an owner who is not a socially disadvantaged individual, or mere
participation in a firm’s activities as an employee. Debt instruments
from financial institutions or other organizations that lend funds in
the normal course of their business do not render a firm ineligible,
even if the debtor’s ownership interest is security for the loan.

(f) The following requirements apply to situations in which
expertise is relied upon as part of a socially disadvantaged owner’s
contribution to acquire ownership:

(A) The owner’s expertise must be:

(1) In a specialized field;

(ii) Of outstanding quality;

(iii) In areas critical to the firm’s operations;

(iv) Indispensable to the firm’s potential success;

(v) Specific to the type of work the firm performs; and

(vi) Documented in the records of the firm. These records must
clearly show the contribution of expertise and its value to the firm.

(B) The individual whose expertise is relied upon must have a
significant financial investment in the firm.

(g) The OMWESB must always deem as held by a socially dis-
advantaged individual, for purposes of determining ownership, all
interests in a business or other assets obtained by the individual:

(A) As the result of a final property settlement or court order in
a divorce or legal separation, provided that no term or condition of
the agreement or divorce decree is inconsistent with this section; or

(B) Through inheritance, or otherwise because of the death of
the former owner.

(h) The OMWESB must presume as not being held by a social-
ly disadvantaged individual, for purposes of determining ownership,
all interests in a business or other assets obtained by the individual
as the result of a gift or transfer without adequate consideration, from
any non-socially disadvantaged individual or non-MBE and/or WBE
firm who is:

(A) Involved in the same firm for which the individual is seek-
ing certification or an affiliate of that firm;

(B) Involved in the same or a similar line of business; or

(C) Engaged in an ongoing business relationship with the firm
or an affiliate of the firm for which the individual is seeking certifi-
cation. To overcome this presumption and permit the interests or
assets to be counted, the socially disadvantaged individual must
demonstrate by clear and convincing evidence that:

(1) The gift or transfer to the socially disadvantaged individu-
al was made for reasons other than obtaining certification as a MBE
and/or WBE; and

(i) The socially disadvantaged individual actually controls the
management, policy, and operations of the firm, notwithstanding the
continuing participation of a non-socially disadvantaged individual
who provided the gift or transfer.

(i) In situations in which marital assets form a basis for own-
ership of a firm, the following apply:

(A) When marital assets (other than the assets of the business
in question), held jointly or as community property by both spous-
es, are used to acquire the ownership interest asserted by one spouse,
the OMWESB must deem the ownership interest in the firm to have
been acquired by that spouse with his or her own individual
resources, provided that the other spouse irrevocably renounces and
transfers all rights in the ownership interest in the manner sanctioned
by the laws of the state in which either spouse or the firm is domi-
ciled. The OMWESB does not count a greater portion of joint or
community property assets toward ownership than state law would
recognize as belonging to the socially disadvantaged owner of the
applicant firm.

(B) A copy of the document legally transferring and renounc-
ing the other spouse’s rights in the jointly owned or community asset

used to acquire an ownership interest in the firm must be included
as part of the firm’s application for MBE and/or WBE certification.

(j) The OMWESB may consider the following factors in deter-
mining the ownership of a firm. However, the OMWESB must not
regard a contribution of capital as failing to be real and substantial,
or find a firm ineligible, solely because:

(A) A socially disadvantaged individual acquired his or her
ownership interest as the result of a gift or transfer without adequate
consideration, other than the types set forth in paragraph (h) of this
section;

(B) There is a provision for the co-signature of a spouse who
is not a socially disadvantaged individual on financing agreements,
contracts for the purchase or sale of real or personal property, bank
signature cards, or other documents; or

(C) Ownership of the firm in question or its assets is transferred
for adequate consideration from a spouse who is not a socially dis-
advantaged individual to a spouse who is such an individual.

(11) “Principal place of business” means the place where the
firm directs, controls, and coordinates its primary, high-level busi-
ness activities. It is further defined by the address used to file Fed-
eral income taxes. If the firm uses a P.O. Box, the OMWESB may
request additional documentation to verify location.

(12) “Small Business” means a small business as defined pur-
suant to 13 CFR part 121. A small business shall not include any con-
cern or group of concerns controlled by the same socially disad-
vantaged individual or individuals that have average annual gross
receipts in excess of the NAICS size limit over the previous three fis-
cal years.

(a) Firms seeking certification must also meet current Small
Business Administration (SBA) business size standard limits for each
type of work the firm seeks to perform not to exceed $22.,410,000.
The OMWESB will utilize federal tax information, which must be
submitted along with new and certification review applications, to
determine annual gross receipts for the business.

(13) “Socially Disadvantaged Individuals” means individuals
who are women, minorities or any other individuals found to be dis-
advantaged by the SBA pursuant to Section 8(a)(5) of the Small
Business Act and has the meaning set out in 49 CFR § 26.5 (2013
Edition).

(a) It is a rebuttable presumption that minorities and women are
socially and economically disadvantaged.

(b) The OMWESB may also determine on a case-by-case basis
other individuals who are socially and disadvantaged. These indi-
viduals claiming disadvantaged status are required to submit a
Socially Disadvantaged Questionnaire.

(c) Socially disadvantaged individuals are people subjected to
racial or ethnic prejudice or cultural bias because of their identity as
members of a group without regard to individual qualities.

(A) The social disadvantage must stem from the individual’s
color, national origin, gender, physical handicap, long-term residence
in an environment isolated from the mainstream of American soci-
ety, or other similar cause beyond the individual’s control.

(B) The individual must demonstrate:

(i) He or she personally suffered the disadvantage because of
treatment experienced in the United States; and

(ii) The disadvantage was chronic, long-standing, and sub-
stantial, not fleeting or insignificant.

(C) Social disadvantage does not include factors common to
small business.

(14) “Timely notice” as used in ORS 200.035, shall mean at the
time the state agency publicly releases the contract and bid request
solicitations.

(15) “Woman Business Enterprise” or “WBE” means a business
owned and operated by a woman who meets the eligibility standards
set out in OAR 123-200-1200.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 200.005

Stats. Implemented: ORS 200.005

Hist.: OBDD 17-2010, f. 4-30-10, cert. ef. 5-1-10; Renumbered from 123-200-
0010, 0BDD 7-2013, f. & cert. ef. 9-3-13
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Minority and Women Business Enterprise Certification

123-200-1200
Eligibility Standards Minority and Women Business Enterprise
Certification

(1) Applicants for certification as a DBE must meet the eligi-
bility criteria set out in 49 CFR parts 23 and 26 and any written direc-
tives, administrative guidelines, and written decisions of the US
Department of Transportation.

(2) To be eligible for MBE or WBE certification, a business
must meet the following criteria:

(a) The business must be in existence, operational and in busi-
ness for a profit.

(b) The business must be a small business and the average annu-
al gross receipts must not exceed $22.,410,000.

(c) One or more socially disadvantaged individuals must own
at least 51% of the business. OMWESB will apply the standards and
criteria for ownership as set out in 49 CFR § 26.69 (2013 Edition).

(d) The business must be controlled by one or more socially dis-
advantaged individual(s). OMWESB will apply the standards and
criteria set out in 49 CFR § 26.71 (2013 Edition).

(e) The one or more socially disadvantaged individual(s) must
have made a substantial contribution of capital to the business, which
is commensurate with his or her ownership interest.

(f) The business must be independent, properly licensed and
registered with the Secretary of State in the State of Oregon.

(g) The socially disadvantaged individual(s) must have training
and/or experience in the primary field(s) of operation. The
OMWESB will evaluate the training and experience of the individ-
ual based on the examples listed below. The OMWESB does not
intend the list to be all-inclusive and will take additional training and
experience into consideration when making a determination regard-
ing the owner’s qualifications.

(A) A college degree in the field of expertise.

(B) The individual currently holds the essential license in Ore-
gon in the field in which the firm operates (e.g. electrician supervi-
sor, plumber, engineer, or landscape architect, etc.).

(C) Experience and/or training in the primary field of expertise.

(D) Experience in project management in the primary field of
expertise.

(E) The individual goes on-site, determines if work is pro-
ceeding in accordance with plans and is able to supervise filed oper-
ations, resolve problems, and answer technical questions for subor-
dinates.

(F) Can demonstrate knowledge during the interview process.

(G) Additional training and experience related specifically to
construction firms;

(1) Has ability to read and interpret blueprints and specifications.

(i) Has independently done take offs and can prepare estimates
and bids.

(iii) Can operate necessary equipment (e.g. excavator, backhoe,
dump truck, etc.)

(h) The business must also have or lease sufficient machinery,
equipment, and employees to operate. In making this determination,
the OMWESB shall compare the operations of the certified firm to
a non-certified firm in the same or similar business. If leasing, it must
be a normal industry practice and the lease must not involve a rela-
tionship with a prime contractor or non-disadvantaged individual that
compromises the control or independence of the firm as referenced
under 123-200-1100(2).

(A) The OMWESB will utilize OAR 123-200-1000 to 123-200-
2200 to make a determination regarding eligibility for certification.
In addition, the OMWESB will apply written directives of the admin-
istrative guidelines, Oregon Revised Statutes, 49 CFR part 26, and
written appeal decisions regarding state certification so long as they
are in accord with these rules.

(B) In making determinations under this section the OMWESB
shall not consider whether the business has previously performed or
would be able to perform a commercially useful function. Repeat-
ed failure by a business to perform a commercially useful function

may indicate, however, that the business is not independent, owned,
or controlled by a socially disadvantaged individual.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 200.005 & 200.055
Stats. Implemented: ORS 200.005 & 200.055
Hist.: OBDD 17-2010, f. 4-30-10, cert. ef. 5-1-10; Renumbered from 123-200-
0020], OBDD 7-2013, f. & cert. ef. 9-3-13

123-200-1300
Application and Procedure

(1) Businesses wishing to be certified must complete the Cer-
tification Application designed by the OMWESB.

(2) The completed application, together with all required sup-
porting documentation, shall be submitted by mail or in person to the
Office of Minority, Women and Emerging Small Business, 775 Sum-
mer St. NE, Suite 200, Salem OR 97301. Incomplete applications
will not be processed until the applicant provides all information.

(3) The OMWESB will take action on completed applications
as promptly as its resources permit. The order of priority for pro-
cessing applications shall be the date the OMWESB receives the
complete application including all supporting documentation.

(4) The OMWESB may conduct a phone interview or on-site
investigation at the owner’s place of business and/or jobsite if appli-
cable. The purpose of the interview and/or site visit is to verify infor-
mation submitted with the application and substantiate eligibility.

(5) The OMWESB shall make a determination based on the eli-
gibility standards included in these rules, the Oregon Revised
Statutes, and the Oregon Administrative Rules. As part of its inves-
tigation, the OMWESB may require firms to provide information in
addition to that requested on the application. The applicant has the
burden of proving that he or she is eligible for certification. The
applicant must also cooperate fully with the investigation and make
available any additional information requested by the OMWESB.
Applicants shall be promptly notified by mail after a decision has
been made. When the OMWESB denies an application, the letter

shall set forth the specific reasons for the denial.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 200.055
Stats. Implemented: ORS 200.055
Hist.: OBDD 17-2010, f. 4-30-10, cert. ef. 5-1-10; Renumbered from 123-200-
0040, OBDD 7-2013, f. & cert. ef. 9-3-13

123-200-1400
Certification Review

(1) Certification is valid for three years.

(2) A “no change” statement will be sent to firms annually,
approximately 30 days prior to the one-year and two-year anniver-
saries of the certification date. The completed statement, along with
federal tax information for the previous year and documentation of
any changes, must be submitted prior to the anniversary date or the
firm will be decertified.

(3) A certification review notice shall be sent to certified firms
approximately two months prior to a firm’s anniversary date. The
firm shall promptly return the application along with any requested
documentation (e.g. by-law amendments, evidence of changes in
ownership, etc.). The signed application shall be reviewed by the
OMWESB to determine continued eligibility. An on-site investiga-
tion may be conducted to verify information submitted.

(4) A firm owner must demonstrate that his or her business cur-
rently meets the qualifications as listed in this division. It is the
responsibility of the firm to provide the information deemed neces-
sary by the OMWESB to ascertain eligibility. Failure to return the
certification review form and provide supporting documentation
shall lead to decertification.

Stat Auth.: ORS 200.005

Stats Implemented: ORS 200.006
Hist.: OBDD 7-2013, f. & cert. ef. 9-3-13

123-200-1500
Denial and Decertification of Firms

(1) A firm may be denied certification or decertified at any time
the OMWESB determines that the firm does not or no longer meets
the eligibility standards set out in OAR 123-200-1200 and ORS
200.005. The procedure is as follows:
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(a) In the case of denial of initial certification, the OMWESB
will notify the applicant in writing of the denial and the reasons there-
fore.

(b) In the case of decertification, the OMWESB shall issue a
Notice of Intent to Decertify the firm 21 days prior to the date of
decertification and indicate the specific reasons.

(c) In the event of a denial or decertification, the applicant or
certified firm has 21 calendar days from the date of notice in which
to submit a written appeal to the manager of the OMWESB. Fol-
lowing the review of the applicant’s written appeal, the manager of
OMWESB will issue a decision.

(d) If the applicant or certified firm does not agree with the man-
ager’s decision, he or she may request a contested case hearing. Con-
tested case hearings will be conducted in accordance with ORS
183.310 to 183.550. Following the contested case hearing, the Hear-
ings Officer will forward a proposed order to the manager of the
OMWESB for issuance of a final order.

(e) If the applicant or certified firm files an appeal in writing or
requests a contested case hearing, the OMWESB will stay the denial
or decertification pending the issuance of the final order. If the appli-
cant or certified firm does not submit a written appeal or request for
a contested case hearing to the OMWESB within the 21-day period,
the denial or decertification shall be final. (2) A business firm may
be decertified if the socially disadvantaged individual leaves the busi-
ness or dies.

(3) An individual may withdraw his or her application or cer-
tification if he or she no longer wishes to participate in the program.
The individual must complete a notarized withdrawal form provid-
ed by the OMWESB.

(4) Any business denied initial certification would be ineligible

to reapply for a period of 12 months.
(5) OMWESB decisions regarding MBE/WBE firms are final.
Stat Auth.: ORS 200.055
Stats. Implemented: ORS 200.005
Hist.: OBDD 7-2013, f. & cert. ef. 9-3-13

Emerging Small Business (ESB) Certification Procedures

123-200-1600
Eligibility Standards

(1) The ESB program is race and gender neutral. To be eligible
for certification as an ESB, a business must meet the following cri-
teria:

(a) A firm must be in existence, operational, and in business for
a profit.

(b) Have its principal place of business located in the State or
Oregon as determined by the address used to file federal income
taxes. If the business uses a P.O. Box, the OMWESB may require
additional documentation to verify location.

(c) Have average, annual gross receipts over the last three years
not exceeding $1,760,494.99 for tier one construction firms and
$704,197.99 for non-construction firms; and $3,520,990.00 for tier
two construction firms and $1,173,663.33 for non-construction firms.

(d) The business must operate independently. A parent compa-
ny, subsidiary, or affiliate is not eligible for ESB certification if the
combined size of the business exceeds the monetary limits set in the
ESB program.

(e) Be properly licensed and legally registered with the Secre-
tary of State in the State of Oregon: (i.e. registered as a domestic cor-
poration, limited liability corporation, partnership, or assumed busi-
ness name, etc.).

(f) If state or local law requires a person to have a particular
license or other credential in order to own and/or control a certain
type of firm, then the MBE, WBE, and/or ESB certified persons who
own and control a firm of that type must possess the required license
or credential.

(g) If state or local law requires a person to have a particular
license or other credential in order to own and/or control a certain
type of firm, then the ESB certified persons who own and control a
firm of that type must possess the required license or credential.

(h) The owner(s) must work a minimum of 20 hours per week
for the business.

(1) The business must have 19 or fewer full-time employees to
qualify to tier one or have 29 or fewer full-time employees to qual-
ify to tier two. A full-time employee is calculated as follows:

(A) Hours worked by all employees (part-time, seasonal, or full-
time) shall be converted into equivalent hours; dividing the total
hours worked by 2080.

(B) The owners of the business shall not be considered in the
calculation of the equivalent employees.

(C) The period of calculation shall be the same as the business’
tax year.

Stat Auth.: ORS 200.055

Stats. Implemeted: ORS 200.055
Hist.: OBDD 7-2013, f. & cert. ef. 9-3-13

123-200-1700
Application Form and Procedure

(1) The OMWESB will utilize ORS 200.170 to review a busi-
ness’ eligibility for certification as an ESB.

(2) A firm wishing to apply for certification in the ESB program
shall complete the application provided by the OMWESB.

(3) The completed application, together with all required sup-
porting documentation, shall be submitted to the Office of Minori-
ty, Women and Emerging Small Business at 775 Summer Street NE,
Suite 200, Salem, OR 97301. Incomplete applications will not be
processed until the applicant provides all information.

(4) The OMWESB will conduct a review and take action on
completed applications as promptly as resources permit. The order
of priority for processing applications shall be the date the
OMWESB receives the completed application with all supporting
documentation. Incomplete applications will not be processed.

(5) The OMWESB shall make a determination based on the eli-
gibility standards included in this division and the applicable laws
of the State of Oregon. As part of its investigation, the OMWESB
may require owners to provide information in addition to that
requested on the application. The applicant has the burden of prov-
ing he or she is eligible for certification and meets all the require-
ments of the program. If the OMWESB certifies the firm, the agen-
cy will send a confirmation letter and certificate.

(6) The applicable emerging small business size standard for
each applicant set out in ORS 123-200-1600 shall be determined by
the business’ primary area of work.

(7) Registration of the business with the Construction Con-
tractors Board and/or Landscape Contractors Board will establish a
firm as a construction firm. A construction-related trucking business
will also be considered a construction firm for the purposes of this

program.
Stat. Auth.: ORS 200.055
Stats. Implemented: ORS 200.055, 200.170
Hist.: OBDD 7-2013, f. & cert. ef. 9-3-13

123-200-1800
Certification Review

(1) Certification as an ESB is valid for three years from the date
of certification.

(2) An annual “no-change” statement will be sent to the firm
approximately 30 days prior to the one-year and two-year anniver-
saries of the certification date. The completed affidavit, along with
federal tax information for the previous year and documentation of
any changes, must be submitted prior to the anniversary date or the
firm will be decertified.

(3) The ESB shall notify the OMWESB within 30 days of any
changes, which may affect its continued eligibility in the program.
Failure to notify the OMWESB may result in denial or decertifica-
tion.

(4) A certification review notice and application shall be sent
to certified firms 60 days prior to expiration of current certification.
The firm shall promptly return the completed application along with
any requested documentation (i.e. evidence of change in ownership,
federal tax returns for the last year, etc.). Continued certification is
not automatic. The applicant must demonstrate that his or her busi-
ness still meets the criteria set out in OAR 123-200-1600 through
123-200-1700.
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(5) The OMWESSB staff shall review the signed application to
determine the firm’s continued eligibility. The OMWESB may also
request additional information to verify the firm’s continued eligi-
bility.

(6) Failure to return the completed review application by the
expiration date shall result in decertification.

(7) Firms may only be certified as an ESB for a maximum of
12 consecutive years from the original certificate date. If a firm pro-
vides compelling information showing, in the judgment of the Ore-
gon Business Development Department, that it has not been afford-
ed an opportunity to bid on ESB projects during the 12 years of
eligibility, the OMWESB will extend the certification of the firm for

one additional year. A firm may receive the extension only once.
Stat Auth.: ORS 200.055
Stats. Implemented: ORS 200.055
Hist.: OBDD 7-2013, f. & cert. ef. 9-3-13

123-200-1900
Denial and Decertification of Firms

(1) This rule applies only to the denial and decertification of a
firm’s ESB status under Oregon law. The OMWESB may deny cer-
tification of decertify a firm at any time if the agency determines that
the firm no longer meets eligibility standards set out in OAR 123-
200-1600. The procedure is as follows:

(a) In the case of denial of initial certification, the firm will be
notified in writing of the denial and the reasons therefore.

(b) In the case of decertification, the OMWESB shall issue a
Notice of Intent to Decertify the firm 21 days prior to the date of
decertification, and indicate the specific reasons for the decision.

(c) In the event of a denial or decertification, the applicant or
certified firm has 21 calendar days from the date of notice in which
to submit a written appeal to the manager of the OMWESB. Fol-
lowing the review of the applicant’s written appeal, the manager of
OMWESB will issue a decision.

(d) If the applicant or certified firm does not agree with the man-
ager’s decision, he or she may request a contested case hearing. Con-
tested case hearings will be conducted in accordance with ORS
183.310 to 183.550. Following the contested case hearing, the Hear-
ings Officer will forward a proposed order to the manager of the
OMWESB for issuance of a final order.

(e) If the applicant or certified firm files an appeal in writing or
requests a contested case hearing, the OMWESB will stay the denial
or decertification pending the issuance of the final order. If the appli-
cant or certified firm does not submit a written appeal or request for
a contested case hearing to the OMWESB within the 21-day period,
the denial or decertification shall be final.

(2) An individual may withdraw his or her application or cer-
tification if he or she no longer wishes to participate in the program.
The individual must complete a notarized withdrawal form provid-
ed by the OMWESB.

(3) Any business denied initial certification would be ineligible
to reapply for a period of 12 months.

(4) OMWESB decisions regarding MBE/WBE firms are final.

Stat. Auth.: ORS 200.055

Stats. Implemented: ORS 200.055, 183.310 - 183.550
Hist.: OBDD 7-2013, f. & cert. ef. 9-3-13

123-200-2000
Complaints of Ineligibility for All Programs

Complaints of Ineligibility regarding certification of an appli-
cant or firm must be submitted to the OMWESB and will be pro-
cessed according to the following procedure:

(1) Any individual or agency who believes that an applicant or
certified firm does not qualify under the standards of eligibility for
certification may file a complaint of ineligibility. The com-
plainant(s) must fill out a formal complaint form provided by the
OMWESB. The purpose of the complaint process is to maintain the
transparency of all programs.

(2) The complaint must be submitted to the OMWESB in writ-
ing using the form provided and must set forth facts, which indicate
that the applicant or certified firm is not eligible. The complaint must
include copies of any supporting documents the complainant(s) may

possess. The complainant(s) shall describe the facts in as much detail
as possible.

(3) The OMWESB will only investigate complaints based on
firsthand knowledge and those that contain allegations supported by
evidence. The OMWESB will not investigate anonymous or third
party complaints. Complaints based on hearsay (i.e. third person
account, general assumption, word-of-mouth, and/or speculation)
will not be investigated. The OMWESB does not accept general alle-
gations. Complaints that are not properly supported or submitted will
be returned to the complainant and will not be investigated.

(4) The OMWESB will notify the complainant(s) in writing
when it refuses to investigate a complaint. The notification may
include:

(a) The initial complaint filed by the complainant(s);

(b) Explanation of why the complaint is not being investigat-
ed; and

(c) A request for additional information, when applicable.

(5) The complainant(s) may submit a revised complaint
addressing the OMWESB'’s concerns.

(6) The complainant(s) must sign the complaint and give phys-
ical, mailing and email addresses and telephone number where he or
she may be reached during the investigation. While responding to
requests for information concerning any aspect of the programs, the
OMWESB complies with provisions of the Federal Freedom of
Information and Privacy Acts. The OMWESB may make available
to the public any information concerning the programs not prohib-
ited by federal or state law. Information submitted to the OMWESB
is subject to public record law, ORS 192.410, 192.501, 192.502 and
192.505. Certain information in the agency’s possession may be
made available for public inspection. The information may include
names of the complainant. Certain other records the OMWESB may
keep confidential, under certain circumstances. These may include,
but are not limited to: reports from creditors, employers, customers,
suppliers, financial statements, tax returns, business records,
employment history and other personal data submitted by the appli-
cant, customer lists, bids, proposals, and contracting information,
production, sales or cost data, and marketing strategy information.
Although the agency will attempt to keep the information submitted
confidential, it cannot guarantee confidentiality in all cases.

(7) The OMWESB may keep the identity of the complainant(s)
confidential, at the complainant(s) election, throughout the course of
the investigation. A complainant(s) may waive this privilege of con-
fidentiality at any time. If such confidentiality will hinder the inves-
tigation, proceeding, hearing, or result in a denial of appropriate
administrative due process to other parties, the OMWESB will
advise the complainant(s) that, in some circumstances, failure to
waive the privilege of confidentiality may result in the closure of the
investigation or dismissal of the proceeding or hearing.

(8) The OMWESB will investigate each complaint as prompt-
ly as resources allow. If preliminary investigative results show good
cause for in-depth investigation, the OMWESB will notify the appli-
cant or certified firm identified in the complaint by certified mail.
The notice will summarize the grounds for the challenge and will
require the applicant or certified firm to provide to the OMWESB,
within a reasonable period of time, information sufficient to permit
the agency to evaluate the complaint and the application or certified
firm’s qualifications for the programs. The applicant, certified firm,
and complainant(s) shall cooperate fully in the OMWESB’s inves-
tigation.

(9) After the investigation is complete, the OMWESB will issue
a written decision in the form of a rejection of the complaint, Notice
of Intent to Deny, or Notice of Intent to Decertify. The decision will
address each issue raised in the complaint and throughout the inves-
tigation and the reasoning for the decision. The OMWESB will mail
the written decision to the applicant or certified firm and to the com-
plainant(s). The OMWESB will not deny or decertify a firm based
on a complaint without first giving the firm an opportunity to
respond.

(10) The applicant or certified firm has 21 calendar days from
the date of Notice of Intent to Deny or Notice of Intent to Decerti-
fy in which to submit a written appeal to the manager of the
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OMWESB. Following the review of the applicant’s written appeal,
the manager of OMWESB will issue a decision .

(11) If the applicant or certified firm does not agree with the
manager’s decision, he or she may request a contested case hearing.
Contested case hearings will be conducted in accordance with ORS
183.310 to 183.550. Following the contested case hearing, the Hear-
ings Officer will forward a proposed order to the manager of the
OMWESB for issuance of a final order.

(12) If the applicant or certified firm files an appeal in writing
or requests a contested case hearing, the OMWESB will stay the
denial or decertification pending the issuance of the final order. If the
applicant or certified firm does not submit a written appeal or request
for a contested case hearing to the OMWESB within the 21-day peri-
od, the denial or decertification shall be final.

(13) The OMWESB will not consider opposing information
received about an applicant prior to the initial certification as a com-
plaint, but will consider the information in the investigation of the

application for certification.
Stat. Auth.: ORS 200.055
Stats. Implemented: ORS 200.055
Hist.: OBDD 17-2010, f. 4-30-10, cert. ef. 5-1-10; Renumbered from 123-200-
0090, OBDD 7-2013, f. & cert. ef. 9-3-13

123-200-2100
Directory

The OMWESB shall maintain a statewide-unified directory of
certified firms as follows:

(1) Certified firms shall use the current business name as reg-
istered with the Secretary of State, Corporation Division. Business-
es operating under the owner’s individual name shall use the name
listed on the business license. No other name may be used in con-
tracting business. A firm may use an Assumed Business Name for
contracting purposes, but only if the name is used in conjunction with
the registered business name.

(2) The directory will be maintained in an electronic format and
available on-line. The directory shall indicate the certification status
of each firm for all programs. The directory shall also include the
firm’s telephone numbers, fax number, and mailing address and list
the firm’s capabilities.

(3) The OMWESB shall update the directory on a daily basis
including changes in business and email addresses and phone num-
ber(s).

(4) It is the responsibility of the applicant and certified business
to notify the OMWESB within 30 days of any changes in its own-
ership or management, which may affect eligibility. Failure to noti-

fy the OMWESB may result in denial or decertification.
Stat. Auth.: ORS 200.055
Stats. Implemented: ORS 200.055
Hist.: OBDD 17-2010, f. 4-30-10, cert. ef. 5-1-10; Renumbered from 123-200-
0180, OBDD 7-2013, f. & cert. ef. 9-3-13

123-200-2200
Representation of the OMWESB by Officer or Employee in
Contested Case Hearings

(1) Subject to the approval of the Attorney General, an officer
or employee of the OMWESB is authorized to appear on behalf of
the OMWESB in contested case hearings.

(2) The OMWESB representative may not make legal argument
on behalf of the OMWESB.

(a) “Legal argument” includes arguments on:

(A) The jurisdiction of the OMWESB to hear the contested
case;

(B) The constitutionality of a statute, rule, or the application of
a constitutional requirement to the OMWESB; and

(C) The application of court precedent to the facts of the par-
ticular contested case proceeding.

(b) “Legal argument” does not include presentation of evidence,
examination and cross-examination of witnesses, presentation of fac-
tual arguments or arguments on:

(A) The application of the facts to the statutes or rules directly
applicable to the issues in the contested case;

(B) Comparison of prior actions of the OMWESB in handling
similar situations;

(C) The literal meaning of the statutes or rules directly appli-
cable to the issues in the contested case; and

(D) The admissibility of evidence of the correctness of proce-
dures followed.

(3) When an officer or employee of the OMWESB represents
the agency, the presiding officer shall advise such representative of
the manner in which objections may be made and matters preserved
for appeal. Such advice is of a procedural nature and does not change
applicable law on waiver of the duty to make timely objection.
Where such objections involve legal argument, the presiding officer
shall provide reasonable opportunity for the agency officer or
employee to consult legal counsel and permit such legal counsel to
file written legal argument within a reasonable time after conclusion
of the hearing.

Stat. Auth.: ORS 183.450(7) & 183.450(8)

Stats. Implemented: ORS 183.450(7)(b)

Hist.: OBDD 17-2010, f. 4-30-10, cert. ef. 5-1-10; Renumbered from 123-200-

0190, OBDD 7-2013, f. & cert. ef. 9-3-13

DIVISION 450
OREGON ARTS PROGRAM GRANTS

123-450-0000
Definitions
(1) “Commission” means the Oregon Arts Commission.
(2) “Executive Director” means the administrator of the Arts

Program of the Oregon Business Development Department.
Stat. Auth.: ORS 359
Stats. Implemented: ORS 359
Hist.: OBDD 2-2011, f. & cert. ef. 1-3-11

123-450-0010
Grants

(1) Receipt of Funds. The Commission may receive from state,
federal, or local governments or from the community at large, funds
for use by the Commission for its own programs or disbursements
deemed worthy by the Commission within the restrictions provided
by law.

(2) Purposes and Goals. With funds available to the Commis-
sion for such purposes, the Commission may from time to time, on
application, approve and disburse grants to encourage and support
artistic endeavor in all disciplines and to insure as feasible that the
cultural resources of the state are made available to all. In the grant
process, the Commission should consider the following goals:

(a) To support and promote excellence in the arts in Oregon;

(b) To make artistic activities of high quality available to all;

(c) To disseminate information about arts and cultural activities
in the state, and about resources for the arts that are available, both
regionally and nationally;

(d) To assist Oregon artists who contribute to its economic and
cultural development;

(e) To encourage and aid the development of regional and local
councils and organizations that promote cultural development and
provide arts related services to the community.

(3) Eligibility. Grants to organizations shall be made only to
those groups or organizations which are nonprofit and tax exempt
pursuant to the then existing laws. Grants may be made to individ-
ual Oregon artists through certain programs, as determined by the
Commission; Grants may be matched by a grantee recipient at the
discretion of the Commission.

(4) Reporting. The applicant must submit financial information
satisfactory to the Commission at the time of application and prior
to action by the Commission. In the event a grant is made, the grantee
must comply with the budget outlines submitted with the application
and make records available from time to time for periodic audit by
the Commission.

(5) Action on Grants. All applications submitted to the Com-
mission must be acted upon by the Commission in public meetings;
provided, however, the Commission may delegate to the Executive
Director authority to authorize grants minimal in nature, subject to
ratification by the Commission.
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(6) Guidelines. With the approval of the Commission, guide-
lines shall be written and published that provides the public and
applicants with information regarding the grants process and pro-
cedures. Appropriate forms and materials designed in accordance

with such guidelines shall be made available.
Stat. Auth.: ORS 359
Stats. Implemented:
Hist.: AC 2, f. & ef. 6-2-77; Renumbered from 190-010-0035, OBDD 2-2011, f.
& cert. ef. 1-3-11

DIVISION 475
1% FOR ART IN PUBLIC BUILDINGS

123-475-0000
Purpose

The purpose of these rules is to:

(1) Establish procedures for acquisition of works of art in an
amount of 1% of direct construction costs of any project for the con-
struction or alteration of any State Building in an amount of $100,000
or more.

(2) Promote placement of visual art of the highest quality where
it can be easily viewed by the general public.

(3) Utilize the talent of artists and craftspeople.

(4) Preserve, encourage, and promote public awareness and

understanding of the arts.
Stat. Auth.: ORS 359.025, 359.142
Stats. Implemented: ORS 276.073 — 276.090
Hist.: AC 1-1979, f. & ef. 7-23-79; AC 1-1991,f. 3-22-91, cert. ef. 3-21-91; OAC
1-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0000, OBDD 36-
2010, f. 10-14-10, cert. ef. 11-1-10

123-475-0005
Definitions

The words and phrases used in these rules have the same mean-
ing given them in ORS 276.073. In addition, as used in these rules,
unless the context requires otherwise:

(1) “Architect” means the person or firm (architect, landscape
architect, interior designer, or other design professional) designing
the project to which the 1% provision applies.

(2) “Artist” means a practitioner in the visual arts, generally rec-
ognized by critics and peers as a professional of serious intent, who
produces Works of Art and who is not the Project Architect.

(3) “Capitol Area” means the area defined in ORS 276.028.

(4) “Contracting Agency” means the state agency authorized by
law to enter into public contracts.

(4) “Deaccession” means removal of a work of art from the pub-
lic collection as described in OAR 190-020-0080.

(5) “Designated Agencies” means the Oregon Arts Commis-
sion, Department of Administrative Services and, for project locat-
ed outside of the Capitol Area, the Contracting Agency.

(6) “Program” means the 1% for art program described in ORS
276.073 to 276.090.

(7) “Project” means the construction or alteration of a State
Building that costs $100,000 or more.

(8) “Resident Agency means the state agency or agencies that
will occupy or otherwise use State Building. The Resident Agency
may be the Contracting Agency.

(9) “State Building” means any structure built or remodeled by
the State of Oregon using legislatively appropriated monies except
those excluded in the definition of state building in ORS 276.073.
“State Building” does not include a building leased by a state agen-
cy, unless under a lease-purchase agreement or under any other
agreement whereby ultimate state ownership is contemplated or
expected.

(10) “Works of Art” means all forms of original creations of
visual art, including and not limited to:

(a) Painting: all media, including both portable and perma-
nently-affixed works such as murals.

(b) Sculpture: in the round, bas-relief, high relief, mobile, foun-
tain, kinetic, electronic, and site specific works placed on public
lands in any material or combination of materials.

(c) Visual art comprising other two- and three- dimensional
media including but not limited to prints, clay, drawings, stained
glass, mosaics, photography, fiber and textiles, wood, metal, plastics
and other materials or combination of materials, calligraphy, mixed
media, film, video, or any combination of forms of media and doc-

umented time-based works or installations.
Stat. Auth.: ORS 359.025, 359.142
Stats. Implemented: ORS 276.073 — 276.090
Hist.: AC 1-1979, f. & ef. 7-23-79; AC 1-1991, f. 3-22-91, cert. ef. 3-21-91; OAC
1-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0005, OBDD 36-
2010, f. 10-14-10, cert. ef. 11-1-10

123-475-0010
Overview of Program

(1) The Oregon Arts Commission coordinates the Program. All
Oregon State agencies, upon legislative approval of construction
budgets, must notify the Oregon Arts Commission in writing of con-
struction budgets or appropriations approved by the Legislative
Assembly for any State Building. Upon written authorization by the
Oregon Arts Commission, Oregon Arts Commission staff will meet
with the Contracting Agency to plan the art selection process.

(2) Each Project will have its own Selection Committee. The
Selection Committee is appointed in accordance with, and carries out
the functions described in OAR 190-020-0015.

(3) Title for all Works of Art acquired pursuant to ORS 276.073
to 276.090 shall be in the name of the state on behalf of the Con-
tracting Agency or Resident Agency, as determined by the Depart-
ment of Administrative Services and the Contracting Agency, if the
Contracting Agency is an agency other than the Department of
Administrative Services.

(4) Works of Art in the state collection are insured by the State
Insurance Fund, through the Department of Administrative Services
Risk Management Division.

Stat. Auth.: ORS 359.025, 359.142

Stats. Implemented: ORS 276.073 —276.090

Hist.: AC 1-1979, f. & ef. 7-23-79; AC 1-1991, f. 3-22-91, cert. ef. 3-21-91; OAC

1-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0010, OBDD 36-

2010, f. 10-14-10, cert. ef. 11-1-10

123-475-0012
Public Art Advisory Committee

The Oregon Arts Commission may establish a Public Art Advi-
sory Committee consisting of two Oregon Arts Commissioners and
up to seven arts professionals designated by the Oregon Arts Com-
mission. The Oregon Arts Commission may use the Public Art Advi-
sory Committee to make recommendations regarding general poli-
cies of the Program. The Public Art Advisory Committee will serve
as a review panel for creation of a Roster of Prequalified Artists, may
nominate and review artists for consideration by individual Art Selec-
tion Committees, and will serve as a review panel for Relocation or
Deaccession requests. The Public Art Advisory Committee will not

make selections for individual Program projects.
Stat. Auth.: ORS 359.025, 359.142
Stats. Implemented: ORS 276.073 —276.090
Hist.: OAC 1-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0012,
OBDD 36-2010, f. 10-14-10, cert. ef. 11-1-10; OBDD 11-2011, f. 12-30-11, cert.
ef. 1-1-12

123-475-0013
Prequalified Artist Roster

Experienced and talented artists may be prequalified by the Ore-
gon Arts Commission for Program projects. The Oregon Arts Com-
mission publishes a prospectus inviting applications. The Public Art
Advisory Committee serves as the review panel and makes recom-
mendations to the Oregon Arts Commission for inclusion on the Pre-
qualified Artists Roster. Applications may be filed at any time. All
artists must reapply at the end of each three-year cycle. The Roster
is available to serve as a resource for other public art programs, archi-

tecture firms and others seeking artists for projects.
Stat. Auth.: ORS 359.025; 359.142
Stats. Implemented: ORS 276.073 —276.090
Hist.: OAC 1-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0013,
OBDD 36-2010, f. 10-14-10, cert. ef. 11-1-10
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123-475-0015
Selection Committee

(1)(a) A Selection Committee shall be established for each Pro-
gram Project. The Selection Committee, on behalf of the Designat-
ed Agencies, shall determine the scope, direction, and particular
needs of the Project. Except as provided in subsection (b) of this rule,
the Selection Committee is solely responsible for artist selection,
review of design, execution, placement and acceptance of Works of
Art, and shall communicate such progress to the Designated Agen-
cies.

(b) Exception to sole responsibility for review: The Oregon Arts
Commission and the Contracting Agency shall identify other review
bodies whose oversight may be required by law or agency policy
including, without limitation, state or local historic preservation com-
mittees, city design review committees and formalized campus
design committees. In such cases, the Selection Committee’s rec-
ommendation will be submitted for review and approval by these
bodies prior to execution of any contracts for Works of Art.

(c) Informal committees established by any of the Designated
Agencies, such as user groups of a Project, shall be kept informed
of Selection Committee progress, but have no role in approval of the
Selection Committee’s recommendations. The Designated Agency
that establishes an informal committee is responsible for notifying
the Selection Committee of the establishment of the informal com-
mittee.

(2) The Selection Committee shall consist of up to nine mem-
bers designated by the Oregon Arts Commission as follows:

(a) The Project Architect;

(b) The Director of the Oregon Arts Commission or designee
thereof;

(c) Up to three visual artists or other design professionals
appointed by the Oregon Arts Commission (the selection of the
design professionals will be made after consultation with the resident
agency). The Arts Commission shall strive to appoint Selection Com-
mittee members with varied perspectives, including multicultural
representation;

(d) The Director of the contracting agency, or designee there-
of, most appropriately the planning/construction project manager;

(e) The Chair of the Capitol Planning Advisory Board, or the
Chair’s designee, if the project is in Marion or Polk County area
(ORS 276 .028);

(f) Up to one representative of each resident agency, or in the
case of a University, each program, college or school with signifi-
cant use of the facility;

(g) Such other people who qualify and are approved by the Des-
ignated Agencies.

(3) Up to 5 Non-Voting Advisors may be appointed by the Con-
tracting Agency and Resident Agency of the facility to serve on the
screening committee and may include: students, museum director,
curator, educator, art historian, collector, and concerned members of
the community, or other qualified individuals

(4) Chairman of the Selection Committee: The Public Arts
Coordinator of the Oregon Arts Commission shall serve as non-vot-
ing chairman.

(5) Voting: Each member of the Selection Committee desig-
nated pursuant to Section (2) of this rule will have one vote. A major-
ity vote of members present shall determine the selection recom-
mendations to be made to the Designated Agencies. At least one-half
of the members of the Selection Committee must be present to have
a vote.

Stat. Auth.: ORS 359.025, 359.142

Stats. Implemented: ORS 276.073 — 276.090

Hist.: AC 1-1979, f. & ef. 7-23-79; AC 1-1991, f. 3-22-91, cert. ef. 3-21-91; OAC

1-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0015, OBDD 36-

2010, f. 10-14-10, cert. ef. 11-1-10; OBDD 10-2012, f. 6-29-12, cert. ef. 7-1-12

123-475-0025
Selection Committee Procedure

(1) The Selection Committee shall meet to consider the partic-
ular needs of the Project including budget, suitable art forms, appro-
priate locations, and method of artist/artwork selection.

(2) The Selection Committee may use any of the following
methods for selection of Works of Art for a Project:

(a) Open Competition: A prospectus will be prepared by the
Oregon Arts Commission with the approval of the Selection Com-
mittee and will be made broadly available to artists. Artists will be
asked to submit images or other materials to the Commission. The
Selection Committee may commission new work and also may pur-
chase available work.

(b) Two-stage competition. An open competition may occur in
two stages whereby a limited number of finalists selected from the
first stage of competition will be asked to submit more detailed pro-
posals. Each of the finalists may enter into a contract with the Con-
tracting Agency that provides for payment of a professional fee for
preparation of a detailed proposal or consultation interview. The Ore-
gon Arts Commission or Selection Committee may recommend the
amount of the professional fee.

(c) Prequalified Artist Roster: The Selection Committee may
interview or commission proposals from one or more artists on the
Prequalified Artist Roster, or may make direction selection(s) from
the Roster.

(d) Nominated Pool: The Selection Committee may designate
an informal panel of arts professionals to nominate artists appropri-
ate for consideration for the Project. The resulting pool will be
reviewed by the Selection Committee.

(e) The Public Art Advisory Committee may designate an infor-
mal panel of arts professionals to nominate artists appropriate for
consideration to the State of Oregon Art Collection. The resulting
pool(s) may be reviewed by individual Selection Committees.

(f) Limited Competition: In cases when, in the judgment of the
Oregon Arts Commission, it is not feasible to conduct an open com-
petition for a specific Work of Art, the Oregon Arts Commission will
initiate a Limited Competition by inviting several artists to submit
materials to the Selection Committee. If detailed proposals or con-
sultation interviews are requested, each artist will be paid a profes-
sional fee for preparation of the detailed proposal or consultation
interview. The Oregon Arts Commission or Selection Committee
may recommend the amount of the professional fee.

(g) Direct Selection: When budget constraints or construction
schedules are such that the Selection Committee determines that an
open competition cannot be held, Direct Selection of the artist(s) or

completed work will be made by the Selection Committee.
Stat. Auth.: ORS 359.025, 359.142
Stats. Implemented: ORS 276.073-276.090
Hist.: AC 1-1979, f. & ef. 7-23-79; AC 1-1991, f. 3-22-91, cert. ef. 3-21-91; OAC
1-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0025, OBDD 36-
2010, f. 10-14-10, cert. ef. 11-1-10; OBDD 11-2011, f. 12-30-11, cert. ef. 1-1-12

123-475-0030
Criteria for Selecting Works of Art

(1) Style and Nature: Works of Art of any aesthetic persuasion
that are compatible in scale, material, form and content with their sur-
roundings may be considered.

(2) Diversity of the Collection: The Oregon Arts Commission
seeks to encourage and maintain a diverse collection for the state,
including site-specific works developed with collaboration between
an artist and design team, existing works of art created by an artist
and purchased for permanent installation, and, when appropriate,
documented time-based works or installations.

(3) Quality: The inherent quality of the work itself will be the
highest priority for selection.

(4) Media: All forms of Works of Art may be considered. Works
of Art may be either portable or permanently affixed or integral to
the building or structure, or part of a temporary exhibition.

(5) Permanence: Due consideration will be given to structural
and surface soundness and to permanence in terms of relative pro-
tection against theft, vandalism, weathering, or excessive mainte-
nance or repair costs.

(6) Method of Acquisition: Either existing works or those com-

missioned for specific Projects may be acquired.
Stat. Auth.: ORS 359.025, 359.142
Stats. Implemented: ORS 276.073 — 276.090
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Hist.: AC 1-1979, f. & ef. 7-23-79; AC 1-1991, . 3-22-91, cert. ef. 3-21-91; OAC
1-2010, . 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0030, OBDD 36-
2010, f. 10-14-10, cert. ef. 11-1-10; OBDD 11-2011, f. 12-30-11, cert. ef. 1-1-12

123-475-0035
Inclusions

Appropriations under ORS 276.080 for the Program may be
spent for:

(1) The Work of Art itself which may include but is not limit-
ed to:

(a) Artist’s professional fee;

(b) Labor of assistants;

(c) Materials required for production of the Work of Art;

(d) Professional services such as engineering and fabrication
necessary to create or install the Work of Art;

(e) Artist’s studio and operating costs of the artist, including
rent, utilities, insurance, and other direct and indirect costs;

(f) Travel costs for the Artist for site visitation and research;

(g) Transportation of the Work of Art to the site;

(h) Installation of the completed Work of Art;

(i) Documentation of the work in progress or completed Work
of Art;

(j) Contractual services for professionals engaged to install,
maintain or clean Works of Art, and for conservation, restoration,
project management or photography.

(2) Identification plaques, labels, and other such educational
materials that promote and accurately credit the Artist(s) or project.

(3) Waterworks and electrical and mechanical devices, equip-
ment and site work which are integral parts of the Work of Art.

(4) Frames, mats or pedestals necessary for the security of the
Work of Art.

(5) Anchorages, containments and devices necessary for the
security of the Work of Art.

(6) Works of Art which may be an integral part of the building.

(7) Expenses described in OAR 190-020-0055(3).

Stat. Auth.: ORS 359.025, 359.142

Stats. Implemented: ORS 276 .073 - 276 .090

Hist.: AC 1-1979, f. & ef. 7-23-79; AC 1-1991, f. 3-22-91, cert. ef. 3-21-91; OAC
1-2010, . 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0035, OBDD 36-
2010, f. 10-14-10, cert. ef. 11-1-10

123-475-0040
Exclusions

Appropriations for the Program may not be spent for:

(1) Reproductions, by mechanical or other means, of original
Works of Art.

(2) Decorative, ornamental, or functional elements that are
designed by the Architect or consultants engaged by the Architect,
as opposed to an Artist commissioned for this purpose.

(3) “Art objects” which are mass produced of standard design.

(4) Directional or other functional elements such as super-
graphics, signage, color coding, maps, or other similar elements,
except where an Artist is employed to produce them and has prima-
ry creative control over the Final Art.

(5) Those items which are required to fulfill the basic purpose
of the Resident Agency. Examples would be works of art in the col-
lection of a state museum, or Works of Art fulfilling an interpretive
or educational role in a state park, the state library, or a college or
university art museum or gallery.

(6) Preparation of the site necessary to receive the Work of Art,
including, but not limited to, structural reinforcement, landscaping
and utility service to the site, except to the extent the Work of Art is
integrated into the structure or site and costs related to construction
budget. Any such inclusion of costs for the Work of Art in the con-
struction budget or costs of site preparation included in the art bud-
get must be negotiated among the Designated Agencies and approved
by the Oregon Arts Commission.

(7) Energy and water costs for operation of electrical and
mechanical systems.

(8) Architect services to comply with OAR 123-475-0050(3)(d).
Stat. Auth.: ORS 359.025 359.142
Stats. Implemented: ORS 276 .073 - 276 .090

Hist.: AC 1-1979, f. & ef. 7-23-79; AC 1-1991,f. 3-22-91, cert. ef. 3-21-91; OAC
1-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0040, OBDD 36-
2010, f. 10-14-10, cert. ef. 11-1-10

123-475-0050
Responsibilities

(1) The Oregon Arts Commission shall:

(a) In consultation with the Designated Agencies, be responsi-
ble for selection, reviewing of design, execution, placement and
acceptance of Works of Art”, acquired under the Program;

(b) Appoint the members of the Selection Committee to carry
out the functions described in OAR 123-475-0015;

(c) Assist the Contracting Agency in contract negotiations with
artists;

(d) In consultation with the Resident Agency and Contracting
Agency, may transfer Works of Art between public buildings as pro-
vided in OAR 123-475-0080;

(e) With the help of professionals, install portable Works of Art
and re-hang or relocate Works of Art when it determines such actions
are necessary;

(f) In partnership with the Resident Agency, advise regarding
necessary maintenance procedures in accordance with the Oregon
Arts Commission’s Collection Management System.

(g) Maintain complete records and documentation of the col-
lection with the assistance of the Contracting Agency;

(h) Coordinate public information aspects of the project.

(2) The Contracting Agency shall:

(a) Assist the Oregon Arts Commission with identifying new
Projects subject to ORS 276 073 - 276.090, and shall notify the Ore-
gon Arts Commission when construction budgets are approved and
funds are available.

(b) Contract with the Architect for administrative or design ser-
vices, or both, to be rendered in connection with the commissioning
of Works of Art, notify the Architect of the state law requiring a non-
deductible allocation for Works of Art and that the Architect will be
a member of and must work closely with the Selection Committee
for the Project and with the Artist, and include in its contract with
the Architect clauses providing for the Architect’s compliance with
these rules, including without limitation as provided in section (3)
of this rule;

(c) Notify the Oregon Arts Commission of the Project details;

(d) Consult with the Oregon Arts Commission and Screening
Committee on the determination of budget and selection procedures;

(e) See that payment is made for all costs, professional fees, pur-
chases and commissions in accordance with all applicable law;

(f) Communicate with the Oregon Arts Commission on Project
coordination to assure timeliness of completion of the project;

(g) Contract with the Artist for procurement of Works of Art,
including without limitation providing for title to the Works of Art
to best in the Contracting Agency or Resident Agency in the name
of the state no later than upon completion of installation of the Works
of Art.

(h) Together with the Resident Agency, be responsible for secu-
rity and general maintenance of the Works of Art, including without
limitation observing if the Work of Art is in good condition, hang-
ing straight, needs dusting, if labels are missing, or if other measures
for security or maintenance are necessary or advisable;

(i) Assist the Oregon Arts Commission with public information
aspects of the Project;

(j) Review and authorize all changes proposed involving cost,
time, or scope before any changes are made to the Work(s) or Art for
the Project;

(k) Assist the Oregon Arts Commission with maintaining an Art
Inventory and immediately notify the Oregon Arts Commission if a
work needs repair or is missing.

(3) The Architect shall:

(a) Recommend to the Arts Commission and the Contracting
Agency specific sites for Works of Art and the scale and type of work
thought to be most appropriate;

(b) Act as a member of the Selection Committee;

(c) Work closely with the Artist where required, provide engi-
neering information as it pertains to the building structure and tech-
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nical assistance to the Artist if requested, and shall supervise the
delivery and installation of the Work of Art under contract with the
Contracting Agency;

(d) Ensure that all service requirements for the Work of Art are
met in the design documents and that the Work of Art may be
installed with relative ease.

(4) The Artist shall:

(a) When commissioned by the Contracting Agency to create
a Work of Art, execute and complete the Work of Art in a timely and
professional manner.

(b) Maintain close contact with the Contracting Agency to assist
with Project coordination before and during installation;

(c) Transfer title of newly created or an existing Work of Art to
the Contracting Agency;

(d) Deal personally with the other parties in all phases of the
negotiations. However, the Artists may designate dealers or other
agents to represent them in negotiations;

(e) Maintain a close working relationship with the Architect on
commissioned pieces;

(f) Submit all plans drawings, detailed proposals and other
required materials related to a proposed Work of Art to the Oregon
Arts Commission. All preparatory work remains the property of the
Oregon Arts Commission until the final Work of Art is installed, at
which time ownership of the preparatory materials reverts to the
artist;

(g) Copyright: The artist retains those rights specified in ORS

359.355 unless contract indicates otherwise.
Stat. Auth.: ORS 359.025; 359.142
Stats. Implemented: ORS 276 .073 - 276 .090
Hist.: AC 1-1979, f. & ef. 7-23-79; AC 1-1991, f. 3-22-91, cert. ef. 3-21-91; OAC
1-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0050, OBDD 36-
2010, f. 10-14-10, cert. ef. 11-1-10

123-475-0055
Scope and Nature of Expenditures

(1) While no more than 1% of the amount from capital con-
struction appropriations may be dedicated to the Program, a dollar
total greater than 1% can be expended for art in a Project if the addi-
tional funds are generated from other sources. The 1% figure is a
minimum.

(2) If 1% of total state funds appropriated for direct construc-
tion costs for a particular building is not required for the Program on
that Project, such unrequired amounts can be utilized for either or
both of the following as determined by the Oregon Arts Commission
in consultation with the Contracting Agency:

(a) Acquiring Works of Art for existing state buildings;

(b) Acquiring Works of Art by transferring the funds to anoth-
er construction project.

(3) Administrative costs for the Works of Art on any particular
Project, up to ten percent of the amounts billed by the Oregon Arts
Commission to the Contracting Agency, may be funded through the
1% appropriation areas Administrative Costs may include only:

(a) Supplies and services connected with public information and
education;

(b) Artists’ prospectuses for specific projects;

(c) Allowable expenses of the Selection Committee;

(d) Salaries of Oregon Arts Commission staff;

(e) Other costs directly related to Program management.

Stat. Auth.: ORS 359.025, 359.142

Stats. Implemented: ORS 276 .073 - 276 .090

Hist.: AC 1-1979, f. & ef. 7-23-79; AC 1-1991, f. 3-22-91, cert. ef. 3-21-91; OAC
1-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0055, OBDD 36-
2010, f. 10-14-10, cert. ef. 11-1-10

123-475-0060
General Principles and Procedures

(1) Freedom of Expression: Because of the bold attempt to meld
the imaginations and talents of so many individuals and groups, free-
dom to reach creative solutions must always be maintained. Artists
must be sensitive to the unique qualities of public art and the guide-
lines and parameters which, of necessity, may be required.

(2) Integration of Art and Architecture: So that Artists and
Architects can gain from each others’ design insights, all parties

should strive for engagement of the Artist as soon as possible after
the approval of the Architect’s schematic design phase.

(3) Exhibitions and Educational Outreach: Contracting Agen-
cies should consider undertaking the following exhibition and edu-
cational outreach opportunities. The Oregon Arts Commission is
available to provide consultative assistance, but these activities muse
be funded with monies other than Program funds, unless they are a
integral part of the Final Art:

(a) Exhibition of sketches and maquettes created in limited or
open competitions;

(b) Involvement of students and art instructors in workshops
with Artists creating Works of Art;

(c) Tours of those sites which exhibit many Works of Art, con-
ducted by trained docents;

(d) Use of state educational and other facilities by the Artist in
developing concepts and creating the Work of Art, so that state
employees and students can better understand the creative process.
Such facilities might include studio space, foundries, machine, weld-
ing, and woodworking shops, printing and photographic facilities;

(e) Filming or videotaping the creation and installation of the
Work of Art.

(4) Accessibility of Information: All parties will strive to pub-
licize widely all aspects of the Program. All meetings of Selection
Committees are open to the public.

(5) Community Support and Advice: While firmly committed
to the principle of selection of Artists by authorities in the design pro-
fessions — The Oregon Arts Commission, Department of Adminis-
trative Services, and Contracting Agencies welcome participation
and advice from the interested public and employees of the Resident
Agency.

(6) Conlflict of Interest: All procedures will be conducted and
all decisions will be made free of any conflict of interest in accor-
dance with ORS chapter 244.

(7) Dedication: If a dedication or “unveiling” of a Work of Art
is desired, arrangements shall be the responsibility of the Contract-
ing Agency.

Stat. Auth.: ORS 359.025, 359.142

Stats. Implemented: ORS 276 .073 - 276 .090

Hist.: AC 1-1979, f. & ef. 7-23-79; AC 1-1991, f. 3-22-91, cert. ef. 3-21-91; OAC

12010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0060, OBDD 36-

2010, f. 10-14-10, cert. ef. 11-1-10

123-475-0065
Documentation and Evaluation

(1) Documentation:

(a) Identification: The Contracting Agency shall assist the Ore-
gon Arts Commission with identification of the Work of Art which
may include, without limitation, that plaques or labels identifying the
Work of Art, are securely affixed, unobtrusive, and well designed.
Plaques, labels or other identifying media shall included the name
of the Artist; title of the Work of Art, if any, medium, and year com-
pleted;

(b) Registration: The Oregon Arts Commission shall maintain
inventory records. The Oregon Arts Commission provides copies of
each Contracting Agency’s inventory records upon request by the
Contracting Agencys;

(c) Publications: Contracting Agencies are encouraged to pub-
lish informative folders and booklets on the Works of Art, such as
those in the State Library and the Department of Administrative Ser-
vices. The Oregon Arts Commission is available to assist with edi-
torial and technical assistance.

(2) Evaluation: The Oregon Arts Commission shall annually
make a public report on the projects of the previous year and shall

conduct periodic evaluations of the Program.
Stat. Auth.: ORS 359.025, 359.142
Stats. Implemented: ORS 276 .073 - 276 .090
Hist.: AC 1-1979, f. & ef. 7-23-79; AC 1-1991,f. 3-22-91, cert. ef. 3-21-91; OAC
1-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0065, OBDD 36-
2010, f. 10-14-10, cert. ef. 11-1-10
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DIVISION 500
CULTURAL PARTICIPATION GRANTS

123-500-0000
Purpose

The Arts Program, under the direction of the Cultural Trust
Board, awards grants for the Oregon Cultural Trust through three
grant programs: Cultural Development Grants to cultural organiza-
tions, Community Cultural Participation Grants to county and trib-
al cultural coalitions and Cultural Partner Grants to statewide cultural

partner entities.
Stat. Auth.: ORS 359.416
Stats. Implemented: ORS 359.400 - 359 .444
Hist.: EDD 3-2009, f. 4-30-09, cert. ef. 5-1-09; OBDD 6-2010, f. 2-25-10, cert.
ef. 3-1-10

123-500-0005
Definitions

(1) “Cultural Organization” means an organization defined in
ORS 359.400.

(2) “Cultural Trust Board” means the board established by ORS
359.410.

(3) “Cultural Coalition” is a group organized in an Oregon
county or within a federally recognized Indian Tribe, in Oregon to
identify priorities and specific strategies for building public partic-
ipation in culture. Each coalition will include representation from the
arts, heritage, humanities and other organizations relevant to com-
munity cultural participation, including without limitation, educa-
tional institutions, libraries, media or businesses, and reflect the
diversity of the County or Tribe. The primary purpose of the coali-
tion is to develop a cultural plan for the area served and to award and
monitor grant funds awarded to address cultural goals.

(4) “Cultural Plan” means a local plan that identifies priorities
and specific strategies to build public participation in cultural disci-
plines and organizations within the local area. Plans will include
benchmarks to measure progress against stated goals.

(5) “Core Partner Agencies” means the agencies described in

ORS 359.400(2).
Stat. Auth.: ORS 359.416
Stats. Implemented: ORS 359.400 - 359.444
Hist.: EDD 3-2009, f. 4-30-09, cert. ef. 5-1-09; OBDD 6-2010, f. 2-25-10, cert.
ef. 3-1-10

123-475-0074
Relocation and Deaccession

(1) Each Relocation and Deaccession action shall be determined
on a case-by-case basis. Standards applied to Deaccession shall be
at least as stringent as those applied to the acquisition process.

(2) Changes in fashion, taste, administration or the immediate
pressures of public controversy are insufficient to support a Relo-
cation or Deaccession action.

(3) Relocation or Deaccession will not be considered until at
least five years have elapsed from the date of completion identified
under OAR 123-475-0065(1)(a) of permanent Works of Art and
acceptance in the case of portable Works of Art, unless special cir-
cumstances exist. Special circumstances include, without limitation,

when a Work of Art has been damaged beyond repair.
Stat. Auth.: ORS 359.025, 359.142
Stats. Implemented: ORS 276 .073 - 276 .090
Hist.: OAC 1-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0074,
OBDD 36-2010, f. 10-14-10, cert. ef. 11-1-10

123-475-0080
Criteria for Relocation or Deaccession

The Oregon Arts Commission may approve a request to con-
sider Relocation or Deaccession of a Work of Art for one or more of
the following reasons:

(1) The artwork requires unforeseen excessive maintenance or
repair, contains failing materials, faults of design or workmanship,
or repairing or securing the Work of Art is or becomes impractical
or unfeasible;

(2) It would benefit the collection re replace the Work of Art
with another more significant Work of Art by the same Artist;

(3) The Work of Art has been the source of significant, docu-
mented adverse public reaction over at least five years, and a broad
range of people who come into regular contact with the Work of Art
support its removal;

(4) The condition or security of the Work of Art cannot rea-
sonably be guaranteed;

(5) The Work of Art has become significantly less appropriate
over time, given changes in the function or character of the collec-
tion, setting or the community;

(6) The site is going to be demolished or adapted, and it is not
possible to successfully incorporate the Work of Art into redevel-
opment of the site;

(7) The site is not longer publicly accessible;

(8) There is not suitable new site available for the Work of Art
in the same facility;

(9) The Work of Art endangers public safety.

Stat. Auth.: ORS 359.025, 359.142

Stats. Implemented: ORS 276 .073 - 276 .090

Hist.: OAC 1-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0080,
OBDD 36-2010, f. 10-14-10, cert. ef. 11-1-10

123-475-0085
Procedure for Relocation or Deaccession

(1) The Public Art Advisory Committee will undertake periodic
reviews of the collection and review all Relocation and Deaccession
requests submitted to the committee by Oregon Arts Commission
staff on behalf of the Arts Commission, a Resident Agency, or the
public.

(2) The Public Art Advisory Committee shall make recom-
mendations to the Oregon Arts Commission on all Relocation and
Deaccession requests.

(3) Sequence of Action.

(a) Upon receipt of a request for Relocation or Deaccession by
aResident Agency, citizen(s), or the Oregon Arts Commission or its
staff, Oregon Arts Commission staff shall prepare a report to the Pub-
lic Arts Advisory Committee that shall include the condition of the
Work of Art, recent photographs, estimated value, reasons for con-
sidering Relocation or Deaccession and addressing the criteria con-
tained in OAR 123-475-0080, options for relocating or repairing the
Work of Art when applicable, opinion of the head of the Resident
Agency, and any other supporting or relevant information.

(b) The Public Art Advisory Committee shall review the report
and may direct Oregon Arts Commission staff to seek additional
information about the Work of Art from the community where it is
installed, the Artist, art galleries, curators, conservators, appraisers
or other arts professionals.

(c) The Public Art Advisory Committee shall recommend to the
Oregon Arts Commission whether the request for Relocation or
Deaccession should be denied or granted in whole or in part. The
Public Arts Advisory Committee may recommend modifying, relo-
cating, selling, donating, disposing of or storing the Work of Art. The
recommendation must address the following:

(A) Criteria contained in OAR 123-475-0075, if any, that have
been met;

(B) Most appropriate action and method of action;

(C) Specific recommendation if the Work of Art is to be trad-
ed or sold for the purpose of purchasing another Work of Art by the
same Artist;

(d) The Oregon Arts Commission staff shall prepare a report for
consideration by the Oregon Arts Commission at a regularly sched-
uled meeting that includes at least the following:

(A) The Public Art Advisory Committee’s recommendations;

(B) The opinion of the head of the Resident Agency;

(C) To the extent required by any contract between the Con-
tracting Agency and the Artist, the opinion of the Artist, if living, if
the Artist has provided an opinion.

(e) If the Oregon Arts Commission determines that a Reloca-
tion or Deaccession request may be granted, the Oregon Arts Com-
mission will notify the Contracting Agency of its approval.

(4) Method for Relocation: On rare occasions, a Work of Art in
the State of Oregon Public Art Collection may be removed from its
original location in a State Building. Works of Art will be removed
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only with the approval of the head of the Resident Agency (or
designee), and the Oregon Arts Commission. When considering new
locations, the following criteria apply:

(a) The new location must be a State Building;

(b) If the new location is a different facility, the new Resident
Agency must be willing to accept the Work of Art on long-term loan,
for a period of at least five years.

(c) If the new location is a different facility, the new Resident
Agency must be willing to provide for security and maintenance of
the Work of Art.

(d) The new location must be viewed by a broad range of citi-
zens.

(5) Methods of Deaccession: Works of Art will be deaccessed
only with the approval of the Head of the Resident Agency (or
designee) and the Oregon Arts Commission. Deaccession shall be
accomplished in one of the following manners as determined by the
Oregon Arts Commission to be in the best interests of the citizens of
Oregon, the State of Oregon Public Art Collection, and the public
trust invested in the Oregon Arts Commission as the steward of the
collection:

(a) Sale or Trade.

(A) If the Work of Art has not been appraised in the past five
years, a certified appraisal will be conducted.

(B) If stated in the approved recommendation, the Artist will be
given first option to purchase or trade the Work of Art.

(C) Sale may be by auction, gallery resale or direct bidding by
individuals, in compliance with state law and policies governing sur-
plus property.

(D) Trade may be through the Artist or gallery, museum or other
institution for one or more Works of Art of comparable value by the
same Artist.

(E) No Works of Art may be sold or traded to members or staff
of the Arts Commission or Public Art Advisory Committee or their
immediate families.

(F) Proceeds from the sale of a Work of Art shall be used to pur-
chase artwork in keeping with the definitions and limitations of the
Program and in accordance with the Oregon Arts Commission’s deci-
sion to approve Deaccession. Funds may be expended with the over-
sight of the Public Art Advisory Committee. Any preexisting con-
tractual agreements between the Artist and the state regarding resale
shall apply.

(b) Destruction of a Work of Art that is deteriorated or damaged
beyond repair, or beyond value of the Work of Art, and therefore
deemed to be of negligible value. Alternatively, the Work of Art may
be returned, in present condition, to the Artist, if living, to the state
or representative of the Artist, or to an art conservation research or
training facility as a disposable Work of Art.

(c) If the Oregon Arts Commission is unable to dispose of the
Work of Art in a manner described in this section, the Work of Art
may be donated to a non-profit organization or otherwise disposed
of as the Oregon Arts Commission determines reasonable.

(6) Costs for Relocation or Deaccession. Unless otherwise
requested by a person or agency requesting Relocation or Deacces-
sion and approved by the Public Art Advisory Committee, costs for
appraising, cleaning or minor repairs to a Work of Art as needed to
be suitable for display should be charged to the original Resident
Agency. Transportation to storage or a new location should be
charged to the original Resident Agency. Installation or any major
conservation, reframing, or similar activity should be charged to the
new Resident Agency. Costs may be negotiated in the best interests
of each entity.

(7) Compliance with Applicable Policies and Regulations.
Decaccession of Works of Art shall be done in a manner that com-
plies with all other applicable state and federal law. For example,
Decaccession must comply with applicable procedures and laws
relating to the disposition of State property and with laws protect-
ing Artists’ rights.

Stat. Auth.: ORS 359.025, 359.142

Stats. Implemented: ORS 276 .073 - 276 .090

Hist.: OAC 1-2010, f. 6-30-10, cert. ef. 7-1-10; Renumbered from 190-020-0085,

OBDD 36-2010, f. 10-14-10, cert. ef. 11-1-10

Cultural Development Grant Program

123-500-0010
Purpose

(1) The purpose of the Cultural Trust’s Cultural Development
Grant program is to provide state recognition and support to cultur-
al organizations undertaking significant cultural programs and pro-
jects, preserving and enhancing Oregon’s diverse arts, heritage and
humanities efforts. “Cultural Development Grant Program” means
the program created by ORS 359.431.

(2) Cultural Development Grants are awarded annually on a
competitive basis pursuant to a process that is initiated when the Cul-
tural Trust Board issues a request for proposals (RFP). The RFP will
request proposals that address one or more of the following themes:

(a) Access: Making culture broadly available to Oregonians;

(b) Preservation: Investing in Oregon’s cultural heritage by
recovering and preserving historic assets and achievements;

(c) Creativity: The making or presentation of artistic or schol-
arly work, and the development of artists, cultural experts and schol-
ars;

(d) Capacity: The strengthening of cultural organizations to
build stability and generate public confidence.

Stat. Auth.: ORS 359.416

Stats. Implemented: ORS 359.400 - 359.444
Hist.: OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

123-500-0015
Applications and Eligibility

(1) Applications must be submitted in the form required, and by
a deadline set, in the RFP.

(2) Applicants for Cultural Development Grants must be an
Oregon cultural organization.

(3) Proposals submitted by institutions of higher learning must
be for programs and activities that focus on, benefit, and are open to
the general public, and the general public must form the majority of

the total audience.
Stat. Auth.: ORS 359416
Stats. Implemented: ORS 359.400 - 359 444
Hist.: OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

123-500-0035
Evaluation Criteria

Cultural Development Grant applications are evaluated accord-
ing to how they address the themes described in OAR 123-500-
0010(1). Additional evaluation criteria include:

(1) Significance of the activity or the project, including the qual-
ity of the organization(s), structures, works of art, or services that will
be involved;

(2) The potential to broaden or deepen public knowledge,
understanding, appreciation of, and access to culture;

(3) The appropriateness of the budget, the quality and clarity of
the project goals and design, the resources involved, and the quali-
fications of the project’s personnel;

(4) Evidence of sound fiscal management;

(5) Evidence of public or private matching funds or in-kind ser-
vices;

(6) The process by which the project will be evaluated and plans
in place to sustain or maintain the activity or project, if appropriate,

following the period of the grant.
Stat. Auth.: ORS 359.416
Stats. Implemented: ORS 359.400 - 359.444
Hist.: OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

123-500-0045
Use of Grant Funds

(1) Cultural Development Grant funds must be used:

(a) To address significant opportunities to advance, preserve or
stabilize cultural resources;

(b) To invest in the development of new resources;

(c) To support proposals that have a broad cultural impact
beyond the applicant itself; and

(d) To support proposals from applicants with culture as a pri-
ority within the mission of the organization.
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(2) Cultural Development Grant funds may not be used for:

(a) Indirect costs;

(b) Tuition assistance or scholarships for college, university, or
other formal courses of study;

(c) Projects that have been substantially completed by August
1, the start date of the grant period;

(d) Grants to offset previous project deficits; and

(e) Events whose primary focus is to raise funds for a non-cul-
tural cause.

Stat. Auth.: ORS 359.416

Stats. Implemented: ORS 359.400 - 359.444
Hist.: OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

123-500-0055
Grant Award Process; Administration of Grants

(1) Applications submitted to the Oregon Cultural Trust pur-
suant to its RFP will be reviewed by staff to determine whether the
applicant is eligible to receive a Cultural Development Grant. Inel-
igible applications will be returned to applicants with an explanation.

(2) Applications from applicants eligible to receive a Cultural
Development Grant will be reviewed by a panel of cultural profes-
sionals designated by the Cultural Trust Board who will make fund-
ing recommendations to the Cultural Trust Board.

(3) The Cultural Trust Board evaluates qualified proposals and
determines final grant awards. Announcement of grants are made as
provided in the RFP.

(4) Grants are administered by the Arts Program of the Oregon

Business Development Department.
Stat. Auth.: ORS 359.416
Stats. Implemented: ORS 359.400 - 359 .444
Hist.: OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

123-500-0070
Deadline

Cultural Participation Grant contact information must be sub-
mitted to the Oregon Cultural Trust by a postmark deadline that will

be established annually.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 359.400 - 359.444
Hist.: EDD 3-2009, f. 4-30-09, cert. ef. 5-1-09

123-500-0075
Grant Contract; Final Reports

Grant recipients are required to enter into a contract with the
Arts Program of the Oregon Business Development Department.
Pursuant to that contract, each grant recipient must complete a final
expense and narrative report. Final financial reports must reflect the
application budget as originally submitted unless the budget is
revised with the approval of the Cultural Trust Board or its designee.
Grant reports must be submitted within thirty (30) days of the end

date of the grant period.
Stat. Auth.: ORS 359.416
Stats. Implemented: ORS 359.400 - 359 .444
Hist.: OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

Community Cultural Participation Grants

123-500-0080
Purpose

The purpose of the Cultural Trust’s Community Cultural Par-
ticipation Grant program is to provide funds to counties and feder-
ally recognized Indian Tribes to support local cultural activities
involving the arts, heritage and humanities.

(1) This program is intended to increase public participation in
culture to actively support and enjoy the cultural resources in their
communities and foster the development of a unique cultural iden-
tity for counties and tribes.

(2) The program’s focus is on local cultural planning, with each
county, and each federally-recognized Indian Tribe, building
participation in, gaining access to, and shaping priorities of local
culture.

(3) The program encourages inter-organization and inter-

disciplinary collaboration, along with support for excellence.
Stat. Auth.: ORS 359.416

Stats. Implemented: ORS 359.400 - 359.444
Hist.: OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

123-500-0090
Eligibility

(1) Each Oregon county, and each federally-recognized Indian
Tribe, may establish a Cultural Coalition responsible for developing,
implementing and monitoring a local cultural plan.

(2) The Cultural Trust will award Cultural Participation Grant
funds annually to each cultural coalition working within a cultural
plan that has been approved by the Cultural Trust Board.

(3) In accordance with its plan, the Cultural Coalition may

decide how these funds are allocated locally.
Stat. Auth.: ORS 359.416
Stats. Implemented: ORS 359.400 - 359.444
Hist.: EDD 3-2009, . 4-30-09, cert. ef. 5-1-09; Renumbered from 123-500-0020
by OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

123-500-0100
Structure of Cultural Coalition

(1) The structure of the Cultural Coalition reflects the cultural
needs, assets and resources of each county and tribe.

(2) To qualify for grant funds, a Cultural Coalition must:

(a) Include representation from the arts, heritage, and human-
ities activities in their area;

(b) Include representation of other organizations that are rele-
vant to community cultural participation, including without limita-
tion educational institutions, libraries, media or businesses;

(c) Reflect the diversity of the population of the county or tribe.

(3) The size of the Cultural Coalition will vary depending on
local needs. There should be sufficient numbers to represent arts, her-
itage and humanities plus other “at large” members from the com-
munity, including but not limited to business, education, media and
libraries.

Stat. Auth.: ORS 359.416

Stats. Implemented: ORS 359.400 - 359 444

Hist.: EDD 3-2009, f. 4-30-09, cert. ef. 5-1-09; Renumbered from 123-500-0030

by OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

123-500-0110
Fiscal Oversight

(1) Coalitions that are recognized by the Internal Revenue Ser-
vice as a 501-c-3 private non-profit organization, or are a local pub-
lic entity is eligible to receive Community Cultural Participation
Grants directly from the Cultural Trust.

(2) Those coalitions that do not have IRS 501-c-3 non-profit sta-
tus must identify a fiscal sponsor to accept grant funds on behalf of
the coalition. The Cultural Trust Board will review and approve the

proposed fiscal agent prior to the release of grant funds.
Stat. Auth.: ORS 359.416
Stats. Implemented: ORS 359.400 - 359.444
Hist.: EDD 3-2009, f. 4-30-09, cert. ef. 5-1-09; Renumbered from 123-500-0040
by OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

123-500-0120
Standards for Cultural Plans

(1) Cultural Participation Grant funds may be awarded to any
Oregon cultural coalition that operates under a cultural plan that has
been approved by the Cultural Trust Board.

(2) A cultural plan may be approved by the Cultural Trust Board
if it has determined that a local cultural plan:

(a) Identifies priorities and specific strategies for building pub-
lic cultural participation across cultural disciplines and organizations.
The strategies may include the involvement of partners outside of the
cultural sector such as business organizations, schools and health and
human service organizations;

(b) Identifies annual benchmarks to determine the impact of
grant funds; and

(c) Specifies local leadership and governance for grant fund
management and for ongoing planning and development of bench-
marks.

(3) Local cultural plans shall be broadly disseminated within
each county or tribe. The local cultural plans shall be used to encour-
age public discussion, planning and collaboration among cultural
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entities and to stimulate County and Tribal cultural programs, includ-
ing collaborations with other entities.

(4) Grant funds received by a county or tribe shall be distributed
locally as specified in the approved local cultural plan.

(5) A portion of the grant funds received each fiscal year by a
county or tribe may be used for costs associated with grant man-
agement, community technical assistance and accounting.

(6) The Trust for Cultural Development Board shall allocate
grant amounts for counties and tribes using a base amount, plus a per
capita amount for each county or tribe that has adopted a cultural plan

approved by the Trust for Cultural Development Board.
Stat. Auth.: ORS 359416
Stats. Implemented: ORS 359.400 - 359 .444
Hist.: EDD 3-20009, f. 4-30-09, cert. ef. 5-1-09, Renumbered from 123-500-0050
by OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

123-500-0130
Cultural Participation Grant Allocation Process

(1) Annually, on a date established each year by the Cultural
Trust Board and on a form or online system provided by the board,
a cultural coalition must submit to the board current contact infor-
mation for the coalition chair, coalition members and fiscal sponsor,
if applicable.

(2) The Cultural Trust Board will allocate final grant awards
pursuant to a formula determined by the board. The formula includes
a base allocation per county and tribe plus an additional amount fac-
tored on population.

(3) The Arts Program, under the direction of the Cultural Trust

Board, shall distribute the grant amounts to the cultural coalitions.
Stat. Auth.: ORS 359.416
Stats. Implemented: ORS 359.400 - 359.444
Hist.: EDD 3-2009, f. 4-30-09, cert. ef. 5-1-09; Renumbered from 123-500-0060
by OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

Cultural Partner Grants

123-500-0150
Purpose

The Arts Program, under the direction of the Cultural Trust
Board, awards grant funds to five statewide cultural entities to pro-
mote arts, heritage and humanities programs across Oregon and

leverage existing resources to benefit more Oregonians.
Stat. Auth.: ORS 359.416
Stats. Implemented: ORS 359.400 - 359.444
Hist.: OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

123-500-0160
Distribution of Funds

The Arts Program, under the direction of the Cultural Trust
Board, shall distribute the amount disbursed from the Trust for Cul-
tural Development Account under ORS 359.426(3)(c) to the core
partner agencies as follows:

(1) 20 percent of the amount disbursed under ORS 359.426
(3)(c) for joint efforts by the core partner agencies in fostering coop-
erative cultural projects, including but not limited to cultural edu-
cation, cultural tourism and other cultural activities; and

(2) 80 percent of the amount disbursed under ORS
359.426(3)(c) to the core partner agencies for the purposes
described in 359.444. The Cultural Trust Board shall determine the
amount or percent of available funds that each core partner agency
shall receive under this paragraph.

Stat. Auth.: ORS 359.416

Stats. Implemented: ORS 359.400 - 359 444

Hist.: OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

123-500-0170
Limitations

The core partner agencies are not eligible to apply for grants
from the Community Cultural Participation Grant Program or the
Cultural Development Grant Program.

Stat. Auth.: ORS 359.416

Stats. Implemented: ORS 359.400 - 359.444

Hist.: OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

123-500-0175
Allowable Uses of Funds by Core Partner Agencies.

(1) A core partner agency may use Cultural Partner Grant funds
to:

(a) Carry out the mission and mandate of the agency;

(b) Serve more grantees; and

(c) Encourage new cultural undertakings.

(2) Each core partner agency shall expend a portion of the
amount received under ORS 359.426 as determined by the Cultur-
al Trust Board each fiscal year to fund development of qualitative

benchmarks and culture within Oregon.
Stat. Auth.: ORS 359.416
Stats. Implemented: ORS 359.400 - 359.444
Hist.: OBDD 6-2010, f. 2-25-10, cert. ef. 3-1-10

DIVISION 600

BUSINESS ENERGY TAX CREDITS FOR
RENEWABLE ENERGY RESOURCE EQUIPMENT
MANUFACTURING BETC (MANUFACTURING BETC)

123-600-0100
Purpose and Scope

This division of administrative rules applies to all applicants for
the Business Energy Tax Credit for Renewable Energy Resource
Equipment Manufacturing (“Manufacturing BETC”) as provided
under Oregon Revised Statutes 285C.540 through 285C.559, and
315.341,356, Oregon Law 2011 Ch. 474 HB 2523 and 2012 Ch. 45
HB 4079. These rules apply to all applications pending as of the
effective date of these rules.

(1) Amount of Tax Credit. Qualified Oregon facilities that man-
ufacture renewable energy resource equipment may be eligible for
a tax credit equal to 50% of maximum eligible cost. Costs are lim-
ited up to $2.5 million for a facility used to manufacture electric vehi-
cles or component parts of electric vehicles and up to $40 million in
the case of any other eligible facility.

(2) Application Review. Application for the Manufacturing
BETC is subject to detailed technical and financial review of the pro-
ject. The Applicant is also required to sign a performance contract
with measures that include job creation requirements, job retention
requirements and other economic or operational benchmarks as
determined by the Department.

(3) Certification of Cost for Tax Credit. The Director shall issue
a final certificate pursuant to ORS 285C.553 before the tax credit can
be claimed. The Director shall determine the dollar amount certified
for any facility and the priority between applications for certification
based upon the criteria contained in ORS 285C.540 to 285C.559 and
applicable rules and standards adopted under ORS 285C.540 to
285C.559. The Director may consider the status of a facility as a
research, development or demonstration facility of new renewable
resource generating and conservation technologies in the determi-
nation.

(4) Use of Tax Credit. The tax credit may be offset against Ore-
gon income and corporation excise taxes owed pursuant to ORS
315.341. An Applicant qualifying for the tax credit may transfer the
tax credit through the pass-through option in return for a discount-

ed cash payment from a qualified pass-through partner.
Stat. Auth.: ORS 285C.540 - 285C.559, ORS 315.341,0L 2011, Ch. 474 HB2523
Stats. Implemented: ORS 285C.540-559, 315.341, OL 2011, Ch. 474 HB2523,
OL 2012, Ch. 45 HB 4079
Hist.: OBDD 8-2012, f. & cert. ef. 6-1-12

123-600-0105
Definitions

The following definitions apply unless the context requires oth-
erwise:

(1) “Applicant” means a person who applies for preliminary
certification of a Manufacturing BETC facility under this section
including individuals, corporations, associations, firms, partnerships,
limited liability companies and joint stock companies.
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(2) “Cost” means the capital costs and expenses necessarily
incurred in the erection, construction, installation and acquisition of
a facility.

(3) “Completed application” means receipt of payments under
OAR 123-600-0140 and all information required in the application
form to demonstrate substantive compliance with the provisions of
ORS 285C.540 to 285C.559 and any applicable rules or standards
adopted by the Director, and all supplemental attachments, exhibits
and so forth that the Applicant furnishes at the Department’s request
under these rules for the Manufacturing BETC.

(4) “Completed Facility” means a manufacturing facility that is
operating in accordance with requirements in the Preliminary Cer-
tificate and performance agreement between the Department and the
Applicant for which all costs have been paid or committed by a bind-
ing contract or agreement.

(5) “Component parts of electric vehicles” means component
parts that are for exclusive use in electric vehicles and may not be
used in both electric and conventional vehicles. A component part of
electric vehicles does not include batteries.

(6) “Director” means the Director of the Oregon Business
Development Department or designees.

(7) “Department” means the Oregon Business Development
Department, aka: Business Oregon.

(8) “Electric vehicles” means vehicles that are designed for use
as Class I or Class II all-terrain vehicles, as those terms are defined
in ORS 801.190 and 801.193, and that are used for agricultural, com-
mercial, industrial or governmental purposes, or vehicles that are
designed for use as modes of transportation on public roads and high-
ways. The Director of the Oregon Business Development Depart-
ment may further define “agricultural, commercial, industrial or gov-
ernmental purposes” of electric vehicles.

(9) “Facility operator” means the person or people to whom the
Applicant gives authority to manage a facility. Such person or peo-
ple shall be the Applicant’s agent for all reasons related to the facil-
ity once its development begins.

(10) “Facility start” means the earliest date on or after the date
the application for preliminary certification is received by the Depart-
ment where a non-refundable deposit will be placed on the facility
equipment or; a purchase order will be placed for the equipment or;
a contract for the design of the facility will be executed or; a docu-
ment that obligates the Applicant to proceed with a facility will be
executed; or any other type of financial commitment towards the
erection, construction, installation or acquisition of the facility.

(11) “Federal grant” means any grant received from the feder-
al government in connection with a facility.

(12) “Final certification” means the review and approval of the
application for final certification leading to issuance of a final cer-
tificate for a completed facility under ORS 285C.551.

(13) “Lease contract” means a lease-purchase contract in which
the lessee owns the facility at the end of the lease and is eligible for
the Manufacturing BETC, or a lease or lease-option contract in which
the lessor owns the facility through the life of the contract and is eli-
gible for the Manufacturing BETC.

(14) “Pass-through payment” means a minimum cash payment
equivalent to the net present value of the Manufacturing BETC as
determined under OAR 123-600-0135. This is also referred to as the
“pass-through rate.”

(15) “Pass-through option” means the option that allows an
Applicant a one time only transfer of all or a portion of the facility’s
tax credit eligibility to certain persons or businesses in return for a
cash payment.

(16) “Pass-through partner” means a personal income tax payer,
individual, C corporation or S corporation that is transferred a tax
credit certificate in return for a cash payment to an Applicant.

(17) “Preliminary certification” means the review and approval
of the application for preliminary certification leading to issuance of
a preliminary certificate for an eligible facility under ORS
285C.551.

(18) “Renewable energy resource” means energy derived from
sources including but not limited to: straw, forest slash, wood waste
or other wastes from farm or forest land, nonpetroleum plant or ani-

mal based biomass, ocean wave energy, solar energy, wind power,
water power or geothermal energy.

(19) “Renewable energy resource equipment manufacturing
facility” means any structure, building, installation, excavation,
device, machinery or equipment, or an addition, reconstruction or
improvement to land, to an existing structure, building, installation,
excavation or device or to existing machinery or equipment, that is
necessarily acquired, constructed or installed by a person in con-
nection with the conduct of a trade or business and that is used pri-
marily to manufacture:

(a) Component parts of electric vehicles.

(b) Electric vehicles.

(c) Equipment, machinery or other products designed to use a
renewable energy resource and that meets the criteria established
under ORS 285C.543 and these rules.

(d) Renewable energy storage devices. [2011 c.474 §5]

(20) “Renewable energy storage device” means a device that
enables the storage of energy derived from renewable energy
resources. A renewable energy storage device a facility does not need
to be directly connected to a renewable energy resource, but a ben-
eficial relationship shall be demonstrated between the energy output
of the resource or resources and the charge and discharge capabili-
ties of the facility. The storage device may be designed to store ener-
gy for transmission lines provided that the transmission lines serve,
at least in part, renewable energy resources. A renewable energy stor-
age device includes, but is not limited to, batteries or similar devices
used to provide propulsive energy in electric vehicles.

(21) “Research, development, or demonstration facility (RDD)”
means a facility under ORS 285C.545 (3) and subject to standards
adopted by the Director in these rules that is not standard practice and
produces or is likely to produce new renewable resource generating
and conservation technologies or products in Oregon when com-

mercialized.
Stat. Auth.: ORS 285C.540 - 285C.559, ORS 315.341,0L 2011, Ch. 474 HB2523
Stats. Implemented: ORS 285C.540-559, 315.341, OL 2011, Ch. 474 HB2523,
OL 2012, Ch. 45 HB 4079
Hist.: OBDD 8-2012, f. & cert. ef. 6-1-12

123-600-0110
Process Overview

(1) Application Stages. The Department reviews an application
for a Manufacturing BETC in two stages.

(a) The first stage is called preliminary certification. Prior to
submitting an application and fee payment, the Applicant must con-
tact the Department to initiate a pre-screening process. Once accept-
ed, the application is subject to in-depth review of the manufactur-
er’s technology, financial model and plan, which may be conducted
by a third party contractor selected by the Department for the pur-
pose of determining if a preliminary certificate shall be issued. If the
Department determines that the Applicant qualifies for a Manufac-
turing BETC, the Department may issue a preliminary certificate.
The preliminary certificate may contain specific criteria and condi-
tions for the facility to meet in order to complete final certification
based on the information provided in the application for the BETC
and type of facility that is described in the application. In addition,
the Department shall require the Applicant to enter into a perfor-
mance agreement or other similar agreement as a condition of
approval.

(b) The second stage is called final certification. During this
stage the application is subject to verification of completion of the
facility in accordance with conditions and criteria imposed in the pre-
liminary certificate and performance agreement, and the determi-
nation of final eligible costs for purpose of issuing the final tax cer-
tificate.

(2) Application. To begin the review process for each stage as
described in 123-600-0120 and 123-600-0130, or to change the facil-
ity during the review process, an Applicant shall submit the infor-
mation on the application form approved by the Department and
additional information as requested by the Department.

(3) Receipt of Applications. Applications shall be considered
received on the date marked received by the Department, unless the
application is determined to be incomplete.
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(4) Pass-through Option Commitment. An Applicant planning
to use a pass-through partner should indicate their intention on the
application for preliminary certification and shall select the pass-
through option on the application for final certification.

(5) Conditions for Approval. The Director may impose condi-
tions in approving a preliminary or final certificate that the facility
shall operate in accordance with the representations made by the
Applicant, and any applicable rules or standards adopted by the
Director in accordance with the provisions of ORS 285C.540 to
285C.559.

(6) Separate and Distinct Facilities. The Director may issue only
one Manufacturing BETC for each separate and distinct facility
under these rules. To determine if a facility is separate and distinct,
the Director will consider such factors as phases of development,
expansion of or additions to existing facilities or product lines,
increased production and number of jobs created or maintained by

an Applicant.
Stat. Auth.: ORS 285C.540 - 285C.559, ORS 315341, 0L 2011, Ch. 474 HB2523
Stats. Implemented: ORS 285C.540-559, 315.341, OL 2011, Ch. 474 HB2523,
OL 2012, Ch. 45 HB 4079
Hist.: OBDD 8-2012, f. & cert. ef. 6-1-12

123-600-0120
Preliminary Certification

(1) Pre Screening. Persons interested in applying for a Manu-
facturing BETC shall first contact the Department to initiate a pre-
screening process.

(2) Submission of Application. Persons determined by the
Department to have projects for proposed facilities eligible for a
Manufacturing BETC shall submit the application form approved by
the Department for application for preliminary certification along
with the appropriate fee under OAR 123-600-0140. The Applicant
shall also provide additional information the Director considers nec-
essary to determine whether the proposed facility is in accordance
with the provisions of ORS 285C.540 to 285C.559 and these rules,
including but not limited to:

(a) The type of equipment, machinery or other products being
manufactured meet related performance and efficiency standards
applicable to the manufactured products;

(b) The economic viability of the facility and any other infor-
mation for consideration of such factors as phases of development,
expansion of or additions to existing facilities or product lines,
increased production and number of jobs created or maintained by
the Applicant;

(c) The minimum levels of increased employment in Oregon for
the facility are proportionate to industry standards;

(d) The compensation paid and benefits provided to employees
meet or exceed the national average in annual compensation for com-
parable employment;

(e) Details related to the technology and financial plan that can
be independently reviewed by a third party;

(f) The credit worthiness of the Applicant and the likelihood of
long-term operation and success of the facility; and

(g) The Applicant’s decision to locate or expand a facility in
Oregon is based on the allowance of a tax credit under ORS 315.341.

(3) Qualified Applicant. A qualified Applicant shall meet one
of the following criteria:

(a) The Applicant is a person to whom a tax credit for the facil-
ity has been transferred; or

(b) The Applicant shall be the owner, contract purchaser or
lessee of the facility at the time of erection, construction, installation
or acquisition of the proposed facility, and:

(A) The Applicant is the owner, contract purchaser or lessee of
a trade or business that plans to utilize the facility in connection with
Oregon property; or

(B) The Applicant is the owner, contract purchaser or lessee of
a trade or business that plans to lease the facility to a person that will
utilize the facility in connection with Oregon property.

(C) The Applicant is the owner, contract purchaser or lessee of
a trade or business that plans to lease the facility to a person that will
utilize the facility in connection with Oregon property.

(4) Eligible Costs. Subject to the facility cost limitations of
OAR 123-600-0100(1) and the criteria established under ORS
285C.543:

(a) Eligible costs include land purchase costs, structures, build-
ings, installations, excavations, machinery, equipment or devices, or
any addition, reconstruction or improvements to land or existing
structures, buildings, installations, excavations, machinery, equip-
ment or devices, necessarily acquired, constructed or installed by a
person in connection with the conduct of a trade or business, that is
used to manufacture the equipment, machinery or other products
used primarily for:

(A) Component parts of electric vehicles; or

(B) Electric vehicles; or

(C) Renewable energy storage devices; or

(D) Equipment, machinery or other products designed to use a
renewable energy resource.

(b) An application shall demonstrate compliance with these pro-
visions to be accepted, including clearly describing the specific char-
acteristics of the equipment, machinery or other products that demon-
strate why such equipment, machinery or other products will be used
primarily for component parts of electric vehicles or; electric vehi-
cles; renewable energy storage devices or; equipment, machinery or
other products designed to use a renewable energy resource that
meets the criteria established under ORS 285C.543 and not for other
commercial purposes and therefore why the costs of such of such
equipment, machinery or other products are eligible costs.

(c) The Department may conduct inspections to verify eligible
costs.

(d) Eligible facility costs are limited by costs for a facility, or
portion thereof, that has previously received a Business Energy Tax
Credit.

(e) The sum of any payments from federal grants and the Man-
ufacturing BETC may not exceed total costs.

(f) Eligible costs do not include fees or costs associated with the
review of the application.

(g) Eligible costs cannot be incurred prior to submitting an
application for preliminary certification, except as provided for under
OAR 123-600-0120(7).

(h) Cost can include payments for:

(A) Fees to finance, design or engineer the facility, including but
not limited to debt fees and equity fees;

(B) Title searches, escrow fees, government fees, excluding fees
required by OAR 330-091-0150, and shipping;

(C) All materials and supplies needed for the erection, con-
struction, installation or acquisition of the proposed facility; and

(D) Work performed by employees or independent contractors
of the applicant based on the following conditions:

(1) Employees or contractors must be certified, accredited,
licensed, or otherwise qualified to do the work;

(ii) The work must be associated with the erection, construction,
installation or acquisition of the proposed facility or in the case of a
research development and demonstration facility, the work shall be
directly related to the research, development, demonstration, facil-
ity design, monitoring, assessment, evaluation and reporting relat-
ed to the product or technology;

(iii) Project management and other similar costs may only
account for up to 15 percent of the total eligible costs; and

(iv) Costs for employee’s or contractor’s work on the facility
must be detailed and documented as to specific tasks, hours worked,
and compensation costs. Donated, in-kind or volunteer labor is not
eligible;

(E) Costs for legal counsel that is directly related to the devel-
opment of a qualifying facility (non-litigation related) or directly
linked to the research, development or demonstration facility; and

(F) Other costs the Director includes.

(i) Cost may not include:

(A) Interest;

(B) Litigation or other operational-related legal fees and court
costs;

(C) Costs to maintain and operate a facility;
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(D) Administrative costs to apply for grants, loans, tax credits
or other similar funding for a facility including, but not limited to,
the BETC charge, costs associated with the creation and development
of the CPA verification letter and costs associated with securing a
pass-through partner for the facility;

(E) Routine operational or maintenance costs associated with
the facility, including services, supplies and labor;

(F) Expenses that are directly or indirectly offset with federal
fee waivers; and

(G) Other costs the Director excludes.

(j) If a facility is built under a lease, lease-option or lease-pur-
chase contract, the lessee’s cost to acquire the facility is the value
paid for the facility. If that amount is not known, the cost is the sum
of:

(A) Tax credits passed-through by the lessor to the lessee;

(B) The amount paid when the facility is transferred; and (C)
The lease payments not including taxes, insurance, interest, and oper-
ating costs.

(C) Payments to be made in the future must be discounted to
present value.

(5) Preliminary Certification Review Process. Except as pro-
vided in OAR 123-600-0120(7), an application for preliminary cer-
tification shall be received by the Department on or prior to the facil-
ity start for the erection, construction, installation or acquisition of
a facility.

(a) The application for preliminary certification shall be con-
sidered received on the date marked received by the Department,
unless the application does not contain all information required in the
application form and the payment as required in OAR 123-600-0140.

(b) An application is incomplete if it does not include infor-
mation needed to demonstrate substantive compliance with the pro-
visions of ORS 285C.540 to 285C.559 and any applicable rules or
standards adopted by the Director. The Department shall provide the
Applicant a written notice relating to the incomplete application and
the information needed to make the application complete. If no action
is taken within 30 days by the Applicant, the application shall expire.

(c) After a completed application is received, the Department
shall notify the Applicant of the procedures for the Department’s due
diligence review.

(d) If the application complies with the provisions of ORS
285C.540 to 285C.559, the Director may approve the preliminary
certificate. The preliminary certificate shall state the amount of eli-
gible costs for a Manufacturing BETC up to the maximum amount
of certifiable costs under ORS 285C.545. It may differ from the
amount requested for reasons explained and based on these rules.
Also, it shall state any conditions that shall be met before develop-
ment, final certification, or some other event can occur. The Direc-
tor shall explain why each condition is needed to comply with these
rules.

(e) If it does not comply, the Director may deny the application.
No later than 60 days after the Director issues an order denying the
application, the Applicant may request reconsideration as provided
in these rules.

(f) An Applicant can re-submit an application that is denied if
features of the facility change, the Applicant provides data the
absence of which resulted in the denial, or other changes warrant. An
application for preliminary certification can be amended or with-
drawn by the Applicant before the Director issues a preliminary cer-
tificate. The Applicant may be required to pay additional fee for
expenses incurred by the Department in connection with the addi-
tional review of the application for preliminary certification or
amendment to the preliminary certificate.

(6) Preliminary Certification for Less than Total Eligible Costs.
If under the provisions of ORS 285C.545(2), the Department intends
to certify less than the total or no amount of eligible costs of renew-
able energy resource equipment Manufacturing BETC facility, the
Department shall notify the Applicant in writing of that intent before
approving the preliminary certificate.

(a) The Applicant shall have 30 calendar days from the date
notification was issued to inform the Department in writing whether
it wishes to withdraw the application or suspend further considera-

tion of the application until a future date specified or submit addi-
tional information in support of the application.

(b) If the Department has not received notification or additional
information in support of the application within that period of time,
the Director may certify less than the total or no amount of eligible
costs of the Manufacturing BETC facility.

(c) Once eligible costs are certified and a preliminary certificate
is issued under this section, the certified eligible costs may be revised
if conditions under ORS 285C.545(2) change or upon notification
from the Applicant or other information indicating that the scope of
the project or the facility has changed in such a way to impact the
preliminary certificate.

(7) Eligibility of Costs Before Facility Start. The Director may
approve a preliminary certificate for costs incurred prior to the
Department’s receipt of the application for preliminary certification
if the Applicant files a written request for a waiver in accordance with
these rules.

(a) Special circumstances beyond the Applicant’s control made
application for preliminary certification before facility start imprac-
ticable. Such circumstances include process delays, facility funding
and energy supplies or markets; and

(b) The Department is in receipt of the application for prelim-
inary certification and receives a waiver request from the Applicant
within 90 days of the facility start. Under extraordinary circum-
stances the Department may extend the waiver period provided the
facility serves the aims of the program.

(c) Failing to submit an application for preliminary certification
before signing contracts for the facility does not constitute special
circumstances supporting a waiver.

(8) Preliminary Certificate. If the Department determines that
the application for preliminary certification qualifies the Applicant
and the facility for a Manufacturing BETC, the Director may issue
a preliminary certificate.

(a) The preliminary certificate may contain specific criteria and
conditions for the facility to meet in order to complete final certifi-
cation based on the information provided in the application for the
BETC and type of facility that is described in the application. In addi-
tion, the Department shall require the Applicant to enter into a per-
formance agreement or other similar agreement as a condition of
approval. The Director may consider a broad range of comparative
data sources in determining criteria and conditions for job creation,
job maintenance and compensation in the preliminary certificate or
performance agreement, including but not limited to:

(A) National Compensation Survey (NCS), US Department of
Labor Bureau of Labor Statistics

(B) Quarterly Census of Employment and Wages, US Depart-
ment of Labor Bureau of Labor Statistics

(C) Oregon Labor Market Information System including the
Oregon Employment Department’s most current Covered Employ-
ment and Wages Summary Report for Total Private Coverage.

(b) If the facility does not proceed the Applicant shall inform
the Department in writing if it does not proceed with the facility or
intends to proceed without the tax credit. In that case, the Director
shall cancel the preliminary certificate.

(9) Applicant’s Request to Amend a Preliminary Certificate. An
Applicant shall file a written request with the Department prior to the
completion of the facility to amend a preliminary certificate.

(a) The request shall describe the change to the facility and rea-
sons for the change. It may include changes in cost, tax credit
amount, facility design, and materials. The request may also include
changes in the jobs created, project financing, the Applicant, the loca-
tion, or other matters that demonstrate substantial change in the pro-
ject’s scope. The request shall be accompanied by the appropriate fee.

(b) If a request does not include information needed to demon-
strate substantive compliance with the provisions of ORS 285C.540
to 285C.559 and any applicable rules or standards adopted by the
Director shall provide the Applicant a written notice relating to the
information needed to make the request complete. If the Applicant
does not provide all of the requested information to the Department
within 30 days, the request shall expire and no changes shall be made
to the preliminary certificate.
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(c) After the Applicant files the change request, the Department
shall decide if the facility as modified complies with ORS
285C.540 to 285C.559 and these rules.

(A) If it complies, the Director may issue an amended prelim-
inary certificate which may contain new or amended criteria, con-
ditions and requirements.

(B) If it does not comply, the Director shall issue an order that
denies the change and provide written reasons for the denial.

(10) Director’s Amendment or Revocation of a Preliminary Cer-
tificate. The Director may issue an order altering, conditioning, sus-
pending or denying preliminary certification if the Director deter-
mines that:

(a) The erection, construction, installation or acquisition does
not comply with the provisions of ORS 285C.540 to 285C.559 and
applicable rules and standards; or

(b) The Applicant has previously received preliminary or final
certification for the same costs; or

(c) The Applicant is unable to demonstrate that the facility
would be economically viable without the allowance of additional
credits under ORS 315.341; or

(d) The Applicant was directly involved in an act for which the
Director has levied civil penalties or revoked, canceled or suspend-
ed any certification under ORS 285C.540 to 285C.559; or

(e) The Applicant or the principal, director, officer, owner,
majority shareholder or member of the Applicant, or the manager of
the Applicant if the Applicant is a limited liability company, is in
arrears for payments owed to any government agency while in any
capacity with direct or indirect control over a business; or

(f) The facility undergoes changes without the changes being
approved under these rules;

(g) Any other reason allowed by the amendments to ORS

285C.551(3) in Oregon Laws, 2011, Chapter 474, Section 11.
Stat. Auth.: ORS 285C.540 - 285C.559,0ORS 315.341,0L 2011, Ch. 474 HB2523
Stats. Implemented: ORS 285C.540-559, 315.341, OL 2011, Ch. 474 HB2523,
OL 2012, Ch. 45 HB 4079
Hist.: OBDD 8-2012, f. & cert. ef. 6-1-12

123-600-0130
Final Certification

(1) Facility Completion. To qualify for a final certificate, the
facility shall be completed as described in the preliminary certificate,
and in accordance with the performance agreement and these rules.
Any changes to the preliminary certificate and/or application for pre-
liminary certification shall be made through the amendment process
outlined in these rules and shall be completed prior to the project
completion date. Failure to obtain approval through the amendment
process may result in denial of the application for final certification.

(2) Application and Review.

(a) Applicants with completed facilities must have a valid pre-
liminary certificate for a Manufacturing BETC in accordance with
ORS 285C.547(5) in order to complete final certification including
all transactions associated with the pass-through option described in
123-600-0135.

(b) The application shall be considered received for the pur-
poses of ORS 285C.557 on the date marked received by the Depart-
ment, unless the application is incomplete. If the application for final
certification is not complete, the date marked received by the Depart-
ment on the complete application containing all of the required infor-
mation shall be considered the received date.

(c) Review of the application for final certification shall include
a determination by the Director that the proposed erection, con-
struction, installation or acquisition is technically feasible and should
operate in accordance with the representations made by the Appli-
cant, and is in accordance with the provisions of ORS 285C.540 to
285C.559 and any applicable rules or standards adopted by the Direc-
tor, including but not limited to:

(A) Evidence in a form acceptable to the Department that the
conditions of the preliminary certification and performance agree-
ment have been complied with;

(B) Evidence of the costs of the facility. If the actual cost of the
facility is less than $50,000, copies of receipts for purchase and
installation of the facility; or if the actual cost of the facility is

$50,000 or more, certified to by a certified public accountant who
is not an employee of the Applicant. The certified public accountant
shall:

(i) Complete a written review of costs paid or incurred to be
reported in the Final Application, related to the facility as described
in the Preliminary Application and Preliminary Certificate, based on
canceled checks, invoices, or receipts, a binding contract or agree-
ment, or other documentation as may be required under these rules
and certify that such costs were properly paid or incurred and rep-
resent eligible costs under these rules indicating exceptions as appli-
cable.

(i) Conduct the review in the form of an agreed-upon proce-
dures engagement that is in accordance with AT Section 201, Agreed-
Upon Procedure Engagements (Statements on Standards for Attes-
tation Engagements 10, as amended) of the American Institute of
Certified Public Accountants.

(iii) Conduct any sampling of costs in accordance with proce-
dures in the Statement on Auditing Standards in the AICPA Guide-
lines.

(iv) Review sufficient information if an applicant has an out-
standing binding contract or loan agreement, to become satisfied that
accounts directly related to the facility are not in default in order to
include such costs as eligible costs.

(C) The amount of the credit under ORS 315.341 that is to be
claimed and that the costs have not previously received preliminary
or final certification;

(D) Information sufficient to demonstrate the number and type
of jobs created and maintained by the operation and maintenance of
the facility over the five-year period beginning with the year of pre-
liminary certification under ORS 285C.551 and information on the
benefits of the facility with regard to overall economic activity in this
state will be met;

(E) Information sufficient to demonstrate that the facility shall
remain in operation for at least five years, unless the Director by rule
specifies a shorter period of operation;

(F) Documentation of compliance with applicable state and
local laws and regulations and licensing and permitting requirements
as defined by the Department; and

(G) A statement that the Applicant or the principal, director, oftfi-
cer, owner, majority shareholder or member of the Applicant, or the
manager of the Applicant if the Applicant is a limited liability com-
pany, is not in arrears for payments owed to any government agen-
cy while in any capacity with direct or indirect control over a busi-
ness.

(H) Any other information determined by the Department to be
necessary prior to issuance of a final certificate, including inspection
of the facility by the Department.

(b) After an application for final certification is received, the
Department shall determine whether the application is complete. An
application is incomplete if it does not include information needed
to demonstrate substantive compliance with the provisions of ORS
285C.540 to 285C.559 and any applicable rules or standards and pre-
liminary certification conditions adopted by the Director. If it is not
complete, the Applicant shall be provided a written explanation
describing deficiencies. If it is complete, the Department shall pro-
cess the application. Within 60 days after a completed application for
final certification is received the Department shall either approve or
deny the application.

(c) If the Department approves the application; the Director
shall issue a certified amount letter, which shall state the amount of
certified costs, reduced as applicable by any federal grants received,
and the amount of the tax credit approved. The certified amount let-
ter may contain additional criteria and conditions that shall be met
in order to retain tax credit benefits or the tax credit certificate issued
to the Applicant may be subject to revocation. If the facility fails to
meet any of the criteria, conditions and requirements established in
final certification, the Applicant shall notify the Department within
30 days.

(d) When an Applicant chooses to transfer the tax credit under
ORS 285C.549, the Department may hold the application for final
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certification until pass-through partner(s) information is received by
the Department.

(3) Final Certificate. A certificate issued under ORS 285C.553
is required for purposes of obtaining tax credits in accordance with
ORS 315.341. Such certification shall be granted for a period not to
exceed five years. Unless transferred to a pass-through partner under
ORS 285C.549, the five-year period shall begin with the tax year of
the Applicant during which the completed application for final cer-
tification of the facility under ORS 285C.553 is received by the
Department.

(a) If the original owner of the certificate uses any portion of
the credit, the certificate becomes nontransferable.

(b) After the Director issues a final certificate, an Applicant shall
notify the Department in writing within 30 days of any of the fol-
lowing conditions:

(A) The facility has been moved;

(B) Title to the facility has been conveyed;

(C) The facility is subject to or part of a bankruptcy proceed-
ing;

(D) The facility is not operating; or

(E) The term of a leased facility has ended.

(4)(a) Basis for Denying Tax Credit Benefits. The Department
may deny final certification if any of the following conditions exist:

(A) Final certification is not complete before 1,825 days (5
years) after the preliminary certificate was issued.

(B) The Applicant does not provide information about the facil-
ity in a reasonable time after the Department requests it;

(C) The facility is significantly different than the proposed facil-
ity for which the preliminary certificate was issued;

(D) The Applicant misrepresents or fails to construct or oper-
ate the facility;

(E) The Applicant fails to demonstrate that the facility
described in the application is separate and distinct from previous or
current applications reviewed by the Department;

(F) The facility does not meet all of the conditions and require-
ments contained in the preliminary certificate or performance agree-
ment; or

(G) The Applicant is unable to demonstrate that the facility
complies with all applicable provisions of ORS Chapter 285C.540
to 285C.559 and these rules.

(b) If the Department does not approve the application, the
Department shall provide written notice of the action, including a
statement of the findings and reasons for the denial by regular and
certified mail.

(c) An application for final certification that is denied can be
submitted again. An application for final certification can be amend-
ed or withdrawn by the Applicant. If an application is submitted
again or amended, the time for review of the application for final cer-
tification starts over.

(d) If the Director does not issue a certified amount letter for
final certified cost or a final certificate within 60 days after an appli-
cation is filed, the application is denied pursuant to ORS 285C.553

).

(5)(a) Basis for Revoking Tax Credit Benefits. The Director
shall revoke certificates as provided in ORS 285C.559 and 315.341
(4)(a) if the Director finds that:

(A) The certification was obtained by fraud or misrepresenta-
tion. For the purposes of this section, “fraud or misrepresentation”
means any misrepresentation made by an Applicant for a preliminary
or final certification, including but not limited to, misrepresentations
as to the Applicant’s financial viability, facility construction and oper-
ation, or any other information provided as part of an application for
a preliminary or final certification;

(B) The holder of the certificate or the operator of the facility
has failed to construct or operate the facility in compliance with the
plans, specifications and procedures in the certificate or the perfor-
mance agreement; or

(C) The facility is no longer in operation.

(b) If all or a part of the tax credit certificate has been transferred
to a pass-through partner under ORS 285C.549, the certificate is not
considered revoked as to the pass-through partner, but the Applicant

is liable for the amount of tax credits claimed or that could be
claimed.

(6)(a) Sale or Disposition of the Facility After Final Certifica-
tion. Pursuant to ORS 315.341(4)(a), upon receiving notice that the
facility has been sold or otherwise transferred, the Director shall
revoke the final certificate, as of the date of the disposition of the
facility, unless the Manufacturing BETC for the facility has already
been transferred under ORS 285C.549.

(b) The new owner or new or renewed lessee of a facility may
apply for a final certificate. The request shall comply with ORS
285C.540 through 285C.559 and these rules and include information
to allow the Department to determine the amount of tax credit not
claimed by the former owner or former lessee. If the facility con-
tinues to comply with the requirements set out in these rules and any
applicable conditions imposed by the Department, the Director shall
issue a new final certificate consistent with the provisions of ORS
315341 (4)(a).

(7) Request for Reconsideration. No later than 60 days after the
Director issues an order on preliminary certification, final certifica-
tion, or canceling or revoking a preliminary or final certificate under
these rules, the Applicant may request reconsideration in writing.

(8) Inspections. After an application is filed under ORS
285C.547 or 285C.553 or a tax credit is claimed under these rules,
the Department may inspect the facility. The Department shall sched-
ule the inspection during normal working hours, following reason-

able notice to the facility operator.
Stat. Auth.: ORS 285C.540 - 285C.559,ORS 315.341, 0L 2011, Ch. 474 HB2523
Stats. Implemented: ORS 285C.540-559, 315.341, OL 2011, Ch. 474 HB2523,
OL 2012, Ch. 45 HB 4079
Hist.: OBDD 8-2012, f. & cert. ef. 6-1-12

123-600-0135
Pass-through Transfer of the Tax Credit

For purposes of ORS 285C.549 and the pass-through rate for
discounting the face value of a certified Business Energy Tax Cred-
it to the Net Present Value that is the minimum amount the Appli-
cant shall receive as a cash payment from the Pass-through Partner(s)
in exchange for the Credit:

(1) Rate Formula. As set forth by the Department on the first
business day of each calendar quarter, the pass-through rate, to be
multiplied by the credit amount, equals “1 + (1 + R + S + P)A5.”
where:

(a) “R” is the U.S. Prime Rate as published by The Wall Street
Journal newspaper;

(b) “S” is a spread factor greater than zero to account for spe-
cial transactional and risk elements, and initially set at 3.25 per-
centage points, but subject to adjustment by the Department based
on experience and changing circumstances;

(c) “P” is an estimate of projected price inflation, as determined
by the Department, but to be not less than the average of the lower
central tendency for core price inflation in the succeeding two years
from the latest economic projections of the Federal Reserve Board
members and Federal Reserve Bank presidents; and

(d) “5” means to exponentially raise the preceding sum to the
fifth power in accordance with the five years over which the credit
may be claimed.

(2) Modification of Formula. In addition to modifications of the
variables “R” and “S” in subsection (1)(a) of this rule, the Depart-
ment may alter the formula for purposes of this rule, as announced
at the start of the calendar quarter, in response to any greatly chang-
ing situation with prevailing market rates of return or projected price
inflation, potentially pending a temporary or permanent rulemaking.

(3) Rate Option. The Applicant may elect to use the quarterly
pass-through rate as set in section (1) of this rule for the calendar
quarter, during which occurs either:

(a) Preliminary Certification, or

(b) Transaction of the pass-through payment.

(4) For the Department to issue a tax credit certificate to a pass
through partner the Applicant must be in compliance with the con-
ditions and requirements of the Preliminary Certificate, the perfor-
mance agreement and these rules.
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(5) A tax credit may be transferred one time only, from the
Applicant to an eligible pass through partner.

(6) Finding Pass-through Partners. The Applicant is responsi-
ble for seeking a pass-through partner. The Department cannot guar-
antee a pass-through partner for any completed project.

(a) The Applicant will notify the Department if a third-party
intermediary will be used to assist the Applicant in seeking a pass-
through partner.

(b) The Applicant will notify the Department when a pass-
through partner(s) is identified. The Department will provide the nec-
essary instructions and forms needed to complete verification of the
pass-through payment transaction in order to issue a tax credit cer-
tificate.

(7) Transferee’s Certification Period. For a transferee holding
a credit that has been transferred under ORS 285C.549, the five-year
period begins with the tax year of the transferee in which the trans-
feree pays for the credit.

(8) Expiration of Transferability. The Director may issue a final
certificate in the name of the Applicant for any tax credit balance
remaining sixty days prior to the expiration of the Preliminary Cer-
tificate under ORS 285C.547(5).

Stat. Auth.: ORS 285C.540 - 285C.559, ORS 315.341,0L 2011, Ch. 474 HB2523

Stats. Implemented: ORS 285C.540-559, 315.341, OL 2011, Ch. 474 HB2523,

OL 2012, Ch. 45 HB 4079

Hist.: OBDD 8-2012, f. & cert. ef. 6-1-12

123-600-0140
Budget Limits and Payments

(1) Amount of Credits Allowed for a Facility. During any cal-
endar year, a Manufacturing BETC preliminary certificate shall not
be issued for more than:

(a) $40 million in maximum eligible facility costs for a renew-
able energy resource equipment facility, not including those used to
manufacture electric vehicles;

(b) $2.5 million in maximum eligible facility costs for a facil-
ity used to manufacture electric vehicles;

(2) Fees for Certification. The Department has established the
following schedule for payments to accompany an application as
required under 285C.555.

(a) Included with each application for preliminary certification
shall be an initial payment payable to the Department. The payment
is 0.0060 multiplied by the facility eligible cost and not to exceed a
payment amount of $75,000, and subject to additional expenses
incurred by the Department as described in this section.

(A) A refund shall not be granted for any reduced eligible costs
that are included in an amended certificate.

(B) An additional application payment shall be paid as speci-
fied in (3)(a) of this rule if a request to amend a certificate to increase
the eligible cost.

(C) No facilities shall be exempt from these requirements.

(b) Applications for preliminary certification shall not be
reviewed or considered complete if not accompanied by the fee pay-
ment. Preliminary certificates shall only be issued if the application
is complete. In addition, the Applicant may be required to pay for
expenses incurred by the Department in connection with the appli-
cation that exceed these payments and which the Department deter-
mines are incurred in connection with processing the application. The
Applicant shall be advised of any additional application expenses the
Applicant shall pay before the expenses are incurred by the Depart-
ment.

Stat. Auth.: ORS 285C.540 - 285C.559, ORS 315.341,0L 2011, Ch. 474 HB2523

Stats. Implemented: ORS 285C.540-559, 315.341, OL 2011, Ch. 474 HB2523,

OL 2012, Ch. 45 HB 4079

Hist.: OBDD 8-2012, f. & cert. ef. 6-1-12

123-600-0150

Prioritization System for Manufacturing BETC Facilities
Applications in Excess of Biennial Limits. In the event that the

Department receives applications for preliminary certification with

a total amount of potential tax credits in excess of the limitations in

ORS 285C.545, the Department shall allocate the potential tax cred-

its according to the order in which the applications are complete.
Stat. Auth.: ORS 285C.540 - 285C.559, ORS 315.341,0L 2011, Ch. 474 HB2523

Stats. Implemented: ORS 285C.540-559, 315.341, OL 2011, Ch. 474 HB2523,
OL 2012, Ch. 45 HB 4079
Hist.: OBDD 8-2012, f. & cert. ef. 6-1-12

123-600-0250
Research, Development, or Demonstration Facility (RDD)

(1) Criteria. Eligible RDD facilities shall comply with one or
more of the following criteria:

(a) Research facilities that include a test bench research, pro-
totype or pilot scale construction of a theoretically proved or primary
researched new renewable resource generating or conservation tech-
nology;

(b) Development facilities that include the manufacture or ini-
tiation of the capability to manufacture new products for renewable
resource generating or energy conservation in Oregon;

(c) Demonstration facilities that are likely to resolve questions
on how to apply new renewable resource generating or more efficient
energy technologies through pilot or production scale applications
of technology; and

(d) Facilities that are likely to achieve Department’s goals as
determined by the Director and shall demonstrate a reasonable poten-
tial to result in benefits in Oregon for which the value is likely to
exceed the value of the tax credit, based on information filed with
the application for preliminary certification.

(2) Eligible costs. Eligible costs for a RDD facility may include:

(a) Engineering, design and administrative costs

(b) Costs inherent in a research, development or demonstration
facility that may not result directly in saved or produced energy. Such
costs may include:

(A) Facility design, monitoring, assessment, evaluation and
reporting. This includes but is not limited to: the development of
standards, specifications, policies and procedures facilitating tech-
nology transfer; instruments, and controls.

(B) Other equipment needed to monitor, assess or evaluate the
facility and the impacts of the facility.

(c) The following costs related to demonstration model(s) may
be considered eligible:

(A) Materials for the demonstration model(s).

(B) The manufacturing, construction, assembly, and/or instal-
lation of the demonstration model(s).

(C) Testing and monitoring the demonstration model(s).

(d) Other eligible costs as determined by the Director.

Stat. Auth.: ORS 285C.540 - 285C.559, ORS 315.341, 0L 2011, Ch. 474 HB2523

Stats. Implemented: ORS 285C.540-559, 315.341, OL 2011, Ch. 474 HB2523,

OL 2012, Ch. 45 HB 4079

Hist.: OBDD 8-2012, f. & cert. ef. 6-1-12

DIVISION 623
STRATEGIC INVESTMENT PROGRAM
General for SIP Projects

123-623-1000
Purpose

This division of administrative rules clarifies, specifies and
establishes procedures, standards and criteria for operation of the
Strategic Investment Program (SIP) under ORS 285C.600 to
285C.626 and 307.123, whether inside or outside of a Strategic

Investment Zone (SIZ).
Stat. Auth.: ORS 285A.075 & 285C.615(7)
Stats. Implemented: ORS 285C.600 - 285C.626 & 307.123
Hist.: EDD 7-1999, f. & cert. ef. 9-30-99; EDD 10-2004, f. & cert. ef. 5-24-04,
Renumbered from 123-023-0201; EDD 25-2008, f. 7-31-08, cert. ef. 8-1-08;
Renumbered from 123-023-1000 by OBDD 18-2010, f. 4-30-10, cert. ef. 5-1-10

123-623-1100
Definitions

For the purposes of this division of administrative rules, addi-
tional definitions are found in OAR 123-001 (Procedural Rules). As
used in these rules, the following terms have the meanings set forth
below, unless the context clearly indicates otherwise.
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(1) “Abatement” means the taxation and assessment of property
comprising an eligible project under ORS 307.123.

(2) “Applicant” means a business firm, including but not lim-
ited to a publicly or privately held corporation, people’s utility dis-
trict, or a joint operating agency under ORS 262.005, seeking
approval from the Commission for Abatement.

(3) “Application” means the form, prescribed by the Depart-
ment, and all supplemental attachments, exhibits and so forth that the
Applicant completes or furnishes to the Department for the Strate-
gic Investment Program.

(4) “Approved Project” means an investment or investments in
taxable property that:

(a) Is not Existing Property;

(b) The Applicant owns or leases;

(c) The Commission has determined shall receive Abatement;
and

(d) Conforms with the project definition established with the
determination of the Commission.

(5) “County” means the government of the county in which the
Approved Project is located (Except for SIZs, “County” also refers
to the tribe/tribal government if the Approved Project is anywhere
on the reservation of a federally recognized Indian Tribe).

(6) “Existing Property” means any property:

(a) Comprising all or part of a prior Approved Project, unless
the property was never actually subject to Abatement;

(b) Owned or leased, including but not limited to land or other
property newly acquired, by the Applicant (regardless of location)
before the Department’s effective receipt of the Application; or

(c) Already located in an SIZ, or for which any construction or
installation began there, before the effective date of the SIZ’s des-
ignation and the Department’s receipt of the Application.

(7) “SIZ” means a strategic investment zone designated by the
Commission at the request of the County.

(8) “Urban Project” means an Approved Project located entire-
ly outside a “rural area,” as defined under ORS 285C.600, and hence,
at least partially inside the urban growth boundary, as acknowledged
and in effect on December 1, 2002, for:

(a) The Portland metropolitan region; or

(b) Any city, for which the most recently available population
figure at the time of Application equals or exceeds 30,000.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 285A.075 & 285C.615(7)

Stats. Implemented: ORS 285C.600 - 285C.626 & 307.123

Hist.: EDD 7-1999, f. & cert. ef. 9-30-99; EDD 10-2004, f. & cert. ef. 5-24-04,
Renumbered from 123-023-0351; EDD 3-2006(Temp), f. & cert. ef. 5-26-06 thru
11-22-06; Administrative correction 12-16-06; EDD 25-2008, f. 7-31-08, cert. ef.
8-1-08; Renumbered from 123-023-1100 by OBDD 18-2010, f. 4-30-10, cert. ef.
5-1-10

123-623-1250
Eligibility Criteria of the Commission

Under the definition of “eligible project” as used in ORS
285C.600:

(1) The Commission may establish criteria in order for property
to receive Abatement either by resolution or as described in this divi-
sion of administrative rules.

(2) The Commission may reject or revoke an Application, if the
Approved Project will or does take place in conjunction with what
the Commission deems to be substantial curtailment of operations,
employment or the like that is under the control of the Applicant any-
where in this state. Mitigating factors include but are not limited to:

(a) Applicant’s candidness and cooperation in addressing such
conjunction;

(b) Such curtailment’s being unrelated and only coincidental to
proposed investments; or

(c) Compensating actions by the Applicant.

Stat. Auth.: ORS 285A.075 & 285C.615(7)

Stats. Implemented: ORS 285C.600 - 285C.626 & 307.123

Hist.: EDD 25-2008, f. 7-31-08, cert. ef. 8-1-08; Renumbered from 123-023-1250
by OBDD 18-2010, f. 4-30-10, cert. ef. 5-1-10

123-623-1300
Local Hiring
For purposes of ORS 285C.603:

(1) Prospective Applicants and County/local governments shall
consider creative and cooperative means to promote gainful work for
persons already residing in the proximate area or region of the
Approved Project for:

(a) Jobs associated with the applicable facility or operations;
and

(b) Persons employed in the construction or installation of prop-
erty or by other types of contractors, vendors or suppliers related to
the project or its operation.

(2) County/local governments shall incorporate such means in
a policy and standards for the designation of an SIZ, as otherwise per-
missible and administrable, in relation to OAR 123-623-3100.

(3) Such means shall not create any:

(a) Undue burden on the Applicant relative to the nature, needs
or competitiveness of the Approved Project; or

(b) Explicit bias against anyone’s rights or access to the privi-
lege of employment, such as specifying residency-based hiring cri-
teria proscribed by OP-8236, Oregon Attorney General (April 20,
1995).

Stat. Auth.: ORS 285A.075 & 285C.615(7)

Stats. Implemented: ORS 285C.603, 285C.609 & 285C.623

Hist.: EDD 10-2004, f. & cert. ef. 5-24-04; EDD 25-2008, f. 7-31-08, cert. ef. 8-

1-08; Renumbered from 123-023-1300 by OBDD 18-2010, f. 4-30-10, cert. ef.

5-1-10

123-623-1400
Making Application

(1) An Applicant desiring approval for Abatement must submit
an Application to the Department.

(2) In addition to what is required by the Application or in this
division of administrative rules, the Applicant shall submit any infor-
mation requested by the Department for purposes of evaluating the
Application.

(3) Not less than 21 days after having received a complete
Application, as described in OAR 123-623-1500, the Department
shall arrange for the Commission to initially consider it at a regular
or special meeting. Under extenuating circumstances, the Depart-
ment may waive this minimum period.

(4) The application form is available from and submitted to:
Business Development, Business Oregon, State Lands Building Suite
200, 775 Summer Street NE, Salem OR 97301-1280.

(5) An Applicant may submit an incomplete Application, which
the Department may accept and hold pending completion, if it
includes:

(a) The fee described in OAR 123-623-1800(1); and

(b) All required information or documentation currently avail-
able to the Applicant.

(6) For subsequently acquired, constructed or installed proper-
ty to avoid classification as Existing Property, in the case where the
Application is incomplete for lack of local agreement/approval:

(a) The Department’s receipt of the Application is effective once
the Applicant furnishes evidence that it has contacted the County to
initiate steps under ORS 285C.609, including but not limited to local
submission of a formal application if the County has previously
established such procedures; and

(b) The Department must find the evidence sufficient in addi-
tion to satisfaction of section (5) of this rule.

(7) Sections (5) and (6) of this rule are not generally applica-
ble to proposed investments in an SIZ, but the Department may exer-
cise them in the case where an Applicant has encountered what the
Department considers significant and undue delays in executing the
standardized agreement for the SIZ under the local program estab-

lished pursuant to OAR 123-623-3100.
Stat. Auth.: ORS 285A.075 & 285C.615(7)
Stats. Implemented: ORS 285C.600 - 285C.626
Hist.: EDD 7-1999, f. & cert. ef. 9-30-99; EDD 10-2004, f. & cert. ef. 5-24-04,
Renumbered from 123-023-0401; EDD 25-2008, f. 7-31-08, cert. ef. 8-1-08;
Renumbered from 123-023-1400 by OBDD 18-2010, . 4-30-10, cert. ef. 5-1-10

123-623-1500
Contents of Application, Generally

A complete Application must include all of the following in
addition to items in OAR 123-623-1525 and 123-623-1550:
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(1) A copy of a first-source hiring agreement according to OAR
123-070 that takes effect beginning no later than when any hiring for
the Approved Project commences, and ending no sooner than June
30 of the final tax year of Abatement.

(2) Any other information required with the Application as stat-
ed in the form, including but not limited to full company identifica-
tion, relevant financial information, hiring/payroll projections,
detailed description of proposed investment(s), and estimated
impacts on public services.

(3) Full disclosure for purposes of OAR 123-623-1250, includ-
ing but not limited to any probable reduction in the operations,
employment or the like at any other facility in this state that is owned
or operated by the Applicant or a commonly controlled business firm,
within three years after making application, regardless of proximi-
ty or relation to the proposed investment(s).

(4) Commitment to provide timely notification or evidence to
the county assessor or the Department of Revenue, as requested or
otherwise necessary under ORS 307.123 or other applicable laws,
including but not limited to the date when any taxable property is
expected to be initially occupied, used or operated commercially.

(5) Commitment that any ultimate lessee is responsible for the
payment of property taxes levied on leased property that comprises
any part of the Approved Project.

(6) As described in OAR 123-623-1800:

(a) Full amount of the nonrefundable application fee; and

(b) Commitment to pay additional fee, if approved.

Stat. Auth.: ORS 285A.075 & 285C.615(7)

Stats. Implemented: ORS 285C.600, 285C.606, 285C.609, 285C.626, 307.123
Hist.: EDD 10-2004, f. & cert. ef. 5-24-04; EDD 25-2008, f. 7-31-08, cert. ef. 8-
1-08; Renumbered from 123-023-1500 by OBDD 18-2010, . 4-30-10, cert. ef.
5-1-10

123-623-1525
Application within a Strategic Investment Zone

If the proposed investment is subject to approval based on its
location inside an SIZ:

(1) A complete Application must also include a locally endorsed
and fully executed copy of the SIZ’s standardized agreement that
unambiguously identifies the Applicant and the proposed investment.

(2) The County may neither negotiate a project-specific agree-
ment nor subject the proposal to approval under discretionary pro-
visions, including but not limited to those under ORS 285C.609.

(3) Material variance between additional requirements estab-
lished with designation of the SIZ and those found in the agreement
for the community service fee shall render such requirements unen-
forceable.

Stat. Auth.: ORS 285A.075 & 285C.615(7)

Stats. Implemented: ORS 285C.600, 285C.606 & 285C.626

Hist.: EDD 25-2008, f. 7-31-08, cert. ef. 8-1-08; Renumbered from 123-023-1525

by OBDD 18-2010, f. 4-30-10, cert. ef. 5-1-10

123-623-1550
Application outside a Strategic Investment Zone

A complete Application must also include all of the following,
if the proposed investment is not using an SIZ:

(1) Evidence that the County held a public hearing concerning
the Applicant’s proposal, before executing the agreement in section
(2) of this rule.

(2) A copy of the agreement:

(a) Between the Applicant and the County in partnership with
any city in which the investment site is located;

(b) Executed before the official action in section (3) of this rule;

(c) Addressing the community service fee consistent with OAR
123-623-1900; and

(d) Specifying requirements, if any, under ORS 285C.609(5).

(3) With respect to the local official action requesting a Com-
mission determination for Abatement on the Applicant’s proposed
investment(s):

(a) A copy of the official action by the governing body of the
County; and

(b) Evidence that an affirmative vote by a majority of the Coun-
ty governing body (not merely the members present) at a regular or
duly called special meeting effected the action.

(4) The latest version of any document submitted to
County/local governments in relation to sections (1) to (3) of this
rule.

Stat. Auth.: ORS 285A.075 & 285C.615(7)

Stats. Implemented: ORS 285C.600, 285C.606 & 285C.609

Hist.: EDD 25-2008, f. 7-31-08, cert. ef. 8-1-08; Renumbered from 123-023-1550

by OBDD 18-2010, f. 4-30-10, cert. ef. 5-1-10

123-623-1600
Consideration and Approval

(1) The Department shall review each Application.

(2) After deeming the Application complete, but potentially
pending materials or information, for which the Department is rea-
sonably assured of receipt, the Department shall make a recom-
mendation to the Commission to either approve or deny the Appli-
cation, subject to actual receipt of any pending material or
information.

(3) In evaluating an Application, the Commission shall hold one
or more meetings open to the public, at which the matter is an agen-
da item for discussion, and for which the Department has made
appropriate and customary public notice.

(4) At the meeting the Commission may:

(a) Invite oral statements or written comments from the public;
and

(b) Have the Applicant appear in order to give a statement and
to answer questions submitted in advance or posed by Department
staff or by members of the Commission, exclusively.

(5) The Commission may dispense with some or all of the ele-
ments in sections (3) and (4) of this rule, as otherwise permitted
under ORS Chapter 192, in light of extenuating circumstances.

(6) Pursuant to evaluation of the Application, the Applicant’s
investment(s) qualifies for the Abatement if the Commission finds
that:

(a) The project will satisfy the criteria for eligibility as estab-
lished by prior resolution of the Commission or in this division of
administrative rules;

(b) The project will directly benefit a traded sector industry
under ORS 285B.280;

(c) The total cost of the project will equal or exceed $25 mil-
lion, or $100 million in the case of any proposed Urban Project;

(d) The project will not consist of any property formerly or cur-
rently exempt under ORS 285C.175 and the Applicant is not an
authorized business firm for any investment at the same location in
an enterprise zone;

(e) Information described in OAR 123-623-1500 and either
123-623-1525 or 123-623-1550 is completely and accurately pro-
vided; and

(f) The Applicant has agreed to comply with any additional rea-
sonable conditions imposed by the Commission related to the Strate-
gic Investment Program, including requirements that continue for the
term of the Abatement.

(7) Once the Commission has taken formal action to authorize
the Abatement, the Commission’s determination is final, and the
Commission may reverse, revoke or withdraw it only by a formal
finding that there was a material error or omission among submit-
ted Application information, or that there is effectively a noncom-

pliance.
Stat. Auth.: ORS 285A.075 & 285C.615(7)
Stats. Implemented: ORS 285C.600 - 285C.626, 307.123
Hist.: EDD 7-1999, f. & cert. ef. 9-30-99; EDD 12-2002(Temp), f. & cert. ef. 6-
5-02 thru 11-29-02; Administrative correction 4-15-03; EDD 10-2004, f. & cert.
ef. 5-24-04, Renumbered from 123-023-0451; EDD 25-2008, f. 7-31-08, cert. ef.
8-1-08; Renumbered from 123-023-1600 by OBDD 18-2010, f. 4-30-10, cert. ef.
5-1-10

123-623-1700
Establishment of Exempt Property

(1) The Commission’s determination pursuant to OAR 123-
623-1600 needs to define the Approved Project for purposes of the
Abatement, consistent with the Application (and the County agree-
ment with the Applicant if outside an SIZ).

(2) Such a definition shall employ one or more of the follow-
ing examples or a comparable method that:
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(a) Stipulates the site(s) or overall facility at which applicable
property must be located, used and occupied for commercial pur-
poses;

(b) Delimits what the Abatement covers in terms of investment
cost or property value, or the specific period, in which construc-
tion/installation needs to commence, or in which property must be
in service; or

(c) Identifies applicable real and personal property, including
but not limited to:

(A) Referencing the description of investment(s) in the Appli-
cation or further information from the Applicant (whether request-
ed or not by the Department or Commission); or

(B) Delineating details for improvements, buildings or proper-
ty items (or representative examples thereof) that the Applicant will
acquire, construct or install, or for which the assessed value might
increase as a result of additions, reconstruction, modifications,
remodeling, renovation, refurbishment, retrofitting or upgrading.

(3) Property of an Approved Project qualifies for Abatement
even if built on, installed in or associated with Existing Property:

(a) Outside a SIZ, a (positive) change in the assessed value of
already owned or leased property is also subject to Abatement if
resulting from modifications, remodeling, renovation, refurbishment,
retrofitting or upgrading as part of the Approved Project.

(b) The Abatement excludes the change in value of any prop-
erty inside any SIZ (except for newly constructed additions to any
existing structure), as well as all land or any other property in exis-
tence or in the process of construction or installation, before the
Department’s effective receipt of the Application. This subsection
applies regardless if the project is approved based on location in the
SIZ or with respect to OAR 123-623-1550.

(4) As otherwise allowed under the project definition described
in this rule, the Abatement shall cover any property comprising the
Approved Project, for which construction, installation, modification
or the like occurs during or after the first year of Abatement, but only
for the remainder of the 15-year period.

(5) If another business firm acquires the Applicant or the
Approved Project, the ongoing Abatement shall continue as autho-
rized, such that continuously exempt property is not Existing Prop-
erty, provided that:

(a) The acquiring firm complies with all terms and conditions
under the Application, its approval or the local agreement included
with it (per OAR 123-623-1525 or 123-623-1550), as well as appli-
cable requirements of law and this division of administrative rules,
as if the acquiring firm were the Applicant; and

(b) The owner or chief executive officer of the acquiring firm
furnishes and authorizes a formal statement to the Department and
the parties to the agreement, attesting to the firm’s full assumption
of relevant obligations and requirements formerly incumbent on the

Applicant.
Stat. Auth.: ORS 285A.075 & 285C.615(7)
Stats. Implemented: ORS 285C.600, 285C.606 & 285C.626, 307.123
Hist.: EDD 10-2004, f. & cert. ef. 5-24-04; EDD 25-2008, f. 7-31-08, cert. ef. 8-
1-08; Renumbered from 123-023-1700 by OBDD 18-2010, . 4-30-10, cert. ef.
5-1-10

123-623-1800
State Application and Approval Fees

With respect to ORS 285C.612 and the fees payable to and col-
lected by the Department:

(1) Irrespective of subsequent approval, the following amount
must accompany the Application:

(a) $5,000; or

(b) $10,000 for a proposed Urban Project.

(2) After the Commission decides to approve the Application,
but pending formal authorization, the Applicant must pay the fol-
lowing amount (of which the Department shall transfer 50 percent
to the Department of Revenue to administer ORS 307.123):

(a) $10,000; or

(b) $50,000 for a proposed Urban Project.

(3) The Commission will allocate payments collected and
retained by the Department, consistent with relevant provisions in
OAR 123-009.

Stat. Auth.: ORS 285A.075 & 285C.615(7)

Stats. Implemented: ORS 285C.612

Hist.: EDD 7-1999, f. & cert. ef. 9-30-99; EDD 10-2004, f. & cert. ef. 5-24-04,
Renumbered from 123-023-0501; EDD 25-2008, f. 7-31-08, cert. ef. 8-1-08;
Renumbered from 123-023-1800 by OBDD 18-2010, f. 4-30-10, cert. ef. 5-1-10

123-623-1900
Community Service Fee

(1) The local agreement included with the Application and
described in OAR 123-623-1525 or 123-623-1550 shall specify:

(a) The community service fee under ORS 285C.609(4)(b) and
(c) or 285C.623(4)(b) and (c); and

(b) How the Applicant annually makes payment of the fee to the
County government, beginning not earlier than December 1 of each
of the 15 tax years for which the Applicant claims and receives the
Abatement, including arrangements for invoicing or issuance of a
receipt to the Applicant.

(2) Depositing of community service fee moneys (under ORS
Chapter 294) and their allocation, distribution and transfer do not
affect the Approved Project’s eligibility.

Stat. Auth.: ORS 285A.075 & 285C.615(7)

Stats. Implemented: ORS 285C.609 & 285C.623

Hist.: EDD 10-2004, f. & cert. ef. 5-24-04; EDD 25-2008, f. 7-31-08, cert. ef. 8-

1-08; Renumbered from 123-023-1900 by OBDD 18-2010, f. 4-30-10, cert. ef.

5-1-10

123-623-1950
Local Distribution of Community Service Fee

(1) The County shall see to the entire annual distribution of
funds comprising the community service fee including but not lim-
ited to some or all of the following:

(a) The County;

(b) City government(s) if any part of Approved Project is locat-
ed within incorporated territory;

(c) Any (other) local taxing district that levies taxes on property
located in a tax code area containing any part of the Approved Pro-
ject; or

(d) Local organizations or programs that provide a relevant and
significant community service, even without taxing authority.

(2) A distribution formula shall determine the exact percentage
of the community service fee received or retained by an entity list-
ed in section (1) of this rule. A schedule of distribution formulae that
varies from year to year is allowable.

(3) Establishment of the annual formula may occur in one of
only the following two ways:

(a) By official action of the Commission, if subsection (b) of
this section is not satisfied; or

(b) By formal agreement that the following local parties have
at least accepted in principle, and that is effective, on or before the
same date of the third month after the Commission’s determination
of the Approved Project:

(A) County government;

(B) City government described in subsection (1)(b) of this rule;
and

(C) Local taxing districts listed in ORS 198.010 or 198.180 and
described in subsection (1)(c) of this rule, to the extent that the sum
of property tax authority for such participating districts equals or
exceeds 75 percent of the total for all such districts (prorated by the
proportion of the Approved Project among tax code areas). Proper-
ty tax authority consists of the sum of a district’s permanent and local
option (levy) rate authority, both used and unused, but it excludes the
levy/tax rates for bonded indebtedness.

(4) If local parties timely reach and effect such an agreement:

(a) They may mutually amend or revise the agreement at a later
time; and

(b) The County shall formally report the annual distribution for-
mula to the Department, in order to verify that the Commission need
not establish such formula, and to facilitate its availability for use in
distributing appropriated amounts from the Shared Service Fund
under ORS 285C.639(3)(b).

(5) In the event that the parties in subsection (3)(b) of this rule
have not concluded an agreement (aside from outstanding signatures)
before the requisite three-month period, the Commission:
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(a) Shall take necessary steps as soon as reasonably possible for
purposes of subsection (3)(a), as described in section (6), of this rule;
or

(b) May delay official action, at its sole discretion, if informed
that a sufficient set of the parties described in subsection (3)(b) of
this rule are having productive negotiations, with which they wish
to continue. Under such circumstances:

(A) The Commission may officially sanction an agreement
reached when negotiations successfully conclude:

(B) The parties may not subsequently amend or revise the
agreement in any way that would effectively modify the established
distribution formula)

(6) In determining a distribution formula the Commission:

(a) May rely primarily on the relative proportions of prevailing
property tax rates among affected local taxing districts;

(b) May consider adjusting such proportions according to the
Approved Project’s demand or direct impact on the public service(s)
provided by each entity, taking account of expected new property tax
revenues even with the Abatement, as well as consideration of the
goals and purposes of applicable state policies;

(c) Shall set an annual distribution percentage for each entity
described in section (1) of this rule that the Commission determines
will receive a portion of the distribution; and

(d) Shall in the process of issuing the distribution formula to the
County government, notify all entities of this official, final action.

(7) In an SIZ, each Approved Project will entail a separate
agreement or Commission action for the distribution of the com-
munity service fee arising from it, consistent with this rule. Never-
theless, the County and affected local parties may agree to a gener-
alized distribution formula and standard agreement for future

Approved Projects.
Stat. Auth.: ORS 285A.075 & 285C.615(7)
Stats. Implemented: ORS 285C.609, 285C.623 & 285C.639
Hist.: EDD 25-2008, f. 7-31-08, cert. ef. 8-1-08; Renumbered from 123-023-1950
by OBDD 18-2010, f. 4-30-10, cert. ef. 5-1-10; OBDD 11-2012, f. & cert. ef.
8-15-12

123-623-2000
Confidential Records

As provided under ORS 192.501, 192.502 and 285C.620:

(1) The Department shall not release any information identify-
ing or pertaining to an expected Applicant, or to discussions among
it, local governments, or the Department and members of the Com-
mission, before:

(a) Finalization of local approval for the proposed investment
inside an SIZ; or

(b) The County governing body holds the public hearing under
ORS 285C.609(4) (or a public notice for the hearing naming an
expected Applicant) for the proposed investment outside of an SIZ.

(2) The Department shall not release any Application materials,
preliminarily submitted by an expected Applicant that specifically
describe investment plans, before the Department’s deems the
received Application to be complete.

(3) The department shall seek to keep confidential certain sen-
sitive records or communications obtained in association with an
Application, as otherwise allowable under ORS 192.410 to 192.505,
including but not limited to the following:

(a) Reports and analyses of reports bearing on the Applicant’s
character, finances, management ability and reliability, as obtained
in confidence from persons or firms not required by law to submit
them, including but not limited to the Applicant, and for which the
Department obliged itself in good faith to not disclose;

(b) Financial statements, tax returns, business records, employ-
ment history, personnel files and comparable data submitted by or
for an Applicant, or analysis of such data;

(c) Intra-departmental advisory memoranda preliminary to a
decision and draft Application information;

(d) Formulas, plans, designs and related information that con-
stitute trade secrets under ORS Chapter 192;

(e) Personal financial statements;

(f) Information of an Applicant pertaining to litigation that has
not concluded, to which the Applicant is a party if the complaint has

been filed, or if not, that the Applicant shows is reasonably likely to
occur (Nothing in this section shall limit any right or opportunity
granted by discovery or deposition statutes to a litigant or defendant);

(g) Production, sales or cost data, customer lists, or detailed
descriptions or identifications of business property; or

(h) Marketing strategy information that relates to an Applicant’s
plan to address specific markets and the Applicant’s strategy regard-
ing specific competitors.

(4) Subject to sections (1), (2) and (3) of this rule, the Depart-
ment shall provide records pertaining to the Strategic Investment Pro-
gram upon written request, as described in OAR 123-005.

Stat. Auth.: ORS 285A.075 & 285C.615(7)

Stats. Implemented: ORS 285C.620

Hist.: EDD 7-1999, f. & cert. ef. 9-30-99; EDD 10-2004, f. & cert. ef. 5-24-04,

Renumbered from 123-023-0551; EDD 25-2008, f. 7-31-08, cert. ef. 8-1-08;

Renumbered from 123-023-2000 by OBDD 18-2010, f. 4-30-10, cert. ef. 5-1-10

Strategic Investment Zones (SIZs)

123-623-3000
Physical, Temporal and Jurisdictional Existence

(1) There is no limit to the number of SIZs under ORS
285C.623, for which a County may seek designation on one or mul-
tiple occasions.

(2) The Commission may designate an SIZ that is entirely or
partially inside one or more cities that also seek designation as par-
ties with the County to a joint request. The County and any such city
do thereby “co/sponsor” the SIZ and are its “sponsor” or “cospon-
sors.”

(3) An SIZ may cover the entire (unincorporated) territory of
the County, or it may be as small as a single site or tax lot, on which
development of an eligible project can feasibly take place within the
boundary of the SIZ, but any SIZ must:

(a) Be entirely contiguous;

(b) Consist of area only in the territory of a single County;

(c) Encompass land exclusive of land inside any other existing
SIZ; and

(d) Contain only rural area if including any rural area under
ORS 285C.600.

(4) Once designated, an SIZ does not expire and may be neither
terminated or geographically amended.

(5) In determining the area to include in a proposed SIZ, local
governments shall consider plans and potentialities for city annex-
ations and projections for city population growth, in order to mini-
mize the likelihood of the following occurrences, which would nev-
ertheless not interrupt the existence or operation of the SIZ:

(a) A city that does not sponsor the SIZ annexes territory inside
of it; or

(b) A city, for which its urban growth boundary (as acknowl-
edged on December 1,2002) crosses the area of the SIZ, experiences
an increase in population to 30,000 or more. (An Approved Project
inside such an urban growth boundary is an Urban Project only if the
Department effectively receives the Application on or after official
release date of the increased population estimate or enumeration)

Stat. Auth.: ORS 285A.075 & 285C.615(7)

Stats. Implemented: ORS 285C.623 & 285C.626

Hist.: EDD 25-2008, . 7-31-08, cert. ef. 8-1-08; Renumbered from 123-023-3000

by OBDD 18-2010, f. 4-30-10, cert. ef. 5-1-10

123-623-3100
Local Request for Designation

In seeking designation of any SIZ:

(1) The sponsor of the proposed SIZ shall prepare information
defining the SIZ’s boundary including a map clearly showing its
entire area in relation to other demarcations, as well as tax lot num-
bers, metes and bounds, or other data or descriptions, as necessary
in order for one to ascertain the area of designation.

(2) The County shall conduct a public hearing on the matter.

(3) Following the hearing, the County and any city, for which
any part of the SIZ will be inside its corporate limits, shall execute
an intergovernmental agreement to jointly sponsor and operate the
proposed SIZ.
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(4) The County, or the County and the city/cities as part of the
intergovernmental agreement, shall articulate objectives for the pro-
posed SIZ and shall develop a program for business firms to use for
Abatement on eligible projects. This local program may differ from
the program adopted for any other SIZ sponsored by the County or
city, but the sponsor of the SIZ shall officially document the program,
including with but not limited to the following:

(a) Any and all criteria for receiving local approval and the
requirements for qualification under ORS 285C.623(5), such that the
sponsor has clearly delineated administrative procedures, methods
of verification and consequences of a firm’s failure respective to
those criteria or requirements;

(b) Policy and standards to improve the likelihood of local hir-
ing per OAR 123-623-1300, which may consist of a firm’s formal-
ly accepting to undertake “good faith” efforts;

(c) Ministerial steps and processes setting forth a straightfor-
ward path for a firm to request and to receive local approval for the
SIZ, in order to subsequently submit a complete Application to the
Department; and

(d) Standardized agreement language, which may be a detailed
form, that:

(A) Will give the location of the proposed project in the SIZ and
general information about the newly constructed or newly installed
property that will comprise it;

(B) Stipulates the community service fee in accordance with
OAR 123-623-1900;

(C) Spells out all local criteria, requirements and standards
intended to obligate a firm’s benefiting from the Abatement in some
way;

(D) Will identify the particular firm in detail and provide for it
to expressively acknowledge and commit to such criteria, require-
ments and so forth by signature of an authorized representative of the
firm; and

(E) Is endorsed by a sponsor representative (either with the
County or a city) in approving a proposed project and the firm’s use
of the SIZ.

(5) Pursuant to and in reference to materials arising from sec-
tions (1) to (4) of this rule, the County governing body shall take offi-
cial action to request designation of the SIZ and shall forward that

request to the Department.
Stat. Auth.: ORS 285A.075 & 285C.615(7)
Stats. Implemented: ORS 285C.623
Hist.: EDD 25-2008, f. 7-31-08, cert. ef. 8-1-08; Renumbered from 123-023-3100
by OBDD 18-2010, f. 4-30-10, cert. ef. 5-1-10

123-623-3200
Department’s Receipt of Forwarded Request

The Department shall report to the Commission on any com-
plete request that it receives from a County for designation of a pro-
posed SIZ that satisfies OAR 123-623-3000 and 123-623-3100, after
concluding that the request contains the following:

(1) Identification of any requisite city that also sponsors the SIZ;

(2) The map and other geographic data establishing the SIZ area
and boundary;

(3) An explanation about how the SIZ area will conform to
OAR 123-623-3000(3);

(4) Information pertaining to the SIZ’s inclusion, adjacency and
proximity to any current city limit or urban growth boundary and to
any urban growth boundary as acknowledged on December 1, 2002,
of a city with a population that equals or exceeds 30,000 (or that
probably will, within 10 years);

(5) The agenda, minutes and so forth demonstrating that the
County held a public hearing concerning the SIZ;

(6) A copy of the intergovernmental agreement between the
County and any and all city cosponsors, as executed on or after the
date of the public hearing;

(7) A summary of the locally established objectives for the SIZ;

(8) Documentation of the local program described in OAR 123-
623-3100(3), including but not limited copies of policies, rules, pro-
cedural guidelines or administrative plans, but especially, a sample
standardized agreement; and

(9) Evidence that the County governing body took the official
action requesting designation of the SIZ with an affirmative vote by
a majority of its members (not merely those present) at a regular or
duly called special meeting that occurred after the execution or con-

clusion of material efforts described in sections (1) to (8) of this rule.
Stat. Auth.: ORS 285A.075 & 285C.615(7)
Stats. Implemented: ORS 285C.623
Hist.: EDD 25-2008, f. 7-31-08, cert. ef. 8-1-08; Renumbered from 123-023-3200
by OBDD 18-2010, f. 4-30-10, cert. ef. 5-1-10

123-623-3300
Designation by the Commission

In response to a request for designation of an SIZ:

(1) The Commission shall initially consider it by receiving a
report from the Department as an agenda item at a regular or special
meeting, for which the Department has made appropriate and cus-
tomary public notice. The Commission shall determine the process
by which it will complete its review of the proposed SIZ.

(2) The Commission shall designate the SIZ if finding that:

(a) With a reasonable degree of confidence, the SIZ will con-
tribute to fulfilling the intent of ORS 285C.603 and will generally
accomplish the objectives established by the sponsor;

(b) The sponsor has defined its processes to allow for efficient
implementation and operation of the SIZ, such that a business firm
could expect to have its local request for approval handled expedi-
tiously; and

(c) The SIZ’s criteria, requirements, policies, standards and so
forth, and the sponsor’s plans to administer them are sufficiently
clear and straightforward to provide reasonable certainty with respect
to any conceivably eligible project, such that a business firm can cor-
rectly discern:

(A) The probability of qualifying in that SIZ;

(B) What it must do to comply;

(C) Whether the firm/project actually does qualify at any given
point; and

(D) The consequence of noncompliance or disqualification.

(3) When taking action to approve the request, the Commis-
sion’s shall set the effective date of designation. On or after this date,
property may be newly constructed or installed for purposes of
Abatement in that SIZ.

Stat. Auth.: ORS 285A.075 & 285C.615(7)

Stats. Implemented: ORS 285C.623

Hist.: EDD 25-2008, f. 7-31-08, cert. ef. 8-1-08; Renumbered from 123-023-3300

by OBDD 18-2010, f. 4-30-10, cert. ef. 5-1-10

123-623-3400
Operational Changes to Existing Designations

(1) The sponsor of an existing SIZ may revise any of its docu-
mentation, procedures or policies, including but not limited to estab-
lishing a different standardized agreement, by repeating OAR 123-
623-3100(2) to (5) and submitting a request for approval of the
revisions to the Department.

(2) The Department may:

(a) Convey the submission for consideration of approval by the
Commission in accordance with OAR 123-623-3300; or

(b) Directly approve the request, sending the Commission a
report of any such action, if deeming the revisions to be fully con-
sistent with the original designation, and to be:

(A) Merely clarifying or enhancing administrative or technical
matters;

(B) Changing a substantive criterion or requirement to only a
relative degree; or

(C) Of a similar nature that does not warrant Commission
review.

(3) Any such revision does not affect Abatement in the SIZ, for
which the Department effectively received the Application on or
before the effective date of approved changes, which the Department
or Commission may not set earlier than when the Department

received the official request from the sponsor.
Stat. Auth.: ORS 285A.075 & 285C.615(7)
Stats. Implemented: ORS 285C.623 & 285C.626
Hist.: EDD 25-2008, f. 7-31-08, cert. ef. 8-1-08; Renumbered from 123-023-3400
by OBDD 18-2010, f. 4-30-10, cert. ef. 5-1-10
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Annual Reporting by All Benefiting Projects

123-623-4000
Submissions to Department

For purposes of ORS 285C.615(1) to (3), and a business firm
benefiting from Abatement in the prior property tax year:

(1) The firm shall complete the prescribed form available from
the Department and furnish it to: Business Development, Business
Oregon, State Lands Building Suite 200, 775 Summer Street NE,
Salem OR 97301-1280.

(2) The firm may send the form on or after January 1 next fol-
lowing the tax year, but the Department must receive it no later than
the immediately subsequent April-1 date. The first such mandatory
submission period is from January 1 to April 1,2011, and it pertains
to Abatements in effect during the 2009-2010 tax year.

(3) The reporting requirement applies to all Approved Projects,
of which some property is actually exempt from taxes during the tax
year (or a future one), regardless of the project’s being subject to dis-
tributions under ORS 285C.635 and 285C.639. These distributions
pertain only to Approved Projects for which 2008-2009 or a later tax

year is the first such year of the Abatement.
Stat. Auth.: ORS 285A.075 & 285C.615(7)
Stats. Implemented: ORS 285C.615; OL 2007 Ch. 905 §6
Hist.: EDD 25-2008, . 7-31-08, cert. ef. 8-1-08; Renumbered from 123-023-4000
by OBDD 18-2010, f. 4-30-10, cert. ef. 5-1-10

123-623-4100
Reporting Elements

Respective or in addition to items stipulated under ORS
285C.615(2), for the report submitted to the Department by a ben-
efiting business firm:

(1) The report shall state the real market value of the entire
Approved Project for the applicable tax year, and which one it is out
of the 15 that are subject to the Abatement as confirmed by the coun-
ty assessor.

(2) The report may also provide the location and assessed value
of taxable property distinct from the Approved Project but improved
or used in direct association with it;

(3) The report shall breakdown the amounts and recipients of
fees or other (non-tax) payments made by or on behalf of the firm
that arose from requirements under ORS 285C.609(5) or
285C.623(5), as well as the statutory community service fee;

(4) The report shall tabulate fees, payments, wages and com-
pensation disbursed during the calendar year beginning midway
through the applicable tax year;

(5) Relevant hires or employees are persons for whom the firm
is their employer under ORS chapter 316, regardless of the person’s
residency in this state;

(6) Relevant employees or jobs may consist only of those work-
ing at a site containing property of the Approved Project, or the firm
may also include persons working at locations within the same coun-
ty or comparable proximity in adjacent counties in this state, as the
firm deems appropriate;

(7) Irrespective of location, all relevant employees or jobs must
engage in or directly support business operations of the Approved
Project, such that other operations represent not more than 25 per-
cent of the person’s time spent performing work;

(8) The amount of hours assigned to salaried positions is 2,080,
or a lower amount as prorated to account for less than full-time or
year-round employment;

(9) Taxable income equates to the wages that the employer used
in calculating amounts withheld under ORS chapter 316 for Oregon
personal income taxes;

(10) Compensation includes all remuneration in the form of
wages (whether taxable or not for withholdings), salary, overtime
pay, shift differential, profit-sharing, bonuses, paid vacation or finan-
cial benefits such as life insurance, medical coverage and retirement
plans. It does not include sales commissions, free meals, club mem-
bership, workplace amenities, payroll costs mandated by federal,
state or local law, efc.; and

(11) The report shall address currently retained employees and
their taxable income and compensation separately from newly cre-

ated jobs or positions but consistent with the parameters described
in this rule. Based on the assessment of the firm, the report shall clas-
sify such preexisting jobs or positions in terms of active or passive
retention, as follows, ... ‘such that absent the investments compris-
ing the Approved Project:

(a) The firm would have certainly eliminated them before July
1 of the Abatement’s first tax year’ (active retention); or

(b) There is significant probability that they would not have
existed by June 30 at the end of the applicable tax year because of
general shifting or shrinkage that in all likelihood would have ensued
at directly related business operations’ (passive retention).

Stat. Auth.: ORS 285A.075 & 285C.615(7)

Stats. Implemented: ORS 285C.615

Hist.: EDD 25-2008, f. 7-31-08, cert. ef. 8-1-08; Renumbered from 123-023-4100

by OBDD 18-2010, f. 4-30-10, cert. ef. 5-1-10

DIVISON 630

OREGON LOW INCOME COMMUNITY
JOBS INITIATIVE

123-630-0000
Purpose
This division of administrative rules specifies procedures and
criteria necessary to administer processes under the Oregon Low
Income Community Jobs Initiative for the certification of a qualified
equity investment in order to receive a credit allowance for taxes oth-
erwise due under ORS chapter 316, 317 or 318.
Stat. Auth.: ORS 285C.650 - 285C.656 & 315.526 — 315.536
Stats. Implemented: ORS 285C.650 - 285C.656 & 315.526 — 315.536
Hist.: OBDD 9-2012, f. & cert. ef. 6-1-12, OBDD 9-2013(Temp), f. & cert. ef.
10-15-13 thru 4-11-14; OBDD 6-2014, f. & cert. ef. 4-1-14; OBDD 2-
2015(Temp), f. & cert. ef. 2-12-15 thru 8-10-15; Administrative correction, 8-18-
15; OBDD 8-2015, f. & cert. ef. 9-1-15

123-630-0010
Definitions

For the purposes of this division of administrative rules, addi-
tional definitions are found in Procedural Rules, OAR chapter 123-
001. As used in OAR chapter 123 division 630 the following terms
have the meanings set forth below and in ORS 285C.650-285C.656
and ORS 315.526-315.536, unless the context clearly indicates oth-
erwise.

(1) “Applicable percentage” means zero percent for each of the
first two credit allowance dates, seven percent for the third credit
allowance date and eight percent for the next four credit allowance
dates.

(2) “Credit allowance date” means, with respect to any quali-
fied equity investment:

(a) The date on which the investment is initially made; and

(b) Each of the six yearly anniversary dates after that initial date.

(3) “Long-term debt security” means any debt instrument issued
by a qualified community development entity, at par value or at a pre-
mium, with an original maturity date of at least seven years from the
date of its issuance, with no acceleration of repayment, amortization
or prepayment features prior to its original maturity date.

(4) “Purchase price” means the amount of cash paid to a qual-
ified community development entity for a qualified equity invest-
ment.

(5) “Qualified active low-income community business” has the
meaning given that term in section 45D of the Internal Revenue Code
and the rules and regulations adopted pursuant thereto. “Qualified
active low-income community business” does not include, a business
that derives or projects to derive 15 percent or more of its annual rev-
enue from the rental or sale of real estate, unless the business is con-
trolled by, or under common control with, another business that:

(a) Does not derive or project to derive 15 percent or more of
its annual gross revenues from the rental or sale of real estate; and

(b) Is the primary tenant of real estate leased from the controlled
business.

(6) “Qualified community development entity” has the mean-
ing given that term in section 45D of the Internal Revenue Code, pro-
vided that the entity has entered into, or is controlled by an entity that
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has entered into, an allocation agreement with the Community Devel-
opment Financial Institutions Fund of the United States Department
of the Treasury with respect to credits authorized by section 45D of
the Internal Revenue Code, and the State of Oregon is included with-
in the service area set forth in the allocation agreement.

(7) “Qualified equity investment” means any equity investment
in, or long-term debt security issued by, a qualified community devel-
opment entity, that:

(a) Is acquired at its original issuance solely in exchange for
cash after July 1, 2012, unless it was a qualified equity investment
in the hands of a prior holder; and

(b) Within 12 months of its issuance substantially all of its cash
purchase price is used by the issuer to make qualified low-income
community investments in qualified active low-income community
businesses located in this state and thereafter over the term of the
qualified equity investment no less than 85 percent of its cash pur-
chase price is used by the issuer to make qualified low-income com-
munity investments in qualified active low-income community busi-
nesses located in this state. All reinvestments must be made in this
state.

(8) “Qualified low-income community investment” means any
capital or equity investment in, or loan to, any qualified active low-
income community business made after July 1,2012.

Stat. Auth.: ORS 315.526 — 315.536

Stats. Implemented: ORS 315.526 — 315.536

Hist.: OBDD 9-2012, f. & cert. ef. 6-1-12; OBDD 9-2013(Temp), f. & cert. ef.
10-15-13 thru 4-11-14; OBDD 6-2014, f. & cert. ef. 4-1-14

123-630-0020
Credit Allowance

(1) A person or entity that makes a qualified equity investment
shall, at the time of investment, earn a vested credit against the taxes
otherwise due under ORS chapter 316, 317 or 318.

(2) The total amount of the tax credit available to a taxpayer
under this section shall equal 39 percent of the purchase price of the
qualified equity investment. The applicable percentage is zero per-
cent for years 1 and 2, seven percent for year 3 and eight percent for
years 4,5, 6 and 7. A tax credit allowed under this section may not
be sold or transferred, with the exception that tax credits that a part-
nership, limited liability company, S corporation or other pass-
through entity is entitled to claim may be allocated to the partners,
members or shareholders of the entity for their direct use in accor-
dance with the provisions of any agreement among the partners,
members or shareholders.

(3) The holder of a qualified equity investment or any partner,
member or shareholder of such holder pursuant to subparagraph 2
above on a particular credit allowance date of the qualified equity
investment may claim a portion of the tax credit against its tax lia-
bility for the tax year that includes the credit allowance date equal
to the applicable percentage for that credit allowance date multiplied
by the purchase price of the qualified equity investment.

(4) The credit allowed under this section may not exceed the tax
liability of the taxpayer claiming the credit for the tax year in which
the credit is claimed.

(5) For qualified low-income community investments made,
any tax credit otherwise allowable under this section that is not used
by the taxpayer in a particular tax year may be carried forward and
offset against the taxpayer’s tax liability in any succeeding tax year.
Any credit remaining in the next succeeding tax year may be carried
forward and used in the second succeeding tax year. Any credit
remaining unused in the second succeeding tax year may be carried
forward and used in the third succeeding tax year. Any credit remain-
ing unused in the third succeeding tax year may be carried forward
and used in the fourth succeeding tax year. Any credit remaining
unused in the fourth succeeding tax year may be carried forward and
used in the fifth succeeding tax year, but may not be used in any tax
year thereafter. For qualified low-income community investments
made prior to January 1, 2014, any tax credit otherwise allowed
under this section that is not used by the taxpayer in a particular tax
year may be carried forward and offset against the taxpayer’s tax lia-
bility in any succeeding tax year.

Stat. Auth.: ORS 315.526 - 315.536

Stats. Implemented: ORS 315.526 - 315.536, ORS 316,317 or 318
Hist.: OBDD 9-2012, f. & cert. ef. 6-1-12; OBDD 9-2013(Temp), f. & cert. ef.
10-15-13 thru 4-11-14; OBDD 6-2014, f. & cert. ef. 4-1-14

123-630-0030
Eligibility

(1) The following conditions and/or criteria must exist for a tax-
payer to be eligible for the credit:

(a) A qualified community development entity that issues a debt
instrument may not make cash interest payments on the debt instru-
ment during the period commencing with its issuance and ending on
its final credit allowance date in excess of the sum of the cash inter-
est payments and the cumulative operating income, as defined in the
regulations promulgated under section 45D of the Internal Revenue
Code, of the qualified community development entity for the same
period. This limitation shall only apply to long-term debt securities
issued by a qualified community development entity that are desig-
nated as qualified equity investments and shall not apply to other debt
of the qualified community development entity. Neither this para-
graph nor the definition of “long-term debt security” provided in
ORS 315.529 in any way limits the holder’s ability to accelerate pay-
ments on the debt instrument in situations where the qualified com-
munity development entity has defaulted on covenants designed to
ensure compliance with this section or section 45D of the Internal
Revenue Code.

(b) A business is considered a qualified active low-income com-
munity business for the duration of a qualified community devel-
opment entity’s investment in or loan to the business if it is reason-
able to expect that at the time of the qualified community
development entity’s investment in or loan to a qualified active low-
income community business, the business will continue throughout
the duration of the investment in or loan to the business.

(c) A qualified equity investment must be designated a quali-
fied equity investment by the qualified community development enti-
ty and be certified by the department.

(d) Prior to January 1, 2014, the maximum amount of qualified
low-income community investments made in a qualified active low-
income community business, together with all of its affiliates, that
may count towards the requirement that a qualified community
development entity invest substantially all of the qualified equity
investment required by OAR 123-630-0010(7)(b) in qualified active
low-income community businesses in this state is $4 million, whether
made by one or several qualified community development entities.

(e) On or after January 1,2014, the maximum amount of qual-
ified low-income community investments made in a qualified active
low-income community business, together with all of its affiliates,
that may count towards the requirement that a qualified communi-
ty development entity invest at least the percentage of the qualified
equity investment required by OAR 123-630-0010(7)(b) in qualified
active low-income community businesses in this state is $8 million,
whether made by one or several qualified community development
entities. Qualified active low-income community businesses that
received qualified low-income investments of up to $4 million prior
to January 1, 2014, may receive additional qualified low-income
investments, up to a total of $8 million, on or after January 1,2014,
only if the community development entity first submits a project
summary demonstrating that the additional investment complies with
the requirements of the applicable statutes and rules.

(f) A qualified equity investment must be made before July 1,
2016. Nothing in this paragraph precludes an entity that makes a
qualified equity investment prior to July 1,2016, from claiming a tax
credit relating to that qualified equity investment for each applica-
ble credit allowance date.

(g) No more than 40% of the total project costs that are paid for
by the qualified low-income community investment may be for
working capital, financing and other fees and other soft costs.

(2) A taxpayer claiming a credit may not claim any other cred-
it under ORS 315 or 285C during the same tax year based on activ-
ities related to the same qualified active low-income community

business.
Stat. Auth.: ORS 285C.650 - 285C.656 & 315.526 - 315.536
Stats. Implemented: ORS 285C.650-285C.656 & 315.526 -315.536
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Hist.: OBDD 9-2012, f. & cert. ef. 6-1-12; OBDD 9-2013(Temp), f. & cert. ef.
10-15-13 thru 4-11-14; OBDD 6-2014, f. & cert. ef. 4-1-14; OBDD 2-
2015(Temp), f. & cert. ef. 2-12-15 thru 8-10-15; Administrative correction, 8-18-
15; OBDD 8-2015, f. & cert. ef. 9-1-15

123-630-0040
Ineligible Activities

Not all projects or businesses will qualify for the Oregon Low
Income Community Jobs Initiative. Example businesses that are inel-
igible include but are not limited to:

(1) Residential rental;

(2) Owner occupied housing;

(3) Farming operations;

(4) Private or commercial golf courses;

(5) Country clubs;

(6) Massage parlors;

(7) Hot tub facilities;

(8) Suntan facilities;

(9) Racetracks or other facilities used for gambling; and

(10) Any store of which the principal business is the sale of

alcoholic beverages for consumption off premises.
Stat. Auth.: ORS 285C.650-285C.656, 315.526 — 315.536
Stats. Implemented: ORS 285C.650-285C.656, 315.526 — 315.536
Hist.: OBDD 9-2012, f. & cert. ef. 6-1-12; OBDD 9-2013(Temp), f. & cert. ef.
10-15-13 thru 4-11-14; OBDD 6-2014, f. & cert. ef. 4-1-14

123-630-0050
Application and Fees

(1) An applicant seeking to have an equity investment or long-
term debt security certified as a qualified equity investment and eli-
gible for a tax credit under ORS 285C.650 and OAR 123-630-0080
must submit an application to the department on a form that the
department provides. A complete application must include all of the
following:

(a) The entity’s name, address, tax identification number and
evidence of certification as a qualified community development enti-
ty.

(b) A copy of an allocation agreement executed by the entity,
or its controlling entity, and the Community Development Financial
Institutions Fund that includes the State of Oregon in its service area.

(c) A certificate executed by an executive officer of the entity
attesting that the allocation agreement remains in effect and has not
been revoked or canceled by the Community Development Finan-
cial Institutions Fund.

(d) A description of the proposed purchase price, structure and
purchaser of the equity investment or long-term debt security.

(e) The name and tax identification number of any person eli-
gible to claim a tax credit, under ORS 285C.650-285C.656, and
ORS 315.526-315.536, allowed as a result of the certification of the
qualified equity investment.

(f) Information regarding the proposed use of proceeds from the
issuance of the qualified equity investment on a form provided by
the department. If the information described in the previous sentence
is not submitted with the application, the applicant shall, at least 20
days prior to the date of the applicant proposes to make a qualified
low-income community investment, submit to the department for
review and approval of the qualified low-income community invest-
ment, an updated qualified low-income community investment cer-
tification on a form provided by the department. The information will
include but is not limited to the following for each proposed quali-
fied low-income community investment:

(A) Location;

(B) Sources and uses of funds;

(C) Impacts to communities;

(D) Revenues;

(E) Number of jobs created and/or retained; and

(F) Economic impacts

(G) Name and contact information for: the investor making the
qualified equity investment(s), the investor making the qualified low-
income community investment(s), and all qualified active low-
income community business receiving the qualified low-income
community investment(s).

(2) A nonrefundable application fee of $20,000. This fee shall
be paid to the department and shall be required for each application
submitted.

(2) In addition to what is required by the application or in this
division of administrative rules, the applicant will submit any infor-
mation requested by the department for purposes of evaluating the
application.

(3) A qualified community development entity submitting an
application for certification of an additional equity investment or
long-term debt security as a qualified equity investment and eligi-
ble for a tax credit under ORS 315.533, must demonstrate to the sat-
isfaction of the department that all previous equity investments and
long-term debt securities certified as qualified equity investments
have been fully committed and used in compliance with the require-
ments of the Oregon Low Income Community Jobs Initiative.

(4) A qualified community development entity that is certified
under ORS 285C.650 and OAR 123-630-0080 shall pay an annual
evaluation fee of $1,000 to the department with the submission of
each report described in OAR 123-630-0070.

(5) Applications will be processed on a first come, first serve
basis.

(6) Supplemental documentation or attachments submitted to
the department by the applicant along with the application form and
required materials are not considered part of the application and will
be considered to be separate and distinct information submitted to
the department. The department will provide approval or consent
only with regard to those submissions for which approval or consent
is required from the department by statute or rule. If the department
does not provide explicit approval in writing for any supplemental
information or documentation submitted by the applicant, then the

information or documentation is not approved.
Stat. Auth.: ORS 285C.650 & 315.526 - 315.536
Stats. Implemented: ORS 285C.650 & 315.526 - 315.536
Hist.: OBDD 9-2012, f. & cert. ef. 6-1-12; OBDD 9-2013(Temp), f. & cert. ef.
10-15-13 thru 4-11-14; OBDD 6-2014, f. & cert. ef. 4-1-14; OBDD 2-
2015(Temp), f. & cert. ef. 2-12-15 thru 8-10-15; Administrative correction, 8-18-
15; OBDD 8-2015, f. & cert. ef. 9-1-15

123-630-0060
Preference

The department may give preference to applications for projects
in traded sectors as identified by the Commission in the Strategic
Plan and that demonstrates overall community benefit and have one
or more of the following characteristics:

(1) Produce goods that directly reduce emissions of greenhouse
gases or are designed as environmentally sensitive replacements for
products in current use;

(2) Have a primary purpose of improving the environment or
reducing emissions of greenhouse gases;

(3) Are operated by businesses with 100 or fewer employees;

(4) Are located in rural or distressed areas of the state;

(5) Employ displaced workers in the area;

(6) Assist in the economic diversification of the area;

(7) Contain a significant amount of owner equity capital. At
least ten percent of the project costs for established companies and
30 percent of project costs for start-ups should come from equity or
subordinated loans from the owners;

(8) Encourage the flow of capital from outside the local area;
or

(9) Do not cause adverse competitive disadvantages to existing
businesses.

Stat. Auth.: ORS 285C.650 ,315.526 — 315.536

Stats. Implemented: ORS 285C.650 & 315.526 — 315.536

Hist.: OBDD 9-2012, f. & cert. ef. 6-1-12; OBDD 6-2014, f. & cert. ef. 4-1-14

123-630-0070
Reporting Requirements

(1) The qualified community development entity will submit a
report by the first anniversary of the initial credit allowance date that
provides proof that substantially all of the cash purchase price of its
qualified equity investment was used to make qualified low-income
community investments in qualified active low-income community
businesses located in this state.
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(2) Thereafter, the qualified community development entity will
submit an annual report within 45 days of the beginning of the state’s
fiscal year during the compliance period on a form provided by the
department. No annual report shall be due prior to the first anniver-
sary of the initial credit allowance date. The form shall be remitted
to the department both in electronic and hard copy formats. The
information provided in an annual report will be submitted by the
department to the Oregon Department of Administrative Services no
later than September 30 following submission of the report and will
be posted on the Oregon transparency website no later than Decem-
ber 31 of the same year. The report will include but is not limited to
the following:

(a) Number of employment positions created and retained as a
result of qualified low-income community investments;

(b) Annual salary of each position described in subparagraph (a)
of this paragraph; and

(c) Number of positions described in subparagraph (a) of this
paragraph that provide health benefits as described in ORS
743.730.

(d) Proof that substantially all of the cash purchase price of the
qualified equity investment continues to be used to make qualified
low-income community investments in qualified active low-income
community businesses located in this state.

(e) The costs and expenses of making the qualified low-income
community investment, including but not limited to fees paid for pro-
fessional services, including legal and accounting services, related
to the formation of operating entities; and

(f) Information with respect to the qualified equity investments
made for the purpose of making qualified low-income community
investments in Oregon that would be reported as part of the institu-
tion level report and transaction level reports submitted by qualified
community development entities pursuant to section 45D of the Inter-
nal Revenue Code.

(3) The qualified community development entity will submit a
report, in a format acceptable to the department, within 5 business
days of each qualified low-income community investment made in
a qualified low-income community business located in this state. The
report will include, but is not limited to, the amount of the investment
and the date on which the investment was made to the qualified
active low-income community business and will be accompanied by
documentation satisfactory to the department regarding the invest-
ment.

(4) The qualified community development entity will submit a
quarterly report that provides proof that each qualified low-income
community investment continues to be invested in qualified active
low-income community businesses located in this state. The report
will include, but is not limited to, the amount of the original invest-
ment, the date on which the original investment was made to the
qualified active low-income community business, the current balance
of the investment in the qualified active low-income community
business, and any reinvestment of capital returned to or recovered
from the original investment, exclusive of any profits realized
(together with the same type of information regarding said invest-
ment as was reported regarding the original investment).

Stat. Auth.: ORS 285C.650 , 315.526 — 315.536

Stats. Implemented: ORS 285C.650 & 315.526 — 315.536

Hist.: OBDD 9-2012, f. & cert. ef. 6-1-12; OBDD 9-2013(Temp), f. & cert. ef.

10-15-13 thru 4-11-14; OBDD 6-2014, f. & cert. ef. 4-1-14

123-630-0080
Certification

(1) Within 15 days after having received a complete application,
the department will grant or deny the application in full or in part and
notify the applicant of the decision.

(2) If the application is deemed complete, the department will
certify the proposed equity investment or long-term debt security as
a qualified equity investment and eligible for a tax credit under ORS
285C.650 and this rule, and subject to the limitations stated in appli-
cable statues and these rules. The department shall provide written
notice of the certification to the qualified community development
entity. The notice shall include the names of those taxpayers who are
eligible to utilize the credits and their respective credit amounts. If

the names of the persons or entities that are eligible to utilize the
credits change due to a transfer of a qualified equity investment or
a change in an allocation pursuant to OAR 123-630-0020(2), the
qualified community development entity shall notify the department
of the change.

(3)(a) Except as otherwise provided in paragraph (b) below,
within 60 days after receiving notice of certification, the qualified
community development entity shall issue the qualified equity invest-
ment and receive cash in the amount of the certified purchase price.
The qualified community development entity must provide the
department with evidence of the receipt of the cash investment with-
in 10 business days after receipt. If the qualified community devel-
opment entity does not receive the cash investment and issue the
qualified equity investment on or before the 60th day following
receipt of the certification notice, the certification shall lapse and the
entity may not issue the qualified equity investment without reap-
plying to the department for certification. A certification that lapses
reverts to the department and may be reissued only in accordance
with the application process outlined in this section.

(b) For a qualified equity investment described in ORS
285C.653(2), a qualified community development entity shall issue
the qualified equity investment during the period beginning July 1,
2012, and ending 60 days after receiving notice of certification, If
the qualified equity investment is issued prior to the submission of
an application for certification under the applicable statutes and rules,
the qualified community development entity must provide the depart-
ment with evidence of the qualified equity investment and of receipt
of the cash investment at the time of application for certification.

(4) The department shall certify qualified equity investments in
the order applications are received by the department. Applications
received on the same day shall be deemed to have been received
simultaneously. For applications received on the same day and
deemed complete, the department shall certify, consistent with
remaining tax credit capacity, qualified equity investments in pro-
portionate percentages based upon the ratio of the amount of quali-
fied equity investment requested in an application to the total amount
of qualified equity investments requested in all applications
received on the same day. Applications for certification under ORS
285C.653(2) and OAR 123-630-0090(2) submitted without complete
project summaries commensurate with the amount of certification
applied for, may be reduced at the sole discretion of the department.
Applications must demonstrate the ability to identify projects
described in ORS 285C.653(2) and OAR 123-630-0090(2), and fail-
ure to identify projects described in ORS 285C.653(2) and OAR 123-
630-0090(2) may additionally result in a reduction of the certifica-
tion. If a pending request cannot be fully certified because of the
limitations in the applicable statutes and 123-630-0090, the depart-
ment shall certify the portion that may be certified unless the qual-
ified community development entity elects to withdraw its request
rather than receive partial credit.

(5) If the department denies any part of the application, the noti-
fication to the applicant will include the grounds for denial. The
applicant will have 15 days of receipt of the notification to provide
additional information to mediate the denial. Within 15 days after the
department receives any such additional information, the department
will reconsider the application. If the department grants the appli-
cation upon reconsideration, the approval will be effective as of the
original date of submission. If the applicant fails to provide additional
information within 15 days of receipt of the denial, the application
remains denied.

Stat. Auth.: ORS 285C.650 ,315.526 — 315.536

Stats. Implemented: ORS 285C.650 & 315.526 — 315.536

Hist.: OBDD 9-2012, f. & cert. ef. 6-1-12: OBDD 9-2013(Temp), f. & cert. ef.
10-15-13 thru 4-11-14; OBDD 6-2014, f. & cert. ef. 4-1-14

123-630-0090
Limitations for Certification

(1) Once the department has certified a cumulative amount of
qualified equity investments that can result in the utilization of $16
million of tax credits in any tax year, the department may not certi-
fy any more qualified equity investments under ORS 285C.650 and
OAR 123-630-0080. This limitation shall be based on the scheduled
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utilization of tax credits without regard to the potential for taxpay-
ers to carry forward tax credits to later tax years.

(2) The department will reserve $30 million of qualified equi-
ty investment authority for qualified low-income community
investments in qualified active low-income community businesses
that:

(a) Have a primary purpose of improving the environment or
reducing emissions of greenhouse gases; or

(b) Produce goods that directly reduce emissions of greenhouse
gases or are designed as environmentally sensitive replacements for
products in current use.

(3) The department will reserve $170 million of qualified equi-
ty investment authority for all other qualified active low-income
community investments (which may include the types of investments
described in ORS 285C.653(s) and OAR 123-630-0090(2)).

(4) All applications will indicate the amount of qualified equi-
ty investment authority sought by the applicant under OAR 123-630-
0090(2) and 123-630-0090(3). The maximum amount of qualified
equity investment authority for which an applicant may apply under
123-630-0090(2) is $30 million and under 123-630-0090(3) is $170
million.

(5) The department shall pre-screen a qualified community
development entity’s proposed investment in a qualified active low-
income community business for purposes of determining if the busi-
ness satisfies the requirements of ORS 285C.653(2) and OAR123-
630-0090(2). The department shall, not later than 15 business days
after the date of receipt of all relevant documentation, determine
whether the qualified active low-income community business satis-
fies the requirements of ORS 285C.653(2) and OAR 123-630-
0090(2) and notify the qualified community development entity in
writing of the determination and an explanation of its determination.
If the department fails to notify the qualified community develop-
ment entity with respect to the proposed investment within the peri-
od specified in this paragraph, the business in which the qualified
community development entity proposes to invest is considered to
satisfy the requirements of ORS 285C.653(2) and OAR 123-630-
0090(2).

Stat. Auth.: ORS 285C.650 — 653, 315.526 — 315.536

Stats. Implemented: ORS 315.526 — 315.536

Hist.: OBDD 9-2012, f. & cert. ef. 6-1-12; OBDD 9-2013(Temp), f. & cert. ef.

10-15-13 thru 4-11-14; OBDD 6-2014, f. & cert. ef. 4-1-14; OBDD 11-2014, f.

6-30-14, cert. ef. 7-1-14

123-630-0100
Recapture of Tax Credit

(1) The Department of Revenue may recapture any portion of
a tax credit per ORS 285C.656 and ORS 315.533.

(2) The Department of Revenue may recapture any portion of
a tax credit if the qualified community development entity applies
for and receives qualified equity investment authority under ORS
285C.653(2) and OAR 123-630-0090(2) and fails to invest at least
85 percent of the cash purchase price of the QEI in qualified active
low-income community businesses that satisfy the requirements of
ORS 285C.653(2) and OAR 123-630-0090(2) within 12 months of
the issuance of the qualified equity investment and maintain such
level of investment in qualified active low-income community busi-
nesses satisfying such requirements until the last credit allowance

date for such qualified equity investment.
Stat. Auth.: ORS 285C.656 & 315.526 — 315.536
Stats. Implemented: ORS 285C.656 & 315.526 — 315.536
Hist.: OBDD 9-2012, f. & cert. ef. 6-1-12; OBDD 9-2013(Temp), f. & cert. ef.
10-15-13 thru 4-11-14; OBDD 6-2014, f. & cert. ef. 4-1-14; OBDD 11-2014, f.
6-30-14, cert. ef. 7-1-14

123-630-0110
Confidential Records

(1) Upon written request and within a reasonable time, the
Director or his designee shall provide program records, for inspec-
tion in accordance with ORS Chapter 192.

(2) The person requesting records will be charged for prepar-
ing and mailing such records. Costs may include but not be limited
to costs incurred in locating records, separating exempt and nonex-
empt records, having a custodian present during the inspection,

preparing lists of data, making photocopies and telefaxing materials.
Fees to be collected shall be set forth in the Department’s schedule
of fees and may be amended from time to time as the Department
may determine.

(3) Except as otherwise provided in ORS 192.410-192.595,
records exempt from disclosure include but are not limited to:

(a) Reports and analyses of reports which bear on the Appli-
cant’s character, finances, management ability and reliability, and
which were obtained in confidence from persons or firms not
required by law to submit them and the Department has obliged itself
in good faith not to disclose the information;

(b) Financial statements, tax returns, business records, employ-
ment history and other personal data submitted by or for Applicants,
or analysis of such data;

(c) Intra-departmental advisory memoranda preliminary to a
decision;

(d) Formulas, plans, designs and related information that con-
stitute trade secrets under ORS 192;

(e) Personal financial statement;

(f) Financial statements of Applicants;

(g) Customer lists;

(h) Information of an Applicant pertaining to litigation to which
the Applicant is a party if the complaint has been filed, or if the com-
plaint has not been filed, if the Applicant shows that such litigation
is reasonably likely to occur. This exemption does not apply to con-
clude litigation and nothing in this section shall limit any right or
opportunity granted by law to a party involved in litigation;

(i) Production, sales or cost data; and

(j) Marketing strategy information that relates to an Applicant’s
plan to address specific markets and Applicant’s strategy regarding
specific competitors.

Stat. Auth.: ORS 285A.075, 192, 285C.656 & 315.526 — 315.536

Stats. Implemented: ORS 192, 285C.656 & 315.526 — 315.536
Hist.: OBDD 6-2014, f. & cert. ef. 4-1-14

DIVISION 635
OREGON INVESTMENT ADVANTAGE

123-635-0000
Purpose and Scope

These administrative rules specify procedures and criteria nec-
essary to guide certification under the Oregon Investment Advantage
Act for the exemption of qualified facilities from State of Oregon
business income or corporate excise taxation, as allowed under ORS
316.778 or 317.391. These exemptions of taxable income/profits
encourage businesses to invest in new Oregon operations with new
full-time employees (earning minimum compensation levels) at qual-
ifying facilities in counties exhibiting the worst per capita incomes

and unemployment rates statewide.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285C.495,285C 500 - 285C.506, 316.778 & 317.391
Hist.: EDD 17-2002, f. 11-27-02, cert. ef. 12-2-02; EDD 9-2005, f. & cert. ef. 11-
4-05; EDD 1-2009, f. 2-23-09, cert. ef. 2-24-09; OBDD 5-2010, f. 1-29-10, cert.
ef. 2-1-10; Renumbered from 123-155-0000, OBDD 1-2011, f. & cert. ef. 1-3-
11; OBDD 4-2011, f. 8-31-11, cert. ef. 9-1-11

123-635-0100
Definitions

As used in this division of administrative rules, in addition to
definitions in OAR 123-001 (Procedural Rules), unless the context
dictates otherwise:

(1) “Business firm” means a person operating or conducting one
or more trades or businesses for profit, and does not include any gov-
ernmental agency, municipal corporation or nonprofit corporation,
other than a people’s utility district or a joint operating agency under
ORS 262.005.

(2) “Facility” has the meaning given under ORS 285C.500(4).

(3) “Municipal Corporation” means the following with respect
to the location of a Facility proposed by an application for prelimi-
nary certification:
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(a) The county government of the county, the territory of which
contains the Facility, regardless of whether the location is incorpo-
rated or not;

(b) A city government, if the Facility will be located within the
corporate limits or urban growth boundary of the city; and

(c) A Port for which the Facility will be located within the ter-
ritorial limits of the port district.

(4) “Qualified Location” means a site for a Facility as described
in OAR 123-635-0150.

(5) “Unique Operations” has the meaning described in OAR
123-635-0175.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285C.500 & 285C.503

Hist.: EDD 17-2002, f. 11-27-02, cert. ef. 12-2-02; EDD 9-2005, f. & cert. ef. 11-

4-05; OBDD 5-2010, f. 1-29-10, cert. ef. 2-1-10; Renumbered from 123-155-

0100,0BDD 1-2011, f. & cert. ef. 1-3-11; OBDD 4-2011, f. 8-31-11, cert. ef. 9-

1-11; OBDD 12-2012, f. & cert. ef. 8-15-12

123-635-0150
Qualified Locations

A proposed Facility must be inside a county as determined
according to section (1) of this rule, and located at a site satisfying
the requirements of section (2) of this rule, at the time when the
Department receives the application for preliminary certification:

(1) With respect to county eligibility:

(a) Effective July 1 of each year, the Department shall determine
the counties fulfilling the criteria under ORS 285C.500 (or section
3, chapter 595, Oregon Laws 2005, when applicable) based on coun-
ty annual unemployment rates and per capita personal income lev-
els for the three most recent years for which data are then available.

(b) This determination remains in effect for any proposed Facil-
ity, for which the Department receives application for preliminary
certification on or after that July 1, until and including June 30 of the
next year, except when the determination is modified to reflect offi-
cial revisions in the data occurring during that annual period at least
one full month before receipt.

(c) Subsequent revisions to data described in this section do not
affect the county eligibility for a preliminary certification applica-
tion received when the county was eligible.

(2) The specific site of a proposed Facility must meet at least
one of the following two requirements:

(a) The site is completely inside the urban growth boundary
(UGB) of a city with a population of 15,000 or less (based on the
most recent population estimates available from the Portland State
University Population Research Center); or

(b) Regardless of being inside or outside of any city’s UGB, the
site consists entirely of land zoned for industrial use:

(A) Pursuant to effective municipal zoning ordinances that
expressively and generally permit permanent facilities and private
operations for heavy or light manufacturing, energy production, fab-
rication, warehousing, distribution, mineral/agricultural processing
or similarly intensive, economic uses;

(B) In accordance with applicable state land-use laws, includ-
ing but not limited to those for unincorporated communities, excep-
tions from state planning goals, or ORS 197.713, 197.714 or
197.719; and

(C) Such that the Facility’s business operations must directly
benefit a traded sector industry under ORS 285B .280, regardless of

other uses permitted under the particular zoning code ordinance.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285C.500 & 285C.503, ORS 197.713, 197.714 &
197.719; OL 2005, ch. 595, §3
Hist.: EDD 17-2002, f. 11-27-02, cert. ef. 12-2-02; EDD 9-2005, f. & cert. ef. 11-
4-05; OBDD 5-2010, f. 1-29-10, cert. ef. 2-1-10; Renumbered from 123-155-
0150, OBDD 1-2011, . & cert. ef. 1-3-11; OBDD 12-2012, f. & cert. ef. 8-15-
12

123-635-0175
Unique Operations

Under ORS 285C.503(5)(e), a business firm’s operations that
comprise a Facility proposed for preliminary certification must be
new business operations respective to the site of the Facility and to
any other location in this state where the firm operates, such that:

(1) In the case of the business firm itself, the business operations
at the Facility must be categorically different from any operations in
which that same firm has recently engaged. (As an example, a busi-
ness firm may receive certification for a Facility that will manufac-
ture or distribute certain products here for the first time, even if the
firm’s products were already for sale in this state)

(2) In the case where the business firm has 100-percent com-
mon equity interest or is under common control (by way of corpo-
rate, familial or similar affiliations) with one or more other business
firms operating in this state, the business operations at the Facility
must be significantly dissimilar from any operations in which any
other such firm has recently engaged. (As an example, a corporate
subsidiary is certifiable for a new, first-in-Oregon facility fabricat-
ing a laminated wood product, even if another subsidiary of the same
parent company already makes essentially the same product in this
state, but the new operations utilize an advanced generation of tech-
nology with which the product has higher performance standards or
weight-bearing specifications)

(3) Irrespective of section (1) or (2) of this rule, the acquisition
of a preexisting Facility does not qualify as new business operations,
unless both of the following are satisfied:

(a) The business firm invests appreciably in real property or
extensively in terms of installing personal property at the Facility
after applying for preliminary certification; and

(b) The operations that the firm will undertake pursuant to the
new investment are significantly dissimilar from operations recent-
ly performed at the Facility.

(4) For purposes of this rule:

(a) “Categorically different” means that the existing, in-state
business operations produce, render, deliver or provide essentially
another type of good or service that is also for a distinct market seg-
ment or customer base.

(b) “Recently” means during the 12 months before the date, on
which the Department received the application for preliminary cer-
tification.

(c) “Significantly dissimilar” means that the existing, in-state
business operations, or the goods or services arising from them, uti-
lize different technology, processes, delivery methods, points in sup-
ply chain, marketing, brand names or the like.

(5) How much a Facility’s proposed operations are like those
of any other business existing anywhere in Oregon does not matter,
except as provided under ORS 285C.503(4)(b)(A) and (5)(f), to the
extent the operations will compete with local business(es), see OAR
123-635-0270(4)(b) and (5).

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285C.500 & 285C.503

Hist.: EDD 9-2005, f. & cert. ef. 11-4-05; EDD 1-2009, f. 2-23-09, cert. ef. 2-24-

09; Renumbered from 123-155-0175, OBDD 1-2011, f. & cert. ef. 1-3-11; OBDD

4-2011, f. 8-31-11, cert. ef. 9-1-11

123-635-0200
Preliminary Certification Application

For purposes of ultimately seeking the exemption under ORS
316.778 or 317.391:

(1) A business firm must complete an application for prelimi-
nary certification and send it to the Department, as follows:

(a) Using the form prescribed by the Department; and

(b) Before the following:

(A) Commencement of construction, installation or similar
activities with respect to any new property or improvements com-
prising the proposed Facility; and

(B) Hiring of any employee, who will constitute the five or
more required employees at that location.

(2) The preliminary certification application must include a fee
of $500 in the form of a check or money order payable to the Depart-
ment.

(3) Applications shall be submitted to: Business Development,
Business Oregon, State Lands Building Suite 200, 775 Summer
Street NE, Salem OR 97301-1280.

[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285C.503
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Hist.: EDD 17-2002, . 11-27-02, cert. ef. 12-2-02; EDD 9-2005, f. & cert. ef. 11-
4-05; OBDD 5-2010, f. 1-29-10, cert. ef. 2-1-10; Renumbered from 123-155-
0200, OBDD 1-2011, f. & cert. ef. 1-3-11; OBDD 4-2011, f. 8-31-11, cert. ef.
9-1-11

123-635-0250
Determination of Preliminary Certification

Pursuant to a filing as described in OAR 123-635-0200

(1) The Department shall:

(a) Review the application for preliminary certification for com-
pleteness; and

(b) Determine whether the business firm and the applicant’s
proposed Facility:

(A) Is at a Qualified Location;

(B) Represents Unique Operations; and

(C) May be reasonably expected to satisfy the employment and
other applicable requirements under ORS 285C.503(5).

(2) Not more than 30 days after receipt of the application for
preliminary certification, the Department shall do the following:

(a) Notify the applicant in writing whether the application is
complete; and

(b) Send a copy of the application to the Municipal Corpora-
tions, in such a way that the date of sending is recorded.

(3)(a) The Department shall complete the determination
described in subsection (1)(b) of this rule, after receiving any:

(A) Additional information requested from the applicant; and

(B) Timely responses from the Municipal Corporations.

(b) This determination shall not be final sooner than 60 days
from the date, on which the Department sent the copy of the appli-
cation to the Municipal Corporations, unless they all have provided
sufficient response, for example, written confirmation of “no objec-
tion” from local officials based on communication with governing
body members..

(4) Within 30 days after fulfillment of the steps in section (3)
of this rule, the Department shall notify the applicant in writing of
its decision, which shall include but is not limited to the following:

(a) In the event that the Department denies preliminary certifi-
cation it shall send the applicant either notice consistent with OAR
123-001-0725 or only a written statement of explanation if the denial
results from an objection as described in OAR 123-635-0270(2).

(b) In the event that the Department approves the preliminary
certification it shall send a letter conferring preliminary certification.

(5) The Department shall send written notification of the final
determination on preliminary certification to relevant staff of the

Department of Revenue.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285C.503
Hist.: EDD 17-2002, f. 11-27-02, cert. ef. 12-2-02; EDD 9-2005, f. & cert. ef. 11-
4-05; OBDD 5-2010, f. 1-29-10, cert. ef. 2-1-10; Renumbered from 123-155-
0250, 0BDD 1-2011, f. & cert. ef. 1-3-11

123-635-0270
Local Objection and Relevant Requirements

Respective the preliminary certification:

(1) A Municipal Corporation may through a formal submission
to the Department; however:

(a) The Department must receive the objection and evidence
within 60 days from the date the Department sent a copy of the appli-
cation for preliminary certification to the governing body of a Munic-
ipal Corporation in OAR 123-635-0250(2)(b).

(b) If the Department does not receive the objection and any
necessary evidence /copy of an adopted resolution, the Municipal
Corporation is deemed to agree to preliminary certification.

(2) In order for the objection to be automatic and not subject to
appeal in a contested case, the objection under section (1) of this rule
must:

(a) Take the form of a resolution that is adopted by the gov-
erning body during the 60-day period, in accordance with applica-
ble local laws, government charter and practices;

(b) Contain a statement of the reason(s) for objection under
ORS 285C.503(4)(b) and information as described in section (5)(b)
or (6) of this rule.

(3) If local officials believe that the proposed Facility does not
satisfy a requirement under ORS 285C.503(5), the Municipal Cor-
poration is encouraged and expected to timely furnish relevant infor-
mation to the Department even if it does not adopt a resolution.

(4) In addition to information in the application, the Department
shall rely primarily on the Municipal Corporations in determining
whether:

(a) Health insurance coverage will be at least equal to that of
Municipal Corporation employees, if applicable.

(b) Business operations will meaningfully compete with one or
more existing local businesses operating in or employing persons
from the city or county, including competition for:

(A) Local customers;

(B) Skilled workers or managers within the local labor pool;

(C) Other resources or input, for which local supplies and acces-
sibility are critical but scarce or problematic; or

(D) Comparable circumstances, which always exclude gener-
al inter-firm rivalry within the larger marketplace.

(5) If local competition as described in subsection (4)(b) of this
section is indicated, then it must also be:

(a) Supported with clear evidence furnished by the Municipal
Corporation, pursuant to which the Department can independently
make a determination under ORS 285C.503(5)(f); or

(b) Formally stated as an objection in the resolution adopted by
the governing body of a Municipal Corporation that at a minimum
identifies the type and basic nature of local competition that would
arise.

(6) In order for the Department to deny an application for pre-
liminary certification based on local growth or development stan-
dards, the Municipal Corporation’s adopted resolution must include
information showing that the relevant standards were contained in
municipal ordinances effective when the business firm submitted the
application to the Department.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285C.503

Hist.: EDD 17-2002, f. 11-27-02, cert. ef. 12-2-02; EDD 9-2005, f. & cert. ef. 11-

4-05; OBDD 5-2010, f. 1-29-10, cert. ef. 2-1-10; Renumbered from 123-155-

0270,0BDD 1-2011, f. & cert. ef. 1-3-11

123-635-0300
Annual Certification

For purposes of annual certification of a Facility for each tax
year of the business firm, as allowed under ORS 285C.506:

(1) A preliminarily certified business firm that owns or leases
and operates the Facility must file the application for annual certi-
fication with the Department:

(a) On or before the 30th day after the end of the income or cor-
porate excise tax year, for which it is seeking to claim or exercise the
exemption under ORS 316.778 or 317.391; and

(b) Using the form prescribed by and available from the Depart-
ment.

(2) Each application must include a fee of $100 in the form of
a check or money order payable to the Department.

(3) Within 30 days after the date of filing, Department staff shall
review the application, consider potential fact-finding about the
Facility under ORS 285C.506(5) to (8), and determine whether it sat-
isfies the applicable requirements for annual certification then:

(a) If the Department denies annual certification, it shall send
notice consistent with OAR 123-001-0725.

(b) If the Department approves the annual certification, it shall
send a letter conferring certification for the just concluded tax year.

(4) The Department shall also copy relevant staff at the Depart-
ment of Revenue with items as described in section (3) of this rule.

(5) Requirements for annual compensation apply only to a
Facility that received preliminary certification on or after January 1,
2011.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 285A.075 & 285C.506(4)

Stats. Implemented: ORS 285C.506

Hist.: EDD 17-2002, . 11-27-02, cert. ef. 12-2-02; EDD 9-2005, f. & cert. ef. 11-

4-05; OBDD 5-2010, f. 1-29-10, cert. ef. 2-1-10; Renumbered from 123-155-

0300, OBDD 1-2011, f. & cert. ef. 1-3-11; OBDD 12-2012, f. & cert. ef.

8-15-12
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123-635-0350
Issues of Initial and Subsequent Annual Certifications

For purposes of annual certification as described in OAR 123-
635-0300:

(1) The preliminary certified business firm may not file the first
such application for annual certification with the Department until
after:

(a) Business operations have commenced at the Facility;

(b) Relevant employees have been hired; and

(c) The business firm has fully:

(A) Acquired Facility property; and

(B) Completed it in terms of the construction, reconstruction,
modification and installation of proposed improvements for purposes
of subsection (a) of this section.

(2) Relative to the commencement of operations and so forth,
as described in section (1) of this rule, during a given income tax year
of the business firm, this first filing may occur:

(a) For and immediately following the tax year of such com-
mencement, if the firm effectively applied for preliminary certifi-
cation on or before June 30, 2011.

(b) Not less than 24 months after such commencement, if the
firm effectively applied for preliminary certification on or after July
1, 2011, such that the exemption on taxable income may not begin
until at least:

(A) One tax year later, if such commencement occurs within the
first 30 days of the tax year; or

(B) Otherwise, two tax years later.

(3) For purposes of this first filing, the application shall show
that after the date, on which the Department approved the prelimi-
nary certification:

(a) Business operations commenced at the Facility within:

(A) Six months, if only acquiring existing buildings or struc-
tures; or

(B) Eighteen months, if involving major construction or recon-
struction; and

(b) Facility property did not remain in an unfinished state of
construction, reconstruction, modification or installation for more
than six months without significant progress toward completion of
such activities.

(4) In order for the Department to certify the Facility with the
first filing:

(a) The location and nature of the Facility’s business operation
need to conform to that indicated in the application for preliminary
certification, for which the Department may issue an amended pre-
liminary certification as appropriate, pursuant to formal receipt of
revised information from the business before the end of the tax year,
in which operations commence. In determining the appropriateness
of issuing an amended preliminary certification, the Department shall
consider:

(A) Such criteria as described in section (6) of this rule; and

(B) Material implication for issues described under ORS
285C.503(4)(b), consulting with the Municipal Corporations before-
hand as warranted.

(b) Subsection (3)(a) or (b) of this rule must be satisfied, except
as allowed by Department staff through a written finding that the
delay or interruption is reasonable and not excessive, given the nature
and extent of the business firm’s investment in the Facility or of inad-
vertent circumstances.

(5) For purposes of an application for annual certification:

(a) Its approval shall not depend on any current issue of actu-
al competition with other local businesses, Qualified Location or
Unique Operations.

(b) The Department may deny the application if discovering that
at the time of application for preliminary certification, the Facility
was not at a Qualified Location or did not represent Unique Opera-
tions, including but not limited to the case where the preliminary cer-
tification application contained false or incomplete information.

(c) The Department may approve the application, even if the
nature of the Facility or the business firm/ownership changes after
the first filing, including but not limited to changes in:

(A) The composition of Facility property or its exact location;
or

(B) The corporate or ownership structure or organization of the
business.

(6) To allow a change as described in sections (4)(a) or (5)(c)
of this rule depends on:

(a) Direct, ongoing continuity with the original facility;

(b) Business operations remaining materially the same; and

(c) Relative to the location identified in the application for pre-
liminary certification, the Facility is located at what was likewise a
Qualified Location inside the same urban growth boundary or at a
similarly proximate location.

(7) The business firm need not make its first such filing as soon
as is permissible according to in sections (1) and (2) of this rule, and
the business firm may miss or skip any subsequent opportunity, for
which it is allowed to apply for annual certification; however:

(a) Neither postponement of the first filing nor failure to apply
in any subsequent tax year shall affect the period for which certifi-
cation is otherwise allowed.

(b) The business firm may not claim or exercise the exemption
under ORS 316.778 or 317.391 for any such tax year, pursuant to
which it did not directly make application for annual certification as
described in OAR 123-635-0300. The firm may still use the exemp-
tion for any remaining, eligible tax year that is not more than nine
consecutive tax years after the year, in which operations commenced
and so forth as described in section (1) of this rule, subject to annu-
al certification.

(c) If an application for annual certification is timely filed but
denied by the Department, then the exemption is disallowed for not
only that year, but also for all other remaining, eligible tax years (but
without retroactive effect on any prior exemption).

Stat. Auth.: ORS 285A.075 & 285C.506(6) & (7)

Stats. Implemented: ORS 285C.506, 316.778 & 317.391

Hist.: EDD 17-2002, f. 11-27-02, cert. ef. 12-2-02; EDD 9-2005, f. & cert. ef. 11-

4-05; OBDD 5-2010, f. 1-29-10, cert. ef. 2-1-10; Renumbered from 123-155-

0350, OBDD 1-2011, f. & cert. ef. 1-3-11; OBDD 12-2012, f. & cert. ef. 8-15-

12

123-635-0400
Application Fees, Waivers

With respect to application fees as described in this division of
administrative rules:

(1) The Department may excuse the fee or reduce the required
amount:

(a) If a business firm’s Facility readily qualifies for certification,
but as determined based on Department experience and expertise rel-
ative to general business activity in the county, region or statewide,
it:

(A) Is very small in size;

(B) Has minimal employment; or

(C) Will likely have modest revenue prospects and little likeli-
hood of effectively realizing much benefit from the exemption on
taxable income; or

(b) If it can be demonstrated that such a waiver will further the
goals and objectives of the program and other relevant public poli-
cies, for example, when partial or non-imposition of the fee might
promote business investments in areas of the state where the exemp-
tion has not yet been used.

(2) The Department shall return or refund the amount collect-
ed to the applicant, if it rejects the application or denies the prelim-
inary or annual certification, pending a final order to that effect.

(3) The moneys collected would defray administrative costs; in
particular, they may be critical for offsetting legal expenses in the

event of contested case appeal.
Stat. Auth.: ORS 285A.075, 285C.503(3) & 285C.506(4)
Stats. Implemented: ORS 285C.503 & 285C.506
Hist.: EDD 17-2002, f. 11-27-02, cert. ef. 12-2-02; EDD 9-2005, f. & cert. ef. 11-
4-05; OBDD 5-2010, f. 1-29-10, cert. ef. 2-1-10; Renumbered from 123-155-
0400, 0BDD 1-2011, f. & cert. ef. 1-3-11; OBDD 4-2011, f. 8-31-11, cert. ef. 9-
1-11
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DIVISION 650
ENTERPRISE ZONE CREATION AND AMENDMENT

123-650-0001
Purpose and Scope

(1) This division of administrative rules governs the existence,
modification and termination of regular enterprise zone areas under
ORS 285C.050 to 285C.250 (Oregon Enterprise Zone Act) that are:

(a) Sponsored by city, port and county governments; and

(b) Designated initially subject to a measure of economic hard-
ship.

(2) Subsequent divisions in this chapter address related types of
designations and the tax incentives for business firms in the various
zones, in particular, see OAR 123-656 for tribally and federally relat-
ed enterprise zones and OAR 123-668 for guidelines respective to

local zone sponsorship.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.045 & 285C.050 — 285C.250
Hist.: OBDD 23-2010, f. & cert. ef. 6-14-10; OBDD 15-2015, f. & cert. ef. 11-
12-15

123-650-0066
Enterprise Zone Existence

(1) On and after October 5, 2015, there is no statewide numer-
ical limit on enterprise zone designations or re-designations under
ORS 285C.065 and 285C.250.

(2) In addition, there are allowed:

(a) Designations based on a federal enterprise zone directly
under ORS 285C.085; and

(b) Reservation enterprise zones and reservation partnership
zones, under ORS 285C.306.

(3) As of October 4,2015, 68 enterprise zones were in existence
by order of the Director in accordance with statutory provisions, as
follow:

(a) Eighteen under ORS 285C.065 and former ORS 285C.075
and 285C.080;

(b) Forty-eight under ORS 285C.065 and 285C.250 (one of
which was initially designated under ORS 285C.085);

(c) None directly under ORS 285C.085; and

(d) Two reservation enterprise zones under ORS 285C.306(2).

(4) Like enterprise zones described in section (1) or subsection
(2)(a) of this rule, the 66 enumerated by subsections (3)(a) and (b)
of this rule shall continue to exist and may be amended under ORS
285C.050 to 285C.250 until terminating — and the local zone spon-
sor may re-designate them as otherwise allowed — before July 1,
2025, at which point such zones are disallowed under ORS

285C.255, as described in OAR 123-650-9100(4).
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.050 - 285C.250 & 285C.255
Hist.: OBDD 13-2012, f. & cert. ef. 8-15-12; Remumbered from 123-650-0075
by OBDD 15-2015, f. & cert. ef. 11-12-15

123-650-0075 [Renumbered to 123-650-0066]

123-650-0100
Definitions

ORS 285C.050 and OAR 123-001 (Procedural Rules) contain
definitions used in this division of administrative rules. In addition,
unless the context requires otherwise:

(1) Census Statistical Unit includes any standard geographic
area, jurisdictional entity, administrative designation, or parts of one,
for which the U.S. Bureau of Census or other federal, state or insti-
tutional/academic sources issue recurring economic data, including
but not limited to: County, county subdivision, city/place, census
tract or census block group.

(2) “Original enterprise zone,” as used in ORS 285C.115(2) for
purposes of boundary changes, means the area within the boundary
of the zone at the time when it was most recently (re-)designated,
irrespective of any intervening boundary change.

(3) Enterprise Zone Population means:

(a) For rural enterprise zones, the total population of incorpo-
rated cities, in which any part of the zone is located, plus the currently

estimated population of Census Statistical Units that tightly envelope
unincorporated zone areas; or

(b) For urban enterprise zones, the currently estimated popula-
tion of Census Statistical Units that tightly envelope zone areas, and
it may also include any associated residential area or group of such
areas proximate to the zone boundary that encompass a populace,
whom the Sponsoring Government(s) explicitly intend to help
through employment opportunities and relevant public or private
efforts or programs in relation to the zone.

(4) Sponsoring Government means a county, port or city des-
ignating an enterprise zone (or a district that has effectively the same
governing body as the county, port or city, and that contains all of
the city, port or county territory inside the proposed zone). A Spon-
soring Government may be any city, port or county in Oregon, or
combination of such jurisdictions as provided in OAR 123-650-0500,
except as prohibited in OAR 123-650-4900(2).

(5) Terminated-by-Statute means the automatic termination of
an enterprise zone by operation of law after more than 10 years under

ORS 285C.245(2).
Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.066
Stats. Implemented: ORS 285C.050 — 285C.250
Hist.: OBDD 23-2010, f. & cert. ef. 6-14-10; OBDD 13-2012, . & cert. ef. 8-15-
12; OBDD 15-2015, f. & cert. ef. 11-12-15

123-650-0500
Local Government Sponsorship or Consent

For purposes of enterprise zone designations, re-designations
or boundary changes:

(1) The zone shall be sponsored by, and only by, the governing
body of every city, port or county, in whose territory the zone is locat-
ed, with the following exceptions:

(a) A port need not cosponsor a zone, if both of the following
are true:

(A) The zone is located inside the territory of a sponsoring city,
county or two or more such jurisdictions; and

(B) The port granted consent for the zone to exist in its territo-
ry through a resolution adopted by the port’s governing body.

(b) A county need not cosponsor a zone, if:

(A) The zone is located completely in the incorporated territo-
ry of the city or cities that sponsor(s) the zone;

(B) The county has consented to the zone in its territory for
sponsorship by a port through a resolution adopted by the govern-
ing body of the county; or

(C) The county granted consent for the zone in its unincorpo-
rated territory through a resolution adopted by the governing body
of the county, and the only unincorporated territory inside the zone
lies within the urban growth area (UGA) between the corporate lim-
its and the urban growth boundary (UGB) of a city that sponsors the
zone. (Inside a regional or metropolitan urban growth boundary, any
such UGA must be subject to annexation by the sponsoring city)

(c) A city need not cosponsor a zone, if all of the following are
true:

(A) The zone is located inside the territory of a sponsoring
county or of a sponsoring port;

(B) The city granted consent for the zone to exist in its territo-
ry through a resolution adopted by the city’s governing body based
on port/county sponsorship; and

(C) Less than the zone’s entire area lies within less than the
entire incorporated territory of the city.

(2) City/county/port sponsorship or consent is permissible in
combinations not specifically described by section (1) of this rule.

(3) Resolutions by the governing body of a city, port or coun-
ty for purposes of consent need simply identify the enterprise zone,
and that its containing territory inside the city, port or county is
acceptable, supported or the like.

(4) Under ORS 285C.068 a port may become a cosponsor of an
existing zone that contains parts of the port district, at any time, by
adopting a resolution with applicable elements of OAR 123-650-
4800(2) and submitting an executed copy of it to the Department
with consent resolutions from all existing cosponsors.
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(5) If a city annexes into its jurisdiction any area of an existing
zone, of which the city is not a sponsor, or to which the city has not
consented:

(a) The tax exemptions under ORS 285C.175 of authorized or
qualified business firms in the annexed area shall continue unaf-
fected, enjoying the same protection under relevant provisions of law
and this chapter of administrative rules for location in a terminated
enterprise zone.

(b) An eligible business firm proposing an investment in qual-
ified property at a location in the annexed area of the zone may be
authorized on a contingent basis, such that the firm may neither qual-
ify nor receive a property tax exemption on such property unless and
until such time as either the city:

(A) Consents by resolution of the city’s governing body that the
zone as it currently exists may contain areas that have or may be
annexed; or

(B) Becomes a new cosponsor of the zone by resolutions adopt-
ed by the city and the zone sponsor and submitted to the Department,
in accordance with applicable elements of OAR 123-650-4800(2)
and 123-650-4900.

Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.066

Stats. Implemented: ORS 285C.050, 285C.065, 285C.066, 285C.068,285C.115

& 285C.250

Hist.: OBDD 23-2010, f. & cert. ef. 6-14-10; OBDD 15-2015, f. & cert. ef. 11-

12-15

123-650-0600
Zones Allowed per Jurisdiction

Enterprise zone designations, re-designations and boundary
changes are subject to negative determinations under ORS 285C.074
and 285C.117, if needlessly redundant, in that:

(1) Whenever practical, would-be Sponsoring Government(s)
are strongly encouraged to join together with other city, port and
county cosponsors through mutual re-/designations and boundary
changes, in order to:

(a) Complement the standards under ORS 285C.120(2)(b) as
addressed in OAR 123-650-1100(5);

(b) Make the most of limited resources among agencies, espe-
cially at the local level, for administrating and marketing every enter-
prise zone in the pursuit of business development; and

(c) More generally raise visibility and foster intercommunity
collaboration around regional economic development.

(2) Cities shall actively explore cosponsoring an enterprise
zone, as allowable by OAR 123-650-0700 to 123-650-1100, if both
cities are interested in including area inside a zone, or if one already
sponsors a zone and the other is so interested, and their respective
urban growth boundaries (UGBs) are separated:

(a) By 5 miles or less in any case; or

(b) In the case of a rural zone in sparsely populated counties:

(A) By 15 miles or less; or

(B) By more than 15 miles for any city with a population of
2,000 or less, whenever the waiver described in OAR 123-650-
1100(4) is feasible and appropriate.

(3) The obligation in section (2) of this rule extends equivalently
to ports or counties that are cosponsors or would-be Sponsoring Gov-
ernments, including but not limited to areas outside of UGBs being
brought into an enterprise zone that is (also) sponsored by one or
more cities.

(4) Specifically for purposes of ORS 285C.066(2), only one
enterprise zone may:

(a) Exist at any one time inside the UGB of any city, whether
or not it sponsors the zone, except that two zones are allowed inside
the UGB of a city with a population of 100,000 or more.

(b) Be designated per county for a zone containing solely unin-
corporated territory, as sponsored by the county or a port in that coun-
ty but not by any city, although the Department may still allow an
exception if finding that:

(A) The designation or amendment comprises near areas is two
or more counties; or

(B) A second such designation would serve one or more exigent
business development opportunities, and that distances within the

county or other factors render other options impractical or counter-

productive.
Stat. Auth.: ORS 285A.075, 285C.060(1), 285C.066 & 285C.120(2)(b)
Stats. Implemented: ORS 285C.060, 285C.066 & 285C.120
Hist.: OBDD 15-2015, f. & cert. ef. 11-12-15

123-650-0700
Rural and Urban Designations

As defined in ORS 285C.050, an “enterprise zone” is catego-
rized as either “rural” or “urban” under ORS 285C.050(17) or (21),
such that:

(1) As used in ORS 285C.050(21), “regional or metropolitan
urban growth boundary” means the UGB encompassing the princi-
pal Oregon city or cities of a federally established metropolitan sta-
tistical area (MSA) based on the MSA’s title, and any other city that
jointly undertakes comprehensive planning with such a city to deter-
mine their mutual UGB(s).

(2) Subject to change in the definition of federal MSAs in Ore-
gon, or in joint arrangements for inter-city planning, section (1) of
this rule currently pertains to the UGBs for:

(a) Albany

(b) Bend and Redmond,;

(c) Corvallis;

(d) Eugene;

(e) Grants Pass;

(f) Medford;

(g) Portland and Hillsboro with all other cities inside the Metro
UGB; and

(h) Salem with Keizer.

(3) An enterprise zone may be neither designated, re-designat-
ed nor amended to include areas both inside and outside a regional
or metropolitan urban growth boundary.

(4) The rural/urban category of any existing enterprise zone may
switch according to a change in the circumstances with section (2)
of this rule, as determined by the Department.

(5) If such a change, a UGB amendment or some other occur-
rence causes a regional or metropolitan urban growth boundary to
intersect an existing enterprise zone boundary, the zone’s catego-
rization as either urban or rural shall remain as it is. If a subsequent
modification or occurrence situates the zone entirely outside or inside
of that boundary, then the zone’s categorization as rural or urban may

switch accordingly at that time.
Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.066
Stats. Implemented: ORS 285C.050 - 285C.250
Hist.: OBDD 23-2010, f. & cert. ef. 6-14-10; OBDD 13-2012, f. & cert. ef. 8-15-
12; OBDD 15-2015, f. & cert. ef. 11-12-15

Dimensions and Boundaries

123-650-1000
Size and Distances

For purposes of an enterprise zone designation, re-designation
or boundary change:

(1) Except as allowed in OAR 123-650-1100:

(a) The straight-line distance between any two points within the
zone may not exceed 12 miles if it is urban, or 15 miles if it is rural.

(b) A separate area of the zone must be five or fewer miles of
straight-line distance away from another area of the zone as measured
between the two closest points of each area.

(2) No part of the zone may be inside the boundary of another
enterprise zone.

(3) The total area of the zone may not exceed 12 square miles
if it is urban, or 15 square miles if it is rural, for which the follow-
ing are ignored:

(a) Any road, track, transmission line or right of way that nom-
inally connects separate areas of the zone; or

(b) Any area below the ordinary high water mark of navigable
bodies of water, including but not limited to this state’s border ter-
ritory that is also within the jurisdiction of the zone sponsor, such as
areas of the ocean up to three nautical miles directly from shore. Nev-

ertheless, property located in such area is inside the zone boundary.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.050, 285C.090 & 285C.120
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Hist.: OBDD 23-2010, f. & cert. ef. 6-14-10; OBDD 13-2012, f. & cert. ef. 8-15-
12; OBDD 15-2015, f. & cert. ef. 11-12-15

123-650-1100
Extended Rural Distances

For purposes of ORS 285C.050(18), 285C.090(4) and
285C.120:

(1) This rule has no bearing on total enterprise zone area as lim-
ited in OAR 123-650-1000(3) and applies only to rural enterprise
zones that are or will be at least partially outside a county, for which
the latest estimate of the county’s total population divided by its area
exceeds 100 persons per square mile, known for purposes of this rule
as a “densely populated county.”

(2) The maximum distance allowed in OAR 123-650-
1000(1)(a) increases from 15 to:

(a) Twenty-five lineal miles, if no area of the zone is in a dense-
ly populated county; or

(b) Twenty lineal miles, if some but not all of the zone area lies
in a densely populated county.

(3) The maximum distance allowed in OAR 123-650-
1000(1)(b) increases from 5 to 15 lineal miles if none of the sepa-
rate area is in a densely populated county.

(4) In accordance with ORS 285C.120(2), the Director may
waive a limitation in section (2) or (3) of this rule to allow even
greater distance as part of an applicable enterprise zone designation,
re-designation or boundary change:

(a) As specifically requested by the Sponsoring Government(s)
or zone sponsor in the documentation submitted to the Department
as described in OAR 123-650-4100 or 123-650-4400;

(b) Such that the waiver is approved by the Director in the con-
text of the Department’s issuing a positive determination as described
in OAR 123-650-4900; and

(c) If evidence or indications as evaluated by the Department
satisfy points described in section (5) of this rule.

(5) For a waiver in section (4) of this rule, the Director must find
that each of the following three points is satisfied:

(a) The prospect of serious challenges or difficulties arising if
separate enterprise zones were created, including but not limited to
an isolated site or small community that would be less effective or
efficient on its own as a zone;

(b) Effective administration within the overall zone boundary
appears likely, in that for example, it is located entirely in one coun-
ty, traversable over relatively direct and efficient road distances,
appointed zone management is capable of serving the entire zone, or
the zone sponsor will devote sufficient resources for management of
the extended zone; and

(c) Furtherance of the goals and purpose of applicable state poli-
cies, such as state land use goals, or the opportunity to efficiently and
expeditiously site a significant business investment, to assist a com-
munity exhibiting particular hardship, or to accommodate the
expressed preference of local jurisdictions.

Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.120(2)(b)

Stats. Implemented: ORS 285C.050, 285C.090 & 285C.120

Hist.: OBDD 23-2010, f. & cert. ef. 6-14-10; OBDD 13-2012, f. & cert. ef. 8-15-
12; OBDD 15-2015, f. & cert. ef. 11-12-15

123-650-1500
Mapping and Defining Zone Boundary

Any enterprise zone designation, re-designation or boundary
change shall demonstrate adherence to OAR 123-650-1000 or 123-
650-1100 by including all of the following with the documentation
submitted to the Department under ORS 285C.074 or 285C.117:

(1) An estimate to the nearest 0.1 square miles of the entire zone
area (after accounting for area added or removed due to any bound-
ary change).

(2) Map or set of maps drawn to scale with north directional
arrow, legend/scale and title using the zone name, as well as clear
representation of the zone boundary, including:

(a) An overview map showing the entire zone on a single page;
and

(b) As necessary or appropriate, inset, subsidiary or supple-
mental maps to:

(A) Provide detail for portions of the zone, as referenced or
linked to the overview map; and

(B) Specify areas added or removed.

(3) Narrative description of the overall enterprise zone bound-
ary in a continuous fashion (incorporating any boundary change) that
corresponds to the mapping in section (2) of this rule, but which
would overrule the mapping in the event of any material discrepan-
cy. The description shall rely on one of the following methods that
exactly corresponds to the zone boundary, or a combination of them
if fitting together clearly, comprehensively and without redundancy:

(a) Professional metes and bounds surveying;

(b) Permanent landmarks or natural margins such as a water-
way, road, track or transmission line;

(c) Official borders or demarcations such as city limit, urban
growth boundary, county line or right of way based on specifically
dated citations or documents (zone boundary does not change along
with any subsequent change to the demarcation);

(d) Whole cadastral sections, quarter sections and so forth; or

(e) Listing of tax lots in relation to specified and dated county
assessor maps with full cadastral survey (T-R-S) numbering:

(A) In a table with two or more other data for each tax lot that
further identify it, such as street address, legal description, zoning,
area, tax code, coordinates or account number; and

(B) Preferably supplemented with copies of the respective
assessor maps.

(4) The following items, which are submitted electronically to
the Department (even if other items in this rule need not be):

(a) A single set of geo-coded data (geographic information sys-
tems (GIS) shape file) specific only to that entire zone (pursuant to
any boundary change) and not in combination with any other enter-
prise zone; and

(b) Image file corresponding to subsection (2)(a) of this rule
(silently incorporating any boundary change).

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.060,285C.065, 285C.074, 285C.085,285C.090,

285C.115,285C.117,285C.120 & 285C.250

Hist.: OBDD 23-2010, f. & cert. ef. 6-14-10; OBDD 15-2015, f. & cert. ef. 11-

12-15

Enterprise Zone Designations and Amendments

123-650-4000
Initiating Procedures for Zone Designation

To designate or re-designate an enterprise zone under ORS
285C.065 or 285C.250:

(1) The process begins with the Sponsoring Government(s)
sending a formal advisory to the Department of its intent to re-/des-
ignate. This may happen at any time for a new designation, but for
concurrent re-designation, the local zone sponsor shall timely pro-
vide the advisory under ORS 285C.074 after January 1 but no later
than on or around April 16, preceding July 1 when the existing zone
will have Terminated-by-Statute.

(2) The Department will respond promptly to such an adviso-
ry, which if by telephone will be memorialized at least through email,
consulting with the Sponsoring Government(s) about:

(a) The utility, impacts and responsibilities of re-/designating
and having an enterprise zone;

(b) Steps to re-/designate a zone, including but not limited to
formally sending notice to and consulting with local taxing districts,
after this consultation by the Department has taken place;

(c) Documentation, as well as sample resolution language,
needing to be submitted to the Department;

(d) Economic hardship criteria and possible assistance in iden-
tifying measures for the local area;

(e) Prohibitions in OAR 123-650-4900(2); and

(f) Other matters as appropriate or necessary.

(3) Not less than 45 days after advising the Department, the
Sponsor Governments may submit the enterprise zone re-/designa-

tion, as described in OAR 123-650-4100 (electronically as desired).
Stat. Auth.: ORS 285A.075,285C.060(1) & 285C.067(2)
Stats. Implemented: ORS 285C.065, 285C.067, 285C.074, 285C.078 &
285C.250
Hist.: OBDD 15-2015, f. & cert. ef. 11-12-15
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123-650-4100
Documentation Pursuant to Zone Designation

Upon designation or re-designation of an enterprise zone, for
purposes of ORS 285C.074:

(1) The Sponsoring Government(s) must complete a form as
prescribed by and available from the Department and submit it to the
Department (at: Business Development, Business Oregon, State
Lands Building Suite 200, 775 Summer Street NE, Salem OR 97301-
1280, see www.oregon4dbiz.com) along with all applicable docu-
mentation, respective to:

(a) Contact information and the name of the zone based on place
names or common geographic terms (which if the same as a previ-
ous or terminating zone’s name will include a “II, IIL, 1V, ...” suf-
fix, but only in the context of this submission);

(b)(A) Identifying the Sponsoring Governments and consent-
ing jurisdictions for purposes of OAR 123-650-0500, and hotel/resort
elections by city or county sponsors; and

(B) Including an executed copy of the resolution adopted by the
governing body of each Sponsoring Government according to OAR
123-650-4800(1) and (2), as well as any consenting jurisdiction, con-
sistent with the charter, by-laws or ordinances of the city, port or
county;

(c) Timely notice and consultation with local taxing districts for
OAR 123-650-5000 to 123-650-5200;

(d) Zone boundary, size and dimensions consistent with OAR
123-650-1500; and

(e) Data, statistics and so forth on social and economic condi-
tions in OAR 123-650-4200.

(2) The form in section (1) of this rule and associated instruc-
tions prepared by the Department are hereby incorporated into and
made part of these administrative rules, including but not limited to

the proper aggregation and use of economic data.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Tmplemented: ORS 285C.060, 285C.065, 285C.066, 285C.067 &
285C.074
Hist.: OBDD 15-2015, f. & cert. ef. 11-12-15

123-650-4200
Mandatory Economic Need for Zone Designation

For purposes of designation or re-designation, the local area of
the enterprise zone must exhibit economic hardship, in that:

(1) Except as allowed in section (2) of this rule, an enterprise
zone must meet one of the following relative measures in order to
qualify for designation:

(a) The zone’s median income per household or mean income
per capita is 80 percent or less of the equivalent statewide income;

(b) The zone’s unemployment rate is at least 2.0 percentage
points higher than the corresponding statewide unemployment rate;

(c) The zone’s percentage of persons or families below the
poverty level is at least five percentage points higher than the equiv-
alent statewide percentage; or

(d) The change in Enterprise Zone Population during the most
recent ten-year period is at least 15 percentage points less than the
baseline growth for the statewide population. (For example, if the
Enterprise Zone Population increased 10 percent, but the state’s pop-
ulation over the same ten-year period grew by 25 percent, the zone
would meet this qualification)

(2) An enterprise zone may nevertheless qualify under ORS
285C.090(1)(c), if the Department finds based on evidence docu-
mented by the Sponsoring Government(s) that the zone will effec-
tively serve communities with economic needs at least as severe as
that represented in section (1) of this rule. This may include a com-
bination of recently available facts and data for social and econom-
ic conditions, or for example, permanent closures or curtailments
within 30 miles of the zone that are associated with heavy job loss-
es by specified employers during the three years preceding desig-
nation.

(3) For purposes of subsections (1)(a), (b) or (c) and section (2)
of this rule, economic statistics of the metropolitan statistical area that
contains an enterprise zone may substitute for corresponding

statewide figures as the basis of comparison.
Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.060, 285C.074 & 285C.090
Hist.: OBDD 15-2015, f. & cert. ef. 11-12-15

123-650-4400
Documentation with Boundary Changes

The zone sponsor (including with any new cosponsor) may
change the boundary of the enterprise zone under ORS 285C.115 and
make submission to the Department (electronically as desired), at any
time, for purposes of ORS 285C.117. The submission consists of a
memorandum prepared by the sponsor with information and all
applicable documentation, respective to:

(1) Submitter—contact, relevant background about the amend-
ments, and any change in the zone name;

(2) Identifying every current and new (co)sponsor or consen-
ter, along with an executed copy of the resolution adopted by the gov-
erning body of each sponsoring jurisdiction according to applicable
provisions of OAR 123-650-4800(2), as well as any (re-)consenting
jurisdiction, consistent with the charter, by-laws or ordinances of the
city, port or county;

(3) Timely notice to local taxing districts in OAR 123-650-5300
and related matters;

(4) Zone boundary, size and dimensions in accordance with
OAR 123-650-1500;

(5) Data, statistics and so forth on social and economic condi-
tions for OAR 123-650-4500; and

(6) Other issues, as necessary or appropriate, in OAR 123-650-
4600.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.060, 285C.066, 285C.115 & 285C.117
Hist.: OBDD 15-2015, f. & cert. ef. 11-12-15

123-650-4500
Economic Conditions for Areas Added by Boundary Changes

Under ORS 285C.115(2)(c), an area may be added to an enter-
prise zone only if it and adjoining residential areas are economical-
ly comparable to the original enterprise zone:

(1) Economic statistics or data for the original enterprise zone
shall be either:

(a) From the time of the latest re-/designation of the zone; or

(b) As are most recently available.

(2) As part of the boundary change documentation, general
commentary shall suffice for this issue if it is readily apparent that
any area added to the zone:

(a) Is virtually devoid of and geographically removed from res-
idential areas; or

(b) Contains and borders only residential areas with signs of
economic blight or a preponderance of markedly low-income house-
holds.

(3) If circumstances are less plain than in section (2) of this rule,
then the documentation shall include a suitable comparison based on
one or more economic measures of the original enterprise zone to
Census Statistical Units that contain, overlap or appropriately abut
areas added to the zone.

(4) The comparison in section (3) of this rule must show that
such Census Statistical Units in aggregate, based on the most recent-
ly available data, have:

(a) Less than 25 percent of their land zoned or used for resi-
dential development; or

(b) Generally the same or a lower household or personal
income, or a higher unemployment rate, or otherwise equivalent or
more severe economic conditions, compared to the original enter-

prise zone.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.060, 285C.115 & 285C.117
Hist.: OBDD 15-2015, f. & cert. ef. 11-12-15

123-650-4600
Additional Issues with Boundary Changes

With respect to any enterprise zone boundary change under
ORS 285C.115:

(1) Usable land described in section (2) of this rule must
comprise:
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(a) At least 25 percent of what is added (except as specially
allowed by the Department); and

(b) None of what is removed (except in the case of a concur-
rent boundary change or re-/designation that would presently place
such land in another enterprise zone).

(2) Usable land for purposes of section (1) of this rule includes
sites with qualities respective to eligible business firms under ORS
285C.130, such as being:

(a) Zoned outright for uses germane to such firms consistent
with an acknowledged comprehensive land use plan or expected
amendments to the plan;

(b) Free of serious impediments to development and use due to
cultural or environmental concerns or regulations;

(c) Served or realistically serviceable with infrastructure, road
access, utilities and so forth that are at least potentially adequate for
such firms’ operations; and

(d) Vacant or physically available for substantial new business
occupancy, expansions or improvements.

(3) The changes must retain (never remove):

(a) Any site identified as the location for proposed qualified
property in an application for authorization that is or will be approved
and was submitted before the boundary change took effect, and that
is neither inactive under ORS 285C.165 nor fully utilized for exemp-
tions under ORS 285C.175; and

(b) One half of the land or actual area comprising the original
enterprise zone.

(4) If a site were removed containing operations or qualified
property of any authorized or qualified business firm, such a firm
shall enjoy the same protection under relevant provisions of law and
this chapter of administrative rules for location in a terminated enter-
prise zone.

(5) An enterprise zone as amended must still adhere to OAR
123-650-0500 to 123-650-1100. For example with respect to OAR
123-650-0700, if modification of a local, state or federal definition
or delineation caused a previously existing regional or metropolitan
urban growth boundary to intersect an existing rural zone, subsequent
changes to that zone boundary may not add area that was within the
former regional or metropolitan urban growth boundary as it exist-
ed before intersecting the zone.

(6) A city, port or county that previously consented to includ-
ing territory inside the zone does not need to be involved with a
boundary change that adds area only outside of its jurisdiction, but
it does need to consent again in order for any more of its territory to
be included in the zone.

(7) Neither such a change nor any comparable procedure allows
a sponsoring city, port or county government, to:

(a) Make hotel/resort businesses eligible unless such firms are
eligible in the zone already, even in the case of a new city or coun-
ty cosponsor that is joining the zone; or

(b) Renounce, rescind or terminate its existing sponsorship and
inclusion in the zone, which is possible only by termination of the
entire zone under ORS 285C.245 or by dissolution of the jurisdic-
tion.

Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.066

Stats. Implemented: ORS 285C.050, 285C.060, 285C.066, 285C.115 &

285C.117
Hist.: OBDD 15-2015, f. & cert. ef. 11-12-15

123-650-4800
Local Resolutions and Hotel/Resort Option

For purposes of city, port or county resolutions to designate, re-
designate or amend an enterprise zone:

(1) The resolution by a Sponsoring Government shall be adopt-
ed at least seven days after the meeting described in OAR 123-650-
5100, in the case of re-/designation.

(2) The resolutions shall:

(a) Acknowledge all other cosponsoring parties to the re-/des-
ignation or boundary change, if any;

(b) Declare that the sponsor will (jointly) fulfill duties under
ORS 285C.050 to 285C.250, including but not limited to observing
ORS 285C.105 in accordance with OAR 123-668;

(c) Clarify that the zone does not compromise or override pre-
vailing zoning, regulatory and permitting ordinances, processes or
restrictions, or affect acknowledged comprehensive plans for land
use;

(d) As deemed significant and appropriate by the sponsoring
government, affirm goals in having the zone, recount zone history,
underscore key characteristics of the re-/designation or boundary
change, or report actions taken for purposes of public involvement,
including but not limited to the nature and outcome of communica-
tion or interaction with local taxing districts; and

(e) Stipulate any election or restriction for hotel/resort eligibility
under ORS 285C.070 by cities and counties, so that a business oper-
ating a hotel, motel or destination resort is eligible under ORS
285C.135(5)(c) in the enterprise zone or in unrestricted parts of the
zone, for which:

(A) Any such election or restriction must be uniformly reflect-
ed in the resolution(s) (jointly) adopted by every sponsoring city or
county and by any consenting city or county to which a restriction
applies.

(B) Any restriction makes such businesses ineligible in those
parts of the zone throughout the incorporated area of the city or unin-
corporated area of the county, to which the restriction pertains, which
may be a city or county merely consenting to the zone.

(C) With a boundary change, a positive hotel/resort election
may not be made, but only a restriction to the jurisdiction of a city
or county newly joining or consenting to an enterprise zone that has
an existing hotel/resort election, and any such restriction may not be
revised once the boundary change takes effect.

(D) In the case of re-/designation, cities and counties may (joint-
ly) revise an election, restriction or lack of one, regardless of what
is in the resolution(s) of re-/designation, by resolution(s) adopted not
more than six months after the effective date of re-/designation.

(E) A prior election or restriction for hotel/resort eligibility does
not carry over to any re-designation, such that hotel/resorts are inel-
igible (based on the date of application for authorization) through-
out any newly re-designated zone without a positive election as
described in this subsection.

(3) The sponsor of an enterprise zone that has an existing
hotel/resort election may at any time revoke that election in its entire-
ty or in a particular city or county jurisdiction (thereby effecting a
restriction), irreversibly for the remainder of the enterprise zone’s
current period of designation, but:

(a) For a zone with two or more cosponsors, the revocation must
be consistently expressed in resolutions adopted by all of them,
including but not limited to any port; and

(b) Copies of the resolution(s) of such revocation must be sub-
mitted to the Department to establish its effective date in terms of

subsequent applications for authorization by relevant business firms.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.065, 285C.070, 285C.074,285C.105,285C.115
& 285C.117
Hist.: OBDD 15-2015, f. & cert. ef. 11-12-15

123-650-4900
Agency Determinations

The Department shall thoroughly review the documentation
submitted with an enterprise zone designation, re-designation or
boundary change, as described in OAR 123-650-4100 or 123-650-
4400, and shall notify the submitter as soon as possible of the deter-
mination under ORS 285C.074 or 285C.117, such that:

(1) Subject to procedural matters’ being in order and satisfac-
tion of statutory requirements according to applicable parts of these
administrative rules, the Department shall issue a notice of positive
determination, which will establish salient features of the (amend-
ed) enterprise zone, including but not limited to the eligibility of
hotel, motel and destination resort businesses, as well as the date that
the re-/designation or boundary change takes effect, which shall be:

(a) The date that the last resolution of consent or sponsorship
was adopted for a designation;

(b) July 1 in the case of concurrent re-designation under ORS
285C.250 if the last sponsoring or consent resolution was adopted
on or before June 30;
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(c) The date that the last resolution by any cosponsor was adopt-
ed for a boundary change; or

(d) For any resubmission pursuant to section (3) of this rule:

(A) The date coinciding with the Department’s receipt of a com-
plete resubmission (in terms of all items needing to be revised, mod-
ified or redone), inasmuch as the Department deems the extent of
necessary revisions or the amount of time that has elapsed to have
been significant; or

(B) The date of adoption of the last applicable resolution replac-
ing or supplementing prior resolutions.

(2) The determination is otherwise negative and the enterprise
zone or any amendment to the enterprise zone does not take effect,
including but not limited to cases otherwise prohibited in accordance
with OAR 123-650-0500 to 123-650-0700 or where:

(a) Documentation is inaccurate, inapplicable, incomprehensi-
ble, or insufficiently current including but not limited to section (4)
of this rule;

(b) The enterprise zone or an amendment encompasses area in
any existing enterprise zone that will not have been Terminated-by-
Statute or removed by another boundary change before the requisite
effective date; or

(c) A Sponsoring Government or new cosponsor is a city, port
or county that sponsored an enterprise zone terminated by order of
the Director under ORS 285C.245(3) to (5) within the past 10 years
by the time of the requisite effective date, other than a county or port
if a port/city also sponsored the terminated zone and none of the new
enterprise zone area was inside that terminated zone.

(3) The Department shall promptly issue a formal explanation
(at least by email) to the Sponsoring Government(s) or zone spon-
sor subject to a negative determination, regarding unmet require-
ments or deficiencies with documentation, as well as what might be
done for resubmission that entails either:

(a) More or less minor revisions or additions to documentation,
with which the Department may assist, and for which a relatively
quick resolution would allow the re-/designation or boundary change
to take effect as described in subsection (1)(a) to (c) of this rule; or

(b) Fundamental modifications to the re-/designated or amend-
ed zone or its associated documentation, which could also necessi-
tate redoing otherwise faultless steps or documentation with
respect to the time limits in section (4) of this rule.

(4) Relative to the date of re/submission, the following are not
acceptable for purposes of a positive determination:

(a) Economic data, statistics and so forth that have been super-
seded by the release or availability of the very same but newer/annu-
ally updated data or statistics;

(b) The notice to local taxing districts and any consequent con-
sultative activities described in OAR 123-650-5000 to 123-650-5500,
if the notice was sent more than a year prior; or

(c) Any sponsoring or consent resolution older than six months.

(5) For zone re-/designation, section (4) of this rule does not
override the need for subsections (4)(b) and (c) and related steps to
commence in due order only after the advisory to and consultation
with the Department under ORS 285C.074 and 285C.078, which
shall occur for re-designations only within six months of when the

zone will be Terminated-by-Statute.
Stat. Auth.: ORS 285A.075, 285C.060(1), 285C.066 & 285C.067(2)
Stats. Implemented: ORS 285C.060, 285C.065, 285C.066, 285C.067,285C.070,
285C.074, 285C.078, 285C.090, 285C.115, 285C.117 & 285C.250
Hist.: OBDD 15-2015, f. & cert. ef. 11-12-15

Local Taxing Districts

123-650-5000
Notice with Regular Zone Designation

(1) The designation or re-designation of an enterprise zone
under ORS 285C.065 or 285C.250 must entail notice to and con-
sultation with local taxing districts that:

(a) Formally commences only after the Department consults
with the Sponsoring Government(s) as described in OAR 123-650-
4000; and

(b) Takes place in due order before subsequently submitting
documentation to the Department.

(2) The notice goes to each taxing district (including but not
limited to any municipal corporation or service district listed under
ORS 198.010 and 198.180) that levies or has authority to levy ad val-
orem taxes on property within the area of zone designation. The
county assessor should also receive notice, but it does not need to go
to any taxing district that is a Sponsoring Government or a service
district, urban renewal district, or the like that effectively has the
same governing body as a Sponsoring Government.

(3) The Sponsoring Government(s) must send the notice at least
21 calendar days before the meeting in OAR 123-650-5100, and the
notice shall include, but is not limited to:

(a) An invitation for representation from each district;

(b) An established meeting place, date and time, the schedul-
ing of which should be coordinated with district officials known to
have special interest in relevant issues;

(c) Brief background about the reasons for seeking an enterprise
zone and the potential for (limited-duration) exemption(s) from taxes
on future business property inside the zone boundary (subject to cer-
tain requirements);

(d) Probable timeline for consideration of resolutions for re-
/designation by the Sponsoring Government(s) even if lacking exact
dates;

(e) Solicitation for comments on the proposed zone to be direct-
ed at a Sponsoring Government; and

(f) Contact details for making such comments or for receiving
further information.

(4) The Sponsoring Government(s) must furnish the Depart-
ment with the following as part of submitted documentation:

(a) Evidence of the notice having been timely sent, including
but not limited to:

(A) Alist of contact names and mailing addresses for all appli-
cable taxing districts; and

(B) A (template) copy of the notice directed at such taxing dis-
tricts in accordance with section (3) of this rule; and

(b) Any final materials and the meeting minutes arising from
related consultative activities, as well as written comments received
in response to the notice from any relevant taxing district.

(5) A taxing district’s objection to or lack of support has no bear-
ing on the zone’s operation or tax abatements for business firms.

(6) The tasks stipulated in this rule shall not discourage or
replace other local efforts and actions to provide/elicit public infor-
mation, commentary or involvement, as circumstantially appropri-
ate, or as required by local law, policy, custom or practice.

(7) Copies of items listed in subsection (4)(a) of this rule shall
also be furnished to the Special Districts Association of Oregon
(Attn: Government Affairs).

Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.067(2)

Stats. Implemented: ORS 285C.060, 285C.065,285C.067,285C.074,285C.078

& 285C.250

Hist.: OBDD 23-2010, f. & cert. ef. 6-14-10; OBDD 15-2015, f. & cert. ef. 11-
12-15

123-650-5100
Public Meeting for Regular Designations

For purposes of ORS 285C.067, the Sponsoring Government(s)
shall conduct a public meeting (though not necessarily hold a pub-
lic hearing or issue a public notice for the meeting):

(1) That occurs not less than seven days before the adoption of
any resolution of designation or re-designation by a Sponsoring Gov-
ernment.

(2) To which the Sponsoring Government(s) send staff or com-
munity partners, who are directly involved with the re-/designation
and knowledgeable about the potential of business development in
the proposed zone, as well as their elected or executive officials as
feasible and appropriate.

(3) At which the Sponsoring Government(s):

(a) Make available and reviews draft copies of a map of the pro-
posed zone boundary and other such materials related to the re-/des-
ignation;

(b) Recognize for the record any written commentary already
received from a district;
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(c) May allot time for opening statements by each district in
attendance; and

(d) Have the proceedings transcribed or recorded in some man-
ner.

(4) That involves discussion of relevant issues and may address
follow-up steps for analysis or further consultation, as well as plans
for adopting resolutions and completing the re-/designation.

Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.067(2)

Stats. Implemented: ORS 285C.060, 285C.065, 285C.067, 285C.074 &

285C.250

Hist.: OBDD 23-2010, f. & cert. ef. 6-14-10; OBDD 15-2015, f. & cert. ef. 11-

12-15

123-650-5200
Consultations Generally with Taxing Districts

(1) In anticipation of or subsequent to the meeting described in
OAR 123-650-5100, or as otherwise warranted with an enterprise
zone designation, re-designation or boundary change, the Sponsor-
ing Government(s) or zone sponsor:

(a) May communicate, confer or interact with one or more local
taxing districts, including but not limited to additional public or non-
public meetings or other means of eliciting feedback and dialogue
with districts.

(b) Shall respond within 10 business days to a local taxing dis-
trict’s formal request and make good faith efforts to fulfill any such
a request for a special (one-on-one) meeting or for written answers
to specific questions.

(c) Shall assist one or more districts, as requested, to estimate
or better understand short or long-term effects on public revenues and
service demands under particular assumptions or potentialities about
enterprise zone development.

(d) May explore how to effectively resolve relevant, outstand-
ing issues through local government permitting procedures or devel-
opment standards affecting eligible business firms in the zone,
including but not limited to design review, conditional use permits,
comprehensive land use planning or zoning ordinances.

(2) As a consequence of consultative activities with local tax-
ing districts, the Sponsoring Government(s) or zone sponsor:

(a) May establish arrangements or agreements with one or more
districts, contingent on the zone re-/designation or boundary amend-
ment.

(b) Shall describe any such arrangements in materials submit-
ted to the Department, including but not limited to follow-up steps,
timelines or outstanding points still subject to refinement or final-
ization.

(c) May formally execute and document any such arrangement
or agreement, but any description of verbal pledges or understand-
ings do not themselves create or represent an obligation by the zone
Sponsor.

(3) This rule does not create any authority over property tax col-

lection or any right to obligate or burden the county assessor.
Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.067(2)
Stats. Implemented: ORS 285C.060, 285C.067, 285C.074, 285C.115 &
285C.117
Hist.: OBDD 23-2010, f. & cert. ef. 6-14-10; OBDD 15-2015, f. & cert. ef. 11~
12-15

123-650-5500
Notice for Boundary Changes

A change to an existing enterprise zone boundary must entail
notice to local taxing districts before the submission under ORS
285C.117 to the Department that generally conforms to that
described in OAR 123-650-5000, except:

(1) The notice goes not only to each taxing district in any area
to be added, but also to those inside the entire, current zone area
(aside from any jurisdiction joining the zone).

(2) The notice shall be sent at least 21 calendar days before
adoption of the requisite resolution by the governing body of the
sponsoring county. If there is no sponsoring county, notice must pre-
cede the resolution by every sponsoring city or port by 21 calendar
days.

(3) There is no mandatory public meeting or other type of spe-
cial consultation, but circumstances such as the addition of a new

cosponsor or of extensive areas could demand further communica-
tion along the lines of OAR 123-650-5200.
(4) The submission to the Department is not complete without

inclusion of relevant items listed in OAR 123-650-5000(4).
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.115 & 285C.117
Hist.: OBDD 23-2010, f. & cert. ef. 6-14-10; OBDD 15-2015, f. & cert. ef. 11-
12-15

Termination of Enterprise Zones

123-650-9100
Events and Timing

(1) Enterprise zones that are Terminated-by-Statute or are re-
designated concurrently under ORS 285C.250(1) shall be terminat-
ed or designated effective at 12 midnight of July 1.

(2) Any zone that is timely re-designated as described in sec-
tion (1) of this rule and OAR 123-650-4900(1)(b) shall not itself ter-
minate under ORS 285C.245(2) until, in effect 11 years after its des-
ignation, except as preempted by section (4) of this rule.

(3) Following the termination of an enterprise zone:

(a) The local policies adopted by the zone sponsor under ORS
285C.105 or other statutory provisions shall remain in force as they
were at the time of termination.

(b) The only change that the sponsor of the terminated zone may
make to the zone’s local policies is to appoint a replacement as need-
ed for the local zone manager, if the position previously held by the
local zone manager lacks qualified personnel.

(4) Termination by programmatic sunset under ORS

285C.255(1)(c) occurs at 5:00 PM (Pacific Time) on June 30, 2025.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.050 - 285C.250 & 285C.255
Hist.: OBDD 23-2010, f. & cert. ef. 6-14-10; OBDD 13-2012, f. & cert. ef. 8-15-
12; OBDD 15-2015, f. & cert. ef. 11-12-15

DIVISION 656

TRIBALLY AND FEDERALLY BASED
ZONE DESIGNATIONS

123-656-0001
Purpose and Scope
This division of administrative rules addresses the existence of
enterprise zones in addition to OAR 123-650, as provided under:
(1) ORS 285C.300 to 285C.320 respective to Oregon-based
Tribes; and
(2) ORS 285C.085 based on special federal designations.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.085 & 285C.300 - 285C.320
Hist.: OBDD 24-2010, f. & cert. ef. 6-14-10; OBDD 14-2015, f. & cert. ef. 11-
12-15

123-656-0100
Definitions

OAR 123-001 (Procedural Rules) and 123-650 define terms
used in this division of administrative rules. In addition:

(1) As used in ORS 285C.085(4)(b), “all areas within both the
federal enterprise zone and the city, county or port are included in a
state enterprise zone” means that the state enterprise zone will need
to encompass all of the Federal Enterprise Zone inside the territory
of any city, port or county that will sponsor the zone. This is true
regardless that such territory is also inside an overlapping city, port
or county that neither sponsors nor consents to the zone, in that not
every city, port or county needs to sponsor or consent as required
under ORS 285C.065, 285C.066 or 285C.068, but other jurisdictions
may consent to include parts of the Federal Enterprise Zone that are
outside sponsor territory in the state enterprise zone consistent with
OAR 123-650-0500.

(2) As used in these administrative rules, unless the context dic-
tates otherwise:

(a) Federal Enterprise Zone is a designation by an agency of
the U.S. government that is:

(A) Not terminated;
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(B) Located at least partially in this state;

(C) Delimited by formal boundaries and an established period
of existence lasting five or more years;

(D) Intended at least in part to create or improve economic
opportunities and development within the local community;

(E) Provided for by federal law that includes congressionally
authorized benefits for purposes of paragraph (D) of this subsection;

(F) Qualified based on federal guidelines, including but not lim-
ited to criteria for a level of economic hardship generally compara-
ble to that indicated under ORS 285C.090;

(G) Subject to a significant degree of national selectivity and
uniqueness, in relation to paragraph (F) of this subsection, such that
having more than five of any designation type awarded to this state
at any one time would be unlikely; and

(H) For example, comparable historically to federal Renewal
Communities, Empowerment Zones or Enterprise Communities (but
not a Recovery Zone, which many municipalities might easily self-
designate).

(b) RENZ means a reservation enterprise zone under ORS
285C.306(2).

(c) RPRZ means a reservation partnership zone under ORS
285C.306(3).

(d) Tribe means one of the federally recognized Indian tribes in

Oregon listed under ORS 285C.306(1).
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.050, 285C.085 & 285C.300 - 285C.320
Hist.: OBDD 24-2010, f. & cert. ef. 6-14-10; OBDD 14-2015, f. & cert. ef. 11-
12-15

Tribal Zones

123-656-1000
Applicability of Regular Parameters

For purposes of RENZs and RPRZs:

(1) Their creation does not depend on any measure of local eco-
nomic hardship or on consultation with local taxing districts.

(2) They do not need to satisfy the following requirements in
OAR 123-650, except pursuant to a boundary change under ORS
285C.115(3), including but not limited to:

(a) Maximum distances overall or between an RENZ’s separate
areas; or

(b) General co-sponsorship or consent by applicable city, port
or county governments as described in OAR 123-650-0500.

(3) Each may have total area within its boundary of up to but
not more than 12 square miles, for which:

(a) An RENZ shall conform to OAR 123-650-1000(3), but it
may include separate, noncontiguous areas anywhere in this state.

(b) The cosponsors of an RPRZ shall determine how to define,
map and describe the zone’s area, which however, must be contigu-
ous.

(4) Either may designate itself for electronic commerce status
under ORS 285C.095 (see OAR 123-662).

(5) The zone sponsor shall fulfill the duties incumbent on it
under ORS 285C.105 or elsewhere in ORS chapter 285C, including
but not limited to those addressed in OAR 123-668.

(6) They are invariably ‘rural” enterprise zones:

(a) Even if entirely or partially inside a regional or metropoli-
tan urban growth boundary, notwithstanding OAR 123-650-0700.

(b) For purposes of the standard exemption under ORS
285C.175 (see OAR 123-674) and long-term tax incentives under
ORS 285C.409 and 317.124 (see OAR 123-690), regardless of where
any part of the zone exists, but:

(A) The facility must nevertheless be in an applicable county
for the long-term tax incentives; and

(B) Neither an RENZ (designated after 2003) nor an RPRZ
sponsor may elect or allow a hotel, motel or destination resort busi-
ness to be eligible for the standard exemption.

(7) They are not subject to premature termination by order of
the Director under ORS 285C.245(3) to (5) or to programmatic sun-
set under ORS 285C.255.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.050 - 285C.250, 285C.255, 285C.300 -

285C.320,285C.403 & 317.124

Hist.: OBDD 24-2010, f. & cert. ef. 6-14-10; OBDD 14-2015, f. & cert. ef. 11-
12-15

123-656-1200
Reservation Enterprise Zone Designations

For purposes of RENZs, consistent with OAR 123-656-1000:

(1) To apply for designation of an RENZ, the Tribe shall fur-
nish the Department with the following:

(a) A copy of the resolution requesting designation, as duly
adopted by the Tribe’s governing body within the past six months;

(b) Map and so forth as applicable in accordance with OAR
123-650-1500;

(c) A formal statement or evidence to the effect that the pro-
posed zone area contains only such land of the Tribe under ORS
285C.306(2)(b) — that is, the following based on current laws, author-
ity or treaties with the U.S. government:

(A) Land held in trust;

(B) Land officially pending trust status;

(C) Any on-reservation area; or

(D) Any combination of these; and

(d) As necessary or appropriate:

(A) Copies of federal documents attesting to relevant status; and

(B) A map of the zone showing and labeling the respective
nature of the tribal lands comprising the designated area.

(2) Subject to the accuracy and completeness of materials pro-
vided in section (1) of this rule, the Department shall approve the des-
ignation to take effect as early as when either the Department
received a complete application or the Tribe’s governing body adopt-
ed its resolution, depending on the preference of the Tribe and deter-
mination of the Department.

(3) At any one time, the Department may not approve more than
one RENZ respective to each Tribe or effectively no more than nine
RENZs in total.

(4) In conformance with sections (1) and (2) of this rule, the
Tribe may seek to have the RENZ:

(a) Amended through a boundary change at any time without
triggering provisions under ORS 285C.115(3) consistent with OAR
123-656-1000(2).

(b) Re-designated concurrent with or after the July-1 date once
the RENZ has Terminated-by-Statute under ORS 285C.245(6).

(5) An RENZ may not include area inside any other existing
enterprise zone.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.306

Hist.: OBDD 24-2010, f. & cert. ef. 6-14-10; OBDD 14-2015, f. & cert. ef. 11-
12-15

123-656-1400
Reservation Partnership Zone Co-sponsorships

For purposes of RPRZs, consistent with OAR 123-656-1000
and pursuant to a co-sponsorship agreement:

(1) The zone’s effective beginning, equivalent to designation,
is the execution of the agreement or a specified, later date in the
agreement.

(2) The agreement shall be between a single Tribe and at least
one or more cities, ports or counties, but it may include only one or
two such local governments, in terms of their jurisdictional territo-
ry inside the RPRZ, regardless of provisions for joint sponsorship or
consent by any other such government under ORS 285C.065,
285C.066 or 285C.068.

(3) The RPRZ shall consist of contiguous area inside the juris-
dictional territory of its city, port or county cosponsor(s), and such
area may also be (but does not need to be) land of the Tribe under
ORS 285C.306(2)(b)(A) or (C) or both.

(4) The Tribe and any cosponsoring city, port and county are the
“zone sponsor” of the RPRZ, and their agreement shall contain
appropriate and necessary provisions under ORS 190.110, regarding
their mutual and respective roles and responsibility as the zone spon-
sor including but not limited to provisions under ORS 285C.105. Any
other party to the agreement as allowed under ORS 190.110 would
not be part of the zone sponsor.

(5) The zone sponsor of the RPRZ is urged in the process of
executing the co-sponsorship agreement to:
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(a) Consult with other cities, ports or counties that have terri-
tory in the zone;

(b) Communicate with other local taxing districts that have ter-
ritory in the zone; and

(c) Formally apprize the Department of its existence, area and
sponsorship.

(6) With respect to altering the RPRZ, the zone sponsor may
mutually amend the agreement to add or remove contiguous land as
described in section (3) of this rule at any time without triggering
provisions under ORS 285C.115(3) consistent with OAR 123-662-
1000(2).

(7) With respect to RPRZ termination:

(a) The agreement shall recognize that the zone does terminate
by operation of law (is Terminated-by-Statute) under ORS
285C.245(6) after June 30 immediately following 10 years since the
effective date of its beginning, and the term of the agreement shall
be for at least that long.

(b) It may occur sooner due to the effective dissolution of the
agreement by mutual consent of its parties. In the event of such dis-
solution, any business firm shall enjoy the same protection under rel-
evant provisions of law and this chapter of administrative rules for
location in a terminated enterprise zone.

(c) The Tribe and city, port or county may create a new RPRZ
pursuant to or in replacement of a terminated one, based on a newly
executed co-sponsorship agreement consistent with this rule.

(8) There is no particular limit on the number of RPRZs that
may exist statewide, or that any city, port, county or Tribe may
cosponsor. A city, port or county cosponsor of an RPRZ may also
sponsor another enterprise zone, and as originally cosponsored, an
RPRZ may contain area of an existing regular enterprise zone (other
than an RENZ or another RPRZ), which shall remove or exclude the
RPRZ area with the earlier of its next boundary change or re-desig-

nation.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.105 & 285C.306
Hist.: OBDD 24-2010, f. & cert. ef. 6-14-10; OBDD 14-2015, f. & cert. ef. 11-
12-15

123-656-1600
Tribal Credit against State Income Taxes

For purposes of the credit under ORS 285C.309 to offset state
personal or corporate income/excise tax liabilities based on tribal
taxes incurred or paid to the Tribe for an applicable business facili-
ty in any RENZ or RPRZ:

(1) It is available to a business engaged in any type of income-
furthering activity, other than leasing the facility, irrespective of
receipt or qualification for any other enterprise-zone tax abatement
by the business or the facility.

(2) The business must have acquired the facility (by purchase
or lease) or completed its construction, erection or installation, and
have commenced operations there, only since January 1, 2002. In
addition, for an existing facility:

(a) If located on the Tribe’s reservation, the business operations
need to be significantly different from and not in any way the con-
tinuation of what was undertaken at the facility before its latest acqui-
sition; and

(b) The facility consists only of new investments in new prop-
erty that enlarged or extended the ability of the business to generate
revenue at the facility, as opposed to existing property or the replace-
ment of existing property.

(3) The credit equals:

(a) The total amount of tribal taxes under ORS 285C.300
incurred or paid by the business in or respective to the first
income/excise tax year, in which it operates in the RENZ or RPRZ;
or

(b) For any other tax year, only the annual property taxes
imposed by the Tribe on facility property consistent with section (2)
of this rule.

(4) An applicable tribal property tax for purposes of section (3)
of this rule shall be:

(a) Levied in an area encompassing an entire district, in which
multiple businesses might generally develop and operate, and

throughout which the Tribe has authority to impose and collect such
a tax on non-Indian businesses, regardless of the area’s general cor-
respondence to or coverage by the RENZ or RPRZ;

(b) Computed based on a rate or schedule of rates multiplied by
the valuation of certain types of tangible property in the area of tax-
ation, even if the methods, definitions and so forth differ from ad val-
orem taxation under state law; and

(c) Uniformly assessed and imposed on any non-Indian busi-
ness, as well as Indian enterprises if they too are subject to the same
tax and not exempt in any way due to location in the RENZ or RPRZ.

(5) To claim the tax credit, the business/taxpayer shall fill out
the latest revision of the Department of Revenue form 150-102-046,
Reservation Enterprise Zone Tax Credit Worksheet, but not sub-
mit it with the tax return, for each applicable income/excise tax year
beginning before the date prescribed under section 21, chapter 913,
Oregon Laws 2009, as amended in 2010 (c.76 §28) or in the future.

NOTE: Department of Revenue forms referenced in this rule are available

from the Department of Revenue, Property Tax Division, 955 Center St NE,

PO Box 14380, Salem OR 97309-5075, phone 503-378-4988, 800-356-
4222, TTY 800-886-7204, fax 503-945-8737, and web http://www.oregon.
gov/DOR/PTD/enterform.shtml.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.309

Hist.: OBDD 24-2010, f. & cert. ef. 6-14-10; OBDD 14-2015, f. & cert. ef. 11-
12-15

Federal Enterprise Zones

123-656-2000
Designation Based on Federal Zone

For purposes of applying for and designating an enterprise zone
under ORS 285C.085(2):

(1) City, port or county governments may seek designation of
a zone corresponding to the boundary of a single Federal Enterprise
Zone located in the government’s territory:

(a) Submission may be made to the Department at any time
without regard to an application form;

(b) Besides a map and so forth of the proposed enterprise zone
consistent with OAR 123-650-1500, the submission must document
the Federal Enterprise Zone’s official existence, location and satis-
faction of OAR 123-656-0100(2)(a), except to the extent that the
Department is fully aware of such satisfaction;

(c) Information related to local economic hardship is not nec-
essary;

(d) The governments must send notice and engage in timely
communication with local taxing districts in accordance with OAR
123-650-5500;

(e) A cosponsor of a zone terminated by order of the Director
under ORS 285C.245(3) to (5) is not excluded from applying;

(f) Zone sponsor may not elect under ORS 285C.070 for hotels,
motels or destination resorts to be eligible business firms in the zone;
and

(g) The designation may not be the re-designation of an exist-
ing or previously existing enterprise zone.

(2) The designation of the zone may be made without regard to
any limitation on size or dimensions as described in OAR 123-650-
1000 and 123-650-1100.

(3) The zone must still conform to requirements for:

(a) Being either urban or rural as described in OAR 123-650-
0700, except through a special dispensation in the Director’s Order;

(b) Not containing any area inside any other existing enterprise
zone consistent with OAR 123-650-1000(2); and

(c) Inclusion of all area in each cosponsor that is inside the Fed-
eral Enterprise Zone according to OAR 123-656-0100(1).

(4) The Director shall issue an order to effect the designation.

(5) A (co)sponsor of an existing enterprise zone may not seek
designation as described in this rule, if the Federal Enterprise Zone
overlaps with a portion of the existing enterprise zone, but rather
should avail itself of a boundary change as described in OAR 123-
656-2100.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.085

Hist.: OBDD 24-2010, f. & cert. ef. 6-14-10; OBDD 14-2015, f. & cert. ef. 11-
12-15
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123-656-2100
Boundary Changes to Conform to Federal Zone

For purposes of a local request to change the boundary of an
existing enterprise zone under ORS 285C.085(3):

(1) The request is generally comparable to submission as
described in OAR 123-650-4400 and OAR 123-656-2000.

(2) Such a boundary change may add an area to the existing
zone, only if the area is located in a county, in which the zone is
already located, or in a contiguous county.

(3) Following the change in the zone boundary, the existing
zone shall be Terminated-by-Statute or may be terminated by order
of the Director, as normal under ORS 285C.245, irrespective of the
boundary change.

(4) If the Federal Enterprise Zone terminates prematurely for
nonperformance, violation of federal guidelines or similarly unusu-
al circumstances, then the Director may rescind the order changing
the boundary of the zone, as if that boundary change had never
occurred. Any business firm located in an area consequently left out
of the zone shall enjoy the same protection under the relevant pro-
visions of law and this chapter of administrative rules for location
in a terminated enterprise zone.

(5) Once an enterprise zone has been designated or amended as
described in OAR 123-656-2000 or this rule, a (further) change in
the boundary of the zone may be requested and done under ORS
285C.115, as otherwise allowed, with the following clarifications:

(a) If the total area of the enterprise zone equals or exceeds the
relevant 12 or 15 square miles, additional area may be included only
if located:

(A) In parts of the Federal Enterprise Zone within a city, port
or county that would become a cosponsor of the zone with the bound-
ary change;

(B) In new parts of the Federal Enterprise Zone, as amended by
authority of the federal government; or

(C) In another Federal Enterprise Zone that is located in a city,
port or county that already sponsors the zone.

(b) If the zone exceeds the maximum overall allowed distance
applicable to the zone, additional areas may be included in one of the
following ways:

(A) Consistent with subsection (a) of this section;

(B) Where such areas do not increase the overall distance with-
in the zone consistent with provisions under ORS 285C.120(1)(b)
and (c); or

(C) By virtue of a waiver under ORS 285C.120(2) as
described in OAR 123-650-1100(4).

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.085 & 285C.115

Hist.: OBDD 24-2010, f. & cert. ef. 6-14-10; OBDD 14-2015, f. & cert. ef. 11-
12-15

123-656-2300
Terminations

For an enterprise zone designated as described in OAR 123-
656-2000:

(1) The zone is Terminated-by-Statute as normal under ORS
285C.245(2), subsequent to the effective date of designation by order
of the Director, regardless of any intervening termination of the Fed-
eral Enterprise Zone due to programmed operation under federal
statutes or repeal of the operative federal law.

(2) The zone may terminate prematurely by order of the Direc-
tor under ORS 285C.245(3) to (5) and shall terminate by program-
matic sunset under ORS 285C.255 consistent with OAR 123-650-
9100(4).

(3) With respect to termination in section (1) of this rule, the
local zone sponsor may re-designate it as a regular enterprise zone
under ORS 285C.250 but only in conformance with all applicable
requirements including but not limited to ORS 285C.090.

(4) In addition, the zone may also terminate by order of the
Director under ORS 285C.085(5), effectively rescinding the order
designating the zone, as if it had never existed, in the event that the
federal government prematurely terminates the Federal Enterprise
Zone for nonperformance, violation of federal guidelines or similarly
unusual circumstances. In this case, there is no provision for a re-des-

ignation under ORS 285C.250, but any business firm located in the
zone shall enjoy the same protection under relevant provisions of law
and this chapter of administrative rules for location in a terminated
enterprise zone.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.085, 285C 245, 285C.250 & 285C.255

Hist.: OBDD 24-2010, f. & cert. ef. 6-14-10; OBDD 14-2015, f. & cert. ef. 11-

12-15

DIVISION 662
ELECTRONIC COMMERCE ENTERPRISE ZONES

123-662-0001
Purpose and Scope

This division of administrative rules specifies matters related to
areas designated for electronic commerce and the business tax incen-
tives especially available in them, including but not limited to the
electronic commerce overlay of an enterprise zone:

(1) In such areas businesses engaged in Electronic Commerce
are not only eligible for the standard enterprise zone exemption, but
they may also qualify for a state income tax credit based on their
Electronic Commerce investment.

(2) These administrative rules:

(a) Have no bearing on any enterprise zone aside from its hav-
ing electronic commerce status;

(b) Do not control or bind the county assessor or Department
of Revenue, and they do not supersede OAR chapter 150, in matters

related to tax administration.
Stat. Auth.: ORS 285A.075,285C.050(5), 285C.060(1) & OL 2015, Ch. 648, Sec.
143)(c)
Stats. Implemented: ORS 285C.050, 285C.095, 285C.100, 285C.135, 285C.180,
285C.185,315.507 & 315.508; OL 2015, Ch. 648, Sec. 14 & 28
Hist.: OBDD 25-2010, f. & cert. ef. 6-14-10; OBDD 10-2015, f. & cert. ef. 10-
5-15

123-662-0100
Definition of Electronic Commerce

OAR 123-001 (Procedural Rules) defines terms used in this
division of administrative rules, unless the context clearly indicates
otherwise; in addition, for purposes of Electronic Commerce as
defined under ORS 285C.050(5):

(1) E-commerce zone means any of the enterprise zones des-
ignated for electronic commerce under ORS 285C.095 or a city so
designated under ORS 285C.100 in accordance with OAR 123-662-
1200(4) or (5) and 123-662-2000(2).

(2) “Predominantly” means that more than 50 percent of appli-
cable transactional activity is Internet-based in terms of receipts,
number of orders, clients served or like measures, as opposed to
activity handled directly or primarily through other means such as
by telephone or e-mail.

(3) Applicable business activity and related investments must:

(a) Locate and occur inside the E-commerce zone;

(b) Involve dealings with customers, suppliers, clients or other
transactional entities that are external to the eligible business firm,
predominantly over the Internet itself or on a computer network that
utilizes the Internet as a platform; and

(c) Entail, support or relate to the sale or purchase of goods,
property or services, whether conducted on a wholesale, commercial,
business-to-business, retail or other basis.

(4) It also includes facilities, equipment, services, networks,
software, broadband infrastructure, or the like that are produced or
operated inside the E-commerce zone by a third party, who facili-
tates, fosters or makes possible business transactions by means con-
sistent with sections (2) and (3) of this rule. Such a third party is eli-
gible for purposes of tax abatement if other businesses or
organizations represent 75 percent or more of its customers or gross
receipts as opposed to households or the general public.

(5) Beyond the initiation or consummation of the sale, purchase
or arms-length exchange, it also encompasses elements of the trans-
action’s overall completion or delivery, if that element:

(a) Is conducted in the E-commerce zone by means consistent
with sections (2) and (3) of this rule, including but not limited to cus-
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tomer service, technical support, claims processing, client evaluation,
performance measurement or the like, even if the actual sale, pur-
chase or contract originated outside the zone or through other means;
or

(b) Naturally serves, underpins or arises from the sale or pur-
chase of goods, property or services inside the E-commerce zone by
means consistent with sections (2) and (3) of this rule, including but
not limited to distribution, made-to-order assemblage, direct after-
sale support, shipping, warehousing, warranty service or any simi-
lar operation or order fulfillment-type activity.

(6) One way to understand subsection (5)(b) of this rule is by
means of a flowchart representing the totality of Electronic Com-
merce operations in the zone, such that if a critical node in that
flowchart is handled by means consistent with sections (2) and (3)
of this rule, then:

(a) Substantially related activities both upstream and down-
stream of the node are also included for purposes of this rule; and

(b) Associated qualified property or investments in capital assets
shall receive respective tax benefits subject to other applicable

requirements.
Stat. Auth.: ORS 285A.075, 285C.050(5) & 285C.060(1)
Stats. Implemented: ORS 285C.050,285C.135,285C.180,285C.185 & 315.507
Hist.: OBDD 25-2010, f. & cert. ef. 6-14-10; OBDD 10-2015, f. & cert. ef. 10-
5-15

123-662-1000
Electronic Commerce Status

(1) An E-commerce zone may be any enterprise zone, whether
urban or rural, except as described in section (3) of this rule, provided
that the enterprise zone is itself already designated in accordance
with OAR 123-650 or 123-656 and has not terminated.

(2) Electronic commerce status fully overlays the entire area of
the enterprise zone designated as an E-commerce zone inclusive of
areas added by a subsequent change to the zone’s boundary.

(3) The sponsor of an enterprise zone may revoke its status as
an E-commerce zone by resolution(s), at any time, pursuant to which
the Department shall establish the effective date of revocation, and
that that enterprise zone is never again eligible to be an E-commerce
zone.

(4) To designate an E-commerce zone:

(a) The process begins with a zone sponsor’s sending a formal
advisory to the Department of its intent to so designate, which must
occur on or after an effective date in OAR 123-662-1200 and Octo-
ber 5,2015;

(b) The Department shall respond promptly to such an adviso-
ry, consulting with the sponsor about the availability of any desig-
nation and other pertinent information;

(c) Not less than 31 days after advising the Department, the
sponsor may submit its E-commerce designation, consisting of an
executed copy of a resolution that designates the zone an E-com-
merce zone, as adopted after consultation with the Department by
each governing body of the zone sponsor consistent with its charter,
by-laws or ordinances; and

(d) Subject to the resolution(s) in subsection (c) of this section
and other procedural matters being in order, as well as E-commerce
zone availability under the law, the Department shall issue a notice
of positive determination confirming the designation and establish-
ing its effective date.

(5)(a) If the Department receives advisories per subsection
(4)(a) of this rule from two or more zone sponsors within 15 days of
one another that exceed the number of available electronic commerce
designations, and the Department receives submissions in accordance
with subsection (4)(c) of this rule from those sponsors within 45 days
of the first advisory, then positive determination shall go to the zone
with the earlier date of resolution adoption by any cosponsor.

(b) If subsection (a) of this section results in a tie, ticbreakers
shall be employed in the following order:

(A) The enterprise zone that less recently had electronic com-
merce status;

(B) The formal advisory received on the earlier date;

(C) The zone with the greater number of cosponsors; or

(D) Special determination of the Director.

(c) If the Department receives fewer submissions than there are
available E-commerce zone designations, despite excess advisories
in subsection (a) of this section, then pursuant to advisories from
other zone sponsors, the Department shall process additional sub-
missions consistent with this section, until all available designations
are positively determined to have been made.

(6) The Department shall promptly give written notification and
explanation to any zone sponsor subject to a negative determination
of its electronic commerce designation and shall counsel the spon-
sor about the viability and timing of resubmission.

(7) As otherwise permissible, the Department may allow a zone
sponsor of an E-commerce zone to re-designate itself as an E-com-
merce zone at the time it re-designates the enterprise zone under ORS
285C.250, if the zone was designated for electronic commerce with-
in one year of the enterprise zone’s termination date.

Stat. Auth.: ORS 285A.075, 285C.060(1) & OL 2015, Ch. 648, Sec. 14(3)(c)

Stats. Implemented: ORS 285C.095; OL 2015, Ch. 648, Sec. 14 & 28

Hist.: OBDD 25-2010, f. & cert. ef. 6-14-10; OBDD 10-2015, f. & cert. ef. 10-

5-15

123-662-1200
Designated Areas

(1) If the Legislature allows additional electronic commerce
designations under ORS 285C.095 for enterprise zones, which are
currently limited to 15, the sponsor of any eligible existing enterprise
zone that is not already an E-commerce zone may designate itself as
an E-commerce zone in accordance with OAR 123-662-1000, pur-
suant to the date that the legislation took effect.

(2) The Department shall maintain and publicize information
identifying which enterprise zones are currently E-commerce zones.

(3) If an enterprise zone that has been an E-commerce zone for
more than one year terminates under ORS 285C.245, or if a zone
sponsor revokes its electronic commerce designation, the sponsor of
any eligible existing enterprise zone that is not already or is no longer
an E-commerce zone may designate itself as an E-commerce zone
in accordance with OAR 123-662-1000, pursuant to the date that the
termination and revocation took effect.

(4) The City of North Plains in Washington County is a city des-
ignated for electronic commerce under ORS 285C.100 effective on
March 4, 2002, such that

(a) All areas then or later inside the city limits or urban growth
boundary of the City of North Plains are the same as an “E-com-
merce zone,” as used in this division of administrative rules, but only
for purposes of Electronic Commerce and business firms that are eli-
gible on that basis under ORS 285C.050 to 285C.250 and 315.507.

(b) The city shall act as the effective zone sponsor and take
responsibility for all duties of a zone sponsor as they apply to an
Electronic Commerce business firm seeking to utilize areas of the
city for special benefits.

(5) If the Legislature provides additional electronic commerce
designations under ORS 285C.100 for cities, of which only one is
currently allowed, the governing body of any city that is not already
an E-commerce city may designate itself as an E-commerce city in
a manner equivalent to OAR 123-662-1000(4) to (6), except as pre-
scribed by the legislation, pursuant to the date that the legislation
took effect.

Stat. Auth.: ORS 285A.075,285C.050(5), 285C.060(1) & OL 2015, Ch. 648, Sec.

14(3)(c

Stzfts).(lrzlplemented: ORS 285C.095,285C.100 & 285C.135; OL 2015, Ch. 648,

Sec. 14

Hist.: OBDD 25-2010, f. & cert. ef. 6-14-10; OBDD 14-2012, f. & cert. ef. 8-15-
12; OBDD 10-2015, f. & cert. ef. 10-5-15

123-662-2000
Enterprise Zone Business Eligibility

Respective to the standard exemption from property taxes under
ORS 285C.175:

(1) A business firm engaged in Electronic Commerce will like-
ly be eligible in other ways under ORS 285C.135, but it shall not be
subject to the requirements or restrictions of those other ways once
the enterprise zone is effectively an E-commerce zone.

(2) If an eligible business firm that originally sought eligibili-
ty based on Electronic Commerce does not satisfy that definition, it
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may still receive authorization and exemption subject to another
way’s requirements or restrictions, except in an area described in
OAR 123-662-1200(4) or (5).

(3) The following may occur only once the enterprise zone is
effectively an E-commerce zone:

(a) Authorization and qualification of a firm that is eligible only
by virtue of Electronic Commerce; or

(b) Exemption of personal property permissible only under
ORS 285C.185(1)(b)(B).

(4) Property that due to section (3) of this rule does not quali-
fy for exemption by January 1 of the first year, for which a business
firm may claim the exemption, is not allowed to qualify later, even
if the enterprise zone becomes an E-commerce zone.

(5) After an area’s status as an E-commerce zone effectively
ceases, a business firm shall enjoy the following protection for
exemption on qualified property respective to Electronic Commerce
eligibility, notwithstanding that the firm might be eligible in anoth-
er way:

(a) Under ORS 285C.245(1), consistent with applicable ele-
ments of OAR 123-674-8100 and 123-674-8200, if for whatever rea-
son the underlying enterprise zone terminates and the location of the
qualified property is outside of a subsequent enterprise zone.

(b) Only under ORS 285C.245(1)(a), consistent with OAR 123-
674-8100(1)(b) regardless that the firm was already authorized or
qualified, upon:

(A) Revocation of the zone’s electronic commerce designation;
or

(B) Termination of the underlying enterprise zone and desig-
nation of the location of qualified property in another enterprise zone
without electronic commerce status.

Stat. Auth.: ORS 285A.075, 285C.050(5) & 285C.060(1)

Stats. Implemented: ORS 285C.095, 285C.100, 285C.135,285C.140, 285C.180,

285C.185 & 285C.245

Hist.: OBDD 25-2010, f. & cert. ef. 6-14-10; OBDD 10-2015, f. & cert. ef. 10-

5-15

123-662-2500
State Income Tax Credit for E-commerce Investment

For purposes of a business firm receiving and using the credit
under ORS 315.507 to offset state personal or corporate
income/excise tax liabilities:

(1) Respective to an enterprise zone’s designation as an E-com-
merce zone, relevant investments in Electronic Commerce capital
assets under ORS 315.507(2) must be:

(a) Made in an income or corporate excise tax year, during or
after which the designation took effect.

(b) In use, placed in service or completed in terms of con-
struction or installation only on or after the effective date of desig-
nation.

(2) The business firm must make:

(a) Application for authorization before the effective date of
revocation of the zone’s electronic commerce designation or termi-
nation of the underlying enterprise zone.

(b) The relevant investment on or before the date, on which the
enterprise zone terminates, irrespective of:

(A) Prior revocation of the zone’s electronic commerce status;
or

(B) Any continuing receipt or access to the standard property
tax exemption after termination.

(3) The business firm engaged or preparing to engage in Elec-
tronic Commerce may make relevant investments only:

(a) During or after an income/excise tax year, in which the firm
applies for authorization by submission of its application to the zone
sponsor, that ends before July 1 of the first property tax year of
exemption; or

(b) In an income/excise tax year that begins on or within less
than a year’s time preceding July 1 of any property tax year, in which
the business firm remains qualified and associated qualified property
is subject to exemption under ORS 285C.175.

(4) The third year after a credit was claimed for a year described
in subsection (3)(a) of this rule must be a year described in subsec-

tion (3)(b) of this rule, in order for the firm to receive and keep the
tax credit.

(5) Aside from their relation to Electronic Commerce and other
requirements, the capital assets that generate the tax credit:

(a) Comprise new acquisitions, investments or costs of the busi-
ness firm that are depreciable for purposes of federal income taxa-
tion, even if they are allowed to be and are, in fact, expensed on the
corresponding tax return.

(b) Must, consistent with sections (3) and (4) of this rule, be
associated concurrently with qualified property that is successfully
claimed for exemption from property taxes under ORS 285C.175,
and inasmuch as such assets are qualified property and are actually
used to earn the credit, they must in general (aside from incidental
oversights) also subsequently qualify for the exemption; neverthe-
less:

(A) Such assets may consist entirely or partially of items or
costs that are not qualified property or otherwise not allowed for
exemption, including but not limited to property exempt under anoth-
er law such as certain intangible personal property (though not ORS
307.123 or 285C .409), as well as property previously used inside the
E-commerce zone, or items located elsewhere in the zone apart from
the site identified in the authorization application but connected to
on-site Electronic Commerce activities; and

(B) Associated qualified property may consist entirely or par-
tially of items or costs that are unusable for the credit, including but
not limited to property distinct from Electronic Commerce activities,
in excess of the annual limit in subsection (7)(c) of this rule, or sub-
ject to use and occupancy by the qualified business firm through a
(non-capitalized) lease.

(6) The business firm will claim the credit as an amount entered
with “other credits” on the taxpayer’s state tax return for an
income/excise tax year, in which it makes the Electronic Commerce
investment (there is no prescribed form or worksheet). That tax year
must begin before the date prescribed under section 3, chapter 913,
Oregon Laws 2009, as amended in 2011 [c.730 §5] and in the future.

(7) The firm shall be responsible for maintaining tax records
under ORS 315.508, including but not limited to:

(a) Annual qualification for exemption under ORS 285C.175,
such as copies of forms filed with the county assessor and evidence
of avoided property taxes, sufficient zone employment, and so forth;

(b) Methods used to determine the basis and extent, by which
the firm/taxpayer attributes capital assets to Electronic Commerce for
purposes of calculating the credit; and

(¢) The actual cost of investments in terms of such calculations,
as well as the annual limit under ORS 315.507(4) of effectively up
to $8 million in relevant costs in any one income/excise tax year.

(8) The tax credit is inapplicable with the exemption under ORS
285C.409 (Long-Term Rural Tax Enterprise Zone Facility Incen-
tives).

(9) In terms of capital assets for Electronic Commerce (in con-
trast to property taxes, which typically relate to new physical vest-
ing), to “make an investment” means:

(a) As a matter of timing, to financially incur costs or binding
liability in payment for the asset, for example, by entering into a con-
struction contract or by having booked an order to buy equipment.

(b) Not only capital that is new to the E-commerce zone, but it
may also include the firm’s acquisition of assets already existing and

previously subject to use and occupancy in the enterprise zone.
Stat. Auth.: ORS 285A.075, 285C.050(5) & 285C.060(1)
Stats. Implemented: ORS 285C.060, 285C.095, 285C.100, 315.507 & 315.508
Hist.: OBDD 25-2010, f. & cert. ef. 6-14-10; OBDD 10-2015, f. & cert. ef. 10-
5-15

DIVISION 668

LOCAL ENTERPRISE ZONE SPONSORSHIP

123-668-0001
Purpose and Scope

This division of administrative rules provides guidance and
parameters applicable to:
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(1) Selected issues regarding how the local sponsor operates and
controls an enterprise zone, including with respect to business tax
incentives (primarily for the standard property tax exemption as
addressed in OAR 123-674); and

(2) Any situation provided by law, under which the local gov-
ernment or governments that sponsor an enterprise zone may (joint-
ly) impose additional requirements or conditions on a business firm
for receiving tax benefits associated with an investment in the enter-
prise zone.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.050 - 285C.250

Hist.: OBDD 26-2010, f. & cert. ef. 6-14-10; OBDD 13-2015, f. & cert. ef. 11~

12-15

123-668-0100
Sponsor of a Zone

OAR 123-001 (Procedural Rules) contains definitions used in
this division of administrative rules unless the context demands oth-
erwise. In addition, as used in ORS 285C.050 to 285C.250:

(1) “Sponsor” or “zone sponsor” includes the single city, port
or county, or the cities, ports or counties, or any combination of these,
collectively, as described in OAR 123-650 that:

(a) Most recently designated or re-designated the enterprise
zone under ORS 285C.065 or 285C.250; or

(b) Joined the zone with a change to the zone boundary under
ORS 285C.115.

(2) Sponsor also refers to:

(a) The tribal government and any city, port or county cospon-
sor of a reservation enterprise zone or a reservation partnership zone
under ORS 285C.306 (see OAR 123-656).

(b) The county, multiple counties or city that sought designa-
tion of a rural renewable energy development zone under ORS
285C.353 (see OAR 123-680).

(3) Depending on the particular context, “a sponsor” or “a zone
sponsor” may refer to a single sponsoring entity or “cosponsor’” of
the enterprise zone included in section (1) or (2) of this rule. Such
reference neither supersedes nor interferes with ORS 285C.105(2),
which compels all cosponsors to act jointly in fulfilling the duties of
the zone sponsor and in taking any action with respect to the zone,
with the exception of:

(a) Restriction on hotel/resort eligibility by a city or county at
designation, in joining with boundary change or partial revocation,
consistent with OAR 123-650-4800(2)(e) and (3); or

(b) Provision of local incentives as described in OAR 123-668-
1300.

(4) The zone sponsor does not include and is not any city, port
or county that simply consented to having part of its territory con-

tained in the zone as described in OAR 123-650-0500.
Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.370
Stats. Implemented: ORS 285C.050 - 285C.250, 285C.320 & 285C.353
Hist.: OBDD 26-2010, f. & cert. ef. 6-14-10; OBDD 13-2015, f. & cert. ef. 11-
12-15

Duties and Options

123-668-1000
Local Zone Manager

For purposes of ORS 285C.105(1)(a):

(1) The sponsor of an enterprise zone shall appoint and main-
tain a local zone manager, though not necessarily by resolution,
which must be done no more than 90 days after the zone’s re-/des-
ignation if one was not appointed through the documentation sub-
mitted under ORS 285C.074.

(2) The sponsor or a particular cosponsor may delegate the
authority to appoint the local zone manager to a person or body
including but not limited to the current local zone manager.

(3) The sponsor may make appointment of a local zone man-
ager by way of an established position at a local agency or organi-
zation, whether public or private, as opposed to a named person.

(4) The sponsor may appoint up to but not more than two per-
sons to serve as local co-managers of the zone, which may not be
treated as officially bifurcating the zone in any way.

(5) Except as explicitly proscribed by the zone sponsor, the local
zone manager shall act as the agent and representative of the enter-
prise zone in regard to any and all ministerial, intergovernmental,
technical or promotional functions of the zone sponsor.

(6) The local zone manager may be empowered by and on
behalf of the zone sponsor or a cosponsor to make discretionary deci-
sions or enter into agreements, for which the law does not stipulate
adoption of a resolution by the governing body or bodies of the spon-
Sor.

(7) Whenever a local zone manager is appointed or a new per-
son fills the appointed position, the sponsor needs to give written
notice to the Department, the Department of Revenue and the coun-
ty assessor soon afterwards.

(8) Anyone may serve as local zone manager, but it behooves
the sponsor to:

(a) Select a person/position with complementary responsibili-
ties, such as working regularly and locally with eligible business
firms; and

(b) Formalize zone manager duties in the person/position’s job
description or contract.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.105

Hist.: OBDD 26-2010, f. & cert. ef. 6-14-10; OBDD 13-2015, f. & cert. ef. 11-

12-15

123-668-1100
Reports by Sponsor at Beginning and End of an Enterprise Zone

(1) Within six months after re-/designation of any enterprise
zone, the zone sponsor shall provide the following information,
unless fully completed as part of documentation submitted with re-
/designation, to the Department and any other organization deemed
appropriate by the sponsor for purposes of ORS 285C.105:

(a) A description and examples of marketing plans, efforts or
materials for the zone;

(b) A list, map or other information necessary for identifying
publicly owned land or buildings that are available for lease or pur-
chase by an eligible business firm within the zone under ORS
285C.110 according to OAR 123-668-1400;

(c) For an urban zone, indices identifying all land within the
zone, which for example, may be accomplished by on-line locator
software, and for which specific tax lots or street addresses are need-
ed only for properties at which eligible development may occur;

(d) Description of adopted policies and reasonable requirements
that the sponsor will seek to impose under ORS 285C.150,285C.155,
285C.160 or 285C.203 on authorized business firms, which must
also be reported to the county assessor, Department of Revenue, and
contact agency for publicly funded job training providers and First
Source Hiring Agreements;

(e) Confirmation of having appointed the local zone manager
consistent with OAR 123-668-1000; and

(f) The final form of any change in the election or restrictions
to allow hotel, motel or destination resorts as eligible business firms
in all or certain city or county jurisdictions of the enterprise zones,
for which newly adopted resolution(s) are necessary as described in
OAR 123-650-4800(2)(e).

(2) The sponsor shall periodically update and repeat the report-
ing of information described in section (1) of this rule, as applica-
ble or necessary under ORS 285C.105.

(3) Within six months following the termination of an enterprise
zone unless re-designated in its entirety, the sponsor of the terminated
zone and the county assessor shall jointly submit to the Department
of Revenue, Department and contact agency, a complete list of:

(a) The names of all business firms authorized, certified or qual-
ified in the zone at the time of termination and located outside of any
currently designated enterprise zone;

(b) The dates of submission and approval for each authorization
or certification application;

(c) The anticipated initial first year of each exemption; and

(d) The status of each investment or exemption of the autho-
rized, certified or qualified business firm (for example, “under con-

struction”).
Stat. Auth.: ORS 285A.075 & 285C.060(1)
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Stats. Implemented: ORS 285C.060, 285C.070, 285C.105 & 285C.110
Hist.: OBDD 26-2010, f. & cert. ef. 6-14-10; OBDD 13-2015, f. & cert. ef. 11-
12-15

123-668-1300
Enhanced Public Services and Other Local Incentives

For purposes of ORS 285C.105(1)(b) and local incentives that
an enterprise zone sponsor or cosponsor elects by policy to provide
to authorized business firms qualifying for the standard property tax
exemption (see OAR 123-674) within its jurisdiction or service ter-
ritory:

(1) Such local incentives include but are not limited to:

(a) Enhanced availability or efficiency of local public services,
such as utilities, transportation access and public safety protection;

(b) Waivers, discounts or credits from local fees, charges, busi-
ness/license taxes and so forth; or

(c) Regulatory flexibility, expedited/simplified permitting, spe-
cial zoning designations, exceptions from ordinances, or the like that
do not significantly undermine regulations pertaining to health and
safety.

(2) Unless clearly stipulated in the sponsor policy as discre-
tionary, any such incentive is binding on that sponsoring government
and must be implemented (for example, by ordinance) and made reg-
ularly available for any business firm that makes application for
authorization on or after the effective date, on which the co/sponsor
adopted its policy to provide the incentive.

(3) With respect to any binding incentive, as opposed to one that
is discretionary:

(a) It shall be available or provided to any authorized or qual-
ified business firm on an equal basis within that portion of the enter-
prise zone exclusive to the relevant jurisdiction or service territory,
except that a city or county cosponsor may formally differentiate the
incentives available to authorized business firms operated as a hotel,
motel or destination resort;

(b) The zone sponsor shall actively help such firms to under-
stand, access and use any such incentive;

(c) The Department may recognize it in the context of benefits
customarily associated with the enterprise zone for purposes of gen-
erally marketing the zone;

(d) That an incentive is generally offered or available to other
business firms within the sponsor’s jurisdiction or service territory
does not affect its status as binding for purposes of the zone; and

(e) By virtue of the sponsor’s policy for further inducing autho-
rized or qualified business firms at locations inside the enterprise
zone under ORS 285C.105(1)(b): Relative exceptions or variance
from the normal provision of services, charging of fees, imposition
of regulations, etc. are allowable within the zone. In contrast, any dis-
cretionary incentive (even if exclusively for qualified business firms
in the zone) needs to fully conform to standard implementation of
the applicable state or local laws, charters, ordinances or conventions.

(4) For purposes of ORS 285C.245(5), in the case where the
zone Sponsor proposes one or more new incentives to replace an
incentive or incentives that are binding according to this rule, in order
to avoid termination of the zone:

(a) “Comparable value” means that the new incentives or incen-
tives, as a whole, need to provide not only an equivalent level of
direct financial benefit to business firms, but also exhibit similarity
in terms of other factors such as convenience.

(b) In determining whether “reasonable corrections of short-
comings in existing local incentives” are being made, the Department
may consider and take into account the extent to which an existing
incentive inordinately:

(A) Benefits some or all authorized or qualified firms; or

(B) Burdens local budgetary resources or utility capacity.

(5) A local incentive offered or binding in a cosponsor’s juris-
diction or territory has no bearing on the incentives:

(a) Of any other cosponsor in the same zone; or

(b) That the jurisdiction may offer in another enterprise zone
that it also sponsors.

(6) Applicable policies also include but are not limited to any
formal proposal for local incentives that was made before October
5, 2015, as part of an application for zone re-/designation or of a

request for a boundary change by a cosponsor seeking to join the
zone.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.105 & 285C.245
Hist.: OBDD 26-2010, f. & cert. ef. 6-14-10; OBDD 13-2015, f. & cert. ef. 11-
12-15

123-668-1400
Locally Available, Public Real Estate

For purposes of ORS 285C.105(1)(g) and 285C.110:

(1) The zone sponsor shall:

(a) Prepare and maintain a list and map of land, buildings and
structures within the zone that are:

(A) Owned by any agency on behalf of the state government or
by any municipal corporation;

(B) Not in use or officially designated for some public purpose;
and

(C) Suitable for an eligible business firm in terms of land use
zoning ordinances.

(b) Undertake reasonable efforts to make the real estate iden-
tified in subsection (a) of this section available for lease or purchase
by authorized or qualified business firms for purposes of the stan-
dard exemption on qualified property under ORS 285C.175 (see
OAR 123-674).

(2) Except as otherwise precluded under Oregon or federal
law/constitutional provisions, such firms are entitled to acquire the
real estate identified in section (1) of this rule at a fair market
rate/price, subject to the leasing or purchasing firm’s prompt devel-
opment or redevelopment of the property pursuant to an approved
application for authorization.

(3) As used in ORS 285C.110 and for purposes of this rule,
“municipal corporation’ has the same meaning as found under ORS
294 311, including but not limited to any special or local service dis-
trict, a people’s utility district or a joint operating agency under ORS
262.005.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.105 & 285C.110

Hist.: OBDD 26-2010, f. & cert. ef. 6-14-10; OBDD 13-2015, f. & cert. ef. 11-
12-15

123-668-1600
Funds Derived through an Enterprise Zone

Moneys received by the sponsor from business firms represent
a special but publicly accountable resource for the enterprise zone
sponsor, which are likely to be substantial in only unusual cases, and
include:

(1) As specified in statute or law:

(a) The authorization filing fee under ORS 285C.140(1)(c) con-
sistent with OAR 123-668-1700;

(b) The payback of one year’s tax savings in lieu of disqualifi-
cation under ORS 285C.240(6), as described in OAR 123-674-6600
to 123-674-6630; or

(c) The distribution to the sponsor and other taxing districts of
30 percent of the corporate income or excise taxes paid by a corpo-
ration under ORS 317.131, as addressed in OAR 123-690-8500.

(2) Additional requirements imposed by the sponsor on a busi-
ness firm, in conformance with OAR 123-668-2000 to 123-668-
2500.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.105, 285C.140, 285C.150,285C.155, 285C.160,

285C.203, 285C.240, 285C.403 & 317.131

Hist.: OBDD 26-2010, f. & cert. ef. 6-14-10; OBDD 13-2015, f. & cert. ef. 11-

12-15

123-668-1700
Authorization Filing Fee

For purposes of ORS 285C.140(1)(c):

(1)(a) When applying for authorization under ORS 285C.140,
an eligible business firm may be required to pay a fee that the spon-
sor of the enterprise zone has set, up to the greater of:

(A) $200; or

(B) An amount not exceeding 0.1 percent of the total estimat-
ed cost of the firm’s proposed investment in qualified property.
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(b) In other words, the amount of the fee may always be as
much as $200 for proposed investments of $200,000 or less and
1/1000th of the estimated cost for larger investments, even though
sponsors may charge a fee that is less than the maximum allowed.

(2) The sponsor shall uniformly implement the requirement of
an authorization filing fee according to a policy in place before
receipt of an affected application, though not necessarily through
written guidelines if the policy is simply and consistently executed.

(3) Written guidelines, however, are necessary for purposes of
section (9) of this rule, or to define factors under which the require-
ment, waiver or amount of an authorization filing fee may fluctuate,
such that the sponsor may vary the fee consistent with section (1) of
this rule according to certain criteria or situational factors, such as
the size or nature of the eligible business firm or its proposed invest-
ment.

(4) Failure by an eligible business firm to pay the required fil-
ing fee at the time of the firm’s submitting an application for autho-
rization may be grounds for the local zone manager’s refusal to pro-
cess it on the sponsor’s behalf.

(5) A zone sponsor that requires an authorization filing fee shall
collect payment in U.S. funds with the application for authorization
and issue a receipt.

(6) If either the zone sponsor or the county assessor deny the
application of an eligible business firm for authorization under ORS
285C.140, the sponsor shall refund any payment of an authorization
filing fee in full to the eligible business firm.

(7) If both the zone sponsor and the county assessor have
approved an eligible business firm’s application for authorization
under ORS 285C.140, neither the zone sponsor nor the county asses-
sor may later deny the eligible business firm’s authorization, quali-
fication or exemption because of failure to receive or collect payment
of an authorization filing fee.

(8) If a business firm is denied an exemption under ORS
285C.170 or 285C.175, the zone sponsor is under no obligation to
refund any amount of an authorization filing fee that was paid by the
business firm, unless the business firm is ineligible under ORS
285C.135 or was otherwise authorized improperly or by mistake.

(9) A sponsor may formally provide that in paying the fee, all
eligible business firms applying for authorization are required to
commit in writing to later reconcile the fee amount, in the event that
the actual cost of qualified property differs from the estimated cost
by 25 percent or more, either by receiving a partial refund or by pay-

ing the sponsor an additional amount.
Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.140(1)
Stats. Implemented: ORS 285C.140
Hist.: OBDD 26-2010, f. & cert. ef. 6-14-10; OBDD 13-2015, f. & cert. ef. 11-
12-15

Additional and Reasonable Requirements on Business Firms

123-668-2000
Applicable Situations

OAR 123-668-2000 to 123-668-2500 govern the following sit-
uations of locally imposed requirements in an enterprise zone:

(1) The written agreement by a certified business firm with the
zone sponsor for the long-term rural tax incentive under ORS
285C.403(3)(c) and described in OAR 123-690-2000.

(2) Standard property tax exemption in OAR 123-674 involv-
ing:

(a) A written agreement for the extended abatement of four or
five consecutive years in total under ORS 285C.160 between the
sponsor and an authorized business firm;

(b) Adoption of zone sponsor resolution(s), by which the statu-
torily required increase in zone employment of the firm is:

(A) Waived under ORS 285C.155 and 285C.200(2), including
criteria under ORS 285C.205 as applicable and the sponsor’s req-
uisite setting of a minimum level of employment; or

(B) Deferred under ORS 285C.203; or

(c) A policy and standards adopted by the sponsor of an urban
enterprise zone under ORS 285C.150 imposing local conditions on
authorized business firms, as addressed in OAR 123-668-2500.

(3) For which the county assessor is excused from any enforce-
ment role unless presented by the sponsor with documentation or evi-
dence of a business firm’s noncompliance and of how that effectively

invalidates the firm’s abatement of property taxes.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.105,285C.150, 285C.155,285C.160,285C.203
& 285C 403
Hist.: OBDD 26-2010, f. & cert. ef. 6-14-10; OBDD 13-2015, f. & cert. ef. 11-
12-15

123-668-2100
Basic Parameters

For purposes of local, additional requirements imposed by an
enterprise zone sponsor:

(1) They shall apply to a qualified business firm’s direct receipt
of the tax abatement, only:

(a) With respect to operations inside (or nearby and affected by
operations in) the enterprise zone; and

(b) Between the time when:

(A) The firm receives authorization (certification in the case of
the long-term rural tax incentives); and

(B) December 31 of the final year when the overall enterprise
zone exemption expires. (A zone sponsor, however, might require
through contractual agreement, as otherwise permissible by law, that
if the business firm were later to shut down its eligible operations in
the zone, it would be obligated to pay the sponsor a portion of the
tax benefit that the firm had earlier received. For example, this
amount might reasonably relate or vary according to how soon per-
manent stoppage of zone operations occurred after expiration of the
exemption.)

(2) Notwithstanding section (1) of this rule, the zone sponsor
and the business firm may mutually agree, possibly with certain con-
tingencies, to apply current requirements or provisions of an agree-
ment to future situations described in OAR 123-668-2000.

(3) They shall not require that the eligible business firm’s hir-
ing, recruitment, promotion, training, compensation or treatment of
its actual or potential employees, suppliers, contractors or customers
be based on:

(a) Those persons’ or businesses’ explicit residency or geo-
graphic location, consistent with OP-8236, Oregon Attorney General
(April 20, 1995); or

(b) Other legally impermissible criteria.

(4)(a) The consequence of a qualified business firm’s failing to
satisfy an additional requirement is not necessarily disqualification
or loss of property tax benefits;

(b) If that is the expected consequence, then it behooves the
zone sponsor to stipulate as much, especially in the case of any such
requirement respective to OAR 123-668-2000(1); and

(c) Pursuant to the agreement, resolution or final supporting
documentation:

(A) The firm’s failure may result rather in other penalties or
repercussions through breach of contract or as otherwise stipulated;
or

(B) The firm might fulfill an alternative requirement to avoid
disqualification. (An alternative requirement shall not preclude the
firm’s disqualification, if the firm later fails to fulfill the alternative

requirement or any other requirement)
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.105, 285C.150, 285C.155, 285C.160 &
285C 403
Hist.: OBDD 26-2010, f. & cert. ef. 6-14-10; OBDD 13-2015, f. & cert. ef. 11-
12-15

123-668-2200
Additional to Statutory Provisions

(1) A requirement imposed on a business firm by an enterprise
zone sponsor is strictly supplemental to the provisions under appli-
cable statutes or state laws, and it shall neither alter nor undermine
their effect or intent.

(2) With respect to the following, as established by relevant
state provisions, a requirement may in no way:

(a) Affect the basic eligibility or ineligibility of certain business
activities or uses of relevant property;
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(b) Modify any specified minimum level of investment by the
firm; or

(c) Alter the coverage, extent, period or any other direct aspect
of tax benefits, although:

(A) Alternative types of payment or financial contributions by
the firm are possible; and

(B) The sponsor shall set the total period of tax benefit as pro-
vided by the relevant law or statute.

(3) The requirements may neither modify nor in any way effec-
tively decrease or increase the stringency of state requirements for
hiring, general employment levels or average pay/compensation
associated with jobs or persons employed by the firm, and they shall
not even address such issues, except for local requirements that:

(a) Deal with employment other than what is affected or cov-
ered by the relevant state requirement (for example, construction or
temporary workers, part-time employees, or remuneration in a Port-
land-area urban zone);

(b) Set an alternative employment level under ORS 285C.155;

(c) Specify extra demands within the context of a First Source
Hiring Agreement that the firm is otherwise required to enter into,
as described in OAR 123-674-7700 to 123-674-7730; or

(d) Obligate the firm in a reasonable manner with respect to
workforce development, hiring/retention from certain sources or
groups, the particular nature of employee benefits, or other employ-
ment-related matters that are completely distinct from requirements

under ORS 285C.050 to 285C.250 or 285C 412.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.105, 285C.150, 285C.155, 285C.160 &
285C 403
Hist.: OBDD 26-2010, f. & cert. ef. 6-14-10; OBDD 13-2015, f. & cert. ef. 11-
12-15

123-668-2300
Reasonableness

This rule offers guidance for evaluating whether local additional
enterprise zone requirements are reasonable, such that:

(1) The requirements shall not vary dramatically or erratically
over time for business firms interested in investing in the zone and
seeking special benefits or waivers.

(2) The requirements shall not be arbitrarily applied, imple-
mented or enforced, in that the sponsor shall be consistent in not only
setting conditions, but also in how to handle compliance issues.

(3) The requirements may differentiate among relevant business
firms for a given situation as described in OAR 123-668-2000 in
terms of investment size, the firm’s industry and so forth, but such
differentiation shall be:

(a) Based on definable characteristics;

(b) Consistently applied in its own regard; and

(c) Related to an apparent or expressed public purpose.

(4) The requirements may entail economic costs to the firm
because of payments to the sponsor or other entities, or of actions
undertaken by the firm, but these costs (less any other consequent
benefit to the firm) in relation to OAR 123-668-2000(2)(b) or (c)
shall not exceed one-third of the tax savings associated with the
entire property tax abatement. With a written agreement, however,
in the case of OAR 123-668-2000(1) or (2)(a) the firm may accept
higher costs based on its own considerations.

(5) The requirements shall not demand procedures, practices or
investments in excess of anything undertaken in the firm’s industry
or related industries throughout the world, such that the sponsor shall
be prepared to show that such a demand has been accomplished in
the normal course of business elsewhere without apparent, extenu-
ating circumstances.

(6) No requirement may cause or compel actions by the firm
that have the potential to pose a significant other legal, financial or
business threat to the firm, including but not limited to:

(a) Surrendering significant rights, privileges or immunities
under state or federal law;

(b) Labor relations that may compromise practices by the firm
in other locations where it operates in the United States; or

(c) The release of information that is proprietary, confidential
or otherwise threatening to the firm’s market competitiveness or con-
tractual obligations or that of any third party.

(7) The criteria in this rule will typically concern a zone spon-
sor’s underlying policy, hence the recommendations in OAR 123-
668-2400 for deliberate and explicit policy-making to cover certain
potentialities.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.105, 285C.150, 285C.155, 285C.160 &

285C.403

Hist.: OBDD 26-2010, f. & cert. ef. 6-14-10; OBDD 13-2015, f. & cert. ef. 11-

12-15

123-668-2400
Zone Sponsor Policies

In terms of the means and authority by which local additional
requirements are put into effect:

(1) An enterprise zone sponsor shall consider a policy-making
approach to achieve accountability and maintain consistency in
imposing or setting such a requirement on business firms, especial-
ly in view of the following:

(a) Constitutional or other legal protections for business firms;
and

(b) General principles of fairness and clarity regarding public
purposes and intent.

(2) Such a policy may apply uniformly to the situations as
described in OAR 123-668-2000, or it may pertain to only certain sit-
uations.

(3) Such a policy is relevant to the sponsor’s rationale in grant-
ing or refusing special benefits or waivers, as well as the additional
requirements imposed or sought when granting the benefit or waiv-
er to a business firm.

(4) Except for conditions imposed by an urban enterprise zone
under ORS 285C.150, such a policy does not need to be prospec-
tively adopted, nor does it need to be based on formal documenta-
tion, and it may reflect the cumulative effect of the sponsor’s rele-
vant past actions. A formal, explicit and prospective policy is
preferable, especially whenever the following or comparable cir-
cumstances arise:

(a) Relevant requests by business firms are common or expect-
ed to become increasingly frequent;

(b) Sponsor would differentiate the basic decision to grant or
refuse a special benefit or waiver, or to impose additional require-
ments, in terms of business or investment size or other factors;

(c) The requirements imposed are numerous, complicated or
otherwise entail various contingencies or matters of judgment that
definite standards would facilitate; or

(d) The sponsor would depart from an apparent pattern in terms
of granting a special benefit or waiver or imposing certain corre-
sponding requirements.

(5) In an urban enterprise zone that has adopted a policy under
ORS 285C.150, as described in OAR 123-668-2500, any addition-
al requirements imposed with other situations described in OAR 123-
668-2000(2) must:

(a) Formally relate to the policy and standards adopted by the
zone sponsor; and

(b) Effectively supplement and not replace any condition nor-
mally imposed.

(6) A city, port or county government that sponsors two or more
enterprise zones is free to have different policies or to seek differ-
ent local additional requirements among those zones.

(7) In an enterprise zone sponsored by more than one city, port
or county, the cosponsors must all jointly:

(a) Adopt the same policy, standards, established local condi-
tions and so forth under equivalent authority or method for purpos-
es of this rule and the enterprise zone; and

(b) Approve the same requisite written agreement in each case.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.105, 285C.150, 285C.155, 285C.160 &

285C.403

Hist.: OBDD 26-2010, f. & cert. ef. 6-14-10; OBDD 13-2015, f. & cert. ef. 11-
12-15

Oregon Administrative Rules Compilation

2016 Edition

1-262

(11-15-15)



Chapter 123  Oregon Business Development Department

123-668-2450
Approving Agreements

The sponsoring city, port or county governments of an enter-
prise zone may authorize the written agreement with a business firm
in the case of OAR 123-668-2000(1) or (2)(a) through a number of
approaches, which may differ among the cosponsors, including but
not limited to the following examples:

(1) Approval by an official normally empowered to enter into
such an agreement under the laws, charters, ordinances and con-
ventions of the cosponsor;

(2) Approval by the person or persons formally and specifical-
ly recognized to conclude the agreement, pursuant to a previous
accord between the firm and the sponsor;

(3) A specific resolution by the governing body authorizing a
preliminary or final written agreement;

(4) A specific resolution by the governing body that authorizes
an agent to conclude such an agreement;

(5) A standing policy adopted by the cosponsor that empowers
a particular agent to negotiate such an agreement with all or some
firms on behalf of the cosponsor (for example, the local zone man-
ager); or

(6) An intergovernmental agreement that delegates to the
cosponsor(s), in whose jurisdiction the firm will locate its exempt
property, the right to execute the agreement on behalf of the entire
zone Sponsor.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.105, 285C.160 & 285C.403; OBDD 13-2015, f.

& cert. ef. 11-12-15

Hist.: OBDD 13-2015, f. & cert. ef. 11-12-15

123-668-2500
Additional Conditions in an Urban Zone

For purposes of additional conditions imposed on eligible busi-
ness firms by the sponsor of an urban enterprise zone under ORS
285C.150:

(1) The sponsor of the enterprise zone shall abide by OAR 123-
668-2000 to 123-668-2400.

(2) “Groups of persons” as used in ORS 285C.150(2) may com-
prise the general populace or labor force or any lesser number of per-
sons that is not explicitly defined in terms of geography/residency.

(3) In order to effect and enforce compliance, the sponsor of an
urban zone must include formal information in approving the appli-
cation for authorization that lists and clearly explains the specific
additional conditions to which the firm is committing, or to which
it may be obligated under certain contingencies.

(4) The written information as described in section (3) of this
rule shall appear in a standardized format that conforms to the pol-
icy that the zone sponsor has adopted for imposition of such addi-
tional conditions, and that is used for all eligible business firms
authorized in that urban enterprise zone, including but not limited to
a standard performance contract to which firms agrees.

(5) Failure by a firm to satisfy such additional local conditions
of an urban zone may affect the exemption in the following ways:

(a) Denial of the authorization under ORS 285C.140(2)(e), but
only if the firm does not formally “commit” to meet the conditions;

(b) Refusal of initial qualification for exemption under ORS
285C.175; or

(c) Disqualification of an ongoing exemption in accordance
with ORS 285C.240(1)(d), except as provided under 285C.240(6).

(6) The county assessor has an obligation to effect actions
described in subsection (5)(b) or (c¢) of this rule only insofar as the
zone sponsor has provided timely and written evidence of such fail-
ure.

(7) An eligible business firm shall have the same rights of
appeal as provided elsewhere in ORS 285C.050 to 285C.250 for
authorization and receipt of the enterprise zone exemption.

(8) The policy and standards adopted by the sponsor affect only
proposed investments for which an eligible business firm applies for
authorization after the date of adoption.

(9) The sponsor may impose the additional conditions only pur-
suant to a policy and standards, such that:

(a) The policy entails the adoption by the zone sponsor of for-
mal documentation outlining the sponsor’s purposes, process, fac-
tors of consideration and so forth; and

(b) The policy contains standards consisting of established and
transparent measures, methods or criteria to implement the policy
and define the conditions, as well as specific consequences for the
firm’s failure to satisfy those conditions.

(10) Any imposed additional condition must relate in some way
to employment opportunities for one or more groups of persons,
through:

(a) Actions by the eligible business firm;

(b) Use of funds or resources from the firm;

(c) Other efforts supported by the firm; or

(d) Other means, for which the result is employment-related
benefits for groups of persons, consistent with 47 OTR 557 (TC
4167, 1999).

(11) Only urban zone sponsors that have established and imple-
mented a policy and standards described in this rule shall submit a
report under ORS 285C.150(6), on or about anniversary date of the
policy’s adoption every four years, through the offices of the State
Senate President and the Speaker of the Oregon House of Repre-
sentatives.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.150

Hist.: OBDD 26-2010, f. & cert. ef. 6-14-10; OBDD 13-2015, f. & cert. ef. 11-

12-15

DIVISION 674

STANDARD EXEMPTION ON TAXABLE
ENTERPRISE ZONE PROPERTY

NOTE: Department of Revenue forms referenced in this division are avail-
able from the Department of Revenue, Property Tax Division, 955 Center
St NE, PO Box 14380, Salem OR 97309-5075, phone 503-378-4988, 800-
356-4222, TTY 800-886-7204, fax 503-945-8737, and web http://www.ore-
gon.gov/DOR/PTD/enterform.shtml.

123-674-0001
Purpose, Scope and General Process for Businesses Seeking
Exemption

(1) This division of administrative rules clarifies, specifies and
establishes elements of ORS 285C.050 to 285C.250 (Oregon Enter-
prise Zone Act) for the determinations, procedures and requirements
relevant to the three- to five-year exemption from property taxes
under ORS 285C.175 on qualified property of eligible business firms
in any enterprise zone.

(2) The outline of these rules, regarding a business firm’s receipt
of this exemption, is that:

(a) The sponsor of the enterprise zone may extend the usually
three-year period to four or five consecutive years in total by exe-
cuting a written agreement with the firm before approval of appli-
cation in subsection (c) of this section.

(b) The firm must be engaged in eligible activities as primari-
ly determined with authorization.

(c) The firm must apply for authorization, generally before any
work begins on the new investment, and the local zone manager and
the county assessor need to authorize the firm.

(d) The firm must initially satisfy certain hiring criteria and then
maintain corresponding employment minimums during the entire
exemption period in order to first become and then stay qualified.

(e) The exemption is primarily on certain new property and only
for an authorized firm that timely claims the exemption with the
assessor after it has placed the property in service; before that, it may
be exempt under ORS 285C.170.

(3) These administrative rules are not meant to interfere with the
fiscal parameters or the direct administration of property taxes by
county assessors, and they do not supersede administrative rules of
the Department of Revenue in OAR chapter 150, as adopted or
amended in the future, for purposes necessary under the statutory
sections listed in ORS 285C.125(1).

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.045 & 285C.050 — 285C.250

Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10
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123-674-0100
Definitions

OAR 123-001 (Procedural Rules) contains definitions in addi-
tion to the following, as used in this division of administrative rules
along with terms under ORS 285C.050, unless the context clearly
indicates otherwise:

(1) “Annual Employment” means the number of employees as
averaged over the course of a year of exemption under ORS
285C.175 based on OAR 123-674-4000.

(2) “Application” means the latest revision of the Department
of Revenue form 150-303-029, Oregon Enterprise Zone Autho-
rization Application (inclusive of attachments), as filled out and
submitted by a business firm.

(3) “Approval Form” means the latest revision of the Depart-
ment of Revenue form 150-303-082, Oregon Enterprise Zone
Authorization Approval that documents authorization of the
Firm/applicant.

(4) “Claim Employment” means the total number of employees
on the date when an authorized business firm files its exemption
claim under ORS 285C.220, or on the corresponding April 1,
whichever is earlier.

(5) “County Wage” is the average annual figure under ORS
285C.050(4) for all industries in the county, as published at the time
when one of the following effectively occurs (whichever is latest),
according to the transition from one year’s figure to the next as estab-
lished by the Department:

(a) Application is approved (Firm/applicant is authorized) under
ORS 285C.140(6);

(b) Statement of authorization renewal is submitted under ORS
285C.165(1) for purposes of 285C.160(4); or

(c) Exemption claim is initially filed under ORS 285C.220 and
285C.225 by an inactively authorized business firm under ORS
285C.165(4).

(6) “Estimate” and “estimated,” as used in ORS 285C.140(2),
mean current expectations of the owners, managers and executives
of an eligible business firm, based on the best information available
at the time, and shall not be construed as binding.

(7) “Existing Employment” means the number of employees
averaged over the entire 12-month period preceding the date on
which the Application is submitted under ORS 285C.140 based on
OAR 123-674-4000.

(8) “Firm/applicant” means a business firm that is seeking to
have an Application approved in order to be authorized in an enter-
prise zone, or that has received approval but not yet begun exemp-
tion under ORS 285C.175.

(9) “Preauthorization Conference” refers to consultation
between a Firm/applicant and enterprise zone sponsor/local zone
manager, to which the county assessor is invited, and the associat-
ed written summary under ORS 285C.140(4) to (6), as required to
take place after submission of the Application and before comple-
tion of the Approval Form. The Department shall set forth further
guidelines for the Preauthorization Conference, which are hereby
incorporated into and made part of these administrative rules by ref-
erence.

(10) “Year” means a calendar year or assessment year from Jan-
uary 1 to December 31 (and not a property tax or government fiscal
year) consistent with the definitions under ORS 285C.050(1), (20)
and (22).

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: 285C.050 — 285C.250
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-0200
“Employment” Terminology

As used in OAR 123-674-0100, with respect to counting the
“number of employees” for purposes of this division of administra-
tive rules, especially 123-674-4000 to 123-674-4800:

(1) It does not involve averaging based on hours worked, such
as full-time equivalency, but rather relies on counting full-time, year-
round jobs associated with relevant business operations throughout

the enterprise zone, either at a particular time or on average over a
year or 12-month period.

(2) It relates primarily to “employees of the firm” or “employ-
ment of the firm,” as used in ORS 285C.200 and 285C.210, which:

(a) Includes positions or persons who are:

(A) Employed directly by the business firm, or retained by lease
or contract with the person or a third party, but the firm selected and
directly manages them;

(B) Engaged a majority of their time in eligible operations under
ORS 285C.135, including but not limited to persons who perform eli-
gible activities as described in OAR 123-674-1100 or 123-674-
1200(3) or (4); and

(C) Located anywhere inside the enterprise zone in terms of
where they spend at least 75 percent of their time on the job, as well
as official work site.

(b) Excludes positions or persons who are employed or per-
forming work:

(A) At temporary or seasonal jobs;

(B) For 32 or fewer hours per week;

(C) Solely in the construction, modification or installation of
qualified property;

(D) Regularly outside the zone boundary;

(E) The majority of their time in ineligible operations; or

(F) With any other business firm, including but not limited to
affiliates or commonly owned companies.

(3) Consistent with subsection (2) of this rule, only full-time
jobs with the firm that are filled indefinitely and exist year-round at
the firm’s eligible operations inside the zone are normally counted.
The following are exceptions:

(a) Only employees who work at the particular headquarter-type
facility (see OAR 123-674-1700) matter, irrespective of other eligi-
ble employees inside the zone and paragraph (2)(a)(C) of this rule;

(b) For the transfer of eligible operations within 30 miles of
zone boundary, further requirements described in OAR 123-674-
4100(4) and 123-674-4600(2) also cover employees at affected sites
outside the zone.

(c) The prohibition on jobs losses more than 30 miles outside
the zone also encompasses persons employed:

(A) At any type of business operation in Oregon, not only the
eligible kind, as are transferred into the zone; and

(B) By any commonly control company (see 123-674-4200).

(d) Jointly owned firms may combine their employment
throughout the zone subject to section (4) of this rule.

(e) Temporary workers filling permanent positions are accept-
able if the county assessor and the local zone manager conclude that:

(A) The qualified business firm is making every reasonable
effort to fill such positions with permanent, regular hires; and

(B) The temporary workers and other potentially available job
applicants do not meet reasonable, minimum standards of the firm
for permanent hire, such as a high school diploma or equivalency.

(4) Under ORS 285C.135(4), two or more business firms with
100-percent common ownership may elect to be treated as a single
firm for combining zone employment, irrespective of paragraph
(2)(b)(F) of this rule, if authorized representative(s) of the firms or
a parent company formally notify the local zone manager and coun-
ty assessor to that effect before or with the initial exemption claim
under 285C.220. Such an election affects all applicable provisions
under 285C.050 to 285C.250 and this division of administrative
rules, including but not limited to rendering moot any inter-firm lease
of qualified property (which would then all be simply owned by the
Firm/applicant), but it does not carry over to any subsequent autho-
rization except in a terminated zone.

(5) Only newly created jobs may satisfy required increases in
employment levels, as opposed to any employee associated with the
merger or acquisition of another business firm or its existing oper-
ations or property, except positions inside the zone that were vacant
for 60 or more days at the time of Application, and for which reem-
ployment was otherwise unlikely.

(6) As used in this rule and under ORS 285C.050:
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(a) “Person” may mean two or more part-time employees who
together perform a single job involving more than 32 hours of work
per week by virtue of an established (job-sharing) arrangement.

(b) “32 hours per week” is computed by taking the total num-
ber of hours over the course of a year, for which the person is reim-
bursed in the form of wage or salary, including but not limited to paid
holidays, vacation and so forth, and dividing by 52.

(c) “Temporary or seasonal jobs” are nonpermanent positions,
including but not limited to persons acquired and receiving com-
pensation through the firm or an outside agency on a short-term, ad
hoc or as-needed basis, or where the firm hires, leases or contractu-
ally employs a persons for any anticipated period of less than 12 con-
secutive months.

(7) There is no necessary relationship between minimum
employment requirements and the requisite First Source Hiring
Agreement, as addressed in OAR 123-070 and 123-674-7700 to 123-
674-7730.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.050, 285C.135, 285C.200 & 285C.210

Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10; OBDD 31-2010, . 6-30-10, cert.

ef. 7-1-10; OBDD 15-2012, f. & cert. ef. 8-15-12

Extended Tax Abatement

123-674-0500
General Points

With respect to an extended period of property tax abatement
longer than three years under ORS 285C.160 and 285C.175(2)(b):

(1) The extended period effectively exposes a qualified business
firm to needing to comply for one or two more years with all regu-
lar enterprise zone requirements, and to pay back all four or five
years of exemption as a consequence of noncompliance and regular
disqualification.

(2) The exemption shall revert to the basic three-year period
upon failure to satisfy applicable requirements described in OAR
123-674-0600 or 123-674-0700 during any of the four or five years,
as well as repayment of taxes abated (only) in the fourth or fifth year.

(3) An eligible business firm has the same rights of appeal as
provided elsewhere in ORS 285C.050 to 285C.250 for the enterprise
zone exemption, and no part of this division of administrative rules
shall interfere with those rights, subject to the determination of appel-
late authorities.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.050, 285C.160 & 285C.165
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-0600
Compensation Standard

For purposes of ORS 285C.160:

(1) To qualify for the additional one or two years of exemption
on qualified property in a rural enterprise zone or an urban enterprise
zone outside the Metro/Portland-area regional urban growth bound-
ary

(a) All of an eligible business firm’s Affected Employees must
on average receive Compensation of not less than 150 percent of the
County Wage; and

(b) This requirement must be satisfied for and during each year
throughout the exemption’s first three years and the additional one
or two years in order to receive any additional year.

(2) The County Wage is fixed during the entire enterprise zone
exemption period consistent with OAR 123-674-0100(5) and 123-
674-3700.

(3) For purposes of this rule, the regular yearly Compensation
(excluding bonuses and so forth) of any applicable position tem-
porarily vacant due to unforeseen circumstances at any time during
the year may be used in computing the annual average Compensa-
tion for all such Affected Employees.

(4) As used in this rule “Affected Employees” means persons,
positions or jobs under ORS 285C.050(13) that satisfy the follow-
ing criteria:

(a) Included as “employment of the firm” in accordance with
OAR 123-065-0200; and

(b) New jobs filled for the first time:

(A) After the date of Application under ORS 285C.140(1), even
if an individual filling the job is already employed by the eligible
business firm in another position that is refilled within the zone; and

(B) On or before December 31 at the end of the initial exemp-
tion year.

(5) As used in ORS 285C.160 and in this rule, “Compensation”:

(a) Includes all remuneration in the form of wages, salary, over-
time pay, shift differential, profit-sharing, bonuses, paid vacation or
financial benefits such as life insurance, medical coverage and retire-
ment plans; but

(b) Excludes free meals, club membership, workplace ameni-
ties, any benefit mandated by federal, state or local law (employer’s
share of social security, unemployment insurance, efc.), or the like,
as well as:

(A) Commissions (except at eligible call center or electronic
commerce operations); or

(B) Gratuities and tips (except in association with eligible hotel,

motel or destination resort operations).
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.160, 285C.165 & 285C.240
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-0700
Written Agreement between Sponsor and Eligible Business Firm

For purposes of the written agreement that is required between
the sponsor of an enterprise zone and an eligible business firm under
ORS 285C.160:

(1) To receive additional one or two years of exemption, the
written agreement must be finalized no later than completion of the
Approval Form.

(2) Both the Firm/applicant seeking an extended abatement and
the sponsor of the zone (see OAR 123-668-2400) must formally
authorize the written agreement.

(3) The written agreement shall specify whether:

(a) The total period of abatement is four or five consecutive
years; and

(b) The Firm/applicant needs to fulfill additional requirements,
as well as what they are exactly, in accordance with OAR 123-668.

(4) Adherence to or satisfaction of such additional requirements
shall in no way condition the first three years of an eligible business
firm’s enterprise zone exemption under ORS 285C.175(2)(a).

(5) Notwithstanding section (1) of this rule, if the zone spon-
sor rejected a Firm/applicant’s request for an extended tax abatement,
and the Application was subsequently approved, but commencement
of construction, modification or installation of qualified property has
not yet occurred, then the sponsor may reverse its decision and enter
into a written agreement based on a resubmitted Application

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.140, 285C.160 & 285C.175
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

Business Eligibility

123-674-1000
Special Business Distinctions

(1) As used in ORS 285C.050 to 285C.250, “hotel, motel or
destination resort,” consistent with ORS 699.005 and OAR 150-
285C.180, means a facility that:

(a) Offers rooms, suites of rooms, cabins, houses or other such
units for transient lodging to persons typically from beyond the local
area through direct overnight rental, time-share arrangements or
other types of limited transactions;

(b) May include one or more visitor-oriented services, facilities
or recreational activities, including but not limited to restaurants,
laundry, conference rooms, golf course, swimming pool, tennis
courts, ski runs, marinas or bicycle paths; and

(c) May be commonly described or labeled as an inn, resort,
convention center or by other such names.

(2) As used in ORS 285C.050(3):

(a) “Municipal corporation” has the same meaning as found
under ORS 294.311, including but not limited to any special or local
service district, but excluding a people’s utility district or a joint oper-
ating agency under ORS 262.005.
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(b) “Operating or conducting one or more trades or business-
es” means to manage or undertake commercial affairs, as evidenced
by the following:

(A) Establishment of a place of business and acquisition of
property that is necessary to perform business operations through
ownership, renting or leasing;

(B) Approval to do business from the appropriate regulatory
authorities, as documented by required licenses or permits;

(C) Capital investment or financing, including self-financing,
and procurement of supplies or services from other businesses or
operations within the firm;

(D) Maintenance of business records such as those related to
sales, shipments, personnel or payroll; and

(E) Ultimate pursuit is producing or furthering the production
of income.

(3) “Separate” as used in ORS 285C.135(3) means a definitive
and physical demarcation, including but not limited to a wall between
eligible and ineligible activities sufficient to distinguish the employ-

ees and qualified property pertaining to either one.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.070 & 285C.135
Hist.: OBDD 27-2010, . & cert. ef. 6-14-10

123-674-1100
Basic Eligibility of Firms and Operations

For purposes of determining the business eligibility under ORS
285C.135(1) in an enterprise zone:

(1) The Firm/applicant (when qualified) must:

(a) Be a “business firm” consistent with OAR 123-674-1000;
and

(b) Produce, sell or provide goods, commodities, products, mer-
chandise, work or services to other businesses or business operations,
or be capable of doing so, through eligible activities.

(2) A business firm’s relevant operations will indicate such eli-
gibility if they are:

(a) Performed for internal purposes of the firm;

(b) Reimbursed through sales to another business firm;

(c) Equivalent to what is done for other business firms, even if
the actual customer is a government agency or a public or nonprof-
it corporation/organization; or

(d) Undertaken to create or add value to goods, products or ser-
vices for ultimate exchange with persons or entities residing beyond
the local economy.

(3) Besides manufacturing, assembly, fabrication, processing,
shipping or storage, eligible activities include:

(a) Industrial processes or services such as cleaning, coating,
curing, kiting, labeling, laminating, packaging, refining, smelting,
sorting or treating;

(b) Generation or co-generation of electricity, steam or heat;

(c) Recycling of post-consumer or post-production materials or
wastes;

(d) Nonretail, in-shop refurbishment or restoration of equipment
or machinery;

(e) Maintenance service or repair work on vehicles, products,
parts or devices, performed on a nonretail basis at a permanent loca-
tion, facility or shop, including but not limited to warranty service
contracted or paid for by the manufacturer;

(f) Technical/customer support performed for internal purpos-
es of the firm, or for which a nonretail third party such as the prod-
uct’s distributor or manufacturer contracts or pays;

(g) Standardized product testing, quality control or laboratory
work;

(h) Bulk clerical processing;

(1) Development of standardized computer software products or
customized products for business users;

(j) Printing or mass document production;

(k) Distribution;

(1) Wholesaling, which may include complex transactions for
single-item purchases by other businesses of large equipment involv-
ing contracts, factory-ordered specifications or other attributes dis-
tinguishing the sale from retail;

(m) Production of agricultural, mineral, timber or other prima-
ry goods or commodities; or

(n) Similar types of business operations.

(4) As a matter of principle, eligibility and ineligibility are
mutually exclusive for purposes of ORS 285C.135.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.135

Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-1200
Ineligible Activities

For purposes of ORS 285C.135(2):

(1) The following activities are ineligible, and property used in
these activities may not qualify for an enterprise zone exemption,
regardless that it serves other businesses:

(a) Retail sales of goods or services;

(b) Retail food service or serving of meals;

(c) Tourism attractions or similar services;

(d) Entertainment or recreation provided directly to the patron
or user;

(e) Child care or similar services;

(f) Provision of health care, medical services or similar services
to patients;

(g) Professional services, such as accounting, communications,
design, engineering, legal advice or management;

(h) Actuary, appraisal, banking, brokerage, extension of cred-
it, insurance, investment, money lending or similar financial services;

(1) Leasing or management of real estate;

(j) Provision of residential housing for purchase or lease;

(k) Construction or modification of real property;

(1) Installation of fixtures, machinery or equipment;

(m) Recreational vehicle parks; or

(n) Other similar types of business operations.

(2) A business firm is eligible, regardless of the presence with-
in the enterprise zone of one or more activities listed in section (1)
of this rule, if the requirements of OAR 123-674-1300 or 123-674-
1400 are satisfied.

(3) Activities described in or comparable to subsections (1)(b)
through (i) of this rule, as well as associated employees and property,
are eligible if performed by business firm:

(a) In direct support of its eligible operations or as amenities for
associated employees/personnel;

(b) Within the same enterprise zone; and

(c) To support or benefit operations/personnel located mostly
inside the zone, such that if more than 25 percent of the activity sup-
ports or benefits the firm’s operations outside the zone in terms of
person-time or costs, then the requirements of OAR 123-674-1700
for headquarter-type facilities must be fulfilled.

(4) Notwithstanding OAR 123-674-1100, an activity is eligible
in the following cases notwithstanding:

(a) Subsection (1)(a) to (i) of this rule or similar activities with
electronic commerce operations located in an area designated as
such, in accordance with OAR 123-662.

(b) Subsection (1)(a) to (e) of this rule with a hotel, motel or
destination resort in an enterprise zone identified by OAR 123-674-
1500, if the activity is at the same location, and owned and operat-
ed in common with the hotel, motel or destination resort, and 50 per-
cent or more of its receipts are derived from guests staying overnight
there.

(c) Subsection (1)(a), (d), (g), (h) or (i) of this rule or similar
activities with operations described in OAR 123-674-1600 (Call
Centers).

(d) Subsection (1)(d) to (i) of this rule or similar activities with
a facility described in OAR 123-674-1700 (Headquarter Facilities).

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.135 & 285C.185
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-1300

Eligible Business Firm with Ineligible Activities
For purposes of ORS 285C.135(3):
(1) A Firm/applicant is eligible:
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(a) If when qualified, it engages in an eligible activity in the
enterprise zone;

(b) Provided that any ineligible activity of the Firm/applicant
is at a separate business operation; and

(c) Regardless of the degree to which an ineligible activity rep-
resents the Firm/applicant’s main commercial pursuit.

(2) Any requirement to hire, maintain or compensate employ-
ees under ORS 285C.050 to 285C.250 applies only to “eligible
employees,” as used in ORS 285C.140(1)(a), consistent with OAR
123-674-0200.

(3) Firm/applicant and the local zone manager shall see that the
Preauthorization Conference addresses distinctions relevant to this
rule, and the local zone manager shall assist the firm and the coun-
ty assessor in determining such portions of the firm’s property that
will qualify.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.135, 285C.200 & 285C.210
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-1400
Gross Receipts Test

(1) A gross receipts test shall determine the eligibility of a busi-
ness firm or business operation that partially involves an ineligible
activity only when:

(a) There are Applicable Gross Receipts;

(b) The firm is not eligible as described in OAR 123-674-
1200(4); and

(c) For lack of definitive or physical separation, the ineligible
activity cannot be effectively isolated from eligible activities for pur-
poses of OAR 123-674-1300.

(2) The Firm/applicant or operation passes the gross receipts test
and is otherwise eligible for authorization and qualification in the
enterprise zone, if the ratio of Applicable Gross Receipts to Ineligi-
ble Receipts equals or exceeds 4.0.

(3) For purposes of this rule, the local zone manager shall see
as part of the Preauthorization Conference that the authorization
includes:

(a) An explanation of the eligibility of the firm or operation con-
sistent with this rule; and

(b) Arrangements to substantiate this for the firm’s future qual-
ification, as appropriate.

(4) “Applicable Gross Receipts” as used in this rule are based
on:

(a) Sales revenue derived directly from a party external to the
firm in exchange for goods, products, commodities, merchandise,
work or services;

(b) Operations located entirely inside the enterprise zone;

(c) All activities of the firm within the enterprise zone;

(d) An annual total for the most recent fiscal year or calendar
year; and

(e) The commercial state of affairs, as realized when the firm
is qualified for the property tax exemption being sought, which is
estimated for purposes of the Application or Preauthorization Con-
ference.

(5) “Ineligible Receipts™ as used in this rule are that subset of
the same Applicable Gross Receipts that arise from an ineligible
activity described in OAR 123-674-1200(1), including but not lim-
ited to receipts that entail:

(a) Consumption by an end-user among the public;

(b) Sales directly to a household or individual that is neither
another business firm nor operating as such; or

(c) No subsequent resale of the applicable goods or products by

the firm’s customer.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.135 & 285C.140
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-1500
Local Option for Hotels, Motels and Destination Resorts

(1) For purposes of exemption under ORS 285C.175 (but not
285C.170) on qualified property owned or leased and operated by a
Firm/applicant as a hotel, motel or destination resort inside an enter-

prise zone, with respect to eligibility under ORS 285C.135(5)(c), the
business firm and the property must:

(a) Satisfy all applicable requirements; and

(b) Locate in a zone or portion of a zone as permitted under
ORS 285C.070 and described in section (2) of this rule.

(2) For hotel/resort businesses, allowable enterprise zones
include:

(a) Any future enterprise zone that is acknowledged by the
Director in the order of designation as having opted to exempt such
qualified property under ORS 285C.070 (see OAR 123-650-2200);
and

(b) Subject to change, the following 41 current enterprise zones:

(A) The entire area of the Baker/County, Bay Area, Cascade
Locks/Hood River, Columbia Cascade, Columbia River, Coquille
Valley, Estacada, Florence, Forest Grove/Cornelius, Fossil, Grande
Ronde, Grant County, Greater Umatilla, Harney
County/Burns/Hines, Harrisburg, Jackson County, Klamath
Falls/Klamath County, Lake County/Lakeview, Lower Umpqua,
Malheur County, Medford Urban, Molalla, Port Orford, Roberts
Creek, Rogue, Sandy, Sherman County, South Columbia County,
South Douglas County, Sutherlin/Oakland, Sweet Home, The
Dalles/Wasco County, Tillamook, Veneta and Woodburn Enterprise
Zones and the Cottage Grove, Creswell & Southern Lane County
Enterprise Zone;

(B) The Dallas/Independence/Monmouth Enterprise Zone,
except for any area of Polk County outside city limits;

(C) The Deschutes Rural Enterprise Zone, except for any area
of Deschutes County outside city limits;

(D) The Jefferson County Enterprise Zone, except for the incor-
porated territory of the City of Madras;

(E) The Lower Columbia Maritime Enterprise Zone, except for
the incorporated territory of the City of Rainier; and

(F) The South Santiam Enterprise Zone, except for the incor-

porated territory of the cities of Albany, Millersburg and Tangent.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.070, 285C.135 & 285C.185
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10; OBDD 15-2012, f. & cert. ef. 8-15-
12

123-674-1600
Call Centers

For purposes of ORS 285C.135(5)(a):

(1) A Firm/applicant and its operations are eligible, regardless
of retail or financial services, if:

(a) They serve the firm or its clients exclusively through com-
puter, electronic, telephony or other telecommunication methods;

(b) No more than 10 percent of the customers or business trans-
actions come from inside the local calling area, in which telephone
calls are normally made to and from the firm’s location in the enter-
prise zone without long distance telephone charges or service; and

(c) Not engaged in telemarketing, but rather the firm is taking
unsolicited orders or responding to prior instruction, including but
not limited to:

(A) Following-up on pledges or expressions of interest to the
firm or its client;

(B) Checking with users of client-supplied goods or services,
for example, to continue or renew recently expired membership, con-
tract, etc.; or

(C) Collection of voluntarily incurred dues, fees or other
charges payable to the client.

(2) The percentage in subsection (1)(b) of this rule is:

(a) First substantiated by the Firm/applicant or local zone man-
ager with the Application or Preauthorization Conference;

(b) Not predicated on the actual transaction or customer com-
munication through a landline telephone call, but only on relative
location as if it were;

(c) Calculated by dividing the number of customers or trans-
actions in the local calling area by the firm’s total, arising from the
operations in the zone; and

(d) Not dependent on precise calculation or verification, if the
generally regional or national extent of the firm’s activities allow for
a reasonable assumption of compliance.
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Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.135
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-1700
Headquarter Facilities

For purposes of ORS 285C.135(5)(b):

(1) A Firm/applicant and its operations are eligible, regardless
of retail, financial, professional or other such ineligible activities, if:

(a) The business is operating at two or more sites in significant
ways outside of the enterprise zone;

(b) The operations in the zone support and serve the firm’s other
operations throughout this state or throughout a multiple-state or larg-
er region; and

(c) In approving the Application, the local zone manager
includes a formal finding by the sponsor pursuant to the Preautho-
rization Conference under ORS 285C.140(7).

(2) The formal finding for subsection (1)(c) of this rule shall:

(a) Describe how the proposed investment and the business firm
will satisfy subsections (1)(a) and (b) of this rule, including indica-
tions of applicable services, relevant region and the relationship
among intra-firm operations; and

(b) State that the proposed investment is significant for the
enterprise zone and the local economy succinctly explaining the rea-
sons for this significance, such as size of anticipated operations rel-
ative to local measures of commerce, special job opportunities, diver-
sification, strategic, marketing or visibility objectives of the zone, or
other impacts.

(3) As required under ORS 285C.180(2)(g), the business firm
may not qualify for the exemption under ORS 285C.175, if the actu-
al investment in qualified property does not essentially conform to
the proposed investment as described in the Application and section
(2) of this.

(4) The local zone manager may modify the formal finding prior
to an authorized business firm qualifying for the exemption, con-
sistent with Application amendment in OAR 123-674-3200.

(5) For purposes of OAR 123-674-4000 to 123-674-4800, as
provided under ORS 285C.200(7)(b)(B), only the employees
working at a facility described in this rule are counted consistent with

OAR 123-674-0200(3)(a).
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.135, 285C.140, 285C.180 & 285C.200
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10; OBDD 15-2012, f. & cert. ef. 8-15-
12

Authorization Application and Approval

123-674-2000
Timely Submission

For purposes of ORS 285C.140(1):

(1) In applying for authorization with the sponsor of an enter-
prise zone and the county assessor, the Firm/applicant shall:

(a) Fill out the Application as completely as the Firm/applicant
is capable of doing;

(b) Have the Application signed and dated by an owner, exec-
utive officer or legally authorized representative of such an owner
or officer of the Firm/applicant; and

(c) Submit the Application by mail or otherwise to the local
zone manager.

(2) In order for the sponsor to accept the Application from the
Firm/applicant for potential approval, all of the actions described in
section (1) of this rule must happen before:

(a) The Firm/applicant’s hiring of any eligible employee to qual-
ify under ORS 285C.200; and

(b) Any physical work or vesting in the project, such as con-
struction or reconstruction of a building or structure, construction of
an addition or modifications to an existing building or structure, or
installation of machinery and equipment, comprising all or part of
the qualified property, on which the Firm/applicant will claim
exemption under ORS 285C.175.

(3) Physical work for purposes of subsection (2)(b) of this rule
includes site preparation that leads directly to construction, modifi-
cation or installation of qualified property, such as fill, grading or lev-

eling on raw land or the installation of underground utilities and util-
ity connections, except the following:

(a) Offsite development; or

(b) On-site preparations that are incidental or unrelated to sub-
sequent work on qualified property, such as improvements to prepare
land for sale or for another project that did not go forward, to pre-
vent erosion or otherwise maintain the land in good condition, or to
accommodate or comply with government regulations or public
improvements for roadways, trunk lines or the like.

(4) A faxed, e-mailed or similarly furnished copy of the Appli-
cation is acceptable, if the copy is:

(a) Received by the zone sponsor before the time described in
section (2) of this rule; and

(b) Promptly followed up by signed original to the local zone
manager.

(5) Zone officials may verify conformity with this rule, as nec-
essary, through:

(a) Final documents for transfer of ownership, sale closing or
execution of a lease;

(b) Building permit or contract;

(c) Written statement/affidavit from someone other than an
owner or employee of the Firm/applicant; or

(d) Similar forms of written and independently substantiated
proof.

(6) The Firm/applicant shall pay an authorization filing fee, if
directed to do so by the local zone manager, as described in OAR
123-668-1700.

(7) In the event that the local zone manager does not timely
receive an Application as described in this rule, the manager may still
accept it if the Firm/applicant produces dated evidence to the satis-
faction of the zone manager and assessor that the Application was
sent in a timely manner.

Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.140(1) & (12)

Stats. Implemented: ORS 285C.140 & 285C.145
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-2100
Allowably Late Applications

Notwithstanding OAR 123-674-2000(2), the zone manager may
accept an Application after:

(1) Certain physical work that consists only of:

(a) Demolition, cleanup, environmental remediation, removal
of hazardous materials, and so forth;

(b) On-site delivery, storage or upkeep of materials or elements
of qualified property prior to construction/installation activity; or

(c) Construction or the like that occurred and completely ceased
six months or longer before Application, consistent with paragraph
(3)(b) of OAR 150-258C.180, insofar as the property is never placed
in service and the Application precedes the resumption of work.

(2) The commencement of hiring or physical work, if the Appli-
cation wholly replaces a previously submitted Application by
December 31 immediately before the initial year of exemption con-
sistent with OAR 123-674-3200, such that in this case, the originally
submission date is used.

(3) The commencement of hiring or physical work pursuant to
a waiver issued by the Department of Revenue, or as otherwise
allowed under ORS 285C.140(11) and (12).

(4) The commencement of physical work on a qualified build-
ing or structure (aside from associated machinery & equipment)
under 285C.145(2), if the following are true:

(a) Firm/applicant did not own or lease any such building or
structure, or have a binding obligation to do so, at any time before
the commencement of construction, reconstruction or modifications;

(b) Firm/applicant includes a copy of an executed lease or pur-
chase agreement for the qualified building or structure with the
Application;

(c) Firm/applicant does not have any familial, employment, cor-
porate or other such entity relationship with the owner or previous
owner of the building or structure; and

(d) Approval of the Application occurs before the Firm/appli-
cant begins to use or occupy the building or structure for commer-
cial operations.
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(5) The commencement of physical work on one type of prop-
erty that will not qualify, but before work begins on other property
that may qualify, as differentiated consistent with ORS 285C.180(1)
and described in OAR 123-674-3100(3).

(6) Even the completion of construction, modifications or instal-

lations as otherwise allowed in sections (2) to (5) of this rule.
Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.140(12)
Stats. Implemented: ORS 285C.140 & 285C.145
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10; OBDD 15-2012, f. & cert. ef. 8-15-
12

123-674-2300
Initial Processing by Local Zone Manager

Following submission of an Application:

(1) The local zone manager may collect an authorization filing
fee as described in OAR 123-668-1700.

(2) The local zone manager shall deny the Application if find-
ing:

(a) The Firm/applicant does not fulfill any basis for eligibility
under ORS 285C.135;

(b) The Firm/applicant is unwilling or unable to unambiguously
commit to an action/obligation as required under ORS 285C.140(2);

(c) The Application was submitted too late as described in OAR
123-674-2000 and 123-674-2100;

(d) The location of proposed qualified property is outside the
enterprise zone boundary and no relevant boundary change is pend-
ing (or possible); or

(e) Other reason precludes authorization.

(3) Within 15 business days of denial per section (2) of this rule,
the local zone manager shall:

(a) Refund any authorization filing fee that was paid;

(b) Write a letter to the Firm/applicant that justifies the denial;

(c) Send copies of the letter to the county assessor, Department
of Revenue and the Department; and

(d) Ensure that the letter:

(A) Is sent to the Firm/applicant through certified mail or in
such a way that the date of receipt can be verified; and

(B) Contains information on the Firm/applicant’s rights of
appeal under ORS 305.404 to 305.560 to the Magistrate Division of
the Oregon Tax Court.

(4) If there is no apparent reason to deny authorization, per sec-
tion (2) of this rule, then the local zone manager shall undertake the
Preauthorization Conference, inviting the county assessor, to
explore eligibility questions, extended abatement criteria, matters
related to OAR 123-674-4000 through 123-674-4600, and so forth.

(5) With respect to a sponsor’s failing to authorize under ORS
285C.140(9), a Firm/applicant may proceed with an appeal after 30
days following the submission of the Application, if no formal action
is yet to be taken as described in this rule or in response to special
circumstances in OAR 123-674-2500(4).

(6) After the Preauthorization Conference, the local zone man-
ager shall approve the Application in order to authorize the
Firm/applicant under ORS 285C.140(6), unless determining to deny
it as described in sections (2) and (3) of this rule.

(7) If the Firm/applicant’s will locate in an urban enterprise zone
that imposes additional conditions under ORS 285C.150 in effect at
the time of authorization, the local zone manager shall:

(a) Approve the Firm/applicant for authorization only if the
Firm/applicant has made acceptable commitments to satisfy such
conditions; and

(b) Include a standardized attachment to the Application doc-
umenting the commitments of the Firm/applicant consistent with
OAR 123-668-2500.

(8) In five or fewer business days after approval, the local zone
manager shall:

(a) Fill out and sign the Approval Form except for the section
pertaining to the county assessor;

(b) See that the county assessor has the Approval Form and a
copy of the Application (with all current attachments);

(c) Notify the Firm/applicant of the status of the Application,
as appropriate; and

(d) Inform the local contact agency for the First Source Hiring

Agreement (see OAR 123-070 and 123-674-7000 to 123-674-7730).
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.140
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-2500
Final Processing

(1) The county assessor or county assessment staff to whom the
assessor delegates enterprise zone duties:

(a) Shall accept any requisite invitation to a Preauthorization
Conference, as feasible and warranted.

(b) Shall approve or deny the Application within a reasonable
time after receiving the Approval Form from the local zone manag-
er.

(c) Shall in five or fewer business days after making a decision
in subsection (b) of this section, respective to the Approval Form:
Enter signature and date, verify the information as it pertains to future
steps for the Firm/applicant, retain copy for assessor’s records, and
return the remainder to the local zone manager.

(d) Shall include a written explanation with the materials
returned to the local zone manager if denying authorization for any
reason in OAR 123-674-4300(2).

(e) May refuse to approve the Application on condition of
receiving a finalized item in section (4) of this rule, or other rea-
sonably critical information from the Firm/applicant or zone spon-
sor, including but not limited to resolving a concern raised with the
Preauthorization Conference, or an additional meeting if not prop-
erly notified of prior meeting.

(2) In completing the Approval Form, the local zone manager
shall have a photocopy made of the Approval Form (with original
signatures) for the zone sponsor’s records.

(3) If the county assessor denies the Firm/applicant’s autho-
rization, the local zone manager or county assessor shall in 15 or
fewer business days after denial:

(a) Refund any authorization filing fee that was paid.

(b) Have the respective top and colored copies of the Approval
Form and the county assessor’s written explanation sent to the
Firm/applicant through certified mail or in such a way that the date
of receipt can be verified and distributed to the other entities listed
in subsection (5)(a) of this rule.

(4) Pending the completion and inclusion of the following doc-
uments as part of the Application, to which they shall be attached,
the local zone manager and county assessor may delay final pro-
cessing of the Approval Form:

(a) Written agreement described in OAR 123-674-0700 for an
extended abatement;

(b) Resolution or resolutions of the governing body or bodies
of the zone sponsor for a local waiver of the employment increase
requirement described in OAR 123-674-4300; or

(c) Executed lease or purchase agreement as necessary for OAR
123-674-2100(4).

(5) Subject to both the local zone manager and county assessor
approving the Application, as well as wrapping up special circum-
stances related to section (4) of this rule, the local zone manager or
county assessor shall have the respective copies of the Approval
Form promptly distributed to:

(a) The following (with copies of the approved Application and
attachments, as appropriate or requested):

(A) Firm/applicant;

(B) Department of Revenue; and

(C) Department; and

(b) Local contact agency for the First Source Hiring Agreement
without Application attachments.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.140, 285C.145, 285C.155 & 285C.160
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10
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Coverage and Effect of Authorization

123-674-3000
Being an Authorized Business Firm

(1) For purposes of ORS 285C.050 to 285C.250 and this divi-
sion of administrative rules, the Firm/applicant becomes “autho-
rized” only upon fulfillment of OAR 123-674-2500(5). (As appli-
cable, County Wage is primarily established at that point)

(2) Authorization serves to establish and address critical issues
related to a Firm/applicant’s knowledge of the enterprise zone, the
eligibility of its business activity, Existing Employment, clarity in the
unlikely event of concurrent Applications, and so forth.

(3) Authorization does not as such govern the qualified prop-
erty subject to exemption under ORS 285C.170 or 285C.175, other
than the basic, general parameters described in OAR 123-674-3100,
in that:

(a) The anticipated timing, estimates and descriptions of the
investment in qualified property in the Application are not in and of
themselves binding and do not serve a regulatory function.

(b) The two exceptions to this section are qualified property of
a headquarter-type facility (see OAR 123-674-1700) or in a rural
renewable energy development zone (see OAR 123-680), in that the
actual, completed project or facility must conform substantially to
representations in the Application (aside from anticipated timing) to
enjoy the standard exemption under ORS 285C.175.

(4) Such authorization must already be in effect for the
Firm/applicant to use the exemption on qualified property under ORS
285C.170 for work in progress, as described in OAR 123-674-6000,
although the Firm/applicant may apply for and receive exemption on
property as otherwise allowed under ORS 307.330.

(5) In order to receive exemption under ORS 285C.175 on qual-
ified property that is in service:

(a) The zone sponsor/county assessor shall authorize the
Firm/applicant, at the absolute latest, before it files its initial claim
for exemption with property schedule under ORS 285C.220 and
285C.225.

(b) Such an exemption claim may be provisionally filed pend-
ing authorization delayed for extenuating circumstances through no
fault of the Firm/applicant, but authorization must occur before the

firm may qualify for the exemption.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.140, 285C.170, 285C.175, 285C.220 &
285C.225
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-3100
Limitations on Exemption Relative to Authorization

The Application and the information in it restrict what qualified
property may receive exemption under ORS 285C.170 or 285C.175
in only the following four ways under ORS 285C.180(2)(d) to (f) and
285C.225(3), in that any qualified property must be:

(1) Possessed for use by the Firm/applicant or qualified busi-
ness firm:

(a) In that the firm must either own the property or lease it as
described in OAR 123-674-5500.

(b) Except as allowably transferred to another eligible business
firm acquiring the authorized firm or the property, including but not
limited to OAR 123-674-4800.

(2) At the same general location:

(a) That encompasses a single, coherent area of business oper-
ations;

(b) Which may consist of a complex of lots or parcels of land
or of a comparably proximate set of multiple sites, such that each lot,
parcel or site is separated one from the other by commonly owned
land, and not otherwise broken up except by roads, easements and
so forth; and

(c) Which the Firm/applicant need not describe in whole, such
that inclusion in the Application of a street address or tax lot with-
in the overall area is sufficient.

(3) Generically identified in submissions or other Application
materials in terms of:

(a) Buildings or structures, each of which has construction,
reconstruction or modification costs of $50,000 or more; reference
with the Application to a particular project, for which associated
improvements are implicit, may be treated as adequate for this sub-
section.

(b) The basic category of property, regardless of cost, as rep-
resented by some such indication of:

(A) Newly constructed buildings/structures;

(B) Additions to or modifications to existing buildings, struc-
tures or portions thereof;

(C) Newly installed real property machinery and equipment;

(D) Modifications to real property machinery and equipment
under ORS 285C.190; or

(E) Newly installed personal property.

(4) Placed in service over not more than three successive years:

(a) Once the business firm successfully claims any exemption
pursuant to the Application (whether later or earlier than anticipat-
ed), subsequent exemptions may be claimed based on the same
Application only in one or both of the next two years. This is true
regardless of an extended abatement or the length of the underlying
periods of exemption.

(b) Additional qualified property covered by each subsequent
exemption necessitates its being:

(A) Placed in service during the first or second year of the ini-
tial exemption; and

(B) Listed in a new property schedule under ORS 285C.225, as
filed with the same exemption claim for that and prior property (see
OAR 123-674-6100 and 123-674-6200).

(c) Each exemption as described in this section shall enjoy its
own three to five-year exemption period, which will overlap.

(d) All overlapping exemptions for purposes of this section are
subject to disqualification for noncompliance of the business firm

based on only the requirements arising from the Application.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.140, 285C.170,285C.175,285C.180, 285C.185,
285C.190, 285C.220 & 285C.225
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-3200
Amending the Application/Authorization

For purposes of amending an application before or after its
approval:

(1) To substantively modify the Application, such that it reestab-
lishes what might be exempt as described in OAR 123-674-3100, the
Firm/applicant must formally deliver the amendment on or before
December 31 preceding the initial year of exemption under ORS
285C.140(3), including but not limited to:

(a) Changing the Firm/applicant to that of another eligible busi-
ness firm that has or is purchasing or leasing the qualified property
of an actively authorized business firm;

(b) Revising the location of the property inside the same enter-
prise zone; or

(c) Adding a basic type of property absent from the Application,
or distinct projects or operations entailing substantial new develop-
ment.

(2) The Firm/applicant may do so through written explanation
delivered to the local zone manager and county assessor that is iden-
tified as an amendment, addendum, correction or the like in refer-
ence to the Application, without directly altering previously sub-
mitted materials, or for example, a Firm/applicant may submit a new,
replacement Application per OAR 123-674-2100(2).

(3) Amendment is strongly encouraged at any time, even if
unnecessary to secure exemption on any property, whenever infor-
mation in the submitted Application is significantly inaccurate due
to:

(a) An error or omission;

(b) A change in plans; or

(c) New name or mailing address of the Firm/application,
because of the company’s restructuring or its ownership changing
hands, in which case the relevant rights and requirements of autho-
rization automatically transfer along with ownership of the firm; or

(d) Similar reasons.
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(4) An authorization renewal statement under ORS 285C.165
shall revise all information in the Application that is no longer accu-
rate, especially with respect to anticipated timing for the investment
(see 123-674-3700).

(5) Once the Firm/applicant is authorized, an amendment may
not be used to make or alter a determination, waiver, extension or the
like under ORS 285C.150, 285C.155, 285C.160, 285C.200(2) or

285C.205.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.140, 285C.145, 285C.165, 285C.180 &
285C.220
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-3500
Additional, Concurrent Authorizations

While amendment to an outstanding Application as described
in OAR 123-674-3200 is generally preferable for reasons of sim-
plicity, approval of two or more outstanding Applications for the
same Firm/applicant in the same enterprise zone is allowable, and in
come cases, desirable or necessary:

(1) The Firm/applicant must make another Application for any
case that goes beyond what a single Application may cover, accord-
ing to OAR 123-674-3100, such as investments in qualified property:

(a) At more than one general location inside the zone;

(b) Inadequately indicated in terms of a basic type of property
or major improvements in the Application, which may not be amend-
ed once the first year of the initial exemption has already begun; or

(c) That will not be in service until the third or later year fol-
lowing the first exemption year of initial property covered by a cur-
rent authorization.

(2) For any additional Application even if for proposed quali-
fied property at the same site:

(a) It must be timely submitted according to OAR 123-674-
2000 and 123-674-2100 in terms of the commencement of work on
newly proposed property; and

(b) It establishes unique Existing Employment and resulting cri-
teria under ORS 285C.200 and 285C.210.

(3) In the event of concurrent exemptions under ORS
285C.175 on qualified property covered by two or more Applica-
tions, the authorized business firm shall file separate exemption
claims and property schedules, as described in OAR 123-674-6100
and 123-674-6200, corresponding to each Application and associated
qualified property, such that qualification depends on satisfying:

(a) Criteria arising from the Application most clearly associat-
ed with the particular property (including but not limited to consid-
eration of when work on such property actually commenced).

(b) The effectively most stringent requirement among out-
standing Applications for any qualified property that does not defini-
tively relate to any particular Application.

(c) The effectively least stringent requirement among the out-
standing Applications for qualified property specifically described

by two or more Applications.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.140,285C.170, 285C.175,285C.180,285C.185,
285C.190, 285C.220 & 285C.225
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-3700
Renewal of Active Status and Inactive Authorization

Under ORS 285C.165 an eligible business firm’s authorization
in an enterprise zone becomes ‘inactive’ after more than two years:

(1) The authorization remains active over:

(a) The remainder of the year after approval of the Application;

(b) The two-year period immediately following; and

(c) Each two-year period directly thereafter, subject to a state-
ment of renewal as described in subsection (2)(b) of this rule.

(2) Authorization is still ‘active’ if immediately after any peri-
od described in section (1) of this rule, the firm:

(a) Files under ORS 285C.220 and 285C.225 to initially claim
exemption on qualified property placed in service during such time-
frame; or

(b) Submits a written statement between January 1 and April 1
(as presently received by both the local zone manager and the coun-
ty assessor’s office) that:

(A) Comes from the firm consistent with authority required for
Application;

(B) Affirms that the firm still intends to complete its proposed
investment in qualified property inside the zone and to claim the
exemption;

(C) Revises or amends any relevant information in the Appli-
cation; and

(D) Formally accepts resetting/updating of the County Wage
applicable to any compensation standard.

(3) An inactively authorized business firm retains its right to
claim the exemption after the timeframe described in section (1) of
this rule, but letting active status lapse has the following conse-
quences with the initial exemption claim:

(a) Filing fee under ORS 285C.165(3); and

(b) Updated/revised County Wage with any compensation stan-
dard.

(4) Moreover, an inactively authorized business firm may not
receive exemption under ORS 285C.170, while qualified property is
in the process of construction, modification or installation, but it may
still seek exemption under applicably comparable provisions of ORS
307.330 and 307.340.

(5) This rule no longer applies once exemption is granted under
ORS 285C.175, or the zone terminates under 285C.245 (see OAR

123-674-8100).
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.140, 285C.170, 285C.175,285C.180, 285C.185,
285C.190, 285C.220 & 285C.225
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

Employment of Firms

123-674-4000
Computation of Average Employment

(1) Annual Employment or Existing Employment is calculated
such that:

(a) The actual employment of the firm at the end of each peri-
od (such as pay periods or calendar months) that concludes during
any exemption year or the entire 12 months before Application shall
be summed and then divided by the total number of periods.

(b) Periods are not longer than a quarter of a year, and such
quarters shall begin on January 1, April 1, July 1 and October 1.

(c) Results are rounded to a whole number equal to one or more.

(2) For purposes of determining Existing Employment relative
to the submission of the Application:

(a) The time when applicable physical work began shall be used
instead of the submission date, whenever appropriate or necessary
for special situations that completely waive the requirement for time-
ly submission.

(b) If such physical work has not yet begun, an authorized busi-
ness firm may submit a replacement Application to establish a lower
level of Existing Employment; otherwise, the number from the orig-
inal submission date stands.

(c) The Firm/applicant may correct for a miscalculation by
amending the Application under ORS 285C.140(3) (see OAR 123-
674-3200), including but not limited to erroneous counting of part-
time, temporary, seasonal or ineligible employees.

(d) After the first (January-1) assessment date for exemption
under ORS 285C.175, Existing Employment may be altered only to
correct for a gross error, subject to a formal finding of good cause

by the Department.
Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.140(12)
Stats. Implemented: ORS 285C.140, 285C.200 & 285C.210
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-4100
Employment Requirement to Qualify Initially

To receive and begin an enterprise zone exemption under ORS
285C.175, an authorized business firm must qualify by filing under
ORS 285C.220 and 285C.225 (as described in OAR 123-674-6100):
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(1) The first Claim Employment must equal or exceed the
greater of one plus, or 1.1 times, Existing Employment. (If the actu-
al Claim Employment is insufficient, the requirement under ORS
285C.200(1)(c) is still met if a sufficiently high level of employment
was achieved at any time prior to April 1 but after Application, as
explained by the business firm in an attachment to the claim form)

(2) For a subsequent exemption on additional qualified property
pursuant to the same Application, as described in OAR 123-674-
3100(4), the requirement of section (1) of this rule has effectively
already been satisfied.

(3) If section (1) of this rule is not satisfied, then the county
assessor shall deny the exemption claim and not grant any exemp-
tion under ORS 285C.175 on qualified property, except with a waiv-
er by the zone sponsor and qualification as described in OAR 123-
674-4300. Such denial does not directly affect the firm’s
authorization status and its ability to qualify other (later) property
under ORS 285C.170 or 285C.175.

(4) Under ORS 285C.200(6), the transfer of eligible employees,
jobs or positions into the zone from a site within 30 miles outside the
zone boundary triggers an additional requirement in terms of section
(1) of this rule, insofar as any part of the transfer occurred between
the time of Application and the end of the initial year of exemption.
For purposes of this section’s additional requirement, the definitions
of Claim Employment and Existing Employment are expanded to
include the number of employees located at any such site, as well as

those inside the zone.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.050, 285C.175, 285C.200, 285C.220 &
285C.225
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10; OBDD 15-2012, f. & cert. ef. 8-15-
12

123-674-4200
Diminishing Employment Well beyond the Zone

Under ORS 285C.200(1)(d) and (5), an authorized business
firm seeking an exemption in any enterprise zone may not qualify
or remain qualified, if the firm transfers operations into the zone
involving the closure or curtailment of operations and any drop in
employment or job losses elsewhere in this state:

(1) Unless the originating location is 30 miles or less from the
boundary of the zone, and the firm meets the requirements under
ORS 285C.200(6) and 285C.210(2)(c) described in OAR 123-674-
4100(4) and 123-674-4600(2).

(2) Except if the firm demonstrates, with or without the assis-
tance of the zone sponsor, to the satisfaction of the county assessor
or the Department that the curtailment/job losses:

(a) Occurred entirely before Application;

(b) Occur entirely after the initial year of exemption on quali-
fied property;

(c) Will not be permanent, such that restoration of the jobs is
reasonably likely and does in fact happen on or before December 31
of the initial year of exemption;

(d) Pertain to business operations that the firm does not control
in any way through common ownership, corporate affiliation, con-
tracts governing relevant operations, or the like;

(e) Are completely unrelated to investments in the zone, such
that there is effectively no transfer of curtailed operations or jobs into
the zone; or

(f) Have only de minimis impact, which the Department may
deem true if job losses will amount to less than one hundredth of 1
percent (0.01%) of the most recently available figure from the State
Employment Department for annual average total nonfarm, private
employment in the county experiencing curtailed operations.

(3) For purposes of this rule, transferred operations and curtailed
employment relate to any type of business activity, including but not
limited to what would be ineligible in an enterprise zone.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.200, 285C.210 & 285C.240

Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10; OBDD 15-2012, f. & cert. ef.
8-15-12

123-674-4300
Local Waiver of Employment Increase inside Zone

For purposes of ORS 285C.155,285C.200(2) and 285C.205, in
which the local enterprise zone sponsor waives the required increase
in the employment of the firm:

(1) The requirements as described in OAR 123-674-4100(1) or
123-674-4600(1) do not apply, but those related to not decreasing
employment outside the zone still do, consistent with OAR 123-674-
4100(4), 123-674-4200 and 123-674-4600(2), if relevant.

(2) To use the provisions of either ORS 285C.200(2)(b)(A) or
(B), each governing body of the sponsor must adopt a resolution:

(a) Before authorization of the eligible business firm;

(b) Stipulating the minimum employment level to be main-
tained during the exemption as described in section (4) of this rule;
and

(c) Identifying any other reasonable condition in accordance
with OAR 123-668.

(3) The resolution(s) described in section (2) of this rule shall
incorporate:

(a) The minimum investment under ORS 285C.200(2)(b)(A),
which the firm may satisfy based on the cost of qualified property
placed in service and contained in property schedules over as many
as three successive years. [Multiple authorizations, consistent with
subsection (2)(a) of this rule, may be used for concurrent investment
activity at one or more locations inside the same zone]; or

(b) Specifications and methods for managing, measuring and
enforcing the requirements under ORS 285C.205, to increase pro-
ductivity by 10 percent, and to dedicate 25 percent of the property
tax savings to employee training under ORS 285C.200(2)(b)(B).

(4) The minimum employment as stipulated in the resolution(s):

(a) Is a single, stated number of employees;

(b) May be determined, as indicated in the resolution(s), by way
of either Annual Employment or Claim Employment; and

(c) Relative to Existing Employment, it:

(A) May be lower for purposes of ORS 285C.200(2)(b)(A); or

(B) Shall be at least the same under ORS 285C.200(2)(b)(B).

(5) Prior to July 1 of the initial exemption year, the sponsor may
(jointly) modify its resolution in accordance with sections (2) to (4)
of this rule, but only if so requested by the firm.

(6) Failure to satisfy the minimums, requirements or conditions,
as described in this rule, shall result in the exemption’s denial or dis-
qualification consistent with OAR 123-674-4100(3) and 123-674-
6400, although the county assessor is in no way obligated to consider
compliance with any requirement arising under ORS 285C.155 or
285C.205 without formal communication from the zone sponsor.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.155, 285C.200, 285C.205, 285C.230 &

285C.240

Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-4600
Maintaining Sufficient Employment

For purposes ORS 285C.200(1)(e) and 285C.210:

(1) Failure occurs (unless waived under ORS 285C.155 and
285C.200) if:

(a) The latest Annual Employment is less than the greater of one
plus, or 1.1 times, Existing Employment;

(b) The current Claim Employment is less than 15 percent of
any previous Claim Employment; or

(c) Both the current Claim Employment and the one from the
prior year are less than 50 percent of any previous Claim Employ-
ment.

(2) Subject to OAR 123-674-4100(4)’s being effective, a qual-
ified business firm must likewise meet an additional requirement in
terms of section (1) of this rule but only for the initial year of
exemption. For purposes of this section’s additional requirement,
Annual Employment, Claim Employment and Existing Employment
broaden to include employees located at any relevant site outside but

within 30 miles of the zone boundary, as well as jobs inside the zone.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Tmplemented: ORS 285C.200, 285C.210, 285C.220, 285C.230 &
285C.240
Hist.. OBDD 27-2010, f. & cert. ef. 6-14-10
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123-674-4800
Sale or Leasing of Property while Exempt

For purposes of ORS 285C.175(2)(c), a qualified business firm
may sell or lease qualified property without triggering disqualifica-
tion on such property under 285C.240, such that the exemption con-
tinues for the remainder of its normal period. This rule depends on
all of the following:

(1) The qualified property continues to be located and eligibly
used inside the enterprise zone.

(2) The purchaser or lessee is an eligible business firm.

(3) Effective satisfaction of requirements under ORS 285C.210
as described in OAR 123-674-4600 continues, such that:

(a) The Annual Employment of the purchaser/lessee and of the
originally qualified business firm equal or exceed the sum of:

(A) The minimum Annual Employment required of the firm per
OAR 123-674-4600(1)(a); and

(B) The annual average employment of the purchaser/lessee in
the zone immediately prior to the change in ownership/lease; and

(b) The combined Claim Employment sufficiently compares to
previous Claim Employment, plus the total employment of the pur-
chaser/lessee in the zone at the time of the change in ownership/lease.

(4) That the purchaser/lessee and the qualified property com-

ply with all other applicable requirements.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.050, 285C.175, 285C.210 & 285C.240
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

Qualified Property

123-674-5000
Critical Property Terms

As used in 285C.050 to 285C.250, consistent with relevant def-
initions in ORS Chapter 307 and OAR 150-285C.180, and in this
division of administrative rules unless the context dictates otherwise:

(1) “Addition” includes one or both of the following as indi-
cated by the context:

(a) The re-construction of an existing building or structure to
expand or enlarge its area, volume, dimensions or structural capac-
ity; or

(b) The newly erected or created space, enclosure or annex of
the building or structure, per the re/construction described in sub-
section (a) of this section.

(2) “Building” includes a real property improvement erected on
the land, mostly enclosed by walls and roofing, and designed for
human use, occupancy or shelter, along with structural components
necessary to make the building usable and habitable such as wiring,
plumbing, foundation, fixtures, lighting and heating and cooling sys-
tem.

(3) “Commercial” relates to the principal undertaking by a qual-
ified business firm in the direct furtherance of the production of
income through the handling, making or provision of goods, prod-
ucts or services for ultimate (though not typically direct) sale.

(4) “Completion of construction, addition, modification or
installation” has the same meaning as placing property ‘in service’
under ORS 285C.050, in that it is legally and practically ready, fol-
lowing installation, testing or proving of safety, information and
other systems essential to produce commercially viable output, as
well as necessary use and occupancy permits. Excluded are training
of personnel and other similarly intangible activities, however crit-
ical they might be for business operations in general.

(5) “Cost” means expenses documentable through existing
records or retrospective compilation of evidence as incurred for:

(a) Construction, reconstruction, modification or installation of
qualified property, including but not limited to materials, supplies,
labor, paint, contractor charges, equipment usage, engineering, archi-
tectural fees and physical connections to utilities and other proper-
ty, but excluding the costs associated with maintenance, financing,
legal fees, off-site improvements, the authorized business firm’s own
management and so forth; or

(b) Purchase of real or personal property machinery and equip-
ment or of ready-made buildings or structures directly prior to instal-
lation or occupancy. Estimated fair market value shall substitute for

purchase price in the case of existing property, for which there has
not been a recent sale (for example, leasing of used property).

(6) “Installation” is the actual placement, affixing, connection
or integration of machinery and equipment or personal property in
or with a building, structure or other machinery and equipment for
purposes of being used and does not mean the purchase, onsite deliv-
ery or storage of such property.

(7) “Item,” subject to further definition in OAR chapter 150
under ORS 285C.185(6)(b), includes any personal property that may
be effectively appraised or assessed as a unit, including but not lim-
ited to an entire conveyance, information or other system, the vari-
ous components of which are mechanically, electrically or similar-
ly integrated.

(8) “Land” includes raw undeveloped land and any improve-
ments to the land for site development.

(9) “Located in/inside the enterprise zone” means the use or
operation of qualified property for trade or business operations with-
in the current boundary of the enterprise zone, from which it is not
removed during the standard exemption period other than inciden-
tal reasons of repair, maintenance and so forth.

(10) “Modification” under ORS 285C.050 comprises:

(a) Reconditioning, refurbishment, retrofitting or upgrading of
real property machinery and equipment for purposes of ORS
285C.190; or

(b) The alteration or reconstruction of all or part of an existing
building or structure, as distinct from an addition to the building or
structure.

(11) “Personal property” includes any tangible property (read-
ily movable as opposed to effectively fixed or very heavy) that is
used in the business process or activity and is otherwise subject to
ad valorem taxation, including but not limited to devices, tools and
(former) spare parts that are put to use (see OAR 123-674-5200).

(12) “Production of tangible goods” means any physical process
or manipulation of materials, commodities or products, including but
not limited to manufacturing, assembly, sorting, cooking, heating,
freezing, mixing, sorting, wrapping, onsite conveyance, packaging
or bulk printing.

(13) “Real property machinery and equipment” include real
property (fixed or stationary and immovable due to weight, size or
attachment to or integration with other real property) used in busi-
ness activity and not otherwise described in this rule, including but
not limited to devices, specialized pipes, air filtration systems,
wiring, electrical panels or switches, or other non-structural, assem-
bled apparatus. (This type of property may be classified as ‘person-
al property’ for income tax or other purposes)

(14) “Structure” includes a real property improvement on or
under the land other than buildings, machinery or equipment, includ-
ing but not limited to ramps, docks, parking lots, outdoor free-
standing signs, subterranean compartments and outdoor lighting, as
well as associated fixtures, paving, wiring, pipes, foundations and so
forth.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.050 - 285C.250
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-5100
Eligible Utilization

For purposes of property to be exempt in an enterprise zone
under ORS 285C.170 or 285C.175:

(1) It must be exclusively for use in one or more eligible activ-
ities described in OAR 123-674-1100 and not an activity listed in
123-674-1200(1).

(2) Consistent with section (1) of this rule, some property will
typically not qualify for the exemption, including but not limited to
the following examples:

(a) Commercial fixtures and space in a retail setting;

(b) A commercially operated kitchen and associated fixtures and
appliances for retail food service;

(c) Entertainment, recreational and exercise facilities or equip-
ment;

(d) Medical devices; or

(e) Construction equipment.

Oregon Administrative Rules Compilation

2016 Edition

1-273

(11-15-15)



Chapter 123  Oregon Business Development Department

(3) Sections (1) and (2) of this rule are excepted in the case of
otherwise qualified property that is used for operations and at facil-
ities described in OAR 123-674-1200(3) or (4), including but not
limited to electronic commerce operations in a so-designated area as
described in OAR 123-662.

(4) Any such property must also:

(a) Relate to the Application consistent with OAR 123-674-
3000 through 123-674-3500; and

(b) Be constructed, added to, modified or installed in the zone

to serve essentially only commercial/non-personal purposes.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.135, 285C.180, 285C.185 & 285C.240
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-5200
Mechanical, Personal and Unqualified Property

For purposes of enterprise zone property to be exempt under
ORS 285C.170 or 285C.175:

(1) Real property machinery and equipment or personal prop-
erty may qualify, despite prior usage outside the zone (or as allowed
under ORS 285C.190), such that the exempt value is based on the
usual factors of appraisal, such as age, deterioration and obsoles-
cence, as well as any reconditioning, refurbishment or restoration.

(2) More than three months before submission of the Applica-
tion, any real property machinery and equipment (except under ORS
285C.190) or personal property must not be both:

(a) Owned or leased by the business firm; and

(b) Located in the county containing the site of the property
inside the zone.

(3) An item of personal property machinery and equipment with
a cost of less than $50,000 qualifies for the exemption only if used:

(a) Exclusively in the production of tangible goods, which by
itself will usually preclude furniture and most simple, ordinary com-
munication, design, information, office or video machines; or

(b) In electronic commerce at a location in a so-designated area
as described in OAR 123-662.

(4) Subsection (3)(a) of this rule also covers personal property
items of machinery and equipment:

(a) Even if the tangible good in question is not actually creat-
ed or manufactured from raw inputs, but is instead modified, pro-
cessed, restored, repaired, measured, sized, imprinted, packaged,
conveyed, shipped or comparably affected in a physical manner.

(b) That maintain, calibrate, adjust, monitor, test or fix quali-
fied property directly involved with tangible output or production,
or that assure quality control of tangible output or production, includ-
ing but not limited to research and development equipment incor-
porated into production activities.

(5) Regardless of any other provision of this division of admin-
istrative rules, the following property does not qualify for the exemp-
tion:

(a) Land and improvements “to” raw land, such as site prepa-
ration.

(b) Any item of personal property with a cost of less than
$1,000.

(c) Fuel, lubricants and other ‘non-inventory’ supplies.

(d) Any machinery, equipment or device that can roam freely
by its own motive power under the control of an operator/driver,
including but not limited to forklifts.

(e) Any self-propelled motorized vehicle.

(f) Any device or item that is pulled, pushed or carried by a
vehicle and designed to hold and transport people, goods or proper-
ty on highways, waterways or railways beyond the zone boundaries,
including but not limited to trailers, rolling stock, barges, carriages
or railroad cars.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.180, 285C.185 & 285C.190
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-5300
Buildings, Structures and Other Real Property

For purposes of enterprise zone property to be exempt under
ORS 285C.170 or 285C.175:

(1) A building, structure or newly installed real property
machinery & equipment does not qualify, unless the cost of all such
property in a single property schedule under ORS 285C.225 equals
or exceeds $50,000 in total.

(2) Qualified property, including but not limited to a building
or structure, is severable under ORS 285C.180(5) (which does not
pertain to the matter of timely Application), such that:

(a) A part of the building or structure may be exempt, even if
another part of the same building or structure is owned or leased by
a different business firm, used for ineligible activities, or otherwise
not subject to the same exemption; and

(b) The amount of property value that is exempt shall be deter-
mined through pro rata calculation based on floor area or other rea-
sonable method, as preferably considered with the Preauthorization
Conference, and verified by the zone sponsor, as necessary.

(3) If so classified by the county assessor as structural improve-
ments rather than enhancements to the land, landscaping or compa-
rable elements may qualify, for example, a golf course in the case of
a hotel, motel or destination resort under ORS 285C.185(4).

(4) The exemption on qualified additions, modifications, recon-
ditioning, refurbishment, retrofits or upgrades under ORS
285C.175(3)(b) is measured in each year by:

(a) Computing the assessed value of such taxable property (less-
er of real market value or maximum assessed value in each case):

(A) With such qualified improvements or changes; and

(B) Without such qualified improvements or changes (that is,
the assessed value that would have been subject to taxation) account-
ing for other concurrent changes to property.

(b) Taking the difference between the values described in para-
graphs (2)(A) and (a)(B) of this section, such that any negative dif-

ference equates to zero.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.175, 285C.180, 285C.185 & 285C.190
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10; OBDD 15-2012, f. & cert. ef. 8-15-
12

123-674-5400
Property Already Entered on Rolls

Qualified property already entered on the assessment roll of the
county — but only after the effective date of the zone’s designation
or the area’s amendment into the zone — may under certain cir-
cumstances receive exemption under ORS 285C.170 and 285C.175,
including but not limited to the following examples:

(1) Assessment occured while in the process of construction,
modification or installation, even if the taxpayer did not apply in a
timely or acceptable fashion under ORS 285C.170 or 307.330 and
307.340.

(2) Acquisition of machinery and equipment located elsewhere
in the county by the Firm/applicant but subsequently installed in the
enterprise zone.

(3) While an administrative or judicial appeal is pending.

(4) The authorized business firm misses the first-year filing
deadline but receives the remaining years of the exemption as
described in OAR 123-674-6100(5)(b).

(5) A building or structure acquired from an unrelated third
party and authorized as described in OAR 123-674-2100(4) (pro-
vided the building, structure, or the applicable portion of or improve-
ment to it was not in service for more than a year preceding the first
year of exemption).

(6) Other circumstances that do not necessarily nullify the

exemption under ORS 285C.175.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.170, 285C.175, 285C.180 & 285C.220
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-5500
Obligations for All Leases, Lessors and Lessees

(1) Qualified property that is not owned by the authorized busi-
ness firm is exempt in an enterprise zone under ORS 285C.185(3)
subject to all other applicable requirements, if used, occupied or oper-
ated by the firm under a lease agreement executed no later than July
1 of the first year of exemption on the leased property under ORS
285C.175.
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(2) The term of the lease must also extend until at least the end
of the tax year that begins in the last exemption year, unless the qual-
ified business firm will or does assume ownership of the property by
such time.

(3) The owner of leased qualified property may be any person
or corporation, including but not limited to a public body or an owner
of the firm.

(4) The lease agreement must effectively operate as a net lease,
inasmuch as:

(a) The firm/lessee directly pays all ad valorem taxes assessed
against any property covered by the lease agreement; or

(b) The firm/lessee will compensate the owner of the property
in full for such property taxes in addition to rent or other costs
throughout the period of the lease.

(5) The stipulation of a net lease is irrelevant if the owner and
lessee have common ownership and are subject to treatment as a sin-
gle eligible business firm according to OAR 123-674-0200(4).

(6) The owner of any such qualified property (even machinery
and equipment) must join the firm in filing the property schedule as
an attachment to the exemption claim form under ORS
285C.225(4)(d) for the first exemption year, such that the owner or
the owner’s authorized legal agent signs one of the following:

(a) The same property schedule that has the original signature
of the firm’s representative; or

(b) An attachment to the schedule that provides for equivalent
acknowledgment by the owner.

(7) For purposes of this rule, a lessee that sub-leases property
to the firm may substitute for the “owner.”

(8) The owner has the same right as the firm to timely notify the
county assessor and the zone sponsor under ORS 285C.240(1) if a
requirement is not met, in order to avoid penalties under
285C.240(4).

(9) A copy of the lease agreement is not required with Appli-
cation or with the exemption claim, except as described in OAR 123-
674-2100(4) or as requested by the county assessor.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.170, 285C.175, 285C.180 & 285C.220

Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

Filing and Compliance

123-674-6000
Exemption Prior to Property Being ‘In Service’

Under ORS 285C.170 qualified property of an actively autho-
rized business firm in the enterprise zone is exempt from ad valorem
taxation for up to two years, such that:

(1) Consistent with OAR 123-674-6100(4), this exemption pre-
cedes and complements the one under ORS 285C.175, in that

(a) It applies only to property that is not yet placed in service
before the (January-1) assessment date; and

(b) The property is thus not qualified to start the three- to five-
year exemption period in the present assessment year.

(2) This exemption is largely interchangeable with the one
under ORS 307.330 and 307.340 (Commercial Facilities Under Con-
struction); common elements are that:

(a) The firm must file with the county assessor, as described in
section (3) of this rule, no later than April 1 of each assessment year
when the property exists in the zone/county;

(b) Any (utility) property subject to central assessment by the
Department of Revenue is disallowed;

(c) Exemption is permissible for not more than two consecutive
years; and

(d) The relationship to ORS 285C.175 as described in section
(1) of this rule is the same in terms of the property being in service
or not.

(3) The firm shall file the latest revision of the Department of
Revenue form 150-310-021, Application for Construction-in-Pro-
cess Enterprise Zone Exemption. An eligible business firm that
instead files form 150-310-020, Application for Cancellation Of
Assessment On Commercial Facilities Under Construction, will:

(a) Receive only the treatment allowed under ORS 307.330; but

(b) It needs to do so in any case for situations described in sec-
tion (5) and (6) of this rule.

(4) The following may be exempt in the zone, but would not be
under ORS 307.330:

(a) Property at a project site where there is no construction of
or additions to a building or structure;

(b) Mere modifications to a building or structure;

(c) A nonmanufacturing facility with re/construction taking less
than a year’s time to complete and to put the facility in service;

(d) Additional property that is not yet placed in service, even
though a portion or element of the project, facility or structure has
been completed, consistent with OAR 123-674-5300(2); or

(e) Machinery and equipment, even if it will:

(A) Not be installed in or affixed to a building, structure or addi-
tion thereto; or

(B) Remain personal property after installation.

(5) Irrespective that property might qualify under ORS
285C.175, the following situations may not use this exemption,
although exemption under 307.330 is possible:

(a) Property had been exempt already at the same site in the
zone under ORS 307.330 even if for only one year;

(b) The business firm is a hotel, motel or destination resort,
regardless of the zone;

(¢) The authorized business firm does not or will not necessar-
ily own or lease the property;

(d) The business firm has applied but is not yet authorized, con-
sistent with OAR 123-674-3000 by the April-1 filing deadline in this
rule; or

(e) As of the January 1 assessment date:

(A) Authorization is inactive under ORS 285C.165 unless also
renewed by April 1;

(B) Property is not yet located inside the boundary of the des-
ignated zone; or

(C) The zone has terminated.

(6) Pending approval of the Application, the firm may file and
have property exempted as allowed under ORS 307.330, such that:

(a) After approval/authorization, the assessor may extend
exemption under ORS 285C.170 to other qualified property subject
to this rule; but

(b) The ongoing exemption of property may continue only
under ORS 307.330.

(7) The county assessor shall not exempt property specifically
under ORS 285C.170, if the assessor has a reasonable and definitive
reason to believe that:

(a) The property is or will not be qualified property when placed
in service;

(b) The authorized business firm will not qualify under ORS
285C.200; or

(c) Other applicable requirements under ORS 285C.175 will not
be met.

(8) In the face of significant doubts about conformance with the
requirements of ORS 285C.170, the assessor may depend on rea-
sonably requested information or confirmation from the firm or zone
sponsor, before determining to the grant the exemption.

(9) Consistent with subsection (2)(c) of this rule, property
exempted under ORS 285C.170 may not receive further exemption
under 307.330 beyond the cumulative two-year period.

(10) In the event that the anticipated exemption under ORS
285C.175 is unclaimed under 285C.220, denied, or disqualified
under 285C.240, the exemption as described in this rule is not nec-
essarily jeopardized in any way, even for such property that would

not normally be exempt under 307.330.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.165,285C.170 & 307.330
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-6100
Mandatory First-year Claim with Property Schedule

For purposes of an enterprise zone exemption on qualified prop-
erty under ORS 285C.175:

(1) The authorized business firm:
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(a) Must file the latest revision of the following Department of
Revenue forms with the county assessor under ORS 285C.220 and
285C.225 to begin the exemption period:

(A) 150-310-075, Oregon Enterprise Zone Exemption
Claim; and

(B) 150-310-076, Oregon Enterprise Zone Property Sched-
ule (as an attachment that lists and identifies the property to be
exempt);

(b) May do so only after December 31 of the year, in which the
re/construction, modification or installation of qualified property is
completed; and

(c) Shall send copies of the forms to the zone sponsor.

(2) The property must not have been in service at a location
inside the zone before January 1 of the year directly prior to claim-
ing the exemption as described in section (1) of this rule.

(3) Subsection (1)(b) of this rule is synonymous with qualified
property having been ‘placed in service’ during that year, which:

(a) May be only a portion of the entire investment proposed
with authorization; and

(b) Does not include property (even if physically operable or
finished) that pending completion of the overall facility or investment
is still:

(A) Incapable of effective use or occupancy for commercial or
regulatory purposes; or

(B) Not yet intended for use or operation, subject to testing,
shakedown or other general startup steps.

(4) Sections (1) to (3) of this rule dovetail and are mutually
exclusive with criteria for exemption under ORS 285C.170, as
described in OAR 123-674-6000.

(5) The filing as described in section (1) of this rule shall be due
no later than the corresponding April 1, but:

(a) By June 1, the authorized business firm may submit it with
a late fee under ORS 285C.220(7) or amend a timely filed property
schedule form under 285C.225(5); or

(b) On or before April 1 of the next year, the authorized busi-
ness firm may file very late under ORS 285C.220(10) without a fee
to receive the remainder of an exemption minus the first year, pro-
vided the firm was in compliance with all applicable requirements
in order for the exemption to have been in effect during that first year.

(6) The county assessor may deny the exemption under ORS
285C.175(6) if unable to obtain critical and reasonably requested
clarification, confirmation or substantiation of information missing
from or supplemental to the filed forms from the:

(a) Firm under ORS 285C.220(3); or

(b) Zone sponsor under ORS 285C.230, or as arranged with the
Preauthorization Conference.

(7) The county assessor shall deny the exemption:

(a) To any authorized business firm with inactive status, as
described in OAR 123-674-3700, if the filing does not include the
fee under ORS 285C.165(3) (in addition to subsection (5)(a) of this
rule if applicable).

(b) On any property that is not actually in use or occupancy
between January 1 and June 30 of the first year that the exemption
is claimed, notwithstanding its being in service by January 1 or even

in use or occupancy during the preceding year.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.165,285C.170,285C.175, 285C 220, 285C 225
& 285C.230
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-6200
Filing Latter-year Claims

For qualified property to continue to be exempt in an enterprise
zone throughout the entire period under ORS 285C.175:

(1) The qualified business firm must file annually under ORS
285C.220:

(a) Using the latest revision of Department of Revenue form
150-310-075, Oregon Enterprise Zone Exemption Claim;

(b) With the county assessor and a copy to the zone sponsor;

(c) On or before April 1 directly after every assessment year of
exemption; and

(d) In addition to the first-year filing described in OAR 123-
674-6100.

(2) The claim form also covers other property pursuant to the
same authorization, consistent with OAR 123-674-3100(4), includ-
ing but not limited to the attachment of another property schedule for
any new, additional qualified property.

(3) For a claim form filed by itself for purposes of compliance
in maintaining an ongoing exemption or exemptions, the assessor’s
office may accept it late until August 31 under ORS 285C.220(8) but
only if:

(a) Furnished to the zone sponsor, as well; and

(b) Accompanied with the progressively larger late filing fee.

(4) The assessor may henceforth deny the exemption for the
remainder of the period, subject to notice under ORS 285C.175(6)
without further procedure, if the claim form is not received (at the
latest on August 31) or it lacks for the late filing fee.

(5) Besides arrangements from the Preauthorization Confer-
ence, the zone sponsor and the county assessor shall consider and
rely on the duties and options under ORS 285C.230, as well as exer-
cise the procedure under 285C.235 to demand corroborating evi-
dence of the firm by time/receipt-verified mail whenever warranted,
which:

(a) Would be the only recourse if the firm refuses to submit a
claim form after the final year of exemption;

(b) Is always available if the submitted information and the
compliance of the firm with employment/other requirements is sus-
pect; and

(c) Causes disqualification:

(A) Automatically, if the firm does not satisfactorily respond
within 60 days, but without extra penalty; or

(B) With the 20-percent penalty on back taxes under ORS
285C.240(4), in the event that any provided evidence shows that the
qualified business was required to have given notice under ORS
285C.240(1).

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.175,285C.220,285C.225,285C.230, 285C 235

& 285C.240
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-6300
Disqualification of Particular Property

A qualified business firm does not lose its ongoing enterprise
zone exemption under ORS 285C.175 on all qualified property if
only certain property fails to satisfy a relevant requirement:

(1) Disqualification (including back taxes) shall ensue under
ORS 285C.240 only on such property, and the one-year payback of
tax savings under ORS 285C.240(6) does not apply

(2) Such disqualification pertains when the exempt property no
longer satisfies a relevant criterion under ORS 285C.175, 285C.180,
285C.185 or 285C.190, including but not limited to property during
an exemption year that is:

(a) Removed from the enterprise zone;

(b) Sold, exchanged or leased to another business firm, except
as described in OAR 123-674-4800;

(c) Used ineligibly or by an ineligible business firm in violation
of OAR 123-674-5100; or

(d) Not actually in use or occupancy (notwithstanding its being
in service) for at least 180 consecutive days concluding in the pre-
ceding exemption year.

(3) In order for the qualified business firm to avoid the 20-per-
cent penalty on the back taxes associated with such property-specific
disqualification, notice under ORS 285C.240(1)(a), (e) or (f) is due
by July 1 after the year in which failure occurred. The owner of
leased, exempt property may give such notice, and the firm may do
so through a timely exemption claim as described in 123-674-6200.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.175,285C.220, 285C.225, 285C 230, 285C.235

& 285C.240

Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10
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123-674-6400
General Firm Disqualification

(1) Loss of exemption under ORS 285C.175 applies to all qual-
ified property of a firm in a year when an event occurs, for which
notice is due under ORS 285C.240(1)(b), (¢) or (d), including but not
limited to:

(a) Substantial curtailment, consistent with OAR 123-674-4600;

(b) Failure to satisfy an applicable local additional requirement,
according to OAR 123-668, and pursuant to written notification to
the assessor from the zone sponsor;

(c) Noncompliance with any general law in accordance with
OAR 123-674-7200 to 123-674-7250; or

(d) What is described in OAR 123-674-0500(2) for the require-
ments specific to an extended abatement.

(2) If an event occurs relative to section (1) of this rule, then the
qualified business firm shall notify both the local zone manager and
the county assessor in writing at the latest by July 1 of the next year,
which may be done:

(a) Through timely filing of the exemption claim described in
123-674-6200.

(b) By the owner of any qualified property that the qualified
business firm leases.

(3) Notice as described in section (2) of this rule shall result in
either:

(a) The firm reimbursing the enterprise zone sponsor for an
amount equal to all associated property taxes abated in that year
under ORS 285C.240(6), as described in OAR 123-674-6600 to 123-
674-6630; or

(b) The assessor disqualifying the firm under ORS 285C.240,
including loss of future years of the exemption and retroactive pay-
ment of applicable back taxes with the next tax bill.

(4) If the assessor or zone sponsor discovers a failure, for which
there was not timely notice as described in section (2) of this rule,
then subsection (3)(a) of this rule is inapplicable, and disqualifica-
tion as described in subsection (3)(b) of this rule shall include the 20-
percent penalty on back taxes.

(5) Disqualification for purposes of this rule does not affect
property covered by any other Application, for which the particular
requirements are still satisfied, consistent with OAR 123-674-3500,
except for another Application made after the zone terminated as
described in OAR 123-674-8200, in which case the other such Appli-
cation is nullified, and associated property, disqualified.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.200, 285C.220, 285C.225,285C.230, 285C.235

& 285C.240
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

Payback in Lieu of Disqualification

123-674-6600
Applicability of Payback Provisions

For purposes of ORS 285C.240(6) and OAR 123-674-6600 to
123-674-6630, a qualified business firm’s avoidance of disqualifi-
cation through payment to the zone sponsor of the firm’s tax savings
for one year is allowed, only if:

(1) The firm fails to meet an employment, compensation, waiv-
er, locally established condition or other requirement affecting an
overall exemption on qualified property, pursuant to ORS
285C.240(1)(b), (c) or (d), and not for any requirement pertaining to
particular qualified property (see OAR 123-674-6300) or to the
firm’s eligibility under ORS 285C.135;

(2) The firm provides written notice under ORS 285C.240 to the
zone sponsor or the county assessor by not later than July 1 of the
year following the year that failure as described in section (1) of this
rule occurred;

(3) The firm maintains the business operations pertaining to the
qualified property, unless the firm can demonstrate that any discon-
tinuation (shutdown) is only temporary;

(4) The firm has not previously used ORS 285C.240(6) for any
failure covered by section (1) of this rule to avoid disqualification
of the ‘same exemption,’ respective to property actually first quali-

fying in the same year, but not in other years even if covered by the
same authorization; and

(5) The firm provides written proof to the county assessor that
it has paid the full amount of the year’s tax savings to the zone spon-
sor, not later than August 31 of the year following:

(a) The year in which the failure occurred; or

(b) The fourth year of exemption, in the case of failure to meet
a requirement for an additional two years of exemption under ORS

285C.160, during (only) one of the first four exemption years.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.240
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-6610
Payment of Tax Savings

For purposes of the payment by a qualified business firm
described in OAR 123-674-6600(5):

(1) The firm shall pay to the sponsor of the enterprise zone an
amount equal to the additional taxes due, as the county assessor com-
puted under ORS 285C.175(7), on all of the qualified property
receiving the exemption.

(2) The sponsor of the enterprise zone is responsible for
enabling the firm to make the payment, by doing the following in a
timely manner:

(a) Issuing an invoice for such payment to the firm (as neces-
sary);

(b) Receiving such moneys; and

(c) Issuing a receipt or equivalent evidence of the amount paid
by the firm.

(3) In collecting, invoicing, holding or spending any money
paid by the firm, the zone sponsor shall establish the necessary
accounts, special funds, procedures or documentation in accordance
with ORS chapter 294 and applicable local laws.

(4) If the county assessor does not receive proof that sufficient
and timely payment has been made by the firm, the assessor shall dis-
qualify the exemption or exemptions covered by the requirement
consistent with OAR 123-674-6400(3)(b).

(5) If the assessor later disqualifies the firm respective to the
same exemption, the assessor shall reduce the back taxes by any

amount previously paid in accordance with this rule.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.240
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-6620
Distribution of Payment among Cosponsors

In the case of an enterprise zone sponsor comprising two or
more city or county governments or port districts:

(1) Any cosponsor may act as the initial depository for col-
lecting the qualified business firm’s payment as described in OAR
123-674-6610 and providing the firm with the requisite proof of pay-
ment, but at least one cosponsor must do so.

(2) The cosponsors may create joint mechanisms and arrange-
ments to receive, hold or use such payments.

(3) The cosponsors may distribute the amount of any such pay-
ment among themselves through any mutually agreed method or for-
mula, including but not limited to proportional receipt only by
cosponsors that levy taxes where the property is located.

(4) If distribution does not happen within six months of receipt
of payment, unless pending a joint effort among the cosponsors as
described in OAR 123-674-6630, the government or entity holding
the funds shall distribute the full amount in equal portions to each
city, port or county government that sponsors the zone without
assessing any administrative fee. If more than one county sponsors
the zone, then the cosponsors in the county containing the qualified
property shall receive and divide among themselves not less than half
of the total payment.

(5) There is no obligation to maintain or repeat for future pay-
ments any of the sponsor’s elections and methods utilized in accor-

dance with this rule for a given payment.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.240
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10
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123-674-6630
Utilization of Payments

In accordance with ORS 285C.240(6)(b), the expenditure of
moneys collected from a qualified business firm shall benefit resi-
dents of the enterprise zone and its immediate vicinity, such that:

(1) For a rural zone, the immediate vicinity will generally
encompass (but is not necessarily limited to) the entire incorporat-
ed and urban growth area of any city sponsoring the zone, unless the
city is relatively large, and only some parts of the zone boundary are
in or near the city.

(2) Public, public/private or community-based activities,
efforts or programs that acceptably serve residents of the zone and
its local area include but are not limited to:

(a) Job training, placement, skill development, career counsel-
ing and similar programs predominately involving such residents;

(b) Better educational opportunities, facilities and so forth that
serve such residents;

(c) Planning, analyses or support for infrastructure, public safe-
ty or other public/community services or facilities that have the
potential to stimulate commerce and employment growth in associ-
ation with the zone;

(d) Programs that assist with financing or other matters for busi-
nesses largely started by or employing such residents;

(e) Improvements to environmental conditions, recreational
resources or other qualities of the community; or

(f) Reasonable contributions to the management, marketing or
other needs of the enterprise zone itself.

(3) Combining these moneys with funds obtained from autho-
rization filing fees or from other resources associated with the enter-
prise zone (see 123-668), or otherwise belonging to the local com-
munity is allowable.

(4) If the payment per cosponsor is less than $5,000, the zone
sponsor may:

(a) Delay spending the moneys for an indefinite period of time,
pending complementary opportunities or resources; and

(b) Allocate the moneys to existing programs and projects that
are likely to benefit such residents, even if not exclusively.

(5) If the payment per cosponsor is between $5,000 and
$25,000, the zone sponsor may:

(a) Postpone spending the moneys for up to two years; and

(b) Allocate the moneys to existing programs and projects, but
the sponsor shall make reasonable efforts to ensure that relevant res-
idents in particular are beneficiaries of additional expenditures.

(6) If the payment per cosponsor exceeds $25,000, the zone
sponsor shall see that the moneys go to ongoing programs, special
projects and so forth, but only if such expenditures have a direct and
particular impact on relevant residents.

(7) There is no obligation to maintain or repeat for future pay-
ments any of the elections and methods utilized in accordance with

this rule for a given payment.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.240
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-6880
Deferral during Recession

For purposes of section 2, chapter 39, Oregon Laws 2010, and
deferring the standard enterprise zone exemption, during which time
the qualified business firm shall pay taxes on qualified property:

(1) It pertains to a firm facing disqualification for substantial
curtailment or other noncompliance (see OAR 123-674-4600, 123-
674-6300 and 123-674-6400). Nevertheless, the firm must have had
sufficient employment at one point to qualify initially as described
in OAR 123-674-4100, such that with a sufficient employment level
since Application, the firm may seek, and the zone sponsor may
apply this deferral to the first year of exemption.

(2) The total cost of the investment covered by the authoriza-
tion (over one to three years) must equal or exceed the amounts under
ORS 285C.200(3)(c) (2010) for the respective type of enterprise
zone.

(3) The zone sponsor must take an action to grant the deferral,
such as formal notification from the local zone manager to the firm,
that:

(a) Indicates whether the deferral is for one year or two con-
secutive years;

(b) Sets a minimum level of employment of the firm (below
which the firm may not fall even during a year of deferral) that is a
single, stated number of employees equal to or less than the latest
Annual and Claim Employment figures, and possibly less than the
Existing Employment; and

(c) Occurs at a time when under section 2(2), chapter 39, Ore-
gon Laws 2009, as determined by the Department:

(A) Seasonally adjusted state employment has declined over at
least two successive quarters during the prior 12 months: and

(B) The unemployment rate for any county containing the zone
is two percentage points greater than the state on average for:

(i) The entire previous year (annual average unemployment
rates); or

(i1) Any of the three most recent three-month periods, includ-
ing the latest calendar quarter, based on the most recently available
seasonally adjusted data.

(4) On or after May 27,2010, but no later than 60 days after the
action in section (3) of this rule or August 31 of the first year of defer-
ral, the sponsor must adopt resolution(s) confirming the grant of
deferral.

(5) Any exemption claim filed in a year of deferral may be with-
drawn or ignored, and regardless, the county assessor shall deny the
exemption under ORS 285C.175 (without necessarily giving
notice) and all qualified property covered by the authorization is sub-
ject to normal taxation for that year.

(6) At the conclusion of the deferral period:

(a) The firm shall reclaim and resume the remainder of exemp-
tion under ORS 285C.175 on any qualified property, provided that
the firm’s employment in reclaiming the exemption does not con-
stitute substantial curtailment, and it is otherwise qualified.

(b) If the firm continues to have substantially curtailed its oper-
ations or fell below the minimum level in this rule, or the sponsor
has revoked the resolution, then the property is subject to disquali-
fication under ORS 285C.240, including but not limited to repayment
for every year of exemption before the deferral period.

(7) The one-year payment in lieu of disqualification under ORS
285C.240(6) may occur with respect to a year before or after the
deferral period as described in this rule (see OAR 123-674-6600 to
123-674-6630).

(8) The noncompliance and the year(s) of deferral shall close-
ly correspond in time, but the exact relationship is subject to the
determination of the local zone sponsor in consultation with the
county assessor with the resolution. If the tax year beginning July 1,
2009, (2009-2010) is the final tax year of the exemption, the spon-
sor may grant the deferral respective to that year by August 31,2010,
to prevent retroactive disqualification.

(9) The sponsor may:

(a) Modify the resolution(s) on or before the next August 31 to
retract or insert the second consecutive year of deferral.

(b) Grant two one-year deferrals, if separately done in complete

conformance with sections (3) and (4) of this rule.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: OL 2010, Ch. 39
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

General Lawfulness

123-674-7200
Special Terminology

For purposes of OAR 123-674-7200 to 123-674-7250, with
respect to an eligible business firm compliance with other laws under
ORS 285C.200(1)(f):

(1) “Determination” means either of the following:

(a) A rightfully available written admission by the firm of a
Noncompliance; or

(b) The issuance of an order, ruling or similar action by a duly
empowered court, regulatory authority or similar entity that is:
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(A) An official finding of Noncompliance that has the force of
law under the jurisdiction of the court, regulatory authority or sim-
ilar entity; and

(B) The final action by the particular regulatory or judicial pro-
cess, even if prior to potential appeals.

(2) “Event of Noncompliance” means a Determination corre-
sponding to an Illegal Act, for which the underlying Noncompliance
is both:

(a) Material, as described in OAR 123-674-7230; and

(b) Not cured in accordance with OAR 123-674-7240.

(3) “Illegal Act” means an action, omission, chain of occur-
rences or similar failings by the firm or by an officer or agent in the
conduct of the firm’s operations and activities, effectively occurring
after the Application but before January 1 of the last year of exemp-
tion, that cause the Noncompliance corresponding to the relevant
Determination. (An Illegal Act may also result from Noncompliance
with a Determination related to an earlier act)

(4) “Noncompliance” means a violation of a law, as enacted by
one of the following, or the violation of any of the rules or regula-
tions duly promulgated under such law:

(a) The United States Congress;

(b) The Oregon Legislative Assembly; or

(c) The governing body of a city or county that sponsors the
enterprise zone.

(5) “Substantial Falsification” means that information in an
enterprise zone form, filing or associated documentation by the firm,
subject to declaration under penalties of false swearing, does one or
both of the following:

(a) Misreports or omits required information, such that the
enterprise zone exemption would have been denied or disqualified
had the information been correctly or completely reported, which by
itself shall be considered an Illegal Act in addition to any penalties
resulting from false swearing under ORS 305.990; or

(b) Contradicts OAR 123-674-7210(1), in that at the time of the
relevant declaration, the firm failed to disclose an Illegal Act, of
which it should reasonably have been aware, including but not lim-
ited to one that is pending a Determination at the time of authoriza-
tion.

Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.200(7)

Stats. Implemented: ORS 285C.200

Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10; OBDD 15-2012, f. & cert. ef. 8-15-
12

123-674-7210
Declarations and Responsibilities

(1) Any Department of Revenue form for an enterprise zone tax
abatement shall also have the firm declare that it is in compliance
with applicable laws described in OAR 123-674-7200(4), as part of
the declaration made under penalties of false swearing (as to the truth
and correctness of the form or document under ORS 305.810 and
305.815).

(2) Without clear evidence of a Determination:

(a) The county assessor is under no obligation to undertake any
effort for purposes of ORS 285C.200(1)(f); and

(b) The exemption on qualified property of an otherwise qual-
ified business firm is unaffected.

(3) Regardless of expertise or jurisdiction, any entity or person

may present evidence of a Determination to the county assessor.
Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.200(7)
Stats. Implemented: ORS 285C.125 & 285C.200
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10; OBDD 15-2012, f. & cert. ef. 8-15-
12

123-674-7220
Effect of Event of Noncompliance

Upon an Event of Noncompliance:

(1) In the case where an authorized business firm is not yet qual-
ified, the county assessor shall deny exemption under ORS
285C.170 or 285C.175.

(2) In the case where the firm is receiving or has received the
exemption, the Event of Noncompliance shall cause retroactive dis-
qualification (see OAR 123-674-6400).

(3) In response to or in anticipation of such denial or disquali-
fication, the assessor shall give notice that:

(a) Is sent to the firm and is copied to the zone sponsor, the
Department of Revenue and the Department;

(b) Provides the firm with an explanation of the action and
includes copies or descriptions of the evidence for the Determina-
tion; and

(c) Explains how the firm may appeal the action or anticipated
action to the Tax Court under ORS 305.404 to 305.560.

(4) The county assessor may reverse a decision or action in sec-
tion (1) or (2) of this rule, for reconsideration of an issue listed in
OAR 123-674-7250(1) or a successful appeal that negates the Deter-
mination. As necessary to effect a reversal for this section, the asses-
sor may reinstate the exemption and refund taxes paid on qualified
property to the firm consistent with provisions of ORS Chapter 311.

(5) If the Determination is appealed by the business firm
through administrative or judicial channels under the law in question,
then the assessor may indefinitely suspend the action as described
in section (2) of this rule, such that:

(a) If the business firm prevails in the appeal, then the exemp-
tion is unaffected; or

(b) If the business exhausts, withdraws or effectively fails in its
pursuit of such appeal, then the action takes effect. In such a case,
the assessor may add interest to any back taxes during the interven-
ing period for the appeals process, until the next general property tax
roll, as provided under ORS 311.206.

(6) The business firm’s right to appeal actions or tax collections
directly to the Oregon Tax Court is in no way infringed by this or any
administrative rule, nor is it prevented by ORS 285C.200(7).

(7) Section (5) and (6) of this rule operate only in lieu of using
ORS 285C.240(6), as described in OAR 123-674-6600 to 123-674-

6630.
Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.200(7)
Stats. Implemented: ORS 285C.125 & 285C.200
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10; OBDD 15-2012, f. & cert. ef. 8-15-
12

123-674-7230
Materiality

An eligible business firm’s Noncompliance is material for pur-
poses of ORS 285C.200(1)(f), only if all of the following are true:

(1) Zone-Applicable. It is related to or part of actual operations
of and by the business firm within the enterprise zone boundary,
including firm-wide activities that actually influence affairs in the
zone, as well as elsewhere that the firm operates, such that:

(a) The Illegal Act(s) might still occur outside the zone and be
material if derivable from or directly beneficial to operations of the
firm in the zone; but

(b) Even if the Determination circumstantially indicates illicit
intent by firm personnel or decisions, it is still be immaterial, if lack-
ing evident effect on tangible activities or behavior at zone locations.

(2) Significant. It has or could conceivably harm, threaten, dis-
rupt or undermine any of the following: An individual person, fair
and honest commerce, government revenue collection, others’ prop-
erty rights, environmental protection, public health and safety, the
general welfare and so forth, in contrast to a Noncompliance that
results only in inconveniences (e.g., parking violations), aesthetical
problems (e.g., poor landscape maintenance), etc.

(3) Substantive. It relates to the actual behavior or effects that
the law in question is intended to control or prevent, as opposed to
failings or missteps in terms of procedural matters, data reporting or
similar technicalities, unless such failings or missteps exhibit will-

fulness, perniciousness or a history of repetition.
Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.200(7)
Stats. Implemented: ORS 285C.200
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10; OBDD 15-2012, f. & cert. ef. 8-15-
12

123-674-7240
Cure

As a consequence of actions taken by an eligible business firm
in response to a Determination, it may still comply with the law and,
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in effect, cure the Noncompliance for purposes of ORS
285C.200(1)(f), such that:

(1) A Noncompliance is not curable if, in the presence of clear
and convincing evidence, the Illegal Act in question is:

(a) Heinous, reckless or knowingly perpetrated or allowed to
happen as a matter of firm policy; or

(b) Committed within five years of a previous determination
relating to the same or similar violation of the law, regardless if the
prior violation occurred:

(A) Before authorization;

(B) At a location outside the enterprise zone; or

(C) Under another U.S. state’s or locality’s laws or regulations.

(2) A Noncompliance is also incurable if the total monetary
penalty as described in subsection (3)(a) of this rule exceeds a level
publicly declared for purposes of this rule and established by the zone
sponsor before the Determination became final. According to stip-
ulations in the sponsor’s declaration, this level or levels shall be equal
to or greater than:

(a) For a fine or fines levied by a regulatory agency under a sin-
gle citation or for closely related violations, $100,000; and

(b) Overall, including but not limited to court-imposed dam-
ages, $500,000.

(3) A Noncompliance, except as precluded by section (1) or (2)
of this rule, may be cured insofar as the firm fully and clearly doc-
uments or demonstrates for the county assessor that:

(a) All fines, damages and so forth arising from the Determi-
nation have been paid in full, according to the final regulatory or judi-
cial assessment imposed;

(b) The firm promptly submitted to and fulfilled all other appli-
cable penalties and has taken or has demonstrable plans to take all
other actions, as required by the court, regulatory authority or sim-
ilar entity;

(c) The circumstances that led to the Noncompliance have been
eliminated and resolved, such that further Noncompliance by the firm
of a comparable or more serious nature is not expected to occur; and

(d) It or associated entities have undertaken reasonable efforts
to compensate other substantially harmed parties uninvolved with
any court action.

(4) The decision to consider a Noncompliance cured happens
on a one-time basis and shall not necessarily be subject to neither
ongoing action by the firm nor continual verification.

Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.200(7)

Stats. Implemented: ORS 285C.200

Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10; OBDD 15-2012, f. & cert. ef. 8-15-

12

123-674-7250
Interpretation

With respect to the interpretation of OAR 123-674-7200 to 123-
674-7250 for purposes of ORS 285C.200(1)(f):

(1) There are five primary issues related to the conclusion that
there is an Event of Noncompliance:

(a) Is there a Determination as defined?

(b) Did the Illegal Act occur as defined? ..., after Application?

(c) Is the Noncompliance of a material nature?

(d) Is the Noncompliance curable ..., and if so, has it been
cured?; or

(e) Has there been Substantial Falsification, and what are the
implications of it?

(2) In deciding whether there is an Event of Noncompliance, the
county assessor may do as follows at the assessor’s initiative or in
response to issues raised by a business firm’s response to notice in
OAR 123-674-7220(3):

(a) The assessor may submit the question at issue to the spon-
sor of the enterprise zone whether through the local zone manager
or otherwise, such that:

(A) The submission is made in writing with a summary of the
matter and copies sent to the affected business firm, the Department
of Revenue and the Department; and

(B) The assessor may consider a written decision from the zone
sponsor only within a prescribed period not exceeding 60 days after
the submission.

(b) Either in lieu of or subsequent to the request of the zone
sponsor, the assessor may submit the question or questions to the
Director, such that:

(A) The submission is in writing with a summary of the mat-
ter, and the affected business firm, the Department of Revenue and
the zone sponsor receive copies;

(B) The assessor certifies whether a conclusive response by the
Director shall bind the assessor’s action in OAR 123-674-7220;

(C) The Director may request additional information from the
assessor, the firm, the sponsor, the Department of Revenue or the
Department of Justice; and

(D) The Director shall respond in writing to the question or
questions submitted by the assessor, who shall treat it as official state
interpretation of this division of administrative rules.

Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.200(7)

Stats. Implemented: ORS 285C.200

Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10; OBDD 15-2012, f. & cert. ef. 8-15-
12

First Source Hiring Agreements

123-674-7700
First-Source Coverage

For purposes of an authorized or qualified business firm’s enter-
ing into a First Source Hiring Agreement in an enterprise zone:

(1) “Contact agency” means the entity that represents publicly
funded job training providers, consistent with OAR 123-070, which
is exclusively the local office of Worksource Oregon (State
Employment Department).

(2) The agreement shall apply to all of the firm’s sites of oper-
ation within the enterprise zone but only for that zone, except for “job
openings” that do not matter directly under ORS 285C.050 and
285C.200 (see OAR 123-674-0200).

(3) Whenever the firm intends to fill a job opening with some-
one, who in a voluntary, temporary, part-time or other capacity, has
been working at the business or job site for at least 30 days prior to
closure date of the job opening:

(a) The firm must indicate this situation and include the name
of the prospective hire in its notification to the contact agency.

(b) With receipt of such notification, the contact agency is in no
way obligated to send job applicants.

Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C215(3)

Stats. Implemented: ORS 285C.050, 285C.060, 285C.200 & 285C.215

Hist.: EDD 3-2000, f. & cert. ef. 2-1-00; EDD 1-2005, f. & cert. ef. 2-25-05;

Renumbered from 123-070-2100 by OBDD 31-2010, f. 6-30-10, cert. ef. 7-1-10

123-674-7710
First-Source Procedures

(1) A Firm/applicant shall enter into an agreement as described
in OAR 123-070 either:

(a) After the local zone manager approves the application for
authorization (see 123-674-2300);

(b) Before hiring new employees to qualify under ORS
285C.200; or

(c) Both as possible.

(2) The local zone manager shall:

(a) Advise every Firm/applicant to promptly seek such an agree-
ment;

(b) Notify the contact agency about the Application and about
how to contact the business firm; and

(c) Send the contact agency the appropriate colored copy from
the completed Approval Form.

(3) Upon learning of the Firm/applicant, the contact agency
shall arrange an opportunity for it to execute an agreement. A
Firm/applicant shall have the right to initiate such contact and to
enter promptly into an agreement.

(4) The contact agency shall:

(a) Provide a copy of each executed agreement to the respec-
tive local zone manager within 10 business days of entering into it
with a Firm/Applicant; or

(b) Notify the local zone manager of any problem that arises in
association with executing it.

(5) The local zone manager shall:
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(a) See that each authorized business firm has entered into a
timely, valid and accurate agreement, in accordance with OAR 123-
070; and

(b) Inform the county assessor under ORS 285C.215(2)(a) of
any such firm that might have failed to enter into such an agreement.

(6) The local zone manager shall assist in advising and explain-
ing to business firms their obligations under the agreement, includ-
ing but not limited to requests by the contact agency or any publicly

funded job training provider.
Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.215(3)
Stats. Implemented: ORS 285C.050, 285C.060, 285C.200 & 285C.215
Hist.: EDD 7-1989(Temp), f. & cert. ef. 10-17-89; EDD 8-1990, f. 4-13-90, cert.
ef. 4-14-90; EDD 22-1990(Temp), f. & cert. ef. 8-9-90; EDD 3-1992(Temp), f.
3-12-92, cert. ef. 3-13-92; EDD 1-1996, f. 2-28-96, cert. ef. 3-1-96; EDD 3-2000,
f. & cert. ef. 2-1-00, Renumbered from 123-070-0370; EDD 1-2005, f. & cert.
ef. 2-25-05; Renumbered from 123-070-2200 by OBDD 31-2010, f. 6-30-10, cert.
ef. 7-1-10

123-674-7720
Handling Exemption Claims

For purposes of the First Source Hiring Agreement and the
county assessor’s processing of an initial exemption claim with prop-
erty schedule as described in OAR 123-674-6100, except in the case
of a general waiver under ORS 285C.215(3) (see OAR 123-070):

(1) An authorized business firm may attach a copy of the agree-
ment to the claim form.

(2) For purposes of ORS 285C.175(1)(c), the assessor shall rely
principally on the zone sponsor and contact agency to inform the
assessor’s office under ORS 285C.215(2) if a requisite agreement is
lacking.

(3) To verify the existence, effectiveness or general suitability
of the agreement, the assessor may do the following:

(a) Request and receive an agreement copy from the local zone
manager, contact agency or Firm/applicant; or

(b) Seek assistance under ORS 285C.230(1)(b) before approv-
ing the exemption claim, as a mandatory duty of the zone sponsor.

(4) If learning of a problem with execution of a suitable agree-
ment by the Firm/applicant, then pending a corrective waiver by the
Director, the county assessor:

(a) May deny the exemption claim, if the agreement was not
executed as described in OAR 123-674-7710.

(b) Shall deny the exemption claim, if the agreement was not
executed on or before December 31 directly preceding the first
exemption year under ORS 285C.175, does not cover at least all
years of exemption, or is otherwise deficient.

(5) The assessor shall deny the exemption under ORS
285C.175(6), if by August 31 of the first tax year of exemption, a
problem as described in subsection (4) of this rule is not resolved
through copies/documentation of the following:

(a) A (revised/replacement) agreement;

(b) Applicable waiver as allowed in OAR 123-070 or 123-674-
7730; or

(c) Both, as necessary.

(6) Once a business firm is qualified and approved to receive
the exemption, the exemption is not subject to later revocation or dis-
qualification for lack of an agreement, except for the case of fraud-
ulent representations.

(7) Subject to requisite resolution of the outstanding problem,
the assessor may reverse a denial as described in section (5) of this
rule and grant the exemption, as otherwise allowed under the laws
and rules governing the procedures and authority of the assessor.

Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.215(3)

Stats. Implemented: ORS 285C.060, 285C.105,285C.175, 285C.215,285C.220,

285C.240

Hist.: EDD 3-2000, f. & cert. ef. 2-1-00; EDD 1-2005, f. & cert. ef. 2-25-05; EDD

26-2009, f. 11-30-09, cert. ef. 12-1-09; Renumbered from 123-070-2300 by

OBDD 31-2010, f. 6-30-10, cert. ef. 7-1-10

123-674-7730
Allowing Late Execution of First-Source Agreement

For purposes of an authorized business firm’s needing to have
entered into a First Source Hiring Agreement:

(1) The Director may issue a waiver that excuses the require-
ment until the time when the agreement is actually executed or takes

effect, such that the firm is not required to have been entered into the
agreement:

(a) At the time of applicable hiring; or

(b) On or before December 31 of the year when qualified prop-
erty is placed in service, directly before the first exemption year, as
otherwise required under ORS 285C.215(1).

(2) The Director may issue waiver as described in section (1)
of this rule for the following reasons:

(a) The Firm/applicant was using first-source services in a time-
ly fashion, without having a formal agreement;

(b) Mistaken communications, an absence of local contacts or
the like hampered the ability or understanding of the Firm/applicant
as to the agreement or the need to enter into it;

(c) The Firm/applicant made a good faith effort to obtain an
agreement, but it was misled or otherwise unable to readily obtain
it through no fault of its own; or

(d) Similar circumstances.

(3) The local zone manager, county assessor or contact agency
on behalf of the authorized business firm or the firm itself may seek
a waiver under this rule by contacting the Department after autho-
rization, whether before or after an action by the county assessor as
described in OAR 123-674-7720.

(4) A waiver under this rule shall take the form of a written rec-
ommendation from staff to the Director that the Director approves.
The written recommendation shall describe:

(a) The justification for the waiver pursuant to this rule;

(b) The basis or source of evidence for such justification or
determinations, including but not limited to verbal communications
with the contact agency, the county assessor or other local parties;

(c) The status of the Firm/applicant’s entering into an agree-
ment; and

(d) The date by which the agreement must be in effect.

(5) The Department shall provide notice of the Director’s deci-
sion and distribute copies of any approved waiver, as well as any
waiver as described in OAR 123-070 affecting an enterprise zone
exemption, to the:

(a) Firm/applicant;

(b) County assessor;

(c) Contact agency;

(d) Local zone manager; and

(e) Department of Revenue (Attention: Exemptions Specialist,
Property Tax Division).

Stat. Auth.: ORS 285A.075, 285C.060(1) & 285C.215(3)

Stats. Implemented: ORS 285C.050, 285C.060, 285C.200 & 285C.215

Hist.: EDD 3-2000, f. & cert. ef. 2-1-00; EDD 1-2005, f. & cert. ef. 2-25-05; EDD

26-2009, f. 11-30-09, cert. ef. 12-1-09; Renumbered from 123-070-2400 by

OBDD 31-2010, f. 6-30-10, cert. ef. 7-1-10

With Beginning or End of Zone

123-674-8000
Designation/Amendment of an Enterprise Zone

Respective to an enterprise zone exemption on qualified prop-
erty under ORS 285C.170 or 285C.175:

(1) Property may not be exempt if prior to the effective date of
the zone’s designation or the location’s inclusion through a change
in the zone boundary, it is:

(a) On the assessment rolls of the county respective to the same
location or ownership/lease; or

(b) Located in the zone or in the process of actual construction,
improvement, modification or installation there, excluding what is
described in:

(A) OAR 123-674-2000(3) such as site preparation; or

(B) OAR 123-674-2100(1) including but not limited to demo-
lition.

(2) A Firm/applicant may make Application and even have it
approved before but pending an effective date in section (1) of this
rule.

(3) Notwithstanding section (1) of this rule, property may qual-
ify as would otherwise be allowed for an actively authorized busi-
ness firm in a terminated zone under ORS 285C.245(1), consistent
with OAR 123-674-8100 or 123-674-8200. Accordingly, the autho-

Oregon Administrative Rules Compilation

2016 Edition

1-281

(11-15-15)



Chapter 123  Oregon Business Development Department

rization automatically belongs to the newly designated or amended
zone, if:

(a) The zone encompasses the site of the authorized business
firm’s proposed investment; and

(b) The authorization is:

(A) Active under ORS 285C.165 (see OAR 123-674-3700); and

(B) Not expired as described in OAR 123-674-8100(2)(c).
Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.175

Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-8100
Authorization and Zone Termination

Consistent with OAR 123-650-9100:

(1) For purposes of exemption under ORS 285C.175 in a ter-
minated enterprise zone, an eligible business firm is ‘authorized’ and
may claim the exemption, subject to OAR 123-674-8300 and section
(2) of this rule, if:

(a) Its outstanding authorization was still active under ORS
285C.165 at the time of termination, in which case it may avail itself
of OAR 123-674-8200 and grandfathering in the zone; or

(b) The local zone manager received the Application before the
effective termination of the zone, and the zone sponsor and the coun-
ty assessor subsequently approved the Application under ORS
285C.140 after termination.

(2) For any authorized business firm described in section (1) of
this rule, its authorization expires on January 1 directly after the 30th
month of the zone’s termination, such that only if qualified proper-
ty proposed pursuant to the Application is in service before that date
does the firm remain authorized under ORS 285C.245(1)(a)(B)(ii)
and may it receive the exemption. As such, ORS 285C.165 (active
status of authorization) is irrelevant for qualified property remain-
ing outside of a current enterprise zone.

(3) In order to successfully apply for authorization on any
investment in qualified property at a location in a terminated zone
remaining outside any current designation, the Firm/applicant must
satify the grand-fathering provisions in accordance with OAR
123.674-8200. In addition:

(a) Only if also qualified in the zone at the time of its termina-
tion may a firm described in subsection (1)(a) of this rule re/apply
respective to the same location; and

(b) Unless otherwise qualified or authorized (as described by
section (1)(a) of this rule) in the zone at the time of its termination,
an authorized business firm described in subsection (1)(b) of this rule

(A) May not utilize the grandfathering provisions; and.

(B) As such, may not ever apply for authorization anywhere in
the terminated zone.

(4) For purposes of this rule and OAR 123-674-8200, an eligi-
ble business that has its site in the zone (inadvertently) removed by
a boundary change, notwithstanding ORS 285C.115(2)(b), has the
same rights and privileges as if the zone had terminated.

(5) For purposes of termination under ORS 285C.255 — that
is, statutory sunset of enterprise zone program — the Application
must be made before June 30,2025 and (notwithstanding subsection

(1)(b) of this rule) approved not later than that day.
Stat. Auth.: ORS 285A.075 & 285C.060(1)
Stats. Implemented: ORS 285C.140, 285C.175, 285C.245 & 285C.255
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10; OBDD 15-2012, f. & cert. ef. 8-15-
12

123-674-8200
Grandfathering in a Terminated Zone

Under ORS 285C.245(1)(b) and (c) after termination of an
enterprise zone:

(1) Qualified property outside any current zone and owned or
leased by an eligible business firm is exempt, if all of the following
requirements are true:

(a) Within 10 years after the effective date of the termination of
the zone, the eligible business firm submits a complete Application
under ORS 285C.140, in accordance with OAR 123-674-2000 and
123-674-2100;

(b) The qualified property is to be located entirely within the
boundaries of the terminated zone, as they existed at the time of ter-
mination;

(c) On the effective date of termination, the firm was an active-
ly authorized or qualified business firm in that same zone, having had
an Application approved before termination;

(d) The eligible business firm has not been disqualified under
ORS 285C.245(1)(c) in the terminated zone consistent with section
(2) of this rule;

(e) Construction, modification or installation of the qualified
property commences on or before June 30 immediately following the
last year of the firm’s final outstanding exemption in the zone;

(f) The eligible business firm’s Application receives approval:

(A) From the county assessor and the local manager of the ter-
minated zone or the manager’s successor;

(B) Lacking a local zone manager, from the county assessor and
either the Department or a formal action of the zone sponsor; or

(C) On appeal;

(g) Completion of construction, additions, modification or
installation occurs in accordance with OAR 123-674-8300;

(h) Timely exemption claim is made to the county assessor
under ORS 285C.220 and 285C.225; and

(1) The authorized business firm complies with all applicable
requirements of ORS 285C.050 to 285C.250 in effect when the zone
terminated, including but not limited to any requirement arising from
or associated with authorization.

(2) Disqualification for purposes of ORS 285C.245(1)(c) does
not include:

(a) Loss of an extended abatement under ORS 285C.240(3)(b)
consistent with OAR 123-674-0500(2);

(b) Payment to the zone sponsor of the equivalent of one year’s
tax savings under ORS 285C.240(6); or

(c) Failure to meet a requirement pertaining to particular prop-
erty as described in OAR 123-674-6300.

(3) The sponsor of a terminated enterprise zone may consider,
approve and enter into a written agreement with an eligible business
firm for an extended abatement under ORS 285C.160, prior to final
action for subsection (1)(f) of this rule.

(4) An authorized or qualified business firm may not make
Application, if since termination, another business or corporation has
bought or absorbed the firm, except if the firm remains essentially
intact as a corporate entity, such as becoming a subsidiary to the pur-
chasing corporation and continuing to operate substantially as it had.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.140, 285C.175 & 285C.245
Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10

123-674-8300
Timely Completion of Construction

For purposes of a proposed investment in qualified property by
a business firm that is or becomes authorized in a terminated enter-
prise zone under ORS 285C.245(1)(a)(B)(iii) and (b):

(1) Completion of “construction, addition modification or
installation within a reasonable time” means the property is in ser-
vice no later than 18 months after the date on which any relevant con-
struction, reconstruction, modification or installation activity com-
menced.

(2) “Without interruption” means that the property does not
remain in an unfinished state for more than six months without sig-
nificant progress toward the completion of activities as described in
section (1) of this rule.

(3) The property may not qualify and receive the exemption
under ORS 285C.175, if section (1) or (2) of this rule is violated,
except if the Department issues a written finding to the county asses-
sor that the violation is reasonable and not excessive, given the nature
and extent of the authorized business firm’s investment or of inad-
vertent circumstances.

(4) Nothing in this rule shall influence or restrict the qualifica-
tion of an exemption in an enterprise zone that still exists and has not
terminated.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.175 & 285C.245

Hist.: OBDD 27-2010, f. & cert. ef. 6-14-10
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DIVISION 680
RURAL RENEWABLE ENERGY DEVELOPMENT ZONES

NOTE: Department of Revenue forms referenced in this division are avail-
able from the Department of Revenue, Property Tax Division, 955 Center
St NE, PO Box 14380, Salem OR 97309-5075, phone 503-378-4988, 800-
356-4222, TTY 800-886-7204, fax 503-945-8737, and web http://www.ore-
gon.gov/DOR/PTD/enterform.shtml.

123-680-0001
Purpose and Scope

This division of administrative rules specifies matters related to
the creation and operation of an RREDZ, which as used in these
administrative rules, means a rural renewable energy development
zone under ORS 285C.350 to 285C.370:

(1) For an eligible business firm in an RREDZ, the standard
(3-5-year) enterprise zone exemption and associated provisions
under ORS 285C.050 to 285C.250 apply as they would inside an
enterprise zone, as addressed in OAR 123-674, for which:

(a) The firm and the firm’s property qualify, however, only inso-
far as they relate to “renewable energy” facilities and activities under
ORS 285C.350, such that for purposes of the first clause under ORS
285C.350(2), in order to be exempt, qualified property must gener-
ate electricity to a significant degree from the combustion, harness-
ing or utilization of the renewable energy resource, but it may also
produce (even for the most part) other energy forms, including but
not limited to steam, heat or mechanical power; and

(b) The sponsor of the RREDZ is equivalently responsible for
the same applicable duties as a local enterprise zone sponsor, includ-
ing but not limited to those covered in OAR 123-668.

(2) The primary purpose of RREDZs is the extension of this
enterprise zone incentive to renewable energy projects, especially
those that are far-flung or widely dispersed, in lieu of potentially
infeasible or physically complex amendment to the boundary of an
existing enterprise zone.

(3) These administrative rules:

(a) Have no bearing on true enterprise zones, including but not
limited to an enterprise zone, or to an eligible business firm or qual-
ified property in an enterprise zone, encompassed by an RREDZ;

(b) Do not control or bind the county assessor or Department
of Revenue, and they do not supersede OAR chapter 150, in matters
related to tax administration; and

(c) Utilize definitions found in OAR 123-001 (Procedural

Rules) and 123-674, except where the context dictates otherwise.
Stat. Auth.: ORS 285A.075 & 285C.370
Stats. Implemented: ORS 285C.350 - 285C.370
Hist.: OBDD 28-2010, f. & cert. ef. 6-14-10; OBDD 12-2015, f. & cert. ef. 10-
5-15

123-680-1000
Basic Points about RREDZs

(1) Like an enterprise zone, an RREDZ terminates by operation
of law as otherwise provided under ORS 285C.245(1) and (2), with
equivalent protection and allowances for relevant business firms in
the RREDZ, but it does not terminate by programmatic sunset under
ORS 285C.255.

(2) An RREDZ (irrespective of OAR 123-650-1000) covers the
entire territory of the designated:

(a) City including subsequent annexations; or

(b) County or counties whether outside corporate limits or not,
but excluding any area inside an urban growth boundary (UGB)
described in section (3) of this rule.

(3) An RREDZ is permitted anywhere in this state, except with-
in the UGB of a city with a population of 30,000 or more, including
but not limited to the entire (Portland-area) Metro UGB.

(4) RREDZs come in one of only the following three types:

(a) City RREDZ, in that the governing body of a single city
applies to the Department for designation, and the city is the spon-
sor of the RREDZ;

(b) County RREDZ, in that the governing body of a single
county applies to the Department for designation, and the county is
the sponsor of the RREDZ; or

(c) Multi-county RREDZ, in that each governing body of two
or more counties jointly apply to the Department for designation, for
which:

(A) The counties are contiguous one to another, but do not nec-
essarily all share a single common border in the case of three or more
counties; and

(B) Only one of the counties serves as the zone sponsor.

(5) In appointing the local RREDZ manager, the sponsor is
encouraged to select someone, who also serves as the local zone
manager for an enterprise zone whenever possible.

(6) There is no particular limit on the number of RREDZs
statewide, although a city or county may not have two or more con-
current designations, with the following distinctions:

(a) A city may have a designation, even if inside a county des-
ignated as an RREDZ; or

(b) A county may itself be designated an RREDZ and be part
of an RREDZ with one or more other counties, but it may not con-
currently belong to two or more different, multi-county RREDZs.

(7) The RREDZ exemption under ORS 285C.362 on the qual-
ified property of a qualified business firm may not be derived from
more than one overlapping RREDZ designation, except if there are

two or more authorizations covering property in different tax lots.
Stat. Auth.: ORS 285A.075 & 285C.370
Stats. Implemented: ORS 285C.350 - 285C.370
Hist.: OBDD 28-2010, f. & cert. ef. 6-14-10; OBDD 12-2015, f. & cert. ef. 10-
5-15

123-680-1200
Designation of a RRED Zone

(1) To apply for designation of an RREDZ under ORS
285C.353, the city, county or multiple counties shall furnish the
Department with:

(a) A copy of the resolution(s) requesting designation duly
adopted by each jurisdiction within the past six months, which
among other things, would specify the designation’s exemption lim-
itation amount under ORS 285C.353(4) as described OAR 123-680-
1400;

(b) Evidence of timely notice and communication with local
taxing districts consistent with OAR 123-650-5500; and

(c) A formal statement that specifies the following:

(A) The county that will serve as the sponsor in the case of a
multi-county RREDZ; and

(B) The status of any previous or otherwise ongoing RREDZ
designation in the jurisdiction(s), including but not limited to the
unused portion of an exemption limitation for purposes of section (4)
of this rule.

(2) Subject to the accuracy and completeness of the furnished
materials and any other information as the Department may request,
as well as applicable laws and these administrative rules:

(a) The Director will approve designation of the requested
RREDZ; and

(b) The Department shall issue documentation of the designa-
tion, including but not limited to establishing its:

(A) Effective date, which may be as early as when the zone
sponsor adopted its resolution in the case of a new RREDZ if so
requested by the applicant; and

(B) Exemption limitation amount.

(3) Premature termination of the RREDZ under ORS
285C.245(3) to (5) shall occur only if the Director issues an order to
that effect, such that with a multi-county RREDZ, all of the coun-
ties must adopt a resolution requesting termination under ORS
285C.245(4) not only the sponsor. The Director shall not approve any
RREDZ that corresponds to one so terminated for the next 10 years.

(4) If the application is for a subsequent additional designation
corresponding to an existing RREDZ under ORS 285C.353(4)(b)
and (c), then the existing RREDZ ceases, and the new designation
replaces it, effective on January 1 directly following the last date on
which a resolution of application was adopted, so that:

(a) Any authorized business firm in the previously existing
RREDZ belongs to the newly designated RREDZ for the initial qual-
ification of any property first placed in service in an assessment year
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immediately preceding that January-1 date (regardless of the appli-
cation of authorization’s date of submission or approval); and

(b) Any unused portion of the previous RREDZ’s exemption
limitation under ORS 285C.353(4) ceases to exist, and only the new
RREDZ’s exemption limitation, consistent with OAR 123-680-
1400(3)(c), is available for future exemptions.

Stat. Auth.: ORS 285A.075 & 285C.370

Stats. Implemented: ORS 285C.350 - 285C.370

Hist.: OBDD 28-2010, f. & cert. ef. 6-14-10; OBDD 12-2015, f. & cert. ef. 10-

5-15

123-680-1400
Limitation of Exempt Real Market Value

Under ORS 285C.353(4), each RREDZ designation has a cap
on the total value in qualified property allowed, which is cumula-
tively exhausted with each exempt project over the life of the des-
ignation:

(1) Such value is the property’s real market value (RMV) on the
assessment date of the first year that the authorized business firm
may claim the exemption, not the amount exempted each year.

(2) The zone sponsor shall coordinate with the county assessor
to track the amount of this limitation that former/ongoing exemptions
have used and the remaining, unused portion. (If the assessor later
disqualifies affected property and collects the property taxes back,
then the initial RMV of the disqualified property increases the unused
portion for future use in the same RREDZ)

(3) The exemption limitation described in this rule equals the
amount specified in the resolution(s) adopted by the city, county or
counties in applying for the RREDZ, and any such specified amount
must be:

(a) Less than or equal to the maximum permitted under ORS
285C.353(4)(d);

(b) Evenly divisible by $5 million; and

(c) Greater than the unused portion of the previous RREDZ’s
exemption limitation with a subsequent additional RREDZ as
described in OAR 123-680-1200(4).

(4) If any such resolution fails to specify an exemption limita-
tion for the RREDZ, or if two or more such resolutions comprising
a joint application disagree as to the amount, then the limitation for
that RREDZ defaults to the maximum permitted.

(5)(a) If new qualified property of an authorized business firm
first subject to exemption in a single year will exhaust the exemp-
tion limitation, then the exemption or exemptions are allowed only
up to the point at which the property’s RMV equals the unused por-
tion; and

(b) In the case of two or more such firms subject to simultane-
ous exemptions, the assessor shall pro-rate the unused portion among
them commensurate with the total value of each one’s applicable
qualified property.

Stat. Auth.: ORS 285A.075 & 285C.370

Stats. Implemented: ORS 285C.350 - 285C.370

Hist.: OBDD 28-2010, f. & cert. ef. 6-14-10; OBDD 12-2015, f. & cert. ef. 10-
5-15

123-680-1600
Further Distinctions from an Enterprise Zone Exemption

For an RREDZ exemption, in contrast to a business firms’ using
an enterprise zone:

(1) The application for authorization shall give special attention
to characterizing the proposed investment in qualified property, clar-
ifying how it relates to renewable energy, and estimating its real mar-
ket value by January 1 of the first full calendar year of operations.

(2) To be exempt, the qualified property must effectively and
substantively correspond to the description in the application.

(3) For purposes of a business firm’s receiving authorization
and then qualifying:

(a) An “eligible business firm” under ORS 285C.135 relates
only to such operations or business activities that are engaged in
renewable energy.

(b) The “employment of the firm” under ORS 285C.200 and
285C.210:

(A) Relates only to employees engaged a majority of their time
in eligible renewable energy operations within the RREDZ.

(B) Satisfies requirements for the addition of one or more
employees respective to the existing number of employees, who
work throughout the entire city, county or counties, as applicable.

(4) The exemption is essentially the same as that under ORS
285C.175, once property has been placed in service. There is, how-
ever, no special exemption during construction like under ORS
285C.170, although the exemption under ORS 307.330 may be used
as otherwise permissible.

(5) For purposes of an additional one or two years of exemp-
tion (following the basic three-year period) on qualified property to
be located inside a county that is part of a multi-county RREDZ but
not its sponsor:

(a) At least 21 calendar days before execution of the requisite
written agreement between the sponsor and the eligible business
firm, which may contain additional local requirements that the busi-
ness firm would need to satisfy, the sponsor shall give the county’s
governing body formal notice of the potential extension to the tax
abatement period; and

(b) If before the date, on which the firm and sponsor would exe-
cute the written agreement, the county’s governing body adopts a res-
olution electing not to participate, then there shall be no extended
abatement for the proposed investment in qualified property in that
county.

(6) For purposes of local waivers to statutory employment
requirements:

(a) Only the sponsoring county of a multi-county RREDZ needs
to adopt the requisite resolution by the time of authorization, regard-
less of the proposed location of qualified property;

(b) Provisions under ORS 285C.155 and 285C.200(2) otherwise
pertain to RREDZs, including as described in OAR 123-674-4300;
and

(c) Another type of waiver unique to RREDZs is allowed under
ORS 285C.362(2), if the total investment in qualified property pur-
suant to the application equals or exceeds $5 million, but in this case
the sponsor resolution shall not establish:

(A) An alternative minimum employment level, but rather it
simply waives the requirements; or

(B) Other conditions to be imposed on the business firm.

Stat. Auth.: ORS 285A.075 & 285C.370

Stats. Implemented: OR 285C.350 - 285C.370

Hist.: OBDD 28-2010, f. & cert. ef. 6-14-10; OBDD 16-2012, f. & cert. ef. 8-15-
12; OBDD 12-2015, f. & cert. ef. 10-5-15

DIVISION 690
LONG-TERM RURAL ENTERPRISE ZONE INCENTIVES

NOTE: Department of Revenue forms referenced in this division are avail-
able from the Department of Revenue, Property Tax Division, 955 Center
StNE, PO Box 14380, Salem OR 97309-5075, phone 503-378-4988, 800-
356-4222, TTY 800-886-7204, fax 503-945-8737, and web http://www.ore-
gon.gov/DOR/PTD/enterform.shtml

123-690-0001
Purpose and Scope

This division of administrative rules specifies the effect of pro-
visions under ORS 285C.400 to 285C.420,317.124 and 317.131. As
such, these administrative rules:

(1) Address determinations, procedures and requirements of the
up to 15 years of exemption from property taxes and of corporate
excise tax credits for a facility inside a rural enterprise zone in a
county experiencing particular economic hardship.

(2) Do not control or bind the county assessor or Department
of Revenue, and they do not supersede OAR chapter 150, in matters

related to tax administration.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285C.400 - 285C.420 & 317.124 & 317.131
Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10-
5-15
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123-690-0100
Terminology

OAR 123-001 (Procedural Rules) contains definitions that are
used in this division of administrative rules, unless the context dic-
tates otherwise. In addition:

(1) “Facility Site” means a location consisting of one or more
parcels of land and buildings that:

(a) Contain the ‘facility,” as used in ORS 285C.400(4), and all
(but not only) property of a certified business firm subject to an
exemption under ORS 285C.409; and

(b) Are contiguous or have comparable proximity to each other,
inside the boundary of a single rural enterprise zone, although it may
also include one or more ancillary locations of interrelated invest-
ment and operations inside the same zone that are specifically iden-
tified as such in the agreement under ORS 285C.403(3)(c) between
the business firm and the zone sponsor.

(2) “In service” has the meaning described in OAR 150-
285C.409, or the one used in ORS 285C.050 in the absence of an
applicable permit requirement.

(3) “Sponsor” or “zone sponsor” has the same meaning as
described in OAR 123-668, including but not limited to all of the
zone’s cosponsors’ needing to jointly approve or exercise any and all
actions under ORS 285C.400 to 285C.420.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285C.400 - 285C.420 & 317.124 & 317.131

Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10-

5-15

123-690-0500
Eligible Rural Enterprise Zones

In determining annually if a county meets the definition under
ORS 285C.400(3) of a ‘county with chronically low income or
chronic unemployment’:

(1) With on-line availability of revised/benchmarked annual
unemployment rates for the previous year and other relevant data
described in this rule, the Department shall analyze the data for all
relevant prior years, ascertain which counties in the state satisfy the
definition, identify existing rural enterprise zones in those counties,
prepare information as appropriate, and post it on the Department
web site for use by the public and business firms, as well as local
zone managers and county assessors.

(2) The determination described in section (1) of this rule shall
first take effect on July 1 next following on-line availability of the
latest relevant annual data and shall apply until and including June
30 of the next calendar year. A correct, prior determination in accor-
dance with this rule is not subject to retroactive change due to revi-
sions in future years, but if during an annual data cycle, the Depart-
ment learns of a significant revision or correction to relevant data,
the Department will review the data to determine whether they alter
the status of any county, and for any consequent change to the cur-
rently identified counties:

(a) The effective date of the change is the first day of the sec-
ond month following the month in which the revised or corrected
data were formally released; and

(b) The Department will notify affected county assessors and
local zone managers and revise information materials, accordingly.

(3) A county is a ‘county with chronically low income or chron-
ic unemployment’ if subsection (a), (b) or (c) of this section is true:

(a) The median derived per subsection (4)(c) of this rule for the
most recent 10 or 20 consecutive years is at least 1.3 rounded to the
nearest tenth, based on unemployment rates as described in subsec-
tion (4)(a) of this rule.

(b) The median derived per subsection (4)(c) of this rule for the
most recent 10 consecutive years is equal to or less than 0.75 round-
ed to the nearest hundredth, based on per capita income levels as
described in subsection (4)(b) of this rule.

(c) The county’s change in total population minus natural pop-
ulation change is equal to or less than negative one (-1), based on the
most recent estimates available from the Portland State University
Population Research Center, in comparison to the latest U.S. decen-
nial census population count of not less than three years earlier.

(4) As used in ORS 285C.400(3):

(a) “Most recently revised annual average unemployment rate
... available” means the estimated percent of the civilian labor force
that is unemployed on average according to the Oregon Employment
Department for each of the most recent calendar years available.

(b) “Most recently revised . . . annual per capita income levels
available” means the average annual per capita personal income level
as estimated and revised by the Bureau of Economic Analysis of the
U.S. Department of Commerce for each of the most recent calendar
years available.

(c) “Median ratio . . . of the county to the equivalent of the entire
United States for each year” means the average for the two middle-
most quotients that result from dividing the county figures described
in subsection (a) or (b) of this section by each year’s corresponding

national figure over 10 or 20 years.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285C.400 & 285C.403
Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10~
5-15

Local Approval of Facility Exemption

123-690-2000
Written Agreement

For purposes of the written agreement between a business firm
and the sponsor of the rural enterprise zone under ORS
285C.403(3)(c) and (d):

(1) The agreement shall consist at a minimum of the following:

(a) Acknowledgment of the planned or pending application for
certification under ORS 285C .403;

(b) Concise description of the firm’s proposed investments,
Facility Site and workforce;

(c) Specification of the obligations that the proposed invest-
ments and workforce must satisfy under ORS 285C.412, which the
agreement in no way supersedes;

(d) Identification of all the parties to the agreement and their
representatives;

(e) Zone sponsor’s explicit approval for the firm to receive the
exemption under ORS 285C.409 on qualifying facility property;

(f) The sponsor’s statement as to the number of consecutive tax
years that will comprise the period of exemption beginning after
facility property is placed in service, which is not less than 7 and not
more than 15 years, but which is only seven years if the agreement
is silent about the period of exemption. The agreement may also pro-
vide that the exemption period, at the election of the business firm
or upon fulfillment of a certain local additional condition or criteri-
on:

(A) Expires prematurely after at least seven years but before the
stated number of years, such that the firm does not henceforth need
to comply further with any statutory or local additional requirement;
or

(B) Extends a certain number of years beyond the stated num-
ber of years, but not more than 15 years in total; and

(g) With respect to additional conditions or requirements by the
zone sponsor under ORS 285C.403(2)(e) and (3)(c), either:

(A) Indication that the sponsor is not imposing or requesting
any such condition or requirement; or

(B) Specification of any such condition or requirement, in
accordance with OAR 123-668, including but not limited to stan-
dards and methods for demonstrating satisfaction of the condition or
requirement, as well as consequences of noncompliance, such that
the business firm expressly acknowledges when noncompliance shall
result in retroactive disqualification of the exemption, termination of
the remaining exemption period or an alternative consequence.

(2) The agreement may be:

(a) Part of a broader accord involving parties other than the
business firm and the sponsor, insofar as the accord still conforms
to section (1) of this rule.

(b) Preapproved or subsequently authorized by resolution or by
other means of the zone sponsor, or of each cosponsor, consistent
with OAR 123-668-2400.

(3) An authorized representative or representatives of the busi-
ness firm and of the zone sponsor must execute the agreement:
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(a) On or after the effective date on which:

(A) The zone is designated or some or all of the Facility Site is
amended into the zone through a change in the boundary of the zone;
and

(B) The county containing the Facility Site is determined to
meet the definition under ORS 285C.400(3) consistent with OAR
123-690-0500; and

(b) Effectively before:

(A) The zone has terminated; or

(B) The county is not subject to a positive determination as
described in paragraph (a)(B) of this section.

(4) The sponsor shall provide a copy of the signed and dated
written agreement to the Department, which shall review the agree-
ment, and if the following are accurate, the Department shall issue
a letter for attachment to the written agreement confirming that:

(a) On the date of its execution it effectively satisfied section
(3) of this rule, and one party to the agreement is the sponsor of the
rural enterprise zone; and

(b) The agreement appears to satisfy section (1) of this rule.

(5) Following the effective date of the enterprise zone’s termi-
nation, the agreement may not be substantially modified, replaced,

amended, supplemented or terminated.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285C 403, 285C 406 & 285C409
Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10-
5-15

123-690-2100
Requisite County/City Resolutions

For purposes of resolutions adopted under ORS
285C.403(3)(a):

(1) A requirement for certification is the adoption of a resolu-
tion expressly approving the exemption of facility property by the
county and by any city in which the Facility Site is located, as fol-
lows:

(a) Both the county and the city must adopt such a resolution
if any part of the Facility Site is located in incorporated territory, but
only the county must adopt such a resolution if the Facility Site is
located entirely in unincorporated territory.

(b) Authorization or approval of a written agreement described
in OAR 123-690-2000 by formal resolution of the governing body
of a city or county sponsor of the zone automatically fulfills this
requirement for that city or county, as the case may be.

(c) If the county or city does not sponsor the zone, it may nev-
ertheless be a party to the written agreement in accordance with OAR
123-690-2000(2), but the necessity of a formal resolution remains.

(2) Adoption may occur at any time irrespective of when the
agreement is executed or of an effective date in OAR 123-690-
2000(3) for the sake of then certifying the business firm. If, howev-
er, the resolution also substantially implements all or part of the
agreement by the zone sponsor, as opposed to merely authorizing or
endorsing execution of an otherwise operable agreement, its adop-
tion must occur after the agreement’s execution and before the zone

terminates.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285C.403
Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10-
5-15

123-690-2300
Applying for Certification

For purposes of the application for certification under ORS
285C.403(1) and (2):

(1) In order for a business firm to receive the exemption on
facility property under ORS 285C.409:

(a) The firm must do the following before hiring new employ-
ees at the Facility Site and before commencing any physical work,
as described in OAR 123-690-4000(1)(a), on property that would be
subject to the exemption:

(A) Fill out the latest revision of the Department of Revenue
form 150-310-073, Certification Application: Long-Term Rural
Oregon Tax Incentive, as completely as the firm is capable of doing;

(B) Have the form signed and dated by the owner or authorized
representative of the firm; and

(C) Submit a signed original of the form to either the local zone
manager representing the sponsor of the enterprise zone or the coun-
ty assessor of the county in which the Facility Site is located, and an
executed copy to the other.

(b) Submission of the application form as described in subsec-
tion (a) of this section must occur before the effective date of the rural
enterprise zone’s termination.

(2) Submission of the application form may occur before or
after any relevant resolution, commitment, written agreement or
effective date of determination that the county meets the definition
under ORS 285C.400(3).

(3) Estimated numbers, anticipated dates or other expectations
as indicated in the application form are not binding. The business
firm shall base them on the best and most current information avail-
able to it at the time and shall inform the local zone manager and
county assessor in writing of any significant changes to such expec-
tations.

(4) The commitments made by the business firm (as required
in the application form or otherwise during the certification process)
shall be accepted at face value for purposes of certifying the firm, but
such a commitment shall not relieve the firm of actually needing to
meet any applicable requirement under ORS 285C.400 to 285C.420
and 307.124.

[Forms: Forms referenced are available from the agency]

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285C.403

Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10-
5-15

123-690-2400
Certification

For purposes of ORS 285C.403(3) to (6), following submission
of the application for certification as described in OAR 123-690-
2300:

(1) The signatures of the local zone manager and county asses-
sor approving the certification application are not valid if either one
occurs:

(a) After any facility property subject to the exemption under
ORS 285C.409(1) has been placed in service;

(b) After the operational sunset date prescribed under ORS
285C.406(2)(a); or

(c) Before any of the following (unless formally reaffirmed
afterwards):

(A) The commitments by the firm in the application to meet
requirements under ORS 285C 412;

(B) The relevant written agreement and the corresponding let-
ter of confirmation by the Department as described in OAR 123-690-
2000;

(C) Any resolution by the sponsor or a cosponsor of the zone
that authorizes or effects the written agreement in paragraph (B) of
this subsection; or

(D) The requisite resolution or resolutions under ORS
285C.403(3)(a) by the county/city in which the Facility Site is locat-
ed.

(2) Approval of the certification application may occur after:

(a) The effective date of the termination of the enterprise zone;
or

(b) Commencement of applicable hiring or physical work on
exempt facility property.

(3) Except as qualified in this rule and OAR 123-690-
5200(2)(a), the local zone manager and the county assessor shall
approve the certification application upon satisfaction of the crite-
ria under ORS 285C.403(3), at which point:

(a) The business firm is “certified,” such that it is eligible for
any of the exemptions under ORS 285C.409(1); and

(b) The zone manager and assessor shall send copies of the
signed original certification application form with all relevant attach-
ments to the firm, the Department and the Department of Revenue.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285C.403, 285C.406, 285C 409 & 285C 412
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Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10-
5-15

Mandatory Requirements: Investment, Hiring, Compensation

123-690-4000
Minimum Investment and Exempt Property

For purposes of the required minimum investment under ORS
285C.412(1)(a), (2)(a), (3)(a), (4)(b) or (5)(a) in property that is
owned or leased by a certified business firm and located at the Facil-
ity Site:

(1) Subject to section (2) of this rule, the following costs count
toward the minimum investment:

(a) Construction, reconstruction, modification, refurbishing,
reconditioning, retrofitting, upgrading and installations that com-
mence after the application for certification, including but not lim-
ited to the costs of materials, supplies, labor, building contractors,
engineering, physical connections to utilities, on-site development
or site preparation; or

(b) Property acquired or moved to the Facility Site after the
application for certification. (Current fair market value substitutes for
price if the property is not subject to a recent transaction, such as
leased or newly transferred property in certain cases)

(2) Costs due to activities or actions described in section (1) of
this rule count toward the minimum investment only if incurred for:

(a) The following types of property or change in property value,
which would be subject to exemption under ORS 285C.409:

(A) One or more newly constructed buildings or structures;

(B) Additions or modifications to any previously constructed or
occupied building or structure; and

(C) Newly installed or newly upgraded, reconditioned, refur-
bished or retrofitted real property machinery & equipment or per-
sonal property, whether or not it is inside or on a building or struc-
ture described in this subsection, including non-inventory supplies,
spare parts or otherwise taxable vehicles operated within the confines
of the Facility Site.

(b) Land, improvements to the land, or the existing value of any
property already at the Facility Site, notwithstanding that under ORS
285C.409(5) it is not subject to exemption.

(c) Property leased by the firm and described in subsection (a)
or (b) of this section, which in the case of subsection-(a) property or
property value may be exempt only if the firm is fully responsible
for any ad valorem tax through explicit provisions of a lease agree-
ment.

(d) Any whole category of property as otherwise described in
subsection (a) or (c) of this section, even though the certified busi-
ness firm, in first claiming an exemption under ORS 285C.409(1)(a)
or (c), formally and irreversibly elects to exclude it from any further
exemption, including but not limited to an exclusion made pursuant
to the agreement under ORS 285C.403(3)(c) with the zone sponsor.

(3) Regardless of their association with the Facility Site or
exemption under ORS 285C 409, the following do not count toward
the minimum investment:

(a) Cost of financing (including but not limited to debt service),
legal fees (except as necessary in obtaining government permission
for facility development), ongoing management and maintenance,
and similar expenses;

(b) Cost or value of property that at the time of the application
for certification is already owned or leased by the firm and located
at the Facility Site;

(c) Cost or value of inventory, including but not limited to raw
materials or work in progress; or

(d) Any vehicle or device pulled, pushed or carried by a vehi-
cle that is designed to hold and transport people, goods or property
beyond the Facility Site, including but not limited to aircraft, barges,
carriages, railcars, trailers, trucks or ships (which are also not
exemptible in any case); or

(e) Expenses associated with activities or actions described in
section (1) of this rule that are incurred only after the calendar year
in which exempt facility property is first placed in service, although
the property associated with those activities or actions may be
exempt for the remainder of the period under ORS 285C.409(1)(c).

(4) The firm shall provide notice to the assessor in writing as
soon as possible after satisfaction of this requirement is verifiable,
to be documented through existing project expense records or ret-
rospective compilation of evidence as necessary or appropriate.

(5) In determining ‘real market value of all nonexempt taxable
property in the county,’ as used in ORS 285C.412, the most recent-
ly available fiscal year of “Oregon Property Tax Statistics” (150-303-
405) from the Department of Revenue at the time of certification

shall be used.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285C.412 & 285C 415
Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10-
5-15

123-690-4200
Minimum Hiring

For purposes of the minimum hiring and employment require-
ments to be met and maintained under ORS 285C.412(1)(b), (2)(c),
3)(d), (4)(d) or (5)(c) by a certified business firm:

(1) Employees are persons:

(a) Working for the firm at the Facility Site more than 32 hours
per week in an established, year-round position (as opposed to any
form of averaging hours worked, such as full-time equivalency); and

(b) Whom the business firm, an affiliated company, or a third
party fully charged with general facility operations:

(A) Employs under ORS chapter 316 respective to Oregon per-
sonal income tax withholding, contracts with or leases; or

(B) Directs on a daily basis and has significant control over per-
sonnel decisions, although an independent contractor employs the
person to deliver or perform specific services at the Facility Site (as
opposed, for example, to workers who are assigned at the discretion
of a vendor or contractor).

(2) The number of employees located and performing their jobs
at the Facility Site, less the base number of employees as calculat-
ed in sections (4) to (7) of this rule, must equal or exceed the appli-
cable minimum under ORS 285C .412.

(3) The firm shall provide notice to the assessor in writing, with
payroll records or other evidence as necessary or appropriate, as soon
as possible after satisfaction of section (2) of this rule is achieved.
This must occur in a calendar year that is not more than the appli-
cable number of years set forth below after the calendar year in which
exempt facility property is first placed in service:

(a) Five years for ORS 285C.412(1) or (4); or

(b) Three years for ORS 285C.412(2), (3) or (5).

(4) The base number of employees is one of the following fig-
ures, adjusted in accordance with sections (5) and (6) of this rule:

(a) The total number of employees working at the Facility Site
on the date 12 months before the date that property subject to exemp-
tion under ORS 285C.409(1)(c) is first placed in service, if the agree-
ment under ORS 285C.403(3)(c) with the zone sponsor does not oth-
erwise stipulate; or

(b) As stipulated in the agreement, the total or annual average
number of employees working at the Facility Site as of the date:

(A) The firm submitted its application for certification pursuant
to OAR 123-690-2300;

(B) The application was fully approved and the firm certified
pursuant OAR 123-690-2400; or

(C) Specified in the agreement, which may be after the date of
application but not less than 12 months before the date property is
first placed in service.

(5) The base number includes employees engaged in equivalent
occupations/operations of the certified business firm or any other
firm under common ownership or control that are transferred to the
Facility Site from another location within this state that undergoes
corresponding job losses, at any time after the application is made
but before the end of the applicable calendar year in section (3) of
this rule.

(6) The base number excludes current or former employees of
the certified business firm who are transferred or rehired, and whose
employment at the Facility Site is unrelated to the transfer of exist-
ing operations or occupations from elsewhere in this state.

Oregon Administrative Rules Compilation

2016 Edition

1-287

(11-15-15)



Chapter 123  Oregon Business Development Department

(7) If so specified in the agreement under ORS 285C.403(3)(c)
with the zone sponsor, the base number also excludes:

(a) Employment in excess of what is required on previously
exempt investment(s) as described in OAR 123-690-6200(4).

(b) Employment located within the Facility Site but engaged in
distinct operations and working in separate areas that are not
involved with any property subject to the exemption under ORS
285C.409.

(c) Employment to be transferred to the Facility Site as
described in section (5) of this rule, if the zone sponsor formally
accepts the firm’s public assertion that the operations and jobs would
be otherwise transferred somewhere outside this state but for the
exemption, and:

(A) The existing location is within a governmental jurisdiction
of the zone sponsor; or

(B) The Department concurs with the sponsor in the letter
described in OAR 123-690-2000(4) for elsewhere in Oregon.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285C.412 & 285C 415

Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10-

5-15

123-690-4400
Minimum Distance from I-5

For purposes of the minimum distance from the Facility Site of
a certified business firm to Interstate Highway 5 (I-5) under ORS
285C.412(3)(b) or (5)(b):

(1) Measure the distance as:

(a) A straight line; and

(b) The shortest possible gap between any part of the Facility
Site and a point along the median of the highway, regardless if that
point is in this state or offers access on/off the highway.

(2) Exclude any spur or bypass such as I-105 or [-205.

(3) Round distances to the nearest whole number, such that an
applicable location must be effectively farther than 10.4 miles from
I-5.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285C.412 & 285C 415

Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10-

5-15

123-690-4600
Minimum Average Annual Compensation

For purposes of the minimum average annual compensation to
be met and maintained under ORS 285C.412(1)(c), (2)(b), (3)(c),
(4)(c) or (5)(d) by a certified business firm:

(1) Compensation includes total calendar-year remuneration
that is:

(a) In the form of wages, salary, bonuses, commissions, shift
differential, overtime pay, profit-sharing, paid vacation, and associ-
ated fringe or financial benefits (whether taxable or not) such as life
insurance, medical coverage or retirement plans, but excluding:

(A) Free meals, club membership or comparable workplace
amenities;

(B) Payroll-based tax or cost mandated by federal, state or local
law, such as worker’s compensation or unemployment insurance or
the employer’s share under FICA; and

(C) Gratuities or tips.

(b) Paid to any employee located and performing work for the
certified business firm at the Facility Site, consistent with OAR 123-
690-4200(1), regardless of hours worked per week or the perma-
nence or newness of the employee’s position, except if excluded by
OAR 123-690-4200(7)(b).

(2) Actual compensation described in section (1) of this rule
shall be annualized in the case of jobs at the Facility Site, in which
the employee works less than 40 hours per week or for less than the
entire calendar year, by dividing 1,820 by the hours of actual time
worked on the job for the calendar year and multiplying that quotient
by the employee’s actual compensation.

(3) The firm shall add all employees’ total annual compensation
under section (1) or (2) of this rule, as applicable, and divide that sum
by the number of applicable (annualized) employees or positions to
derive average annual compensation.

(4) In a calendar year after the calendar year in which exempt
facility property is first placed in service — but in or before the fifth
such year — this computed average annual compensation must equal
or exceed 1.5 times the most recently finalized average annual wage
by the Oregon Employment Department for all industries or own-
erships in the county containing the Facility Site.

(5) The firm shall provide notice to the assessor in writing as
soon as possible after satisfaction of section (4) of this rule is
achieved, with payroll records or other evidence as necessary or
appropriate.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285C.412 & 285C 415

Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10-
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Ongoing Compliance

123-690-5000
Maintaining Employment and Compensation

(1) After initial satisfaction of the minimum requirement for
total employment or average annual compensation, until after the
final calendar year of the exemption period, the applicable employ-
ment or average annual compensation of employees of the certified
business firm at the Facility Site may not be less than the mandato-
ry minimum level. Otherwise, the exemption is disqualified consis-
tent with OAR 150-285C 420, including but not limited to the impo-
sition of property taxes that would have been assessed against facility
property for a year in the which such property was not yet in service
but was exempt under ORS 285C.409(1)(a) and (b).

(2) The mandatory minimum level for average annual com-
pensation of employees at the Facility Site remains fixed, regardless
of how much:

(a) Such compensation initially exceeded the county’s appli-
cable average annual wage level; or

(b) The county’s average annual wage subsequently changes
during the exemption period.

(3) Notwithstanding section (1) of this rule, the applicable
employment or average annual compensation of employees at the
Facility Site may fall below the mandatory minimum level under cer-
tain extenuating circumstances, including but not limited to the fol-
lowing:

(a) A natural disaster, conflagration or the like substantially dis-
rupting the relevant operations of the certified business firm;

(b) Six or more months of severe economic troubles or military
conflict significantly affecting the United States and other major for-
eign economies or the certified business firm’s industry;

(c) Unforeseen coincidence of vacant positions at the Facility
Site, such as the case in which employees die, quit or have been fired
for cause; or

(d) Temporary curtailment in operations at the Facility Site last-
ing no longer than twelve months to undertake major repairs in
response to mechanical breakdowns that are unusual and unexpect-
ed within normal engineering parameters and maintenance program
for exempt facility property.

(4) For separate exemptions at two or more separate Facility
Sites of the same certified business firm in the same enterprise zone,
the zone sponsor may allow that employees, who work at and reg-
ularly move between sites, to be counted proportionally among the
sites according to an explicated method for purposes of satisfying the
respective requirements of each exemption.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285C.412,285C.415 & 285C.420

Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10-
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123-690-5200
Post-Certification Verification

Pursuant to certification as described in OAR 123-690-2400 for
purposes of qualifying for and continuing to receive exemption under
ORS 285C.409(1)(c):

(1) The firm shall submit in writing to the county assessor (and
to the zone sponsor, Department or Department of Revenue) as
requested, relevant, understandable documentation on the following:
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(a) Property at the Facility Site as described in OAR 123-690-
4000(2), including but not limited to the particulars of any leased
property;

(b) The date on which facility property subject to exemption
under ORS 285C.409(1) is fully permitted for occupancy/operations
or is otherwise first placed in service; and

(c) The date on which and the method by which each applica-
ble requirement under ORS 285C.412 is initially satisfied, including
but not limited to the notice required to be sent to the county asses-
sor under ORS 285C 415.

(2) For purposes of section (1) of this rule and ongoing com-
pliance with applicable requirements under ORS 285C.412:

(a) The county assessor may agree with the business firm in
writing regarding certain methods and mechanisms to be imple-
mented by the firm, as a condition of the county assessor’s approval
of the certification application.

(b) The written agreement under ORS 285C.403(3)(c) with the
zone sponsor may (also) contain such provisions.

(3) Any lack of the arrangements described in section (2) of this
rule does not relieve the business firm of its obligation to demonstrate
compliance with and satisfaction of any applicable requirement, as
the assessor or Department of Revenue may demand.

(4) The Department shall prepare a worksheet, which is:

(a) Available at the Department web site; and

(b) Hereby incorporated and made part of these administrative
rules by reference, in order for business firms to readily report recent
employment and compensation for purposes of ongoing compliance
under ORS 285C .412.

(5) The zone sponsor may annually give notice to all certified
business firms in its enterprise zone that they must fill out and return
the worksheet (whether in the absence of, in addition to or as part of
arrangements in section (2) of this rule), whereby:

(a) The sponsor shall specify a due date for its receipt of the
worksheet, which shall be between April 1 and June 1 of each year
but never less than 60 days after sending notice;

(b) If the sponsor’s notice also asks for additional information
to corroborate the worksheet that a certified business provides with
a good faith request that the information not be publicly released
because of its sensitive, proprietary or similar nature, the sponsor
may honor the request as otherwise allowed under ORS 192.502(4)
or other applicable laws;

(c) The sponsor shall share copies of returned worksheets and
corroborating information with the Department, the county assessor
or other relevant officials, as appropriate and in accordance with sub-
section (b) of this section; and

(d) The sponsor shall report the failure by any business firm to
fulfill this requirement to the Department and the county assessor.

(6) If a certified business firm fails to return a worksheet pur-
suant to section (5) of this rule, or if the zone sponsor strongly doubts
the information reported in the worksheet and suspects noncompli-
ance, the sponsor and county assessor may jointly demand by reg-
istered/certified mail that the firm substantiate its employment, com-
pensation or other compliance issue under ORS 285C 412. If the firm
does not respond within 60 days of such mailing, then the zone spon-
sor shall assume noncompliance under ORS 285.412, and the asses-
sor may retroactively disqualify the exemption under ORS
285C.420.

(7) This rule does not pertain to any additional local condition
or requirement, for which verification of compliance is solely the
responsibility of the zone sponsor pursuant to arrangements in the
agreement between the zone sponsor and the certified business firm
under ORS 285C.403(3)(c), consistent with OAR 123-690-
2000(1)(g).

[Publications: Publications referenced are available from the agency]

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285C.409, 285C 412, 285C 415 & 285C.420

Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10-
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Contingencies with Property Tax Exemption

123-690-6000
Other Enterprise Zone or Construction Exemptions

For purposes of the exemption under ORS 285C.409:

(1) An eligible business firm may seek and receive approval for
authorization under ORS 285C.140 according to OAR 123-674,
while applying for and being certified under ORS 285C.403,
although the zone sponsor and business firm shall clarify and resolve
the situation as soon as possible.

(2) However, any property exempted under ORS 285C.170 or
285C.175, whether in the same or another enterprise zone, may not
concurrently or subsequently be exempt under any paragraph of ORS
285C.409(1), and exemption under ORS 285C.409(1)(a) or (b) could
complicate the use of ORS 285C.175. Therefore, a certified business
firm still contemplating either the exemption under ORS
285C.409(1)(c) or the one under ORS 285C.175 might best avail
itself of the exemption under ORS 307.330 as applicable during con-
struction at the Facility Site.

(3) This rule does not relieve a taxpayer of any requirement to
timely file forms, evidence or notice with the county assessor for pur-
poses of (or to reserve the taxpayer’s right to) an exemption on prop-
erty under ORS 285C.170 or 307.330, as well as 285C.409.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 285C.403, 285C.409 & 285C.420

Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10-

5-15

123-690-6200
Subsequent Facility Site Investments

For property newly placed in service at the same Facility Site
on or after the ‘assessment date’ of an ongoing exemption under ORS
285C.409(1)(c):

(1) Any such property may also receive the exemption but only
for the remainder of the 7 to 15 tax years available, and neither addi-
tional operations nor the introduction of such property at the Facil-
ity Site shall lengthen or add to the ongoing period of exemption on
that or any property at the Facility Site, except as addressed in OAR
123-690-6400.

(2) A certified business firm may receive another (potentially
overlapping) period of exemption under ORS 285C.409(1) on such
additional property constituting another facility under ORS
285C.400(4) at the same Facility Site, but only if independent of the
respective actions and investments pertaining to the firm’s certifi-
cation or qualification for any previously granted exemption, the firm
again:

(a) Applies and receives approval for certification;

(b) Respectively undertakes additional operations at the Facil-
ity Site; and

(c) Satisfies the applicable requirements to qualify for the
exemption, including but not limited to the firm’s having submitted
the final notice under ORS 285C 415 to the county assessor of hav-
ing timely met all applicable requirements under ORS 285C.412.

(3)(a) A business firm certified for another exemption on addi-
tional property, as described in subsections (2)(a) and (b) of this rule,
may formally submit a formal request to the county assessor that the
property revert to a preexisting exemption, and the assessor may treat
the additional property as a part of that remaining period of exemp-
tion, as described in section (1) of this rule, but only if the request
is made before:

(A) The end of that ongoing exemption’s final tax year; and

(B) Submission of the final notice described in subsection (2)(c)
of this rule.

(b) Upon fulfillment of either paragraph (a)(A) or (B) of this
section, without a preceding request to the county assessor, the addi-
tional property stays exempt until the end of its own period of exemp-
tion, subject to the operation of ORS 285C.420 (retroactive dis-
qualification for failure to meet or maintain an applicable
requirement).

(4) In the case of any subsequent exemption according to sec-
tion (2) of this rule that begins within seven years after the first year
of the most recent ongoing exemption under ORS 285C.409(1)(c),
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the agreement with the zone sponsor under ORS 285C.403(3)(c) may
give the certified business firm credit for some or all of its existing
employees at the Facility Site, who were hired in excess of minimum
requirements for a previous, ongoing exemption, in meeting the
newer exemption’s required hiring.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285C 403, 285C 409 & 285C 412

Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10-
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123-690-6400
Multiple, Joint Facilities

For purposes of two or more exemptions under ORS
285C.409(1)(c) as provided under ORS 285C.412(4), for which
exempt facility property in each case is first placed in service over
not more than four consecutive calendar years:

(1) Not only may the exemption periods start in different years,
but their lengths may also vary respective to each agreement between
the zone sponsor and certified business firm under ORS
285C.403(3)(c).

(2) If involving different Facility Sites, including but not lim-
ited to inside the same enterprise zone, the number of employees
shall be determined separately subject to any base number at each
Facility Site, consistent with OAR 123-690-4200, before being com-
bined for purposes of ORS 295C.412(4)(d).

(3) If at the same Facility Site, each exemption must pertain to
distinct investments or operations, but a common base number of
employees shall be used.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285C.412

Hist.: OBDD 11-2015, f. & cert. ef. 10-5-15

Corporate Payroll Tax Credit

123-690-8000
Request for State Tax Credit

For purposes of approval for a business firm to receive the cred-
it under ORS 317.124(3), to offset state corporate excise tax liabil-
ities, unless otherwise directed by the Governor or by the Director:

(1) A request for the credit shall be formally submitted to the
Director from an authorized executive of the corporation, preferably
pursuant to relevant local approval and certification under ORS
285C.403.

(2) Official consideration of the request shall happen only after
certification.

(3) The request must explicitly indicate:

(a) That the corporation is seeking gubernatorial approval;

(b) When it would expect to begin claiming such credits; and

(c) Any preferred length of time during for which credits may
be claimable.

(4) The request shall contain the best possible information about
the corporation’s future income and plans to use the credit, as nec-
essary and appropriate to evaluate the impact and applicability of the
tax credit, which may be in response to follow-up inquiry by the
Department.

(5) The Director will forward the request to the Governor and
may include a recommendation, and as warranted, the following:

(a) Background information and analysis about the corporation,
the proposed facility, tax impacts, the local community and other rel-
evant information; and

(b) Summary of consultations with other state agencies
including but not limited to the Department of Revenue.

(6) Approval of the request may be conditioned on additional
commitments by the corporation as contained in a formal agreement
between the State and the business firm.

(7) Information received from the corporation as described in
section (4) of this rule may be exempt from public release if other-

wise allowed under ORS 192.502(17)(a) or other applicable laws.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 317.124
Hist.. OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef.
10-5-15

123-690-8100
Excise/income Tax Credit

(1) To be effective, the Governor’s approval of a corporate
excise or income tax credit under ORS 317.124 may take the form
of a letter, memo or similarly official document that:

(a) Names the corporation and refers to its facility that is sub-
ject to certification and exemption under ORS 285C.400 to
285C.420;

(b) Simply grants the tax credit, approves the corporation’s
request or directs necessary action by State officials;

(c) Defines the number of years during which the tax credit may
be claimed; and

(d) Is done and effective by the ultimate due date (including nor-
mal extensions) to file a tax return for the corporation’s fourth
income/excise tax year, in which exempt facility property is in ser-
vice.

(2) To claim the tax credit, certification must occur on or before
the operational sunset date prescribed under ORS 285C.406(2)(b),
and the certified business firm must:

(a) Own facility property exempt under ORS 285C.409 and not
lease it from other than a commonly owned company; and

(b) Fill out the latest revision of the Department of Revenue
form 150-102-043, Long-Term Enterprise Zone Facilities Credit, and
submit it with the tax return for each applicable income/excise tax
year of the corporation, starting no later than the final year prescribed
under ORS 317.124(3)(a).

(3) For a certified business firm with two or more exemptions
under ORS 285C.412(4), the Governor may approve the tax credit
jointly for all such facilities and provide that the apportionment fac-
tor and tax credit threshold under ORS 317.124(6) and (7) apply col-

lectively to those facilities.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 317.124
Hist.: OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef. 10-
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123-690-8500
Revenue Distribution to Local Zone Sponsor

(1) As indicated in OAR 123-668-1600, the sponsor of an enter-
prise zone containing exempt facility property owned by a corpora-
tion that claims the tax credit under ORS 317.124 might receive
funds through the Department of Revenue from the Long Term
Enterprise Zone Fund established under ORS 317.127.

(2) The sponsor’s receipt of such funds depends on:

(a) The qualifying taxpayer’s having claimed the credit;

(b) The taxpayer’s making applicable tax payments; and

(c) The deposit of such payments for distribution under ORS
317.129 and 317.131.

(3) As to amounts for distribution and the current state fiscal
year:

(a) If they exceed the property taxes that relevant taxing districts
would otherwise have received in the corresponding property tax
year, but for exemption under ORS 285C.409, then that excess goes
to the zone sponsor.

(b) If there is no relevant exemption under ORS 285C.409 in
the corresponding property tax year, then the entire amount goes to
the zone sponsor.

(4) For purposes of section (3) of this rule, the zone sponsor is
responsible for making timely arrangements, so that it:

(a) Can receive distributed funds in a way that effectively
ensures the Department of Revenue of having made payment to the
zone sponsor (including but not limited to a joint mechanism among
all cosponsors, or a deposit account administered by a single cospon-
sor on behalf of the entire zone sponsorship); and

(b) Satisfies applicable provisions of ORS Chapter 294 and
other state or local laws with regard to collecting, holding and using
such funds.

Stat. Auth.: ORS 285A.075 & 285C.060(1)

Stats. Implemented: ORS 317.131

Hist.. OBDD 29-2010, f. & cert. ef. 6-14-10; OBDD 11-2015, f. & cert. ef.
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