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Definitions
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Purpose and Application
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Appraisal and Determination of Value of Real
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PLAC Advice
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Rights of First Refusal

Transfer of Property with Deed Restrictions
Department Approval

Certification of Alternative Rules for Acquisition
and Terminal Disposition of Real Property
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STATE SURPLUS PROPERTY
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Eligibility of State Agencies, Political Subdivisions
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Public Sales for Disposal of State Surplus Personal
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DIVISION 55
STATE PURCHASING
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Rehabilitation Facilities
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Review of Suitability Determinations
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125-060-0000

125-060-0005

125-070-0000

DIVISION 60
HOUSING AND RENTALS
State Agency Housing Provided to State Officers or
Employees
Management of the Capitol Mall Housing Units
DIVISION 70
GIFTS AND DONATIONS

Gifts and Donations for the Benefit of the Programs
of the Real Property Division

DIVISION 75

USE OF BUILDINGS, PARKS AND GROUNDS
UNDER DEPARTMENT CONTROL

125-075-0000
125-075-0005
125-075-0010

125-075-0015

125-080-0000

125-080-0005

125-080-0010

125-085-0000

125-090-0000
125-090-0005

125-090-0010

125-090-0020
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125-090-0040
125-090-0050
125-090-0060

125-090-0070
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125-090-0090
125-090-0100
125-090-0110
125-090-0120
125-090-0130
125-090-0140

Restrictions on the Use of Capitol Mall Heliport
Use of the Capitol Mall Area Parks and Grounds
Public Use of Meeting Rooms in State Buildings
Under the Department of Administrative Services’
Control

Prohibiting Possession or Use of Firearms, Alco-
holic Beverages and Other Illegal Substances on the
Premises of State Office Buildings

DIVISION 80
SALES OR SOLICITATION

Vending Facilities in State Buildings or Grounds
Under the Department of Administrative Service
Control

Cafeterias in State Office Buildings Under the
Department of Administrative Services’ Control
Sales of Solicitations in State Office Buildings
Under the Department of Administrative Services’
Control

DIVISION 85
RECYCLING
State Recycling Program
DIVISION 90
PARKING FACILITIES

Definitions

Rental Rates for Parking Facilities Controlled by the
Department of Administrative Services

Parking Facilities Subject to Department of Admini-
strative Services Management and Control

Fees for Parking Automobiles

Car Pool Incentive Reduction

Fees for the Parking of Motorcycles

Parking for Bicycles

Terms Under Which Parking Facilities Shall be
Leased

Payment for Monthly Parking Privileges

Payment for Daily Parking Privileges

Permit Cancellation

Other Parking Provided

Assignment of Priority

Safety Rules

Enforcement

Schedule of Parking Rates and Surcharges

DIVISION 110
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125-110-0001

LAND USE COORDINATION

Land Use Program Coordination Rules

DIVISION 120

RENTING OR LEASING OFFICE QUARTERS

125-120-0000
125-120-0010
125-120-0020
125-120-0030

125-120-0040
125-120-0050
125-120-0060
125-120-0070
125-120-0075

125-120-0080
125-120-0090

125-120-0100
125-120-0110
125-120-0120
125-120-0130
125-120-0140
125-120-0150
125-120-0160
125-120-0170
125-120-0180

Definitions

Exemptions

Assignment of Office Quarters

Allotment of Space in Office Quarters (ORS
270.410)

Measuring Office Quarters

Space Allocation/Rental Agreement

Complying with Local Policies

Leasing Authority

Technical Assistance and Leasing Services for Non
Office Quarters

Subleases by an Agency

Leasing or Renting Involvement of a Requesting
Agency

Lease Renewal

Agency Commitment

Locating Office Quarters

Determining a Lease Search Area

Leasing Directly

Giving Notice of Intent to Lease

Procedures for Major Leasing Projects

Tenant Improvements

Providing for Non-Appropriation and Early
Termination

DIVISION 140

CONFIDENTIALITY AND INADMISSIBILITY OF
MEDIATION COMMUNICATIONS

125-140-0010

125-140-0020

125-150-0000
125-150-0005
125-150-0010

Confidentiality and Inadmissibility of Mediation
Communications

Confidentiality and Inadmissibility of Workplace
Interpersonal Dispute Mediation Communications

DIVISION 150
RISK MANAGEMENT

Claims Against the State Liability Fund
Selection of Insurance Agent of Record
Purchase of Professional Services

DIVISION 155

STATE VEHICLE USE AND ACCESS

125-155-0000
125-155-0010
125-155-0020
125-155-0100
125-155-0200
125-155-0300
125-155-0400
125-155-0410
125-155-0420
125-155-0430
125-155-0500
125-155-0510
125-155-0520
125-155-0530
125-155-0540
125-155-0600
125-155-0700
125-155-0800
125-155-0900

2004 Edition

Purpose

Definitions

Policy and Principle

Minimum Driver Requirements
Voluntary and Compulsory Driver Standards
Verifying Driver Qualifications
Authorized Drivers

Authorized Driver Summary
Passengers

Passengers Summary

General Use of Vehicles

Day Use

Overnight and Full-time Use
Emergency Use

Vehicle Use Summary

Storing State Vehicles
Insurance and Collisions

Rules Enforcement

Extensions and Exemptions
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DIVISION 160

ADMINISTRATION AND BENEFITS
OF THE INMATE INJURY SYSTEM

125-160-0000
125-160-0010
125-160-0100
125-160-0110
125-160-0120
125-160-0200
125-160-0300
125-160-0310
125-160-0400
125-160-0500
125-160-0600
125-160-0700
125-160-0710
125-160-0720
125-160-0800
125-160-0900
125-160-0910
125-160-0920
125-160-0930
125-160-0940
125-160-0950

Purpose, Applicability, and Effective Date
Definitions

Benefit Limits During Temporary Disability
Benefit Limits During Permanent Disability
Death Benefit Limits

Claiming Benefits

Evaluating Claims

Evidence and Construction

Claims Denials

Delivery of Claims, Notices, Responses
Delivery of Benefits

Suspension and Forfeiture of Benefits
Termination of Benefits

Abandonment of Benefits

Subrogation

Appealing Claims Decisions and Actions
Hearings Process

Conduct of Hearings

Testimony of Witnesses

Documents & Physical Evidence
Hearings Conclusions and Record

DIVISION 300

PUBLIC CONTRACT EXEMPTIONS

125-300-0000
125-300-0010
125-300-0050
125-300-0100

125-310-0005
125-310-0010

125-310-0012
125-310-0030
125-310-0035
125-310-0040
125-310-0044
125-310-0060
125-310-0090
125-310-0135
125-310-0180
125-310-0200
125-310-0220

125-310-0300
125-310-0400
125-310-0500

Introduction

Purpose and Statutory Authority

Exemptions

Exemptions Requests

Brand Names or Products, “or Equal,” Single Seller
and Sole Source

DIVISION 310
GENERAL EXEMPTIONS

Adpvertising Contracts

Contract Amendments (Including Change Orders
and Extra Work)

Contracts Under Certain Dollar Amounts
Emergency Contracts

Equipment Repair and Overhaul

Contracts for Price Regulated Items

Purchases Under Federal Contracts

Copyrighted Materials

Investment Contracts

Food Contracts

Product Prequalification

Request for Proposal

Request for Proposal — Construction Mana-
ger/General Contractor

Requirements Contracts

Single Seller of Product Required

Used Personal Property, Purchase of

DIVISION 320

PUBLIC CONTRACT EXEMPTIONS

125-320-0010
125-320-0020
125-320-0025

125-330-0030

Information Contracts
Information Technology Contracts
Telecommunications Systems Contracts
Telecommunications Services

DIVISION 330
SPECIFIC EXEMPTIONS

Alcoholic Liquor, Purchase for Resale
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125-330-0140  Food Service Supplies, Perishable, for the Depart-
ment of Human Resources

Hazardous Material Removal; Oil Cleanup
Insurance, Employee Benefit

Medical and Hospital Purchasing Cooperatives
Medical and Laboratory Supplies

Office Copier Purchases

Parks and Recreation Department Agreements
with State Park Cooperative Associations

Sign Panel Purchase Program for Travel Infor-
mation Council

Signs for Polling Places — Office of the Secretary
of State

125-330-0200
125-330-0260
125-330-0330
125-330-0340
125-330-0450
125-330-0500

125-330-0600

125-330-0700

DIVISION 360

WAIVER OF SECURITY BID AND
PERFORMANCE BOND

125-360-0010
125-360-0020
125-360-0030

Bid Security Requirements

Public Improvement Contracts Under $100,000
Emerging Small Business Contracts Under
$100,000

DIVISION 400

PROVISIONS FOR EXTENDING
TELECOMMUNICATIONS SERVICES TO
QUALIFIED PUBLIC AND PRIVATE ENTITIES

125-400-0000
125-400-0010
125-400-0020

Purpose, Applicability, and Effective Date
Definitions

Benefits from State Telecommunications Contracts
Extended to Communities of Interest

Designation of Communities of Interest;
Application; Approval; Cancellation; Redesig-
nation

Denial of Community of Interest Designation;
Reconsideration; Appeal

Access to Statewide Integrated Video Conferencing
and Statewide On-line Access Services
Application Process for Video and On-line Access
Services

Denial of Application for Video or On-line Access
Services; Reconsideration; Appeal

Cancellation of Community of Interest Designation
and Approval for Video or On-line Access Services;
Right to Contested Case; Collaborative Dispute
Resolution

Listing of Internet Access Service Providers

125-400-0030

125-400-0040
125-400-0050
125-400-0060
125-400-0070
125-400-0080

125-400-0090

DIVISION 500
NATURE OF THE STATE OF OREGON
ENTERPRISE NETWORK
125-500-0000  Definitions

125-500-0005  Objectives of State of Oregon Enterprise Network
125-500-0010  Procurement of Telecommunications or Data
Transport Services

DIVISION 1
PROCEDURAL RULES

125-001-0000
Notice of Proposed Rule

Prior to adoption, amendment or repeal of any rule, the Depart-
ment of Administrative Services shall give notice of the intended
action by:

(1) Publishing in the Secretary of State’s Bulletin, referred to in
ORS 183.360, at least 21 days prior to the effective date of the intend-
ed action.

(2) Mailing a copy of the notice to certain legislators at least 49
days before the effective date of the rule. ORS 183.335(1)(d).

(3) Mailing a copy of the notice to persons or organizations on
the Department’s mailing list, established pursuant to ORS 183.335(7),
at least 28 days prior to the effective date of the intended action.

(a) An interested person or organization may request to be placed
on the Department’s mailing list by submitting its request in writing
to the Agency Rules Coordinator, Office of Business Administration,
155 Cottage Street NE, Salem, OR 97301 or by telephoning 503-373-
7245 ext. 320.

(4) Mailing or furnishing a copy of the notice to:

(a) The Associated Press.

(b) State Agency Administrators; and

(¢) The Capitol Building Press Room.

Stat. Auth.: ORS 183

Stats. Implemented: ORS 183

Hist.: GS 2-1978, f. & ef. 4-25-78; GS 1-1980, f. & ef. 1-11-80; GS 2-1982, f.

1-29-82, ef. 2-1-82; GS 6-1986, f. 9-3-86, ef. 10-1-86; DASII 5-1996, f. 12-31-

96, cert. ef. 1-1-97; DAS 6-2003, f. & cert. ef. 10-24-03

125-001-0005
Uniform and Model Rules of Procedure

Pursuant to the provisions of ORS 183.341, the Department
adopts the Attorney General’s Model Rules of Procedure under the
Administrative Procedures Act, effective October 3, 2003 to govern
rulemaking and contested cases or equivalent proceedings by the

Department of Administrative Services.
[ED. NOTE: The full text of the Attorney General’s Model Rules of Procedure
is available from the agency.]
Stat. Auth.: ORS 183
Stats. Implemented: ORS 183
Hist.: GS 2-1978, f. & ef. 4-25-78; GS 1-1980, f. & ef. 11-11-80; GS 8-1981, f.
& ef. 12-4-81; GS 2-1982, f. 1-29-82, ef. 2-1-82; GS 6-1986, f. 9-3-86, ef 10-1-
86; DASII 5-1996, f. 12-31-96, cert. ef. 1-1-97; DAS 6-2003, f. & cert. ef. 10-
24-03

DIVISION 10
PUBLIC CONTRACT REVIEW SERVICES AND FEES

125-010-0005
Contract Review Board Services to Local Public Agencies

(1) The Department of Administrative Services, hereafter
referred to as “Department,” is authorized by ORS 190.240, 279.055
and Chapter 690 Oregon Laws 1983 to contract with Oregon public
agencies to function as their contract review board. In this capacity,
the Department will be responsible for adopting and administering
rules governing public contracting, considering requests for exemp-
tions from public contracting requirements, and hearing appeals from
disqualification decisions of the local public agency, pursuant to ORS
279.043 and 279.045.

(2) A local public agency should direct its formal written request
for services from its governing body to: Director, Department of
Administrative Services, c/o Administrator, Transportation, Purchas-
ing and Print Services Division, 1225 Ferry Street S.E., Salem, Ore-
gon 97310.

(3) Upon receipt of such written request, the Department shall
forward for signature to the local public agency an intergovernmental
agreement on a form prescribed by the Department. No services shall
be provided by the Department without a signed intergovernmental
agreement.

(4) The provision of contract review board functions by the
Department shall be subject to the total of the following charges for
service:

(a) Annual Maintenance Charge — $300 includes responding to
telephone inquiries and explaining Department rules, providing copies
of current administrative rules and other required forms;

(b) Individual exemption requests will be charged according to
the following: The hourly rate charged to the local public agency for
the Attorney General’s services will be the same hourly rate charged
to the Department by the Attorney General. In addition, the hourly rate
charged to the local public agency by the Department for review of
exemption requests will be 90% of the standard hourly rate charged
by the Attorney General; and

(c) Legal expenses incurred for any investigations, appeal hear-
ings or suits will be charged based on actual costs. Legal fees may be

subject to award to the prevailing party.
Stat. Auth.: ORS 279.015 & ORS 279.055
Stats. Implemented:
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Hist.: GS 7-1983, f. & ef. 11-3-83; GS 10-1991, f. & cert. ef. 7-5-91; TPPSD 2-
1994, f. 12-22-94, cert. ef. 1-1-95; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95

DIVISION 20
PERSONAL SERVICES CONTRACTS

125-020-0100
Introduction

(1) An Agency may, within the limits of its delegation under
OAR 125-020-0600, 125-020-0620 and its legislatively-approved bud-
get, contract for Personal Services with Independent Contractors.

(2) Within the parameters of employment, workers’ compen-
sation, other relevant state and federal laws and collective bargaining
agreements, a Contracting Agency may contract for Personal Services
when:

(a) The required specialized skills, knowledge and resources are
not available within the Agency;

(b) The work cannot be done in a reasonable time with the Agen-
cy’s own workforce;

(c) An independent and impartial evaluation is required; or

(d) It will be less expensive to contract for the work.

(3) The Agency may not use Personal Services Contracts to
obtain and pay for the services of an employee. If a Contractor is not
an Independent Contractor, the Agency may not enter into a Person-
al Services Contract with the Contractor; instead, the Agency must fol-
low personnel policies for employment options.

Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727

Stats. Implemented: ORS 279.712

Hist.: BMD 2-1982, f. 6-23-82, ef. 7-1-82; BMD 2-1983, f. & ef. 12-9-83; BMD

1-1992,f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef. 2-1-95; Renum-

bered from 122-020-0005; DASII 1-1997, f. & cert. ef. 1-6-97; Suspended by

DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS 3-1998, f. & cert. ef. 4-

1-98

125-020-0110
Responsibilities

(1) The governing body of the Agency, its chief executive or
another officer authorized by the Agency is responsible for ensuring
the Agency’s compliance with the rules in OAR 125, division 020.

(2) Each Agency’s governing body, chief executive or another
officer authorized by the Agency shall appoint a Personal Services
Contracts Coordinator to represent the Agency. Written notice of the
coordinator’s name shall be provided to the Division. The coordina-
tor shall be responsible for understanding the laws, rules, policies and
procedures of Personal Services Contracting as established by the State
of Oregon. Each coordinator must have the contracting skills to pro-
ficiently represent the Agency.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.712

Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef. 2-

1-95; Renumbered from 122-020-0011; DASII 1-1997, f. & cert. ef. 1-6-97; Sus-

pended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS 3-1998,f. &

cert. ef. 4-1-98

125-020-0120
Ethics

Agency officers, employees or agents involved in the process of
screening and selecting Personal Services Contractors should carefully
review the provisions of ORS 244.040. That statute prohibits Agen-
cy officers, employees and agents from:

(1) Soliciting or receiving Gifts as defined by OAR 125-020-
0140(15);

(2) Using their official position for personal or financial gain; or

(3) Using confidential information gained in the course of the

screening and selection procedures for personal or financial gain.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 244.040 & ORS 279.712
Stats. Implemented: ORS 279.712
Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, . 12-30-94, cert. ef. 2-
1-95; Renumbered from 122-020-0070; Suspended by DASII 7-1997(Temp), f.
10-3-97, cert. ef. 10-4-97; DAS 3-1998, f. & cert. ef. 4-1-98

125-020-0130
Personal Services Contract Definition

(1) A contract for “Personal Services” is a contract that calls for
specialized skills, knowledge and resources in the application of high-
ly technical or scientific expertise, or the exercise of professional, artis-
tic or management discretion or judgment. Qualifications and per-

formance history, expertise, knowledge and creativity, and the abili-
ty to exercise sound professional judgment are typically the primary
considerations when selecting a Personal Services Contractor, with
price being secondary. “Architect, Engineer, and Related Services” are
a special class of Personal Services Contracts, which are defined by
125-065-0040 and are not covered by the provisions of these division
020 rules. OAR 125, division 065 governs the screening and selection
procedures for the award of Architect, Engineer and Related Services
contracts.

(2) The screening and selection procedures for the award of Per-
sonal Services Contracts are governed by ORS 279.712(3) and OAR
125, division 020. Personal Services Contracts are not considered
“public contracts” as defined in ORS 279.011(6) and are not subject
to the competitive procurement provisions of ORS 279.005 through
279.111.

(3) Pursuant to ORS 279.051(2), the Division has the authority
to designate contracts or classes of contracts as Personal Services Con-
tracts. In the event of uncertainty or disagreement as to the status of
any particular contract or class of contracts, the Division shall deter-
mine whether the work calls for the performance of Personal Services,
or for services subject to the public contracting laws as defined in ORS
279.011(6).

(4) A Contracting Agency may enter into a Personal Services
Contract with an Independent Contractor when:

(a) The work to be performed requires specialized skills, knowl-
edge and resources in the application of highly technical or scientif-
ic expertise, or the exercise of professional, artistic, or management
discretion or judgment;

(b) A Contracting Agency will not control the means or manner
of the Contractor’s performance, but must rely on the Contractor’s spe-

cialized skills, knowledge and expertise to accomplish the work.
NOTE: A Contracting Agency’s reservation of the right to determine and
modify the delivery schedule, evaluate the quality of completed perfor-
mance, and accept or reject the completed performance does not mean that
the Contracting Agency will control the means and manner of the perfor-
mance.

(c) Selecting a Contractor primarily on the basis of qualifications,
rather than price, in accordance with the provisions of OAR 125, divi-
sion 020, would most likely meet a Contracting Agency’s needs and
result in obtaining satisfactory contract performance and optimal value
for the State.

(5) The Agency should use a Public Contract, as defined in ORS
279.011(6), rather than a Personal Services Contract, if:

(a) The work has traditionally been performed by Contractors
selected primarily on the basis of price; e.g., such work as construc-
tion services, equipment repair and maintenance services, food ser-
vices, collection and hauling services, supplies and materials services,
and similar services; services that result in the Agency obtaining,
equipment, supplies, or materials; or services that do not require spe-
cialized skills, knowledge and resources in the application of highly
technical or scientific expertise, or the exercise of professional, artis-
tic, or management discretion or judgment; or

(b) Selecting a Contractor, in accordance with the competitive
procurement provisions of ORS 279.005 through 279.111 and the
applicable administrative rules (OAR 125, divisions 030 and
300-360, and OAR 137, divisions 030 and 040), would meet the
Agency’s needs and result in the Agency obtaining satisfactory con-
tract performance and optimal value for the State.

(6) Personal Services Contracts may include, but are not limit-
ed to, the following:

(a) Contracts for services performed in a professional capacity
including services of an accountant, attorney, physician or dentist,
information technology consultant, or broadcaster;

(b) Contracts for services as an artist in the performing or fine arts
including any person identified as a photographer, filmmaker, painter,
weaver, or sculptor

NOTE: Selection procedures for the requirements of the One Percent for

Art in Public Buildings program are found in OAR 190-020-0015.

(c) Contracts for services that are specialized, creative and
research-oriented;

(d) Contracts for services as a consultant; and

(e) Contracts for educational services.

(7) Personal Services Contracts do not include:

(a) Contracts, even though in a professional capacity, if primar-
ily for equipment, supplies or materials; e.g., a contract to supply all
hardware and standard software is not a Personal Services Contract,
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contract with a technology consultant to design or develop a new com-
puter system is a Personal Services Contract;

(b) Contracts with a temporary service or personnel agency to
supply labor, which is of a type that can generally be done by any

skilled worker.
Stat. Auth.: ORS 184.305, 184.340,279.051,279.710 & ORS 279.712
Stats. Implemented: ORS 279.712
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; GS 3-1992, f. & cert. ef. 2-3-92; TPPSD
3-1994,f. 12-30-94, cert. ef. 2-1-95; Renumbered from 125-310-0092; DASII 1-
1997, 1. & cert. ef. 1-6-97; Suspended by DASII 7-1997(Temp), f. 10-3-97, cert.
ef. 10-4-97; DAS 3-1998, f. & cert. ef. 4-1-98

125-020-0140
Other Definitions

(1) “Agency” means any state officer, board, commission, depart-
ment, institution, branch or Agency of the state government, whose
costs are paid wholly or in part from funds held in the State Treasury,
except the Legislative Assembly, the courts and their officers and com-
mittees, and except the Secretary of State and the State Treasurer in
the performance of the duties of their constitutional offices (see ORS
279.710 (2)).

(2) “Clients” are individuals that the Agency has statutory
responsibility to service, protect, oversee or provide care or custody.

(3) “Client services” means direct services on behalf of Clients,
usually requiring prequalification or licensing by the government, for
the performance of social services. Client services are more likely to
involve not-for-profit contractors than are other services. Examples of
Client services include, but are not limited to, day care, halfway hous-
es, vocational rehabilitation, guidance counseling, employment ser-
vices, etc. Client services primarily are for the benefit of the Client.
Contracts which are awarded for the primary benefit of the Agency are
not Client services contracts.

(4) “Competitive solicitation” means a documented process pro-
viding an equal and open opportunity to qualified parties which cul-
minates in a selection based on criteria that include, but are not lim-
ited to, the Contractor’s availability, capacity, experience, reputation,
responsiveness to time limitations, responsiveness to solicitation
requirements, quality of previous performance and fees or costs.

(5) “Contracting Agency” means an Agency that has authority to
procure, enter into and sign the contract. A Contracting Agency does
not have approval authority except as provided by OAR 125-020-
0600.

(6) “Contractor” means an Independent Contractor that performs
a service(s) for the Agency, when the Agency has no right to and does
not control the means and manner of performing the contract, except
as to the delivery schedule, determining compliance with the State-
ment of Work, and accepting or rejecting the deliverables or results
required under the contract.

(7) “DAS Central Purchasing” means the Purchasing Section of
the Transportation, Purchasing & Print Services Division of the
Department of Administrative Services.

(8) “Department” means the Department of Administrative Ser-
vices of the State of Oregon as defined in ORS 279.710(1).

(9) “Director” means the Director of the Department of Admin-
istrative Services.

(10) “Division” means the Transportation, Purchasing & Print
Services Division of the Department of Administrative Services.

(11) “Effective date of contract” means the date established in the
contract for the Contractor’s work to begin, or the date the contract has
been fully executed and received all required approvals, whichever
date is later.

(12) “Emergency” means circumstances that were not reasonably
foreseen by the governing body of the Agency, its chief executive or
another officer authorized by the Agency, and create: a substantial risk
of loss, damage or interruption of services; a threat to public health,
safety or the environment that requires prompt execution of a contract
to remedy the condition.

(13) “Evidence of competition” means Agency documentation
demonstrating Competitive solicitation of responses from individuals
or firms in selecting a Contractor in accordance with the rules in this
Division.

(14) “Expert witness” means contracts for services of witnesses
for the purposes of evaluating a claim or cause of action, preparing for
or assisting with actual or likely litigation or otherwise assisting in
resolving a dispute. This includes a person possessing specialized
knowledge, skills or experience of a particular subject or profession
engaged to assist or consult on the State’s presentation of its case in

legal, administrative, and other official proceedings, regardless of
whether the Contractor is called to testify.

(15) “Gift” means something of economic value given to a pub-
lic official or the public official’s relative without an exchange of valu-
able consideration of equivalent value, including the full or partial for-
giveness of indebtedness, and which is not extended to others who are
not public officials or the relatives of public officials on the same terms
and conditions; and something of economic value given to a public
official or the public official’s relative for valuable consideration less
than that required from others who are not public officials.

(16) “Independent Contractor” means a person or business that
provides services to an Agency in which the Agency neither controls
nor has the right to control the means or manner by which work is per-
formed. The Agency may control the results of the services, but not
control the means or manner of Contractor’s performance of the work.

(17) “Interagency, Intergovernmental, Interstate and International
Agreements” have the meaning provided in OAR 125-022-0050.

(18) “Phased Development Project” means a software develop-
ment project that is divided into separately staged units approved by
DAS IRMD as a Phased Development Project.

(19) “Proposal” means a competitive written offer submitted in
response to a Contracting Agency solicitation.

(20) “Request for Proposals” (RFP) means a written document
describing the Agency’s circumstances and the type of service(s)
desired; setting forth all significant evaluation factors and their rela-
tive importance and, if appropriate, price; and soliciting competitive
written Proposals. The RFP is intended to result in a contract(s) (see
OAR 125-020-0320).

(21) “Request for Qualifications” (RFQ) means a written docu-
ment describing the Agency’s circumstances and the type of service(s)
desired; setting forth all significant evaluation factors and their rela-
tive importance and, if appropriate, price; and soliciting competitive
written qualifications. The RFQ will not result in a contract but is
intended to establish a list of qualified Contractors from which to seek
Proposals and select a Contractor in accordance with OAR 125-020-
0320.

(22) “Sole source” means a Contractor that provides professional
or technical expertise of such a unique nature that the Contractor is
clearly and justifiably the only source to provide the service(s).

(23) “Standard fee contract” means a contract awarded for ser-
vices to be performed for a standard fee, when the standard fee is
established by the Contracting Agency, and a like contract is available
to qualified applicants.

(24) “Statement of Work” means a written statement that specif-
ically describes the phases of work or services, major tasks, or areas
of responsibility the Contractor is to perform at a particular site, or
within a particular locale during a stated period of time. The statement
must identify specific objectives that the Contractor is to attain or
describe in detail the deliverables that the Contractor is to provide. A
schedule of delivery must be included.

(25) “VIP System” means the on-line electronic Vendor Infor-
mation Program administered through the Division.

(26) “Year 2000 Services” means services to remediate computer

program date problems caused by the millennium change.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.712

Hist.: BMD 2-1982, f. 6-23-82, ef. 7-1-82; BMD 2-1983, f. & ef. 12-9-83; BMD
1-1992, f. & cert. ef. 1-6-92; BMD 2-1993(Temp), f. 1-21-93, cert. ef. 1-22-93;
TPPSD 3-1994, f. 12-30-94, cert. ef. 2-1-95; Renumbered from 122-020-0010;
DASII 1-1997, f. & cert. ef. 1-6-97; Suspended by DASII 7-1997(Temp), f. 10-
3-97, cert. ef. 10-4-97; DAS 3-1998, f. & cert. ef. 4-1-98

125-020-0200
Procedures and Assistance

These rules set forth procedures for an Agency to follow when
entering into Personal Services Contracts. The Agency is encouraged

to contact the Division for assistance and copies of required forms.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.712
Hist.: BMD 1-1992,f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef . 2-
1-95; Renumbered from 122-020-0007; Suspended by DASII 7-1997(Temp), f.
10-3-97, cert. ef. 10-4-97; DAS 3-1998, f. & cert. ef. 4-1-98

125-020-0210
Contract Forms

(1) Agencies shall use the form provided by the Division for con-
tracts for Personal Services.
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(2) If an Agency obtains approval in accordance with this rule,
it may enter into a Personal Services Contract containing terms and
conditions other than those in the approved form for one-time acqui-
sitions of Personal Services. The Agency shall provide the Division
with a copy of the proposed Personal Service Contract that shows the
specific terms or conditions that the Agency wishes to revise. The
Agency shall obtain the Division’s approval of any revisions to the
terms and conditions of the form, other than revisions to exhibits
included with the form before it enters into the Personal Services Con-
tract. The Division may approve such a revision to its form Contract
for Personal Services by facsimile, email, letter or any other method
that provides an objective means to verify the Division’s approval.

(3) Upon an Agency’s request, the Division may approve a
revised form contract for repeated use for a specific class or classes
of transactions.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.712

Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef. 2-

1-95; Renumbered from 122-020-0025; DASII 1-1997, . & cert. ef. 1-6-97; Sus-

pended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS 3-1998, f. &

cert. ef. 4-1-98; DAS 1-2000(Temp), f. 1-21-00 cert. ef. 1-22-00 thru 4-21-00;

DAS 3-2000, f. & cert. ef. 4-21-00

125-020-0220
Approvals for Personal Services Contracts

(1) The Division: Except as provided in OAR 125-020-0600,
must approve all Personal Services Contracts before the Contracting
Agency executes the contract.

(2) All requisite approvals must be obtained, including the
approval of the Attorney General, if required, before any Personal Ser-
vice Contract entered into by an Agency becomes binding upon the
state and before any service may be performed or payment made under
the contract, unless the contract is exempt from the prohibition against
services being performed before review for legal sufficiency is
obtained under ORS 291.047(6).

(3) Unless exempted by the Attorney General under ORS
291.045 and 291.047, the Division may not approve a Personal Ser-
vice Contract calling for payment of more than $75,000 before the
Contract has been reviewed for legal sufficiency and approved by the
Attorney General.

(4) Approvals:

(a) When Attorney General legal sufficiency approval is
required under ORS 291.045, the Contracting Agency shall seek legal
approval;

(b) When a Contracting Agency contracts for services normally
provided by another Agency, or services for which another Agency has
statutory responsibilities, the Contracting Agency is required to seek
the other Agency’s approvals, prior to final approval by DAS Central
Purchasing. Examples of these special approvals include, but are not
limited to:

(A) Department of Administrative Services, Risk Management
Division for revising insurance coverages or providing tort liability
coverage;

(B) Department of Administrative Services, Transportation, Pur-
chasing and Print Services Division for printing services;

(C) Department of Administrative Services, State Controller’s
Division for accounting services;

(D) Office of the Treasurer, Debt Management Division for
financial and bond counsel services (bond counsel services also require
the approval of the Attorney General); and

(E) Department of Administrative Services, Information
Resources Management Division for information-system related and
telecommunications services. The Agency is also encouraged to use
this Division’s Planning and Review Section as a resource in carry-
ing out information system-related projects. This may include:

(1) Assistance to the Agency in developing Statements of Work
related to information system projects;

(ii) Reviews to assure consistency with State standards and direc-
tion; and

(iii) A listing of vendors that provide information system-relat-
ed services.

(c) The Contracting Agency and Contractor execution;

(d) DAS Central Purchasing approval, when required, is last.
DAS Central Purchasing shall use its best efforts to approve all Per-
sonal Services Contracts within five (5) business days. A longer peri-
od might be necessary for contracts that are incomplete or contracts
where additional information must be acquired.

(5) Attorney or Financial Auditing Services:

(a) The Attorney General has sole authority to contract for attor-
ney services. Exceptions may be granted in writing on a case-by-case
basis only by the Attorney General;

(b) The Secretary of State Audits Division has sole authority to
contract for financial auditing services. Exceptions may be granted in
writing on a case-by-case basis only by the Secretary of State Audits
Division.

Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712,279.725 & ORS 279.727

Stats. Implemented: ORS 279.712

Hist.: BMD 2-1982, f. 6-23-82, ef. 7-1-82; BMD 2-1983, f. & ef. 12-9-83; BMD

1-1988, f. & cert. ef. 2-1-88; BMD 2-1988, f. 10-20-88, cert. ef. 11-1-88; BMD

1-1992, . & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef. 2-1-95; Renum-

bered from 122-020-0015; DASII 1-1997, f. & cert. ef. 1-6-97; Suspended by

DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS 3-1998, f. & cert. ef. 4-

1-98; DAS 3-1999(Temp), f. 7-23-99, cert. ef. 7-26-99 thru 1-21-00; DAS 1-

2000(Temp), f. 1-21-00 cert. ef. 1-22-00 thru 4-21-00; DAS 3-2000, f. & cert. ef.

4-21-00

125-020-0225
Acquiring Services Before Obtaining Requisite Approvals

(1) Pursuant to ORS 279.712(3)(a), Personal Services may be
performed before all requisite approvals are obtained under a Personal
Services Contract if the Personal Service Contract is exempt from the
prohibition against services being performed before review for legal
sufficiency is obtained under ORS 291.047(6). The process set forth
in this rule is intended to allow Agencies to acquire services before
obtaining all requisite approvals for those Personal Services contracts
that call for payments of less than the threshold for legal sufficiency
by the Attorney General, but are subject to ORS 297.712(3)(a).

(2) The Division may authorize a Contracting Agency to acquire
services before obtaining all requisite approvals when circumstances
exist that create substantial risk of loss, damage, interruption of ser-
vices or threat to public health or safety and that require prompt action
to protect the interests of the State of Oregon. A Contracting Agency
may seek such authorization for a Personal Services Contract or a class
of Personal Services Contracts to address specific recurring needs to
acquire services on short notice. A Contracting Agency seeking the
Division’s authorization shall describe particular circumstances that
make it impracticable to obtain all requisite approvals before acquir-
ing services. The Division will only authorize an Agency to acquire
services before obtaining all requisite approvals if the Agency follows
the procedures set forth in this rule. Division authorization pursuant
to this rule only allows the Contracting Agency to acquire services
before obtaining all requisite approvals. It does not authorize the Con-
tracting Agency to make any payments before obtaining all requisite
approvals.

(3) The Contracting Agency seeking the Division’s authorization
to acquire services before obtaining all requisite approvals shall pro-
vide:

(a) Written findings to the Division that describe the specific
recurring circumstances that require the Contracting Agency to take
prompt action to protect the interests of the State of Oregon because
they create substantial risk of loss, damage, interruption of services or
threat to public health or safety. The Contracting Agency shall also
describe why, under these specific circumstances, it will be imprac-
ticable to obtain all requisite approvals before acquiring services;

(b) The Personal Services Contract form that the Contracting
Agency will use for the contract entered into after acquiring services,
but before making payments.

(c) Documentation demonstrating that the Contracting Agency
has established procedures to administer the Contract or class of Con-
tracts, for which it seeks authorization.

(4) The Division, after review of the material required by section
(3) above, may authorize the Contracting Agency to acquire the spe-
cific services under the specific circumstances described in response
to section (3)(a) above before obtaining all requisite approvals. If the
Division provides authorization, the Division will do so in writing,
subject to any conditions or limitations the Division deems appropri-
ate, including but not limited to the duration of the authorization, and
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any other terms and conditions the Division may determine are appro-
priate.

(5) If Contracting Agency acquires services before obtaining all
requisite approvals when authorized by the Division, the Contracting
Agency, as soon as practicable after acquiring the services, shall enter
into a written contract in the form submitted by the Contracting Agen-
cy and approved by the Division. The Contracting Agency shall not
revise the terms of the approved Contract form submitted by Con-
tracting Agency without Division approval.

(6) The Contracting Agency shall not make any payments for ser-
vices before obtaining all requisite approvals.

(7) The Division authorization to perform services before obtain-
ing all requisite approvals does not exempt the Contracting Agency
from obtaining legal sufficiency review, if required under the provi-
sions of ORS 291.047.

(8) A Contracting Agency authorized to perform services before
obtaining all requisite approvals must follow all applicable screening
and selection requirements unless otherwise exempt from those

requirements.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.712 & OL 1999, Ch 264, Sec. 3
Hist.: DAS 1-2000(Temp), f. 1-21-00 cert. ef. 1-22-00 thru 4-21-00; DAS 3-2000,
f. & cert. ef. 4-21-00

125-020-0300
Introduction to Screening and Selection Procedures

(1) The policy of the State of Oregon is to select Contractors
based on demonstrated qualifications and competence to perform the
required services, encourage competition, discourage favoritism and
obtain services at a fair and reasonable price. The purpose of this rule
is to specify the Division’s policies and procedures for screening and
selection of Contractors to perform Personal Services.

(2) The Contracting Agency shall comply with the procedures set
out in these rules for screening and selecting Contractors to perform
Personal Services Contracts.

(3) The Contracting Agency shall provide Evidence of compe-
tition for all contracts except for contracts entered into under OAR
125-020-0335. While qualifications are the primary criteria, whenever
a Contracting Agency determines that the services offered by two or
more individuals or firms are equally able to meet the Agency’s needs
and are of equal value, the Contracting Agency shall award the con-
tract to the individual or firm offering the service at the lowest price.

(4) An Agency may procure Personal Services from Contractors
who are under contract with another Agency pursuant to an Intera-
gency or Intergovernmental Agreement under OAR 125, division 022
if such action is expressly permitted under the original contract
(between the Contracting Agency and Contractor) and if the original
contract was solicited in accordance with OAR 125-020-0320, 125-
020-0330 or 125-020-0335.

(5) Personal Services Contracts submitted to the Division for
approval or filing must include a summary statement of the selection
process. The Contracting Agency’s contract file should include

detailed documentation of the process.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.712
Hist.: BMD 1-1992,f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef . 2-
1-95; Renumbered from 122-020-0035; DASII 1-1997, f. & cert. ef. 1-6-97; Sus-
pended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS 3-1998, f. &
cert. ef. 4-1-98

125-020-0310
Solicitation Requirements

(1) All formal solicitations must satisfy the requirements of this
rule. RFPs and RFQs must be in writing and must be advertised in
accordance with the following procedures:

(a) All advertisements for a formal solicitation shall appear in the
VIP System and, at the Contracting Agency’s option, an additional
advertisement may be placed in at least one newspaper of general cir-
culation, and in as many additional issues and publications as may be
necessary or desirable to achieve adequate competition. Any adver-
tisement(s) for a formal solicitation shall be first published and appear
at least once, no fewer than fourteen (14) calendar days before close
of the solicitation, unless the governing body of the Agencys, its chief
executive or another officer authorized by the Agency declares in writ-

ing that a shorter period is deemed necessary in the public interest for
a particular procurement. Conversely, the Contracting Agency shall
broaden and extend public notice if deemed necessary to serve the pub-
lic’s interest for a particular procurement; and

(b) All advertisement(s) shall describe, at a minimum, a brief
summary of the proposed contract, the services sought, where copies
of the solicitation may be obtained, and the deadline for submitting a
Proposal.

(2) The RFP or RFQ must provide that the Contracting Agency
may, at any time during the solicitation process, reject any or all Pro-
posal or cancel the solicitation without liability if it is in the public
interest to do so.

(3) Unless compensation is expressly provided for in the solici-
tation document, the RFP or RFQ must provide that the Contracting
Agency is not responsible for any costs of any proposers incurred
while submitting Proposal, and that all proposers who respond to solic-
itations do so solely at their own expense.

(4) The RFP or RFQ must:

(a) Notify proposers of potential contract amendments. Failure
to provide such notice in any solicitation may prevent amendments to
any resulting contract; and

(b) Include protest procedures for all formal solicitation and
selection.

(5) Pursuant to ORS 200.035, the Contracting Agency shall noti-
fy, in writing, the Advocate for Minority, Women & Emerging Small
Businesses of each solicitation and contracting opportunity of more
than $5,000. VIP advertisements will meet the mandatory OMWESB
notification requirements when:

(a) The Contracting Agency has notified the Advocate’s Office
of the Contracting Agency’s intent to use VIP as the official notifi-
cation vehicle for contracting opportunities;

(b) The advertisement notice is placed on the VIP for a minimum
of five (5) calendar days.

(6) Each RFP shall include the following language: “Vendors
shall use recyclable products to the maximum extent economically fea-
sible in the performance of the contract work set forth in this docu-
ment.”

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.712 & ORS 279.555

Hist.: TPPSD 3-1994, . 12-30-94, cert. ef. 2-1-95; DASII 1-1997, f. & cert. ef.

1-6-97; Suspended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS
3-1998, f. & cert. ef. 4-1-98

125-020-0320
Formal Selection Procedures

The Contracting Agency shall use a formal selection procedure
whenever the cost of the services is estimated or anticipated to be more
than $75,000. Under these formal procedures, RFPs or RFQs must be
advertised in accordance with OAR 125-020-0310.

(1) Request for Qualifications (RFQ). An RFQ may be used to
determine whether competition exists to perform the needed services
or to establish a list of qualified Contractors prior to issuing an RFP

(see OAR 125-020-0140(21)).
NOTE: It is not mandatory that the Agency issue an RFQ; the Agency may
elect to forego using an RFQ before issuing an RFP.

(a) At a minimum, the RFQ shall describe the particular specialty
desired, the qualifications the Contractor(s) must have in order to be
considered, and the evaluation factors and their relative importance.
The RFQ may require information including, but not limited to: the
Contractor’s particular capability to perform the required services; the
number of experienced staff available to perform the required services,
including specific qualifications and experience of personnel; a list of
similar services the Contractor has completed, with references con-
cerning past performance; and any other information necessary to eval-
uate Contractor qualifications.

(b) A qualifications pre-submission meeting (voluntary or
mandatory) may be held for all interested Contractors to discuss the
proposed services. The RFQ shall include the date, time and place of
the meeting(s).

(c) Unless the RFQ establishes that competition does not exist or
unless the solicitation process is canceled or all qualification state-
ments rejected, all respondents (who met the published qualifications)
shall receive a notice (or other materials as appropriate) of any required
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services and have an opportunity to submit a proposal in response to
a Contracting Agency’s subsequent RFP.

(2) Request for Proposal (RFP). The RFP is used as a formal
Competitive solicitation that describes specific services to be per-
formed within a defined period of time. The solicitation sets forth cri-
teria and methods for screening, selecting and ranking the best Pro-
posal(s) (see OAR 125-020-0140(20)). The RFP may result in
contracts with more than one provider.

(a) The RFP must either describe the situation and background
for which Proposals are being requested and state the outcome(s)
desired, or propose a Statement of Work. The RFP must describe any
conditions affecting the delivery of the services and the time period
in which the services are to be completed. The RFP shall address the
following information:

(A) Minimum standards and qualifications required to be met by
the proposer(s) to be eligible to provide the services;

(B) The evaluation process and criteria to be used to select the
Contractor(s), including the weight or points applicable to each cri-
terion. Information must include the manner in which the proposer’s
cost and pricing proposal will be evaluated;

(C) A requirement to provide a list of similar services complet-
ed by the proposer(s) with references concerning past performance;

(D) The closing date and time of the solicitation and the deliv-
ery location(s) for Proposals;

(E) Reservation of the right to seek clarifications of each Pro-
posal, and the right to negotiate the Statement of Work within the
scope of work described in the RFP;

(F) Reservation of the right to reject any or all proposals, if such
rejection would be in the public interest;

(G) Reservation of the right to cancel the solicitation, if such can-
cellation would be in the public interest;

(H) Contractual provisions that will be contained in the resulting
contract;

(I) The possibility of any interviews; and

(J) Any other information to be used to evaluate, rank and select
the best proposer(s). This should include, but is not limited to: antic-
ipated contract award date, and at the Agency’s discretion, funding
information and budget requirements.

(b) A pre-proposal meeting (voluntary or mandatory) may be
held for all prospective Contractors to discuss the proposed services,
solicitation provisions and contract requirements. The RFP shall
include the date, time and place of the meeting(s);

(c) An evaluation committee shall evaluate Proposals. The Con-
tracting Agency’s evaluation committee shall provide the evaluation
committee with guidelines for completing evaluations consistent with
the process described in the RFP. The evaluation committee may con-
sist of state employees and, if desired, members of the community with
experience in related services. Evaluators shall be selected on the basis
of their ability to provide an objective, impartial evaluation of the Pro-
posals. If there is a conflict of interest, the evaluator shall declare this
in writing and shall be excluded from participating in the evaluation.
Each member of the evaluation committee shall read and score all Pro-
posals;

(d) The Proposal evaluation committee shall review, score and
rank all responsive Proposals according to the evaluation criteria in the
RFP which may include, but are not limited to, the following:

(A) Availability and capability to perform the work;

(B) Experience of key staff on comparable projects, or in per-
forming comparable services;

(C) Demonstrated ability to successfully complete similar pro-
jects or perform similar services on time and within budget;

(D) References from past clients, public and private;

(E) Performance history in meeting deadlines, submitting accu-
rate estimates, producing quality work, and meeting financial obliga-
tions;

(F) Status and quality of any required licensing or certification;

(G) Knowledge and understanding of the required services as
shown through the proposed approach to staffing and scheduling
needs;

(H) Fees or costs;

() Results from oral interviews, if conducted;

(J) Availability of any specific required resources or equipment;

(K) Geographic proximity to the project or the area where the ser-
vices will be performed;

(L) Identity of proposed subcontractors and their qualifications;
and

(M) Any other criteria deemed relevant to the provision of ser-
vices.

(e) Final ranking will be based on the evaluation criteria consis-
tent with the process described in the RFP. Price will be considered,
but will not necessarily govern selection of the Contractor(s);

(f) Contracts entered into under the formal selection procedure
may be amended, provided the original contract allows for the par-
ticular amendment and the services to be provided under the amend-
ment are included within, or directly related to, the scope of the pro-
ject or the scope of the services described in the solicitation document.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.712

Hist.: TPPSD 3-1994, . 12-30-94, cert. ef. 2-1-95; DASII 1-1997, f. & cert. ef.

1-6-97; Suspended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS

3-1998, f. & cert. ef. 4-1-98

125-020-0330
Informal Selection Procedures

The Contracting Agency may use an informal selection process
to obtain services if the estimated cost or contract price is not more
than $75,000.

(1) The informal selection process shall solicit responses/Pro-
posals from at least three qualified contractors offering the required
services. Prospective contractors may be drawn from the VIP System
and from the certified list of the Office of Minority, Women and
Emerging Small Business or its current list of contractors. The Con-
tracting Agency may place the solicitation on the VIP System and use
the system-generated potential proposer list to meet the three (3)
responses/Proposals requirement for informal solicitations when:

(a) The Contracting Agency has notified vendors on the Agen-
cy’s vendor list of the intent to advertise requests for solicitation elec-
tronically on the VIP; and

(b) The advertisement notice is placed on the VIP system for a
minimum of five (5) calendar days.

(2) The informal selection process shall be competitive. The
selection and ranking may be based on criteria including, but not lim-
ited to, each proposer’s:

(a) Particular capability to perform the services required;

(b) Experienced staff available to perform the services required,
including each proposer’s recent, current and projected workloads;

(c) Performance history;

(d) Approach and philosophy used in providing services;

(e) Fees or costs;

(f) Geographic proximity to the project or the area where the ser-
vices are to be performed; and

(g) Work volume previously awarded by the Agency, with the
object of effecting an equitable distribution of contracts among qual-
ified contractors, provided such distribution does not violate the pol-
icy of selecting the most highly-qualified Contractor to perform the
services at a fair and reasonable price.

(3) The VIP advertisement will meet the notification requirement
of the Advocate for Minority, Women & Emerging Small Business-
es when:

(a) The Contracting Agency has notified the Advocate’s Office
of the intent to use VIP as official notification vehicle for contracting
opportunities;

(b) The solicitation notice is placed on the VIP System for a min-
imum of five (5) calendar days.

(4) All Proposals received shall be reviewed and documented and
the most qualified Contractor(s) selected and ranked.

(5) If the scope of the services is revised to the extent that the esti-
mated cost of the services is more than $75,000 and the services are
still required, the Contracting Agency shall terminate the contract and
issue a new solicitation using the formal selection procedures or pro-
cedures allowed by subsequent rules set forth in this division, unless
the selection procedure is required under the provisions of OAR 125-
020-0340.

(6) The Contracting Agency shall report to DAS Central Pur-
chasing the number of firms solicited and the number of responses
received when submitting a contract for approval. Written confirma-
tion of solicitation attempts and responses with contractor names and
addresses shall be maintained in the Contracting Agency’s contract

file, pursuant to OAR 125-020-0510.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.712
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Hist.: TPPSD 3-1994, . 12-30-94, cert. ef. 2-1-95; DASII 1-1997, f. & cert. ef.
1-6-97; Suspended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS
3-1998, f. & cert. ef. 4-1-98

125-020-0335
Selection by Negotiation

(1) The Contracting Agency may procure Personal Services with
Contractors directly through negotiation, if the contract price is not
more than $5,000.

(2) If the scope of the services is revised to the extent that the esti-
mated cost of the services is more than $5,000, the Contracting Agen-
cy shall solicit for a new Contractor(s) using applicable selection pro-
cedures under these rules.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.712

Hist.: TPPSD 3-1994, f. 12-30-94, cert. ef. 2-1-95; DASII 1-1997, . & cert. ef.

1-6-97; Suspended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS

3-1998, f. & cert. ef. 4-1-98

125-020-0340
Emergencies

(1) Regardless of the dollar value of the contract, an Agency may,
in its discretion, enter into a Personal Services Contracts without com-
plying with formal or informal solicitation requirements if an Emer-
gency, as defined in OAR 125-020-0140(12), exists.

(2) The governing body of the Agency, its chief executive or
another officer authorized by the Contracting Agency shall declare the
existence of an Emergency in writing, which shall authorize the Con-
tracting Agency to enter into an Emergency contract. The Contract-
ing Agency shall to the extent reasonable under the circumstances,
encourage competition by attempting to solicit responses/Proposals
from qualified contractors. The officer or delegate must make written
findings describing the Emergency conditions that require prompt exe-
cution of the contract. Such findings will describe the harm anticipated
to result from failing to establish the contract on an expedited basis as
well as record the measures taken under OAR 125-020-0330 to
encourage competition, the number of responses/Proposals obtained,
if any, and the reason for selecting the Contractor.

(3) The Contracting Agency shall not contract pursuant to this
exemption in the absence of a substantial risk of loss, damage, or inter-
ruption of services or harm to public health, safety or the environment
that would occur if contract performance awaited the time necessary,
given the complexity of the project, to solicit, receive and analyze Pro-
posals. The written declaration of an Emergency and resulting contract
are solely entered into at the discretion of the Agency’s chief execu-
tive or authorized officer. Emergency contracts are not approved or
executed by the Division but shall be reported to the Division in accor-
dance with OAR 125-020-0700.

(4) Declaration of an Emergency does not exempt the contract
from Attorney General approval if required under ORS 291.045 and
291.047 and its implementing rules.

(5) For contracts greater than $75,000, the Contracting Agency
shall submit written documentation required in subsection (2) and (3)
of this rule to the Division within a reasonable period of time or sixty

(60) days, whichever is less, following the declaration of Emergency.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.712
Hist.: TPPSD 3-1994, f. 12-30-94, cert. ef. 2-1-95; DASII 1-1997, f. & cert. ef.
1-6-97; Suspended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS
3-1998, f. & cert. ef. 4-1-98

125-020-0350
Sole Source

Sole Source contracting, as defined in OAR 125-020-0140(22),
is to be used as a tool to efficiently acquire services when only one
Contractor provides the services.

(1) The Contracting Agency shall make the following findings
for inclusion in the contract file:

(a) A brief description of the service(s), including contemplated
future purchases;

(b) The reason the Contracting Agency is seeking this solicita-
tion method, which shall include at least one of the following findings:

(A) It is unlikely that such a Sole source contract will substan-
tially diminish competition; or

(B) There is only one provider of the quality or qualifications
required.

(c) Documentation of current market research that support the
findings in (1)(b).

(2) The written justification for a Sole source contract referenced
in (1) shall be submitted to the Division by the Contracting Agency
(see OAR 125-020-0700).

(3) If the cost of the services is more than $75,000, the Con-
tracting Agency may award a contract on a Sole source basis, only if
prior to the award:

(a) Advertised notice of the Contracting Agency’s intent to con-
tract for the services, including the general specifications of the intend-
ed contract, is advertised on the VIP System and, if desired or deter-
mined by the Contracting Agency to be in the best interest of seeking
competition for the required services, in at least one newspaper or trade
journal of general circulation in the area where the services are to be
performed;

(b) The advertised notice is published no fewer than five (5) cal-
endar days before close of the solicitation to allow prospective con-
tractors a reasonable opportunity to submit a protest of the Contract-
ing Agency’s intent to contract through the Sole source process; and

(c) The protest shall be submitted, in writing, to the Contracting
Agency, by the closing date and time of the advertisement notice. It
shall state the reason why the contract should be competitively solicit-
ed;

(d) The governing body of the Contracting Agency, its chief
executive or another officer authorized by the Agency shall have the

authority to settle or resolve the protest.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.712
Hist.: TPPSD 3-1994, f. 12-30-94, cert. ef. 2-1-95; DASII 1-1997, . & cert. ef.
1-6-97; Suspended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS
3-1998, f. & cert. ef. 4-1-98

125-020-0360
Protest Procedures

All protests of formal solicitation documents or selection pro-
cesses are limited to the following issues and filing times:

(1) Solicitation protest: Unless a different deadline is specified
in the solicitation document, prospective Contractors submitting a
written protest or request for change of particular solicitation provi-
sions, specifications, or contract terms and conditions to the Con-
tracting Agency no later than seven (7) calendar days prior to close of
the solicitation. (Any solicitation document that requires an earlier
protest deadline or request for change shall be approved by the gov-
erning body of the Contracting Agency, its chief executive or anoth-
er officer authorized by the Agency, prior to the release of the solic-
itation.) The proposer shall submit in writing the reasons for the protest
or request and any proposed changes to the solicitation provisions,
specifications or contract terms and conditions. The Contracting Agen-
cy will not consider a solicitation protest submitted after the deadline
established in this section or the deadline provided in the solicitation
document, if different.

(2) Selection protest: Every proposer who submits a Proposal
shall be notified of its selection status. Unless a different deadline is
specified in the solicitation, a proposer who claims to have been
adversely affected or aggrieved by the selection of a competing pro-
poser shall have seven (7) calendar days after receiving notification
to submit a written protest. To be adversely affected or aggrieved, the
proposer must demonstrate that all higher-ranked proposers were inel-
igible for selection. The Contracting Agency shall not consider a
protest submitted after the deadline established in this subsection, or
the deadline provided in the solicitation, if different.

(3) The governing body of the Contracting Agency, its chief
executive or another officer authorized by the Agency shall have the
authority to settle or resolve a written protest submitted in accordance
with subsections (1) or (2) above.

(4) Judicial review of the Contracting Agency’s disposition of a
written protest submitted in accordance with this rule may be avail-
able pursuant to the provisions of ORS 183.484.

(5) There is no formal administrative protest process for an infor-

mal solicitation unless otherwise stated in the solicitation document.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.712
Hist.: TPPSD 3-1994, f. 12-30-94, cert. ef. 2-1-95; Suspended by DASII 7-
1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS 3-1998, f. & cert. ef. 4-1-98
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125-020-0400
Contract Requirements

(1) In addition to all applicable provisions that are required for
legal sufficiency and for sound contract management, all Personal Ser-
vices Contracts shall include the following:

(a) A measurable Statement of Work, within the scope of the
solicitation, an established delivery schedule, Contractor and Agen-
cy duties and responsibilities;

(b) The total sum of money to be paid for the satisfactory accom-
plishment of the work;

(c) A billing and payment schedule. Interim payments may be
made for partial completion of tasks or services. When a contract spec-
ifies an end product, an amount up to 10 percent of the total contract
amount may be withheld until all required work is completed and
accepted;

(d) A provision that payments will be made for completed work
that is accepted by the Contracting Agency, unless other payment pro-
visions are approved by DAS Central Purchasing;

(e) Certification that sufficient Agency funds are available and
authorized for expenditure to finance costs of the contract within the
Agency’s appropriation or limitation covering the time period(s) of the
contract;

(f) A provision indicating whether subcontracts for any of the
work scheduled under the contract may be entered into without prior
written approval from the Contracting Agency;

(g) Provisions for termination by the Contracting Agency, includ-
ing the manner by which it will be effected. The contract shall describe
conditions under which the contract may be terminated for default as
well as conditions under which the contract may be terminated because
of circumstances beyond the Agency’s control; and

(h) Notice of any potential contract amendments, in accordance
with the solicitation.

(2) If charges made for services performed are to be paid by grant
funds, the services shall relate directly to the grant from which the
funds are expended.

(3) The contract must provide that the Contracting Agency, the
Secretary of State, the federal government, and their duly authorized
representatives shall have access to the Contractor’s books, docu-
ments, papers and records directly pertinent to the contract for the pur-
pose of making audit, examination, excerpts and transcripts.

(4) The contract must provide that the contract is subject to all
applicable requirements of federal and state civil rights and rehabili-
tation statutes, rules and regulations.

(5) The Contracting Agency shall comply with any other feder-
al law or regulation specific to the funding source supporting the con-
tract.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.712

Hist.: BMD 2-1982, f. 6-23-82, ef. 7-1-82; BMD 2-1983, . & ef. 12-9-83; BMD

1-1992, f. & cert. ef. 1-6-92; Renumbered from 122-020-0020; TPPSD 3-1994,

f. 12-30-94, cert. ef. 2-1-95; Renumbered from 122-020-0080; DASII 1-1997, f.

& cert. ef. 1-6-97; Suspended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-

4-97; DAS 3-1998, f. & cert. ef. 4-1-98

125-020-0410
Independent Contractor Status

(1) The Contracting Agency shall develop a Statement of Work
for services that will not result in an employee relationship with the
potential Contractor. The Contracting Agency and Contractor(s) shall
complete the Independent Contractor Certification. If the individual
cannot certify Independent Contractor status, the Agency may not con-
tract with the individual using a Personal Services Contract, except as
otherwise allowed in subsection 5 of this rule.

(a) An Independent Contractor Certification shall be part of each
contract;

(b) A corporation is not considered an employee of the Agency.
If the Contractor is a corporation, the Independent Contractor Certi-
fication is not required. However, if the Contractor is a professional
corporation, the Independent Contractor certification is required. A
professional corporation is a corporation organized under ORS Chap-
ter 58, or a similar statute in another state, and is used by certain pro-
fessions. The corporation representative’s certification of corporation
status or a certification by the Contracting Agency verifying the Con-
tractor’s status with the Corporation Division of the Secretary of
State’s Office, must be submitted upon contract approval.

(2) If the nature of the services or project is such that an employ-
ee/employer relationship will exist, the Contracting Agency must hire
the individual through normal personnel procedures.

(3) The contract shall include the Contractor’s legal name,
address, and Social Security or federal tax identification number.

(4) The contract shall provide that the Contractor is responsible
for federal Social Security, except those categories excluded by law,
and for any federal or state taxes applicable to the contract payment.

(5) When an individual cannot certify that he or she satisfies four
or more of the Independent Contractor criteria of the Independent Con-
tractor Certification, the Contracting Agency may contract with the
individual using a Personal Services Contract only if the Division, in
consultation with the Department of Justice, approves the use of a Per-
sonal Services Contract upon a determination by the Division that the
Contractor is an Independent Contractor and the contract will not result

in undue risk to the State.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.712
Hist.: BMD 2-1982, f. 6-23-82, ef. 7-1-82; BMD 2-1983, f. & ef. 12-9-83; BMD
1-1992, f. & cert. ef. 1-6-92; Renumbered from 122-020-0020; TPPSD 3-1994,
f. 12-30-94, cert. ef. 2-1-95; Renumbered from 122-020-0050; DASII 1-1997, f.
& cert. ef. 1-6-97; Suspended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-
4-97, DAS 3-1998, f. & cert. ef. 4-1-98

125-020-0430
Contracting Out for Services Provided by Employees

(1) Where the Agency is contemplating contracting for work per-
formed by Agency employees represented by a labor organization, the
Contracting Agency shall review the relevant collective bargaining
agreement to ensure the contract complies with the provisions and, if
applicable, the requirements of ORS 279.315.

(2) Whenever the Agency pays more in a given 12-month peri-
od to a Contractor under a Personal Services Contract for services his-
torically performed by state employees than would have been paid to
the Agency employee performing the same work, the Agency shall
report that fact, with a justifying statement to the Division. The report

shall be made at the conclusion of each fiscal year.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.712
Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef. 2-
1-95; Renumbered from 122-020-0060; Suspended by DASII 7-1997(Temp), f.
10-3-97, cert. ef. 10-4-97; DAS 3-1998, f. & cert. ef. 4-1-98

125-020-0440
Tax Compliance

No contract or other agreement for more than $1,000 shall be
entered into, renewed or extended with any person unless the person
certifies in writing, under penalty of perjury, that the person is not in

violation of any tax laws described in ORS 305.385(6)(7).
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 305.385
Stats. Implemented: ORS 279.712
Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef. 2-
1-95; Renumbered from 122-020-0075; Suspended by DASII 7-1997(Temp), f.
10-3-97, cert. ef. 10-4-97; DAS 3-1998, f. & cert. ef. 4-1-98

125-020-0500
Contract Administration

The Division delegates contract administration to the Contracting
Agency. The Contracting Agency shall maintain a system of contract
administration to assure conformance with the contract terms, condi-
tions, and specifications and to assure adequate performance and accu-
rate expenditures. The Division may revoke the Agency’s delegation
for substantial mismanagement of a contract(s) or class of contract.

(1) The Contracting Agency is required to:

(a) Follow the administrative rules in this division;

(b) Prepare a contract;

(c) Appoint a Contract Administrator to represent the Contracting
Agency in each contract and be responsible for monitoring Contrac-
tor performance and progress, authorizing Contractor payment(s),
assuring lawful contract administration and, if required, executing
timely amendments;

(d) Assign an Agency number to the contract;

(e) Obtain necessary approvals;

(f) Complete and submit to the Division written justification that
identifies the solicitation process or the use of emergencies, Sole
source or negotiation. For contracts more than $75,000 requiring DAS
Central Purchasing approval, the Contracting Agency must submit at
least one original contract and one copy for DAS Central Purchasing
use;
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(g) Maintain a record of the not to exceed amount under the con-
tract in order to update the Division’s Legislative report records on a
fiscal year basis; and

(h) Maintain a complete file of the contracting records, in accor-
dance with OAR 125-020-0510.

(2) DAS Central Purchasing will review the contract for com-
pliance with applicable rules of this division. Upon approval, the con-
tract will be returned to the Contracting Agency. Work may only begin

on or after the effective date, as defined in OAR 125-020-0104(11).
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.712
Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef. 2-
1-95; Renumbered from 122-020-0085; DASII 1-1997, f. & cert. ef. 1-6-97; Sus-
pended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS 3-1998, f. &
cert. ef. 4-1-98

125-020-0510
Contract Files

(1) Each Contracting Agency’s contract file shall contain an exe-
cuted contract with the record of the actions used to develop and
administer the contract, including a statement of justification for the
Contractor selection.

(2) For all contracts, the contract files shall include the follow-
ing:

(a) A copy of the solicitation and finding for justification of Sole
source, Emergency or other method of selection;

(b) A list of prospective contractors notified of the solicitation;

(c) Method used to advertise or notify prospective contractors;

(d) A copy of each Proposal that resulted in award of a contract;

(e) Method of evaluating Proposals, the results of the evaluation,
and basis of selection;

(f) Record of negotiation of the Statement of Work and results;

(g) All information describing how the Contractor was selected,
including the basis for awarding the contract; and

(h) Resulting contract, if awarded.

(3) The Contracting Agency shall maintain contract files, includ-
ing all documentation, for a period not less than six (6) years. Contract
files shall be made immediately available for review upon the Divi-
sion’s request.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.712

Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef. 2-

1-95; Renumbered from 122-020-0040; DASII 1-1997, f. & cert. ef. 1-6-97; Sus-

pended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS 3-1998, f. &
cert. ef. 4-1-98

125-020-0520
Contract Amendments

(1) Contract amendments must be made in writing.

(2) Amendments to contracts must fall within the scope of the
original solicitation, unless the amended contract is exempt under
OAR 125-020-0610, including whether the contract consideration or
term limit for performance may be increased (See OAR 125-020-
0310(4)(b)). Amendments shall not be used to circumvent rules estab-
lishing approvals at certain monetary levels.

(3) DAS Central Purchasing must approve an amendment to a
contract unless approval of the amended contract is not required under
OAR 125-020-0220. Contracts amended to increase time for perfor-
mance as described in OAR 125-020-0530 and amendments to con-
tracts entered under delegated or exempted authority do not need DAS
Central Purchasing approval.

(4) Except for contracts related to Year 2000 services or Phased
Development projects, amendments to perform additional work relat-
ed to information technology shall not exceed 33% of the amount iden-
tified in the original contract.

(5) The Attorney General must approve an amendment to a Per-
sonal Services contract if the resulting contract calls for payments of
more than $75,000, unless exempted by the Attorney General under
ORS 291.045 and 291.047.

(6) The Contracting Agency shall provide justification for any
increase in time, compensation or other modification to DAS Central
Purchasing.

(7) A contract amendment form(s) will be provided the Division.
The Agency may create amendment form(s) as long as the amendment
form is approved by the Division.

(a) For amendments, the Contracting Agency is required to:

(A) Prepare a contract amendment;

(B) Obtain necessary approvals before the amendment is effec-
tive;

(C) Complete and submit a justification statement to the Division;
and

(D) For amendments not needing the Division approval, forward
only the justification form to the Division.

(b) For contract amendments needing Division approval, the
Contracting Agency shall submit the contract amendment package
(one original and one copy of the contract amendment, a copy of the
original contract, copies of any previous amendment(s), and the jus-
tification statement) to the Division;

(c) DAS Central Purchasing will review the contract amendment
for compliance with applicable rules.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.712

Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef. 2-

1-95; Renumbered from 122-020-0030; DASII 1-1997, f. & cert. ef. 1-6-97; DAS

11 4-1997(Temp), f. & cert. ef. 2-21-97; DAS II 6-1997(Temp), f. & cert. ef. 8-

1-97; Suspended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS 3-

1998, f. & cert. ef. 4-1-98

125-020-0530
Amendments to Increase Time for Performance

(1) Contract amendments solely to increase time for performance
or extend the date of expiration or termination of an existing Person-
al Services Contract shall not require the prior approval of DAS Cen-
tral Purchasing, provided that the following conditions are met:

(a) The original contract, if not exempt from DAS Central Pur-
chasing and Attorney General approval requirements under other pro-
visions of these rules, has been approved by DAS Central Purchasing
and the Attorney General, as applicable; and

(b) The original contract has not expired or been terminated as
of the date both (or all) parties have executed the extension amend-
ment; and

(c) Additionally, one of the following conditions must apply:

(A) The amendment changes only the time for the completion of
performance of the original contract, and expressly states that all other
terms and conditions of the original contract remain in full force and
effect; or

(B) When the services are of a continuing or repetitive nature
compensated at an hourly, daily or similar periodic rate, the amend-
ment (i) does not change the Statement of Work in the original con-
tract and (ii) either does not increase the rate of compensation, or
increases the rate only by an amount that does not exceed the rate of
the increase determined by comparing the Portland, Oregon Metropoli-
tan Area Consumer Price Index (all items) published immediately
prior to the date the original contract was established with the same
Index published immediately prior to the date of the extension.

(2) This rule only authorizes one amendment to increase time for
performance without DAS Central Purchasing’s approval.

(3) Section (1) of this rule does not exempt the Contracting Agen-
cy from the reporting requirements in OAR 125-020-0700.

(4) If the amendment of a Personal Services Contract under sub-
section (1)(c)(B) of this rule raises the aggregate amount of compen-
sation to a level requiring the Division or Attorney General approval
under any other provisions of law, the Contracting Agency shall obtain
the required approvals before the amendment becomes binding and

before any services may be performed.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.712
Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef. 2-
1-95; Renumbered from 122-020-0032; Suspended by DASII 7-1997(Temp), f.
10-3-97, cert. ef. 10-4-97; DAS 3-1998, f. & cert. ef. 4-1-98

125-020-0540
Amendments for Cost Overruns

(1) Payments on contracts that exceed the maximum contract
consideration require approval from DAS Central Purchasing and
Department of Justice, except as provided in OAR 125-020-0220.
Approval may be provided if:

(a) The original contract was duly executed and, if required,
approved by the Department and the Attorney General;

(b) The original contract has not expired or been terminated as
of the date written approval to increase the contract amount is grant-
ed;

(c) The cost overrun is not associated with any change in the
Statement of Work set out in the original contract;
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(d) The cost overrun arose out of extraordinary circumstances or
conditions encountered in the course of contract performance that were
reasonably not anticipated at the time the original contract, or the most
recent amendment, if any, was signed. Such circumstances include, but
are not limited to, emergencies arising in the course of the contract that
require prompt action to protect the work already completed, to com-
ply with official or judicial commands or directives issued during con-
tract performance or to ensure that the purpose of the contract will be
realized;

(e) The cost overrun was incurred in good faith, results from the
good faith performance by the Contractor, and is no greater than the
prescribed hourly rate or the reasonable value of the additional work
or performance rendered;

(f) Except for the cost overrun, the contract and its objective is
within the statutory authority of the Agency and the Agency current-
ly has funds available for payment under the contract;

(g) An officer or employee of the Agency has presented a writ-
ten report to DAS Central Purchasing within 60 days of the Agency’s
discovery of the overrun that states the reasons for the cost overrun and
demonstrates to DAS Central Purchasing’s satisfaction that the orig-
inal contract and the circumstances of the overrun satisfy the condi-
tions stated above; and

(h) The governing body of the Agency, its chief executive or
another officer authorized by the Agency approves in writing the pay-
ment of the overrun, or such portion of the overrun amount as the gov-
erning body of the Agencys, its chief executive or another officer autho-
rized by the Agency determines may be paid consistent with the
conditions of this rule. If the governing body of the Agency, its chief
executive or another officer authorized by the Agency has signed the
contract, or has immediate supervisory responsibility over perfor-
mance of the contract, that person shall designate an alternate to grant
or deny written approval of payment.

(2) If the payment of the overrun amount approved under sub-
section (h) of this rule raises the aggregate amount of compensation
to a level that requires Attorney General approval under any other pro-
vision of law, the Contracting Agency shall obtain written approval
from the Attorney General, as applicable, of the contract amendment

before making any overrun payment.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.712
Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef . 2-
1-95; Renumbered from 122-020-0033; DASII 1-1997, f. & cert. ef. 1-6-97; Sus-
pended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS 3-1998, f. &
cert. ef. 4-1-98

125-020-0550
Reinstatement of Expired Contracts

(1) DAS Central Purchasing may approve reinstatement of an
expired Personal Services Contract if the following conditions are met:

(a) The Contracting Agency demonstrates to DAS Central Pur-
chasing, concisely and in writing, that the failure to extend or renew
the Personal Services Contract in a timely manner was due to unfore-
seen or unavoidable conditions;

(b) Except as provided under OAR 125-020-0220, the written
reinstatement is presented to DAS Central Purchasing and the Attor-
ney General for approval within sixty (60) days after expiration of the
original contract; and

(c) The Contracting Agency provides DAS Central Purchasing
a concise written statement justifying the Contractor’s completion of
the work after expiration of the contract, there is no change in the
Statement of Work, and either:

(A) The reinstatement is exclusively for the purpose of permitting
completion of the work or services for no additional compensation; or

(B) When the services are of a continuing or repetitive nature
which are compensated at an hourly, daily or similar periodic rate, the
reinstatement either:

(i) Does not increase the rate of compensation; or

(i1) Does not increase the rate of compensation so as to exceed
the rate of the increase determined by comparing the Portland, Ore-
gon Metropolitan Area Consumer Price Index (all items) published
immediately prior to the date the original contract was established with
the same Index published immediately prior to the date of the rein-
statement and extension.

(2) When a Personal Services Contract is reinstated pursuant to
this section, the Contracting Agency may compensate the Contractor,
at the rate of compensation established in the original contract, for
work performed in the interim between the expiration of the original

contract and the execution and approval(s) of the extension or amend-
ment.

(3) This rule authorizes only one reinstatement of a Personal Ser-
vices Contract.

(4) No reinstatement of a Personal Services Contract shall mod-
ify the original contract except with respect to the time for perfor-
mance.

(5) If the reinstatement of a personal services contract pursuant
to this rule raises the aggregate amount of compensation to a level that
requires Attorney General approval under ORS 291.045 and 291.047,
the Contracting Agency shall obtain such approval before the exten-
sion becomes binding and before any services may be performed under

the reinstated contract.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.712
Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef. 2-
1-95; Renumbered from 122-020-0034; DASII 1-1997, f. & cert. ef. 1-6-97; Sus-
pended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS 3-1998, f. &
cert. ef. 4-1-98

125-020-0600
Delegation of Approval and Contract Authority

(1) The Division delegates approval and contract authority to the
Agency for the following classes of contracts:

(a) Exempted contracts under OAR 125-020-0610;

(b) Standard fee contracts;

(c) Contracts calling for payment of no more than $75,000;

(d) Contracts entered into under OAR 125-020-0340;

(e) Personal Services Contracts that are not subject to ORS
279.712(1).

(2) The Division upon an Agency’s written request may grant
delegation of approval and contract authority. Such delegation may be
for a select class or classes of contracts. The Division shall evaluate
the Agency’s request based on, but not limited to:

(a) The Agency resources and trained contract officers;

(b) Agency contracting and solicitation performance; and

(c) The nature of the services to be rendered under this request-
ed class or classes of contracts.

(3) Delegation of approval and contract authority does not
exempt contracts from the requirements of these rules or all required
approvals other than the Division approval. To the extent applicable,
an Agency receiving delegated approval and contract authority is
responsible for following these division 020 rules as if it were DAS
Central Purchasing whenever the rules call for action or approval by
DAS Central Purchasing.

(4) The Division may revoke delegated approval and contract
authority, by written notice, to the Agency based upon, but not limit-
ed to:

(a) The Contracting Agency’s failure to comply with the require-
ments of the delegation;

(b) Contract deficiencies evidenced by performance audit con-
ducted by the Division, Secretary of State or the Legislative Assem-
bly; or

(c) The Contracting Agency’s failure to comply with Division
Policy for training on solicitation and contracting practices.

(5) The contract shall be prepared in accordance with OAR 125-
020-0210.

(6) The Contracting Agency shall maintain copies of letters grant-
ing delegation of approval and contract authority. The Contracting
Agency may contact the Division for information about delegation of
approval and contract authority.

(7) The Contracting Agency is required to keep a record of the
not-to-exceed amount of the contract and will update the Division
records on a fiscal year basis.

(8) These contracts must be reported to the Division and includ-
ed in the Division’s annual report.

(9) When an Agency has authority pursuant to OAR 125-020-
0600, the Contracting Agency’s signature shall be deemed both the

execution and approval of the contract.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.712
Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef . 2-
1-95; Renumbered from 122-020-0017 and 122-020-0027; DASII 1-1997, f. &
cert. ef. 1-6-97; Suspended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-
97, DAS 3-1998, f. & cert. ef. 4-1-98

125-020-0610
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Exemptions

(1) This rule exempts Contracting Agencies, for certain classes
of contracts, from the screening and selection rules only as described
in OAR 125-020-0300 through 125-020-0335. The Contracting Agen-
cy shall competitively solicit to the extent practicable or justify enter-
ing into the contracts by direct negotiation. When the contract requires
payments of more than $75,000, this rule does not exempt the Con-
tracting Agency from obtaining the approval of the Attorney Gener-
al for legal sufficiency pursuant to ORS 291.045-047. This exemption
applies to the following classes of contracts:

(a) Client services, as defined in OAR 125-020-0140(3);

(b) Expert witness services, as defined in OAR 125-020-
0140(14);

(c) Year 2000 services, as defined in OAR 125-020-0140(26);

(d) Business assistance services, defined as services delivered
directly to small or troubled businesses in Oregon, that are intended
to assist business start-up or growth or to revitalize or stabilize a busi-
ness. Such services include, but are not limited to, technical assistance
services, feasibility evaluations, management consulting, basic busi-
ness training (including elements of accounting, personnel manage-
ment, marketing and tax compliance), counseling on business needs
and problems, assistance in securing state or federal procurement con-
tracts and assistance in securing Oregon suppliers for goods and ser-
vices.

(2) The Division totally exempts the following types of Person-
al Services agreements: Federal Government, Interagency, Intergov-
ernmental, Interstate and International. This exemption exempts the
Contracting Agency from all requirements of ORS 279.712(3) and
these division 020 rules and allows the Contracting Agency to enter
into such agreements by direct negotiation without Division approval.

(3) Upon an Agency’s written request, the Division may exempt
a contract for Personal Services or class of contracts for Personal Ser-
vices from any requirements of ORS 279.712(3) upon the following
findings:

(a) It is unlikely that such exemption will encourage favoritism
in the awarding of Personal Services Contracts or substantially dimin-
ish competition for these contracts; and

(b) The awarding of Personal Services Contracts pursuant to the
exemption will result in substantial cost savings to the Agency. In
making such findings, the Division may consider the type, cost,
amount of the contract, number of persons available and any other fac-
tors the Division deems appropriate.

(4) The Division may revoke the Contracting Agency’s exempt-
ed authority by written letter to the Agency.

(5) The Agency shall maintain copies of letters granting exempt-
ed authority.

(6) The Contracting Agency is required to:

(a) Follow all applicable rules except to the extent exempted by
this rule;

(b) Prepare the contract;

(c) Assign an Agency number to the contract;

(d) Obtain all required approvals; and

(e) Maintain records as required by state laws and OAR 125-020-
0510.

(7) Copies of these contracts are not filed with the Division; how-
ever, exempted contract data must be reported to the Division each fis-
cal year for inclusion in the Division’s report to the Legislature.

(8) Screening and Selection Procedures for General or Special
Counsel Authorized by the Attorney General.

(a) Under ORS 180.235 the Oregon Attorney General may autho-
rize a public officer or agency to retain its own general or special coun-
sel other than the Department of Justice. This rule governs the process
for obtaining such counsel, together with the division 20 rules with the
exceptions of: OAR 125-020-0210, 125-020-0220, 125-020-0300,
125-020-0310, 125-020-0320, 125-020-0330, 125-020-0335, 125-020-
0340, 125-020-0520(3), (6) and (7), and 125-020-0530.

(b) Definitions. For purposes of this sub-section (8), these terms
have the following meanings:

(A) “Attorney General” means the Attorney General of the State
of Oregon.

(B) “Authorized Agency” means the public officer or agency that
the Attorney General authorized to retain its own general or special
counsel other than the Department of Justice under ORS 180.235.

(C) “Authorized Legal Services” means the legal services as
authorized by the Attorney General for the particular matter or class
of matters and as required by the Authorized Agency.

(D) “Outside Counsel” means general or special counsel select-
ed by the Authorized Agency under this rule.

(E) “Firm” means the proprietorship, partnership or profession-
al legal corporation engaged in the practice of law of which Outside
Counsel is a partner, a shareholder, an associate, a member, or a lawyer
serving as “of counsel.”

(F) “Solicitation” means a written or oral request for offers, pro-
posals, statements of qualifications, or other information from indi-
viduals or entities.

(c) Delegation of Approval and Contract Authority. The Division
delegates approval and contract authority to the Authorized Agency
to the extent authorized by the Oregon Attorney General.

(d) Selection Criteria:

(A) The Authorized Agency shall select the Firm it considers
most advantageous based on the following factors:

(i) The knowledge, skills and ability of the Firm that will provide
Authorized Legal Services. The Firm’s ability to provide Authorized
Legal Services includes the training and expertise of the Firm attor-
neys, including Outside Counsel. Outside Counsel must be a member
of the Oregon State Bar pursuant to ORS 180.235(2);

(ii) The Firm’s experience, level of expertise and suitability to
perform the Authorized Legal Services;

(iii)) Whether the Firm’s available personnel possess any
required licenses or certifications required to perform the legal services
for the Authorized Legal Services, such as licenses to practice law in
the appropriate jurisdiction, or to appear in a certain forum;

(iv) The Outside Counsel’s availability and capability to perform
the Authorized Legal Services and meet the Agency’s needs;

(v) The commitment the Outside Counsel and Counsel’s Firm
can make to the Authorized Agency to meet the Agency’s needs;

(vi) The value of the Firm’s legal services, taking into account
the cost of the Firm’s legal services; and

(vii) Other factors the Authorized Agency considers relevant to
accomplish an optimal, timely outcome.

(B) In weighing the evaluation factors, no single factor is deter-
minative.

(e) Scope of Firms Considered. The Solicitation process may
range from direct negotiation and contracting with a single firm to pub-
lication of a request for proposals. The Authorized Agency shall
extend Solicitations to those firms that it considers reasonable and
practical to solicit under the circumstances, and shall take into con-
sideration the following factors:

(A) When the subject matter of the Authorized Legal Services
requires specialized knowledge in a particular field of law, the Autho-
rized Agency may limit the Solicitation to prospective Firms that have
a reputation of subject matter expertise in that field of law;

(B) The Authorized Agency shall limit the number of Firms con-
sidered under the Solicitation as appropriate if the interests of the
Authorized Agency would likely be adversely affected by delay in
obtaining a Firm or through broad distribution of the Solicitation; and

(C) Other factors the Authorized Agency considers relevant to
accomplish an optimal, timely outcome.

(f) Documentation of Selection:

(A) The Authorized Agency shall prepare a record of selection
signed by an officer or an employee of the Authorized Agency des-
ignated to be responsible for the selection process. The record of selec-
tion shall include the officer’s or employee’s summary of:

(i) The Solicitation process used and the Firms considered in the
Solicitation process;

(ii) Why the selected firm is considered most advantageous to the
Authorized Agency; and

(iii) Why the scope of the Solicitation was reasonable and prac-
tical under the circumstances.

(B) As used in (f)(A) above, an officer includes a member of the
Authorized Agency’s board or commission.

(C) The record of solicitation shall be retained by the Authorized

Agency with the contract file for the Firm.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 180.235, ORS 279.712

Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef. 2-
1-95; Renumbered from 122-020-0018 and 122-020-0028; DASII 1-1997, f. &
cert. ef. 1-6-97; Suspended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-
97; DAS 3-1998, f. & cert. ef. 4-1-98; DAS 3-1999(Temp), f. 7-23-99, cert. ef.
7-26-99 thru 1-21-00; DAS 5-2002(Temp), f. 8-22-02, cert. ef. 8-23-02 thru 2-
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19-03; DAS 1-2003, f. & cert. ef. 2-24-03, DAS 5-2003(Temp), f. & cert. ef. 10-
1-03 thru 3-28-04

125-020-0620
Delegation of Contract Authority

(1) The Division delegates contract authority to the Agency for
Personal Service Contracts calling for payments of more than $75,000
within the limitations set forth by Division policy. The Division pol-
icy shall be available upon request to the Division.

(2) The Division upon an Agency’s written request may grant
delegation of contract authority. Such delegation may be for a select
class or classes of contracts. The Division shall evaluate the Agency’s
request based on, but not limited to:

(a) The Agency resources and trained contract officers;

(b) Agency contracting and solicitation performance; and

(c) The nature of the services to be rendered under this request-
ed class or classes of contracts.

(3) The Contracting Agency shall maintain good contracting pro-
cedures and follow the rules provided in OAR 125 division 020.

(4) The Contracting Agency is required to keep a record of the
not-to-exceed amount of the contract and will update the Division
records on a fiscal year basis.

Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727

Stats. Implemented: ORS 279.712

Hist.: DAS 3-1998, f. & cert. ef. 4-1-98

125-020-0700
Reporting Requirements

(1) The Division maintains an electronic reporting system for the
Agency. The Agency shall submit an electronic justification form to
the Division for each contract. The justification form shall include the
Agency name, not-to-exceed amount of the contract, the name of the
Contractor, the duration of the contract, and its basic purpose. The
Division will provide a copy of the justification form for an Agency
without access to the electronic system.

(2) The Division shall submit a report to the Legislature con-
cerning Agency use of Personal Services Contracts. The report, by
statute, shall include the name of the Agency, the not-to-exceed
amount of the contracts, the name(s) of Contractor(s), the duration of
contract(s) and the basic purpose of the contract(s). The report shall
also include the total dollar figure of all Personal Services Contracts
for each fiscal year.

(3) The Division maintains an electronic file of Personal Services
Contracts and relevant information for public review. The electronic
file includes a justification statement and documentation of the selec-
tion process for each contract.

(4) The Contracting Agency keeps on file all Personal Services
Contracts and the selection and justification statements for six years
beyond each contract’s expiration date. All such Contracting Agen-
cy files may be destroyed after six years.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.712

Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, f. 12-30-94, cert. ef. 2-

1-95; Renumbered from 122-020-0045 and 122-020-0065; DASII 1-1997, f. &

cert. ef. 1-6-97; Suspended by DASII 7-1997(Temp), f. 10-3-97, cert. ef. 10-4-

97; DAS 3-1998, f. & cert. ef. 4-1-98

DIVISION 21
FEES FOR PUBLIC RECORDS

125-021-0005
Fees for Public Records

(1) The Department of Administrative Services may charge fees
for supplying public records. All requests for public records must be
in writing.

(2) Fees charged recover actual costs of locating, compiling,
making available for inspection, preparing copy in paper, audio, micro-
film or machine readable format, and delivering public records. All
fees assessed must be paid before public records are made available.
Estimates for processing requests for public records will be given
when requested.

(3) Standard fees:

(a) Making photocopies, $0.25/page;

(b) Certification of Public Record, $5.00.

Stat. Auth.: ORS 192.440 & ORS 283.060

Stats. Implemented:
Hist.: GS 8-1989, . 10-31-89, cert. ef. 11-1-89

DIVISION 22

PERSONAL SERVICES AGREEMENTS WITH STATE
AGENCIES AND OTHER GOVERNMENTAL ENTITIES

125-022-0050
Definitions

(1) All applicable definitions contained in OAR 125-020-0140
are hereby incorporated by reference.

(2) “Unit of local government” means a county, city, district or
other public corporation, commission, authority or entity organized
and existing under state statute or city or county charter.

(3) “Interagency agreement” means an agreement between two
or more agencies.

(4) “Intergovernmental agreement” means an agreement between
an agency or agencies and one or more units of local government of
the State of Oregon.

(5) “Interstate agreement” means an agreement between an agen-
cy or agencies and one or more public agencies of another state. For
purposes of this definition, “public agency” includes any county, city,
special district or other public corporation, commission, authority or
entity organized and existing under the laws of such other state, or
under the city or county charter of any county or city of another state.

(6) “International agreement” means an agreement between an
agency or agencies and any nation or public agency of any nation other

than the United States.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 291.021
Stats. Implemented: ORS 184, ORS 279 & ORS 291
Hist.: TPPSD 3-1994, f. 12-30-94, cert. ef. 2-1-95

125-022-0100
Interagency and Intergovernmental Agreements

(1) Interagency and intergovernmental agreements must comply
with the requirements of ORS 190.110.

(2) An interagency and intergovernmental agreement must spec-
ify:

(a) The purpose of the agreement;

(b) The term of the agreement, including specific beginning and
ending dates, if applicable;

(c) The total cost of the agreement to each agency party, includ-
ing payment terms, if any;

(d) The methods to be employed to terminate the agreement; and

(e) Any other necessary or proper terms or provisions.

(3) Interagency and intergovernmental agreements must be
signed on behalf of each party by an official with appropriate signa-
ture authority;

(4) Interagency and intergovernmental agreements need not be
reported to or filed with the Department of Administrative Services.

(5) Each agency must maintain records of interagency and inter-
governmental agreements in accordance with the agency’s records
retention schedule as approved by the Secretary of State, Archives
Division.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 291.021

Stats. Implemented: ORS 184, ORS 279 & ORS 291

Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, . 12-30-94, cert. ef. 2-

1-95, Renumbered from 122-020-0012

125-022-0200
Interstate Agreements

(1) Interstate agreements must comply with the requirements of
ORS 190.410 through 190.470.

(2) An interstate agreement must specify:

(a) Its duration;

(b) The organization, composition and nature of any separate
legal or administrative entity created to exercise the functions agreed
upon;

(c) The purpose of the agreement;

(d) The method of financing the joint or cooperative undertak-
ing;

(e) The total cost of the agreement to each agency party, includ-
ing payment terms, if any;

(f) The methods to be employed to terminate the agreement; and

(g) Any other necessary and proper matters.

(3) Interstate agreements must be submitted to the Attorney Gen-
eral before taking effect, in accordance with ORS 190.430.

(4) Interstate agreements may not relieve an agency of any obli-
gation or responsibility imposed on it by law.
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(5) Interstate agreements must be signed on behalf of each party
by an official with appropriate signature authority.

(6) Interstate agreements need not be reported or filed with the
Department of Administrative Services.

(7) Each agency must maintain records of interstate agreements
in accordance with the agency’s records retention schedule as

approved by the Secretary of State, Archives Division.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 291.021
Stats. Implemented: ORS 184, ORS 279 & ORS 291
Hist.: TPPSD 3-1994, f. 12-30-94, cert. ef. 2-1-95

125-022-0300
International Agreements

(1) International agreements must comply with the requirements
of ORS 190.480 through 190.490.

(2) An international agreement must specify:

(a) Its duration;

(b) The organization, composition and nature of any separate
legal administrative entity created to exercise the functions agreed
upon;

(c) The purpose of the agreement;

(d) The method of financing the joint or cooperative undertak-
ing;

(e) The total cost of the agreement to each agency party, includ-
ing payment terms, if any;

(f) The methods to be employed to terminate the agreement; and

(g) Any other necessary and proper matters.

(3) International agreements must be submitted to the Attorney
General before taking effect, in accordance with ORS 190.490.

(4) International agreements may not relieve an agency of any
obligation or responsibility imposed on it by law.

(5) International agreements must be signed on behalf of each
party by an official with appropriate signature authority.

(6) International agreements do not require prior approval by the
Department of Administrative Services; however, international
agreements must be filed with the Department of Administrative Ser-
vices within 30 days of the effective date of the agreement.

(7) Each agency must maintain records of international agree-
ments in accordance with the agency’s records retention schedule as

approved by the Secretary of State, Archives Division.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 291.021
Stats. Implemented: ORS 184, ORS 279 & ORS 291
Hist.: BMD 1-1992, f. & cert. ef. 1-6-92; TPPSD 3-1994, . 12-30-94, cert. ef. 2-
1-95; Renumbered from 122-020-0014

DIVISION 25

CONSULTANT SELECTION PROCEDURES:
ARCHITECTS, ENGINEERS AND RELATED
PROFESSIONAL CONSULTANTS

125-025-0000
Contracting Authority and Approval

The Department and all state agencies that are subject to Depart-
ment authority under ORS 279.712 shall use these Division 025 con-
tracting rules.

(1) Pursuant to Oregon Laws 1997, Chapter 802, the Department
of Administrative Services authorizes Contracting Agencies to direct-
ly purchase Architectural, Engineering or Related Services, provided
that, for all contracts that provide for total compensation to the con-
sultant greater than $75,000, contract review and approval is
obtained from the Department prior to entering into such contract. This
authorization does not relieve the Contracting Agency from comply-
ing with all other applicable laws and regulations, including approval
for legal sufficiency by the Attorney General.

(2) Architectural, Engineering or Related Services contracts are
a special class of personal services contracts. All other contracts for
personal services are subject to the provisions of OAR 125, division
020. These division 025 rules have unique statutory requirements and
are totally independent of the Division 020 rules.

(3) The model rules adopted by the Attorney General under ORS
279.049(2), for screening and selection of persons to perform archi-
tectural, engineering and land surveying personal services contracts,
shall not apply to the Department or any other state agency that is sub-
ject to Department authority under ORS 279.712.

Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.055 & ORS 279.712
Stats. Implemented: ORS 279.049

Hist.: DASII 8-1997(Temp), f. 10-3-97, cert. ef. 10-4-97, DAS 2-1998, f. & cert.
ef. 4-1-98, DAS 6-1999(Temp), f. 10-22-99, cert. ef. 10-23-99 thru 4-20-00; DAS
5-2000, f. & cert. ef. 4-21-00; DAS 7-2001, f. 12-31-01, cert. ef. 1-1-02, Renum-
bered from 125-065-0029 & 125-065-0105

125-025-0010
Responsibilities

(1) The governing body of the Contracting Agency, its chief
executive or another officer authorized by the Contracting Agency is
responsible for ensuring the Contracting Agency’s compliance with
the rules in OAR 125, division 025.

(2) Each Contracting Agency’s governing body, chief executive
or another officer authorized by the Contracting Agency shall estab-
lish procedures to ensure those responsible for carrying out the con-
tracting activities, have demonstrated knowledge, and understanding
of the applicable laws, rules, policies and procedures to proficiently
represent the Contracting Agency when contracting for services under

these rules.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712
Stats. Implemented: ORS 279.049
Hist.: DAS 7-2001, f. 12-31-01, cert. ef. 1-1-02

125-025-0030
Purpose

The purpose of these rules is to specify the policy and procedures
of the Department regarding selection of professional consultants to
perform Architectural, Engineering or Related Services required by the
Contracting Agency. It is the policy of the Department, through the
Contracting Agency, to select as expeditiously as possible the most
qualified consultant, for a given solicitation, based on the consultant’s
demonstrated competence and qualifications to perform the profes-
sional services required at a fair and reasonable price.

(1) The Department has established the following selection pro-
cedures, which are generally based upon OAR 137-035-0000
through 137-035-0080, Model Rules for Public Contracting Agency
Screening and Selection of Persons to Perform Architectural and Engi-
neering or Related Services personal service contracts.

(2) In administering or applying these rules, the Department and
Contracting Agencies shall support the state goal of promoting a sus-

tainable economy in rural areas.
Stat. Auth.: ORS 283.051
Stats. Implemented: ORS 279.712
Hist.: GS 3-1993, f. & cert. ef. 10-6-93; DAS 7-2001, f. 12-31-01, cert. ef. 1-1-
02, Renumbered from 125-065-0030

125-025-0040
Definitions

For the purposes of rules 125-025-0000 through 125-025-0110,
the following terms shall have the following meanings:

(1) “Architectural, Engineering or Related Services™: profes-
sional services related to the planning, design, engineering, or over-
sight of public improvement projects or components thereof, includ-
ing but not limited to architectural services, landscape architectural
services, engineering services, space planning services, land survey-
ing services, cost estimating services, appraising services, material
testing services, mechanical system balancing services, commission-
ing services, and project/construction management services as well as
other professional services that must be performed by registered archi-
tects, registered professional engineers and registered professional land
surveyors.

(2) “Agreement-To-Agree”: a written document of understand-
ing negotiated between a Contracting Agency and the consultant for
the provision of services on a single project, or on more than one pro-
ject, which contains contract clauses that will apply to future contracts
during its term to be established through work orders and which will
incorporate the required and applicable clauses of the Agreement-To-
Agree.

(3) “Contracting Agency”: an agency that has authority to pro-
cure, enter into and sign the contract as defined in ORS 291.002(7)

(4) “Department”: the Department of Administrative Services
created by ORS 184.305.

(5) “Design-Build”: an alternative contracting method for the
construction of public improvements where construction and design
services are combined in a single contract.

(6) “Direct Appointment” or “Direct Appointment Procedure”:
the consultant selection method provided for under OAR 125-025-
0080.
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(7) “Director”: the Director of the Department of Administrative
Services or designee of the Director of Administrative Services.

(8) “Estimated Fee”: the amount to be utilized for purposes of
determining the appropriate solicitation method for the project, which
reflects the amount specifically attributable to the professional services
performed by the consultant under the contract. The Estimated Fee
does not include reimbursable or other non-professional fee expens-
es that may be included in the consultant’s total compensation allowed
under the contract. The Estimated Fee is to be distinguished from the
total compensation to the consultant, or the total payments under the
contract, which is the amount to be utilized for purposes of direct pur-
chasing authority under OAR 125-025-0000(1) or public contract
approval under ORS 291.047.

(9) “Formal Selection” or “Formal Selection Procedure”: the con-
sultant selection method provided for under OAR 125-025-0060.

(10) “Informal Selection” or “Informal Selection Procedure”: the
consultant selection method provided for under OAR 125-025-0070.

(11) “Mixed Contract™: a contract that requires the consultant to
perform certain services and also provide the Contracting Agency with
other kinds of services, goods, or products; the classification of a
Mixed Contract as a contract for Architectural, Engineering or Relat-
ed Services is determined by the Mixed Contract’s predominate pur-
pose. For a Mixed Contract to be considered a contract for Architec-
tural, Engineering or Related Services, the majority of the payments
made or received under the Mixed Contract must be for Architectural,
Engineering or Related Services.

(12) “Proposal”: a competitive written offer submitted in
response to a Request for Proposals.

(13) “Public Improvement”: a public improvement as defined in
ORS 279.011(8).

(14) “Record of Past Performance”: information including but
not limited to price and cost data from previous projects, performance
data from previous projects, quality of work, ability to meet schedules,
cost control methods and contract administration.

(15) “Request for Proposals” or “RFP”: a written document solic-
iting competitive written proposals and setting forth the criteria and
method to be used to select the most qualified proposer. The RFP:

(a) Provides a general description of a proposed project or pro-
jects, including a proposed Statement of Work;

(b) Indicates the types of services needed; and

(c) Requests prospective consultants to submit written proposals
that address the proposed Statement of Work

(16) “Request for Qualifications” or “RFQ”: a written document
that will not result in a contract, but is intended to establish a list of
qualified consultants from which to seek proposals and which:

(a) Provides a general description of a proposed project;

(b) Indicates the types of services needed, including, if deemed
necessary or appropriate, a description of particular services needed
for part or all of a proposed project or projects; and

(c) Requests each prospective consultant to provide a written
response setting forth the consultant’s specific experience and quali-
fications for performing the type of services required.

(17) “Resources Available”: information indicating, staff, spe-
cialized services, or other resources available for the project
described in the RFQ or RFP.

(18) “Statement of Work”: a written statement that describes the:

(a) Phases of work, major tasks, deliverables required and/or
areas of responsibility to be performed by the consultant;

(b) For an individual project or series of projects, or within a par-
ticular locale during a stated period of time. Such statement may be
altered or modified during contract negotiations, but only as reason-
ably necessary to accurately describe the project approach and exact
scope of services agreed to by the Contracting Agency and the con-
sultant.

(19) “VIP System”: the on-line Vendor Information Program
administered through the Central Purchasing Section of the Depart-

ment of Administrative Services.
Stat. Auth.: ORS 184.340 & ORS 279
Stats. Implemented: ORS 279.712
Hist.: GS 3-1993, f. & cert. ef. 10-6-93; DAS 2-1998, . & cert. ef. 4-1-98; DAS
7-2001, f. 12-31-01, cert. ef. 1-1-02, Renumbered from 125-065-0040

125-025-0050
Solicitation

Responses shall be solicited by following one of the methods pre-
scribed below:

(1) For Formal Selection, all projects shall be publicly advertised.
All advertisements shall appear at least once in at least one newspa-
per of general circulation in the area where the project is to be locat-
ed, on the VIP System and in as many additional issues and publica-
tions as may be necessary or desirable to achieve adequate
competition. The advertisement(s) shall be published no fewer than
fourteen (14) calendar days before close of the solicitation. The adver-
tisement(s) shall briefly describe:

(a) The project(s);

(b) The professional services sought;

(c) Where copies of the solicitation may be obtained; and

(d) The deadline for submitting a response.

(2) For Informal Selection or Direct Appointments, the Con-
tracting Agency may biennially, or at other designated times, announce
that it is interested in receiving, from professional consultants that per-
form Architectural, Engineering or Related Services, a statement of
credentials, firm information and other data expressing interest in pro-
viding Architectural, Engineering or Related Services:

(a) The Contracting Agency may provide a standard form for this
purpose. Materials received will be retained by the Contracting Agen-
cy in order to prepare a list of consultants for use in:

(A) Direct notice to consultants providing services similar to
those required for the project;

(B) The Informal Selection Procedure; and

(C) Where possible, in the Direct Appointment Procedure.

(b) Materials on file with the Contracting Agency may be purged
following an updated announcement of interest in receiving such state-
ments (whether biennially or at other designated times), unless the
Contracting Agency is notified otherwise by professional consultants
desiring to continue expressing interest in performing Architectural,
Engineering, or Related Services or the laws applicable to the reten-
tion of public records requires retention of such records for a longer
period of time.

(c) The Contracting Agency may also use the VIP system or pub-
lic advertisement for any project.

(d) In the absence of an announcement by the Contracting Agen-
cy, consultants that perform Architectural, Engineering or Related Ser-
vices may nevertheless submit such a statement to the Contracting
Agency for inclusion on any list of consultants being maintained by
the Contracting Agency.

(3) The Contracting Agency may at any time during the solici-
tation or negotiation process reject all Proposals and cancel the solic-
itation without liability therefor, after making a written finding that
there is good cause for rejecting all Proposals and that it would be in
the public interest to cancel the solicitation.

(4) Unless consultant compensation is expressly provided for in
the RFQ or RFP, under no circumstances shall the Contracting Agen-
cy be responsible for any consultant costs and expenses incurred in
submitting responses to the RFQ or RFP under any part of these rules.
All prospective consultants who respond to solicitations do so solely
at the consultant’s cost and expense.

(5) All solicitation documents shall include the following lan-
guage: “Vendors shall use recyclable products to the maximum extent
economically feasible in the performance of the contract work set forth
in this document.”

(6) Unless the Architectural, Engineering or Related Services
involve payment for services of an amount less that $5,000, or are
advertised on the VIP System for at least 10 days prior to award of the
contract, the Contracting Agency shall provide prior written notifi-
cation of all RFQs and RFPs to be issued to the Office of the Gover-

nor’s Advocate for Minority, Women and Emerging Small Business.
Stat. Auth.: ORS 184.340 & ORS 279
Stats. Implemented: ORS 279.712, ORS 200.035
Hist.: GS 3-1993, f. & cert. ef. 10-6-93; DASII 8-1997(Temp), f. 10-3-97, cert.
ef. 10-4-97; DAS 2-1998, f. & cert. ef. 4-1-98; DAS 7-2001, f. 12-31-01, cert. ef.
1-1-02, Renumbered from 125-065-0050

125-025-0060
Formal Selection Procedure

The Formal Selection Procedure shall be used whenever the Esti-
mated Fee for Architectural, Engineering or Related Services is greater
than $75,000, or at the discretion of the Contracting Agency.

(1) Responses shall be solicited through public advertisement, in
accordance with OAR 125-025-0050, and either an RFP process,
which includes a combined request for a consultant’s qualifications
and Proposal or an RFQ to establish a list, followed by an RFP. If a
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limited number of responses are anticipated, or if it is determined to
be in the Contracting Agency’s best interest, the Contracting Agen-
cy may proceed directly to an RFP and negotiation process with or
without an interview.

(2) The RFQ, if used, shall, at a minimum, contain:

(a) A written request for a statement of the particular consultant
qualifications required for the project;

(b) The evaluation criteria (including the weights or points appli-
cable to each criterion); and

(c) The screening or evaluation method to be used.

(3) The RFQ may require any or all of the following:

(a) A statement of the consultant’s particular capability to per-
form the Architectural, Engineering or Related Services required for
the project, and the consultant’s recent, current, and projected work-
loads;

(b) A statement of the consultant’s Resources Available for the
project, including the number of the consultant’s experienced staff
available to perform the Architectural, Engineering or Related Services
required by the project, such personnel’s specific qualifications and
experience and the proportion of their time by phase that would be
spent on the project;

(c) A list of similar projects completed by the consultant with ref-
erences concerning the consultant’s Record of Past Performance; and

(d) A statement of the consultant’s knowledge of the locality or
the area where the services will be performed and the geographic prox-
imity to the project location; and

(e) Any other information that is deemed reasonably necessary
to evaluate consultant qualifications.

(4) Prior to the submission deadline for an RFQ, a meeting may
be held for all interested consultants to discuss the proposed project
and the required services. Attendance at such a meeting, if held, may
be mandatory. If the Contracting Agency determines that attendance
at the meeting is mandatory, non-attendees will be precluded from sub-
mitting responses to the RFQ or RFP for the specific projects that are
the subject of the meeting.

(5) For an RFQ, a consultant screening and evaluation commit-
tee of no fewer than two, and recommended no more than five, indi-
viduals shall be established to review, score and rank the consultants
according to the solicitation criteria. The committee may be composed
of members who, collectively, have experience in areas such as archi-
tecture, engineering, construction, and public contracting. Members
may be appointed from qualified professional employees of the Con-
tracting Agency, and may include private practitioners of Architec-
tural, Engineering or Related Services, and representatives of user
groups. One member of the committee from the Contracting Agency
shall be designated as the chairperson.

(6) Following screening and evaluation of responses to the RFQ,
a list of at least three qualified professional consultants shall be estab-
lished. Unless the RFQ is canceled, every consultant placed on the list
shall receive a copy of the RFP and have an opportunity to submit a
Proposal.

(7) An RFP shall describe or contain the following information:

(a) General background information, including a description of
the project, the location of the project and the specific consultant ser-
vices sought, and may include the estimated construction cost, and the
time period in which the project is to be completed;

(b) The evaluation process and the criteria which will be used to
select the consultant, including the weight or points applicable to each
criterion;

(c) The closing date and time for receipt of RFP submissions and
the delivery locations for consultant Proposals;

(d) The date and time for interviews, if planned;

(e) Reservation of the right to seek clarifications of each con-
sultant’s Proposal, and the right to negotiate a final contract which is
in the best interests of the Contracting Agency, considering cost effec-
tiveness and the level of consultant time and effort required for the pro-
ject;

(f) Reservation of the right to reject based on written findings,
any or all Proposals if there is good cause, and to cancel the RFP, if
doing so would be in the public interest;

(g) A sample of the contract the consultant will be expected to
execute; and

(h) Any other information that is reasonably necessary to eval-
uate, rank and select consultants.

(8) For an RFP, a pre-proposal meeting may be held for all inter-
ested consultants to discuss the proposed project and the required ser-
vices. Attendance at such a meeting, if held, may be mandatory.

(9) For an RFP, an RFP consultant selection committee of no
fewer than three, and recommended no more than seven, individuals
shall be established to review, score and rank the consultants’ respons-
es to the RFP. The committee may be composed of members who, col-
lectively, have experience in areas such as architecture, engineering,
construction and public contracting. Members may be appointed from
professional employees of the Contracting Agency, and private prac-
titioners of Architectural, Engineering or Related Services and user
groups. One member of the committee from the Contracting Agency
shall be designated as the chairperson.

(10) For an RFP, the consultant selection committee shall review,
score and rank all responsive Proposals according to criteria that may
include, but are not limited to, the following:

(a) Availability and capability to perform the services described
in the RFP;

(b) Experience of key staff on comparable project(s);

(c) Demonstrated ability to successfully complete similar projects
on time within budget;

(d) References and recommendations from past clients, public
and private;

(e) Consultant’s performance history in:

(A) Meeting deadlines;

(B) Submitting accurate estimates;

(C) Producing quality work; and

(D) Meeting financial obligations;

(f) Status and quality of any required licensing or certification;

(g) Consultant’s knowledge and understanding of the project as
shown through the consultant’s:

(A) Proposed approach to the project’s staffing and scheduling
needs; and

(B) Suggested alternatives to any perceived design and con-
structability problems;

(h) Results from oral interviews, if conducted;

(i) Design philosophy and project approach;

(j) Geographic proximity of the project and knowledge of the
locality of the project where services will be required;

(k) Availability of any special required resources or equipment;

(1) Identity of proposed subcontractors: and

(m) Any other criteria that are deemed to be relevant to the pro-
ject, including, where the nature and budget of the proposed project
so warrant, a design competition between competing professional con-
sultants.

(11) After the evaluation process under section (10) above is
complete, contract negotiations with the highest ranked consultant
shall be directed toward obtaining written agreement on:

(a) The consultant’s tasks, staffing, and a performance schedule;
and

(b) A maximum, not-to-exceed contract price which is consistent
with the consultant’s Proposal and fair and reasonable to the Con-
tracting Agency, taking into account the estimated value, scope, com-
plexity, and nature of the professional services.

(12) In the event the final scoring and ranking under section (10)
above results in a tie, the Contracting Agency may further evaluate and
rank all tied consultants according to the criteria set forth in the RFP,
with or without requiring further submissions from the tied consultants
and with or without further interviews of the tied consultants, to deter-
mine which of the tied consultants would provide the required Archi-
tectural, Engineering or Related Services in a manner most beneficial
to the overall intent of the project and to the expectations of the Con-
tracting Agency. Once the tie is broken, the Contracting Agency will
then enter into negotiations with the highest ranked proposer, in accor-
dance with section (11) above.

(13) Negotiations may be formally terminated with the highest
ranked proposer, if the negotiations fail to result in a contract within
a reasonable amount of time. Negotiations will then ensue with the
second ranked consultant, and if necessary, the third ranked consul-
tant and so on, until the negotiations result in a contract. If the sub-
sequent rounds of negotiations fail to result in a contract within a rea-
sonable amount of time, the solicitation may be formally terminated.
Architectural, Engineering or Related Services of a qualified consul-
tant may then be obtained through the Direct Appointment Procedure.

(14) When a Contracting Agency utilizes an RFP process which
includes a combined RFQ and RFP, the Contracting Agency shall
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comply with the requirements for RFPs set forth in sections (7), (8),
9), (10), (11), (12) and (13) of this rule set forth above. The Con-
tracting Agency shall also comply with the requirements for RFQs set
forth in sections (2) and (3), but only to the extent that such RFQ
requirements do not conflict with the RFP requirements referenced in

this section (14).
Stat. Auth.: ORS 184.340 & ORS 279
Stats. Implemented: ORS 279.712
Hist.: GS 3-1993, f. & cert. ef. 10-6-93; DASII 8-1997(Temp), f. 10-3-97, cert.
ef. 10-4-97; DAS 2-1998, f. & cert. ef. 4-1-98; DAS 3-2001(Temp) f. & cert. ef.
3-9-01 thru 9-4-01; Administrative correction 11-15-01; DAS 7-2001, f. 12-31-
01, cert. ef. 1-1-02, Renumbered from 125-065-0060

125-025-0070
Informal Selection Procedure

The Informal Selection Procedure may be used to obtain Archi-
tectural, Engineering or Related Services if the consultant’s Estimat-
ed Fee is no greater than $75,000.

(1) A written solicitation inviting written proposals shall be sent
to a minimum of five prospective consultants drawn from:

(a) The Contracting Agency’s current list of consultants; or

(b) Among all consultants offering the necessary Architectural,
Engineering or Related Services that the Contracting Agency rea-
sonably can locate.

(2) All proposals shall be reviewed and the three most qualified
consultants selected and ranked.

(3) The Informal Selection Procedure shall be competitive to the
maximum extent practicable and the selection and ranking may be
based on criteria that include, but is not limited to each consultant’s:

(a) Particular capability to perform the Architectural, Engineer-
ing or Related Services for the project being considered;

(b) Resources Available to perform the Architectural, Engi-
neering or Related Services required by the project, including each
consultant’s recent, current, and projected workloads;

(c) Record of Past Performance for public or private clients;

(d) Project approach and design philosophy; and

(e) Geographic proximity to the project. The Contracting Agen-
cy may also consider the volume of work, if any, previously award-
ed to each consultant, with the object of effecting an equitable distri-
bution of contracts among qualified consultants, provided such
distribution does not violate the principle of selecting the most high-
ly qualified consultant.

(4) Contract negotiations with the highest ranked consultant shall
be directed toward obtaining written agreement on:

(a) The consultant’s tasks, staffing and a performance schedule;
and

(b) A maximum, not-to-exceed contract price that is consistent
with the consultant’s proposal and fair and reasonable to the Con-
tracting Agency, taking into account the estimated value, scope, com-
plexity, and nature of the professional services.

(5) In the event the final ranking results in a tie, the Contracting
Agency may further evaluate and rank all tied consultants according
to the criteria set forth in the written solicitation, with or without
requiring further submissions from the tied consultants and with or
without further interviews of the tied consultants, to determine which
of the tied consultants would provide the required Architectural, Engi-
neering or Related Services in a manner most beneficial to the over-
all intent of the project and to the expectations of the Contracting
Agency. Once the tie is broken, the Contracting Agency will then enter
into negotiations with the highest ranked proposer, in accordance with
section (4) above.

(6) Negotiations may be formally terminated with the highest
ranked proposer if negotiations fail to result in a contract within a rea-
sonable amount of time. Negotiations will then ensue with the second
ranked consultant, and if necessary, the third ranked consultant and so
on, until the negotiations result in a contract. If the subsequent rounds
of negotiations fail to result in a contract within a reasonable amount
of time, the solicitation may be formally terminated. Architectural,
Engineering or Related Services of a qualified consultant may then be
obtained through the Direct Appointment Procedure.

(7) If the scope of a project is revised during negotiations so that
the Estimated Fee of the consultant’s services is greater than $75,000,
then the informal process shall be terminated and the Architectural,
Engineering or Related Services of a qualified consultant for the pro-
ject must be solicited using the Formal Selection Procedure. Notwith-
standing the foregoing event, negotiations with the informally select-
ed consultant may continue and the parties may enter into a contract,

if the Contracting Agency makes informal written findings that con-
tracting with the consultant:

(a) Is not likely to encourage favoritism or substantially dimin-
ish competition in the awarding of Architectural, Engineering or Relat-
ed Services personal service contracts; and

(b) Will result in substantial cost savings to the Contracting
Agency; and

(c) Is in the best interest of the Contracting Agency.

Stat. Auth.: ORS 184.340 & ORS 279

Stats. Implemented: ORS 279.712

Hist.: GS 3-1993, f. & cert. ef. 10-6-93; DASII 8-1997(Temp), f. 10-3-97, cert.

ef. 10-4-97; DAS 2-1998, f. & cert. ef. 4-1-98; DAS 7-2001, f. 12-31-01, cert. ef.

1-1-02, Renumbered from 125-065-0070

125-025-0080
Direct Appointment Procedure

(1) A qualified consultant may be appointed directly from:

(a) The Contracting Agency’s current list of consultants;

(b) Another Contracting Agency’s list of consultants; or

(c) Among all consultants offering the necessary Architectural,
Engineering or Related Services that the Contracting Agency rea-
sonably can locate, which may include public advertisement.

(2) The Direct Appointment Procedure may be used when:

(a) Circumstances which could not reasonably have been fore-
seen create a substantial risk of loss, damage, interruption of services
or threat to the public health or safety and require the prompt perfor-
mance of Architectural, Engineering or Related Services to remedy the
situation; or

(b) The consultant’s Estimated Fee does not exceed $10,000; or

(c) The Architectural, Engineering or Related Services required
for the project meet the following requirements:

(A) Those services consist of Architectural, Engineering or Relat-
ed Services, which have been substantially described, planned or oth-
erwise previously studied or rendered in an earlier contract, as in con-
tinuation of a project;

(B) The selection procedure used for the contract was the For-
mal Selection Procedure (or a substantially equivalent procedure if the
Architectural, Engineering or Related Services for the original contract
were procured prior to adoption of these rules); and

(C) The Contracting Agency makes informal written findings that
retaining the consultant:

(1) Is not likely to encourage favoritism or substantially dimin-
ish competition in the awarding of the Architectural, Engineering or
Related Services personal service contracts;

(i1) Will result in substantial cost savings to the Contracting
Agency; and

(iii) Is in the best interest of the Contracting Agency.

(d) The consultant will be assisting legal counsel, through expert
analysis, testing, testimony or otherwise, on a project which is, or is
reasonably anticipated to be, the subject of a claim, lawsuit or other
form of action, whether legal, equitable, administrative or otherwise.

(3) A Direct Appointment pursuant to section (2)(a) or (b) of this
rule shall be competitive to the extent practicable and may be based
on criteria that include but is not limited to:

(a) The consultant’s availability, capabilities, staffing, experi-
ence, and compensation requirements; and

(b) The project’s location.

Stat. Auth.: ORS 184.340 & ORS 279

Stats. Implemented: ORS 279.712

Hist.: GS 3-1993, f. & cert. ef. 10-6-93; DASII 8-1997(Temp), f. 10-3-97, cert.
ef. 10-4-97; DAS 2-1998, f. & cert. ef. 4-1-98; DAS 7-2001, f. 12-31-01, cert. ef.
1-1-02, Renumbered from 125-065-0080

125-025-0082
Contract Amendments

(1) Contracts or Agreements-To-Agree entered into under this
rule may be amended, subject to the following conditions:

(a) The Architectural, Engineering or Related Services to be pro-
vided under the amendment are included within or directly related to,
the scope of services that were described in the original solicitation
document; and

(b) Each such amendment is in writing, signed by an authorized
representative of the consultant and the Contracting Agency, and
receives all necessary approvals before it becomes binding on the State
of Oregon.

(2) A contract may also be amended to reflect necessary changes
if the scope of the project has been materially altered due to unfore-
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seen or unavoidable circumstances that have arisen in the course of
performing the services that could not have been anticipated and sub-
ject to the following conditions:

(a) Informal written findings are submitted with the amendment
to the Contracting Agency’s officer with contract approval authority
containing the following:

(A) A description of the circumstances that require the necessary
contract changes;

(B) A finding that the amendment is not likely to encourage
favoritism or substantially diminish competition in the awarding of
Architectural, Engineering or Related Services personal service con-
tracts;

(C) A finding that the amendment will result in substantial cost
savings to the Contracting Agency; and

(D) A finding that the amendment is in the best interest of the
Contracting Agency; and

(b) Each such amendment is in writing, signed by an authorized
representative of the consultant and the Contracting Agency, and
receives all necessary approvals before it becomes binding on the State
of Oregon.

Stat. Auth.: ORS 184.340 & ORS 279

Stats. Implemented: ORS 279.712

Hist.: DAS 7-2001, f. 12-31-01, cert. ef. 1-1-02

125-025-0085
Contract Reinstatements

(1) When a Contract expires and is reinstated pursuant to this
rule, the Contracting Agency may compensate the Consultant for
Architectural, Engineering or Related Services performed in the inter-
im between the expiration of the original contract and the reinstate-
ment.

(2) When an Agreement-To-Agree expires and is reinstated pur-
suant to this rule, the Contracting Agency may compensate the Con-
sultant for Architectural, Engineering or Related Services performed
under a contract resulting from a work order issued under the Agree-
ment-To-Agree, during the time period between the expiration of the
Agreement-To-Agree and the reinstatement.

(3) Contracts or Agreements-To-Agree may be reinstated for any
of the following reasons:

(a) When an administrative error or oversight is discovered, the
Contracting Agency may submit, for approval, an amendment to rein-
state the contract to the Department and, if applicable, the Attorney
General within a ninety (90) days after the contract expiration date;
or

(b) If the project for which the consultant has been selected and
awarded becomes inactive, or is terminated, whether due to project
phasing, and/or insufficient appropriations, the Contracting Agency
may, if the project is reactivated, retain the same consultant to com-
plete the Architectural, Engineering or Related Services required under
the contract if the Contracting Agency makes informal written find-
ings that retaining the consultant:

(A) Is not likely to encourage favoritism or substantially dimin-
ish competition in the awarding of Architectural, Engineering or Relat-
ed Services personal service contracts;

(B) Will result in substantial cost savings to the Contracting
Agency; and

(C) Is in the best interest of the Contracting Agency.

Stat. Auth.: ORS 184.340 & ORS 279

Stats. Implemented: ORS 279.712
Hist.: DAS 7-2001, f. 12-31-01, cert. ef. 1-1-02

125-025-0087
Alternative Contract Processes

(1) Consultants for Agreements-To-Agree shall be selected, and
the Contracting Agency shall obtain Architectural, Engineering or
Related Services by selecting a consultant or consultants in the fol-
lowing manner:

(a) The Contracting Agency selects one or more consultants
under the applicable provisions of 125-025-0060, -0070, or -0080.

(b) The Contracting Agency develops a document that includes
the general provisions required under 125-025-0100 and a specific
Statement of Work for each anticipated contract under the Agreement-
To-Agree document.

(c) When the Contracting Agency selects more than one con-
sultant under the Agreement-To-Agree solicitation process, the Con-
tracting Agency must identify a standard in the solicitation document
and the Agreement-to-Agree to be used in assigning particular Archi-

tectural, Engineering or Related Services under the Agreements-To-
Agree.

(2) Design-Build contracts involve the provision of both design
and construction services for public improvements under one contract.
Under most circumstances, Design-Build contracts are Mixed Con-
tracts with the predominate purpose of the contract involving con-
struction of the Public Improvement. If the predominate purpose of the
contract is to obtain Architectural, Engineering or Related Services,
selection may proceed under these Division 025 rules, so long as the
requirements of 125-025-0100 are not violated. Otherwise, the selec-
tion process will require an exemption from competitive bidding under
the provisions of OAR 137-040-0500, unless the Design-Build con-
tract is to be awarded to the responsible bidder submitting the lowest
responsive bid.

(3) Architectural, Engineering or Related Services contracts for
local governments shall be selected following a two-tiered process
when the following conditions are present:

(a) The Contracting Agency will serve as the lead public con-
tracting agency and will execute personal service contracts with engi-
neers, architects, and land surveyors to perform work on Public
Improvement projects; and

(b) The Public Improvement is owned and maintained by a local
government.

(4) The following two-tiered process shall be required for all con-
tracts meeting the requirements of OAR 125-025-0087(3):

(a) Where feasible, the Contracting Agency shall select no fewer
than the three most qualified consultants to perform the required
Architectural, Engineering or Related Services, following the appli-
cable selection method described in OAR 125-065-0060, 0070 or -
0080;

(b) The local government shall be responsible for the final selec-
tion of the consultant from the list of qualified consultants selected by
the Contracting Agency or through an alternative process adopted by
the local government; and

(c) The Contracting Agency will then negotiate and enter into a
contract with the selected consultant, pursuant to the applicable pro-
visions of OAR 125-065-0060,-0070 or -0080.

(5) When a local government fails to select the consultant to per-
form the required Architectural, Engineering or Related Services pur-
suant to section (4)(b) of this rule, the Contracting Agency may recov-
er its administrative costs incurred in accordance with the policies

established by the Contracting Agency.
Stat. Auth.: ORS 184.340 & ORS 279
Stats. Implemented:ORS 279.047, ORS 279.712
Hist.: DAS 7-2001, f. 12-31-01, cert. ef. 1-1-02

125-025-0090
Contract and Performance Record

(1) A record of each consultant’s performance, including infor-
mation gained during an exit interview, may be compiled and main-
tained by the Contracting Agency. A copy of such record shall be
made available upon request to the consultant, unless lawfully exempt
from disclosure under state law.

(2) Contracting Agency shall keep a record of Architectural,
Engineering or Related Services contracts. This record shall include
the location of the work, location of the consultant, total direct con-
tract expenses, and the total number of contracts entered into over a
10-year period for each consultant firm. The record for total direct
expenses shall include the travel expenses of all personnel as a sepa-
rate and identifiable expense on the contracts. Upon request, the Con-
tracting Agency shall make these records available to the public, unless

exempt from disclosure under state law.
Stat. Auth.: ORS 279, ORS 283.051, ORS 184.340
Stats. Implemented: ORS 279.712, ORS 279.057
Hist.: GS 3-1993, f. & cert. ef. 10-6-93; DAS 7-2001, f. 12-31-01, cert. ef. 1-1-
02, Renumbered from 125-065-0090

125-025-0100
Contract Provisions

The Department of Administrative Services shall develop and
maintain a standard contract form and an amendment form, which
shall be used in completing all Architectural, Engineering or Related
Services personal service contracts, which can be obtained from the
Department. In using the standard contract form and standard amend-
ment form, Contracting Agencies shall abide by the following contract
provisions:

Oregon Administrative Rules Compilation

2004 Edition

1-238

(11-14-03)



Chapter 125 Department of Administrative Services

(1) Except as otherwise required by law, no consultant contract
for Architectural, Engineering or Related Services shall be entered into
which contains fee provisions or fee schedules that are based on or lim-
ited to:

(a) Cost-plus-a-percentage-of-cost; or

(b) A percentage of construction or project costs.

(2) Except in cases of emergency as defined in ORS 279.011(4),
no building materials, supplies or equipment for any building, struc-
ture or facility constructed by or for the Contracting Agency shall be
sold by or purchased from any person or firm selected as a consultant
by the Contracting Agency to provide Architectural, Engineering or
Related Services under these rules.

Stat. Auth.: ORS 279, ORS 184.340, ORS 283.051

Stats. Implemented: ORS 279.712

Hist.: DASII 8-1997(Temp), . 10-3-97, cert. ef. 10-4-97; DAS 2-1998, f. & cert.

ef.4-1-98; DAS 7-2001, f. 12-31-01, cert. ef. 1-1-02, Renumbered from 125-065-

0100

125-025-0110
Protest Procedures

All protests of solicitation or selection processes are limited to
the following issues and filing times:

(1) Solicitation protest: Unless a different deadline is specified
in the solicitation document, prospective consultants may submit a
written protest, or request for change, of particular solicitation provi-
sions, specifications, or contract terms and conditions to the Con-
tracting Agency no later than seven calendar days prior to the close
of the solicitation. Such protest or request for change shall include the
reasons for the protest or request, and any proposed changes to the
solicitation provisions, specifications, or contract terms and conditions.
No protest against selection of a consultant or award of a consultant
contract for Architectural, Engineering or Related Services, because
of the content of solicitation provisions, specifications, or contract
terms and conditions, shall be considered after the deadline established
for submitting such protest.

(2) Selection protest: Every consultant who submits a Proposal
in response to an RFP shall be mailed a copy of the selection notice
sent to the highest ranked consultant. Unless a different deadline is
specified in the RFP, a consultant who has submitted a Proposal and
claims to have been adversely affected or aggrieved by the selection
of a competing consultant shall have seven calendar days after receiv-
ing the notice of selection to submit a written protest of the selection
to the Contracting Agency. To be adversely affected or aggrieved, a
protester must claim that the protester was the highest ranked con-
sultant eligible for selection, i.e., the protester must claim that all high-
er ranked consultants were ineligible for selection because their Pro-
posals were nonresponsive or the consultants nonresponsible. The
Contracting Agency shall not consider a selection protest submitted
after the time period established in section (2) of this rule, unless a dif-
ferent deadline is provided in the RFP.

(3) The governing body of the Contracting Agency, its chief
executive or another officer authorized by the Agency shall have
authority to settle or resolve the protest in accordance with sections
(1) or (2) of this rule.

(4) Judicial review of the Contracting Agency’s disposition of a
written protest submitted in accordance with section (1) or (2) of this

rule may be available pursuant to the provisions of ORS 183.484.
Stat. Auth.: ORS 279, ORS 184.340, ORS 283.051
Stats. Implemented: ORS 279.712
Hist.: GS 3-1993, f. & cert. ef. 10-6-93; DAS 7-2001, f. 12-31-01, cert. ef. 1-1-
02, Renumbered from 125-065-0110

DIVISION 30
STATE PURCHASING

125-030-0000
Definitions
Capitalized terms not defined herein shall have the same mean-
ing as found in OAR 137-030-0000. The following definitions shall
apply to all Oregon Administrative Rules contained in Divisions 030,
300, 310, 320, 330, and 360, unless the context requires otherwise:
(1) “Agency” means any state officer, board, commission, depart-
ment, institution, branch or agency of the state government, whose
costs are paid wholly or in part from funds held in the State Treasury,
except the Legislative Assembly, the courts and their officers and com-

mittees, and except the Secretary of State and the State Treasurer in
the performance of the duties of their constitutional offices.

(2) “Bid” has the meaning given that term in OAR 137-030-
0000(3).

(3) “Bidder” has the meaning given that term in OAR 137-030-
0000(4).

(4) “Biodegradable Product” is a product that will decompose
when exposed to bacteria, light or other elements into soil material or
other nontoxic substances.

(5) “Cash” means U.S. currency, as well as cashier’s checks, cer-
tified checks, traveler’s checks and money orders made payable to the
State of Oregon.

(6) “Competitive Bidding” means a price-based selection pro-
cess, as provided in ORS 279.005 through 279.111, that involves an
advertised public notice, issuance of a Solicitation Document inviting
interested Entities to submit written, signed, and sealed Bids, that are
received by DAS Central Purchasing and publicly opened at the des-
ignated time and place, and a Contract awarded (if one is awarded) to
the Lowest Responsive, Responsible Bidder.

(7) “Competitive Quotes” a solicitation establishing competition,
in accordance with the provisions of OAR 125-310-0012. The solic-
itation may be accomplished by initiating a request to vendors to make
an offer. The solicitation and the offer may be electronic, in writing
or oral.

(8) “Construction Manager/General Contractor” means a method
of Public Improvement contracting that uses a construction manager
to perform value engineering, act as general contractor, coordinate and
manage the building process, provide General Contractor expertise,
establish a Guaranteed Maximum Price for construction and be a
member of the construction team with the Agency, architect/engineers
and other consultants as the Agency or the project may require.

(9) “Contract” means the written agreement between the Agen-
cy and the contractor describing rights, obligations and the work to be
done between the parties.

(10) “Contract Document” may include, but is not limited to the
Solicitation Document and all addenda thereto; the accepted Bid or
Proposal; a signed purchase order, price agreement, sales agreement,
service or agreement, and all amendments thereto. For Public
Improvements, “Contract Document” includes the Solicitation Doc-
ument including all addenda, instructions to Bidders, general condi-
tions, special conditions, if any, accepted Bid or Proposal, the Con-
tract and amendments thereto, if any, performance bond, certificates
of insurance, plans, specifications, approved shop drawings, and
approved change orders.

(11) “Cost” includes not only the product or service price but also
other items of expense such as the actual or reasonably estimated costs
related to quality or conversion, and may include such actual or esti-
mated items as shipping, delivery, setup, installation, travel expens-
es, and training.

(12) “DAS Central Purchasing” means the Purchasing Section of
the Transportation, Purchasing & Print Services Division of the
Department of Administrative Services.

(13) “DAS State Purchasing Manager” means the Purchasing
Manager of DAS Central Purchasing.

(14) “Department” means the Department of Administrative Ser-
vices.

(15) “Delegated Authority” means a process whereby the pro-
curement authority given to the Department of Administrative Services
by statute is granted in whole or in part to an Agency or an individu-
al within the Agency, including purchasing authority exceeding any
purchasing authority otherwise statutorily permitted (e.g., in an amount
exceeding that stated in OAR 125-310-0012). Such authority is del-
egated through an Interagency Agreement signed by a representative
of the Agency and the DAS State Purchasing Manager. See OAR 125-
030-0001.

(16) “Design/Build” means a method of public contracting where
the following functions are vested in a single Entity through a Con-
tract with the Agency for a Guaranteed Maximum Price: responsibil-
ity for project team participation with the Agency, project design,
value engineering, management of the design and construction pro-
cess, and general contractor expertise.

(17) “Direct Labor” consistent with ORS 279.835(5), includes all
work required for preparation, production, processing and packing, but
does not include supervision, administration, inspection and shipping.

(18) “Director” means the Director of the Department of Admin-
istrative Services.
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(19) “Disadvantaged Business Enterprise” (DBE) has the mean-
ing provided in ORS 200.005(1).

(20) “Disabled Individual” consistent with ORS 279.835(2),
means an individual who, because of the nature of the individual’s dis-
abilities, is not able to participate fully in competitive employment, and
for whom specialized employment opportunities must be provided.

(21) “Division” means the Transportation, Purchasing and Print
Services Division of the Department of Administrative Services.

(22) “Emergency” means circumstances that could not have been
reasonably foreseen that create a substantial risk of loss, damage, inter-
ruption of services, or threat to the public health or safety that require
prompt execution of a Contract to remedy the condition (ORS
279.011(4)).

(23) “Emerging Small Business” (ESB) has the meaning pro-
vided in ORS 200.005(3) and (4).

(24) “Exemption” is a formal process under ORS 279.015 or
279.017,and OAR 125, division 300, which allows a Public Contract
to be entered into through use of an alternative procurement method
instead of through Competitive Bidding. An “exemption” may be for
a specific Contract or solicitation, or it may be for a class or catego-
ry of Contracts. The rules in Divisions 300 through 360 of this chap-
ter are intended to inform the public of the Department’s authority
regarding the various exemptions and the areas where class exemp-
tions have been approved for use by DAS Central Purchasing and,
depending on the circumstances, for use by other Agencies, as defined
in OAR 125-030-0000(1).

(25) “Fair Market Price” as it relates to Qualified Rehabilitation
Facilities is defined in OAR 125-030-0015.

(26) “Guaranteed Maximum Price” means the price provided to
DAS Central Purchasing by the contractor that includes all costs of the
work, as defined in the Contract Documents, excepting material
changes in the scope of work. This pricing mechanism is most often
used in Construction Manager/General Contractor or Design/Build
contracts where the Guaranteed Maximum Price is provided early in
the design phase to assist DAS Central Purchasing in determining
whether or not the project scope is within the Agency’s budget, allow-
ing for design changes to be made at the preliminary design phase
rather than after significant design work has been completed.

(27) “Invitation to Bid” means the solicitation of competitive,
written, signed and sealed Bids in which specification, price and deliv-
ery (or project completion) are the predominant award criteria.

(28) “Life Cycle Costing” means determining the cost of a prod-
uct for its estimated useful life, including its disposal.

(29) “Lowest Responsible Bidder” has that meaning given in
ORS 279.029.

(30) “Minority or Women Business Enterprise” (MBE or WBE)
has the meaning provided in ORS 200.005(6).

(31) “Minority Individual” has the meaning given that term in
ORS 200.005(7).

(32) “Nonresident Bidder” has that meaning given in ORS
279.029(6)(c).

(33) “Personal Property” has that meaning given in ORS
307.020.

(34) “Political Subdivision” means “unit of local government,”
as defined in ORS 190.003.

(35) “Prevailing Wage Rate” has the meaning provided for “Pre-
vailing rate of wage” in ORS 279.348(1).

(36) “Proposal” means a competitive offer, binding on the Pro-
poser and submitted in response to a Request For Proposals, where
Proposal evaluation and Contract award are based on criteria in addi-
tion to Cost, as set forth in the Request for Proposal.

(37) “Proposer” means an Entity that submits a Proposal in
response to a Request for Proposal. OAR 137-030-0028.

(38) “Public Contract” has that meaning given in ORS
279.011(6).

(39) “Public Contract Review Authority” means a local contract
review board created pursuant to ORS 279.055 or the Department of
Administrative Services if a local public agency has contracted with
the Department to serve as its public contract review authority as pro-
vided in OAR 125-010-0005. For Agencies, the review authority is the
Director of the Department of Administrative Services.

(40) “Public Improvement” has that meaning given in ORS
279.011(8).

(41) “Public Works,” as relates to prevailing wage rates, has that
meaning given in ORS 279.348(3).

(42) “Purchase” includes, but is not limited to, the acquisition of
Personal Property, Public Improvements, and services, through buy-
ing for Cash or a Cash equivalent, exchanging for other property or
services, or leasing or renting.

(43) “Qualified Rehabilitation Facility (QRF)” means a nonprofit
community rehabilitation program or a vocational service provider
whose purpose is to provide training and employment opportunities
to Disabled Individuals and which:

(a) During the fiscal year employs Disabled Individuals for not
less than 75% of the hours of Direct Labor required for the manufac-
ture or provision of its products or services (ORS 279.835(4)(c));

(b) Must be either a community rehabilitation program certified
through the Oregon Vocational Rehabilitation Division or a vocational
service provider certified through the Oregon Mental Health Division
of the Department of Human Resources; and

(c) Meets the definition given in ORS 279.835(4).

(44) “Reciprocal Preference” means a preference applied
against the Bid of a Nonresident Bidder equivalent to the percent pref-
erence or other competitive advantage provided to the Nonresident
Bidder by its home state.

(45) “Recyclable Products” means a product composed of mate-
rials or groups of materials that can be collected and sold for recycling
at a net cost equal to or less than the cost of collection and disposal
of the same material.

(46) “Recycled Material” has that meaning given in ORS
279.545(3).

(47) “Recycled Paper” has that meaning given in ORS
279.545(4).

(48) “Recycled Product” has that meaning given in ORS
279.545(6).

(49) “Request for Proposals” means the solicitation of written,
competitive Proposals, to be used as a basis for making an acquisition,
or entering into a Contract when specification and price will not nec-
essarily be the predominant award criteria.

(50) “Resident Bidder” has that meaning given in ORS
279.029(6)(b).

(51) “Responsible Offeror” (Responsible Bidder or Responsible
Proposer, as applicable) is an Entity that has submitted a Bid or Pro-
posal and meets the standards set forth in OAR 137-030-0100(2)(e),
and that has not been disqualified by the Agency under OAR 137-030-
0110.

(52) “Responsive Bid” has that meaning given in OAR 125-030-

(53) “Retainage” has that meaning given in ORS 279.410, and
is subject to the provisions of ORS 279.420, 279.435 and OAR 137-
040-0025(1).

(54) “Service Contract” means a Contract for all services except
for personal services. Examples of service contracts are construction
services; equipment repair and maintenance services; food services;
collection and hauling services; janitorial services; landscaping ser-
vices; temporary employment services; medical and laboratory ser-
vices (such as parentage testing, drug and alcohol testing, etc.); com-
mercially available computer hardware and software maintenance and
support services; court reporting services; security services; conference
services; data and collection surveys; and non-customized training ser-
vices.

(55) “Small Business” has the same meaning given in ORS
200.005(8).

(56) “Telecommunications Services” means the lease, rental or
purchase of: transmission facilities, services, and products; and central
office services from the local telephone company, interexchange car-
rier, or any other provider to communicate voice, data, text, images or
video over a distance using electrical, electronic, any radio or electro-
magnetic frequency spectrum, satellite, or lightwave transmission
media. It shall include acquisition of telecommunications switching,
PABX/PBX, or customer premise equipment, and purchase of cus-
tomer premise wire, cable, fiber, or other transmission media.

(57) “Trade Services” means all services, except for personal ser-
vices, which are defined in OAR 125, division 020. (Also see defini-
tions in this rule for “Service Contract.”)

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 190.003, 200.005,279.005 - 279.111,279.348,279.410,

279.420, 279.435, 279.545, 279.550, 279.555, 279.710, 279.712, 279.717,

279.723,279.725,279.727,279.835,279.845, 283.140,291.038 & ORS 307.020

Hist.: GS 2-1981(Temp), f. 7-30-81, ef. 8-1-81; GS 6-1981,f. & ef. 10-15-81; GS

10-1992, f. & cert. ef. 4-27-92; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95;
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DASII 2-1997, f. & cert. ef. 1-6-97; DAS 1-1998, f. & cert. ef. 4-1-98; DAS 4-
2000, f. & cert. ef. 4-21-00

125-030-0001
Authority of State Purchasing

(1) The Division shall purchase or otherwise provide for the
acquisition or furnishing of all supplies, materials, equipment and ser-
vices for Agencies, except as otherwise provided in ORS 279.712, any
other state law, or a Department administrative rule.

(2) Except as otherwise provided by law, the Division shall direct
all purchasing of Agencies, including time, manner, authentication, the
form of making requisitions, and written approval by the Division, pur-
suant to ORS 279.723,279.725, and 279.744.

(3) The Division may authorize a person in an Agency or an
Agency to purchase directly, pursuant to ORS 279.727, provided the
Agency follows the competitive procurement requirements of ORS
279.005 to 279.795. Such authorization is referred to as “delegated
purchasing authority” and may take one of the following forms:

(a) Written policy issued by the Division;

(b) An Interagency Agreement, signed by the DAS State Pur-
chasing Manager and the Agency; or

(c) Administrative Rule, such as OAR 125-310-0012.

(4) In accordance with ORS 279.727, any Agency may request
of the DAS State Purchasing Manager delegated purchasing author-
ity for conducting:

(a) Class exemptions as identified in OAR 125, division 310;
(b) Agency-specific exemptions not found in OAR 125, division
310;

(c) Interagency, intergovernmental, interstate, international
agreements or use of federal contracts; or

(d) Other classes or categories of contracts not identified above.

(5) The DAS State Purchasing Manager may delegate authority
or may revoke authority. The DAS State Purchasing Manager may
also authorize the delegate to further delegate authority within the
Agency. Factors to consider in making the decision to delegate
include:

(a) The expertise of the potential delegate or the delegate’s
designee in terms of procurement knowledge pertinent to the author-
ity delegated;

(b) The past experience of the potential delegate or the delegate’s
designee;

(c) The available resources of the State Purchasing Manager to
exercise the authority if it is not delegated;

(d) Resources of the Agency requesting delegation, including
qualified staff, Agency experience and expertise, staff time available,
and the degree of economy and efficiency to be achieved in meeting
the state’s requirements if authority is delegated; and

(e) Value-added by the delegate in conducting the procurement,
including costs/pricing of goods, services and Public Works, and sav-
ings of time.

(6) Agencies shall maintain good contracting procedures and fol-
low ORS 279 and Division administrative rules provided in OAR 125,
divisions 030 through 360. Delegation of purchasing authority does
not exempt Contracts from the requirements of these rules or all
required approvals. To the extent applicable, an Agency or individu-
al receiving delegated purchasing authority is responsible for follow-
ing the rules as if it were DAS Central Purchasing whenever the rules
call for action or approval by DAS Central Purchasing.

(7) The DAS State Purchasing Manager may revoke delegated
purchasing authority, by written notice, to the delegate based upon, but
not limited to any of the following:

(a) Failure to comply with the requirements of the delegation;

(b) Deficiencies evidenced by performance audits performed by
the Division, Secretary of State, or the Legislative Assembly;

(c) Failure to comply with Division Policy for training on solic-
itation and contracting practices;

(d) Lack of adequate experience in terms of procurement knowl-
edge and any specialized knowledge pertinent to the authority dele-
gated;

(e) The available resources of the State Purchasing Manager to
conduct the purchasing activities if authority is revoked; and

(f) The degree of economy and efficiency to be achieved in meet-

ing the state’s requirements if authority is revoked.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.712 & ORS 279.727
Hist.: TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95; DASII 2-1997, f. & cert. ef.
1-6-97; DAS 1-1998, f. & cert. ef. 4-1-98; DAS 4-2000, f. & cert. ef. 4-21-00

125-030-0002
Model Public Contracting Rules

(1) The Department adopts chapter 137 divisions 030 and 040 of
the Attorney General’s Model Public Contracting Rules except for the
following rules:

(a) OAR 137-030-0015 in its entirety;

(b) OAR 137-030-0055(2); and

(c) OAR 137-030-0115(2).

(2) The Department adopts OAR 125-030-0007 as filed with the
Secretary of State, to govern the types of notice referenced in the above
chapter 137 rules for all Public Contracts, including Public Improve-
ment Contracts, awarded and entered into by the Department and any
Agencies subject to Department authority under ORS 279.712.

(3) In the event of any apparent conflict or ambiguity between
the provisions of these division 030 rules and either division 030 or
040 of chapter 137, interpretation shall be resolved in a manner that
gives effect to the provisions of each Division rule, if possible. In the
event conflict or ambiguity remains, interpretation of any affected rule
in this division of chapter 125 shall be resolved in favor of the inter-
pretation given to the relevant rule(s) in division 030 and/or 040 of

chapter 137.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.049
Hist.: GS 4-1984, f. & ef. 12-5-84; GS 18-1990(Temp), f. & cert. ef. 10-16-90;
GS 1-1991, f. 1-15-91, cert. ef. 1-16-91; TPPSD 2-1994, f. 12-22-94, cert. ef . 1-
1-95; DAS 1-1998, f. & cert. ef. 4-1-98; DAS 4-1999(Temp), f. 7-23-99, cert. ef.
7-26-99 thru 1-21-00; DAS 5-1999(Temp), f. 10-22-99, cert. ef. 10-23-99 thru 1-
21-00; DAS 8-1999(Temp), f. 12-30-99, cert. ef. 1-1-00 thru 1-21-00; DAS 2-
2000(Temp), f. 1-21-00 cert. ef. 1-22-00 thru 4-21-00; DAS 4-2000, f. & cert. ef.
4-21-00; DAS 1-2002(Temp), f. & cert. ef. 1-31-02 thru 7-30-02; DAS 3-2002,
f. & cert. ef. 7-30-02

125-030-0003
Responsible Bidders/Proposers; Responsibility Investigation

(1) A Responsible Offeror is one who:

(a) Has available the appropriate financial, material, equipment,
facility and personnel resources and expertise, or ability to obtain the
resources and expertise, necessary to demonstrate the capability of the
Offeror to meet all contractual responsibilities;

(b) Has a satisfactory record of contract performance. An Agen-
cy should carefully scrutinize an Offeror’s record of contract perfor-
mance if the Offeror is or recently has been materially deficient in con-
tract performance. In reviewing the Offeror’s performance, the Agency
should determine whether the Offeror’s deficient performance was
expressly excused under the terms of contract, or whether the Offer-
or took appropriate corrective action. The Agency may review the
Offeror’s performance on both private and Public Contracts in deter-
mining the Offeror’s record of contract performance. The Agency shall
make its basis for determining an Offeror nonresponsible under this
paragraph part of the solicitation file;

(c) Has a satisfactory record of integrity. An Offeror may lack
integrity if an Agency determines the Offeror demonstrates a lack of
business ethics such as violation of state environmental laws or false
certifications made to an Agency. An Agency may find an Offeror
nonresponsible based on the lack of integrity of any Entity having
influence or control over the Offeror (such as a key employee of the
Offeror that has the authority to significantly influence the Offeror’s
performance of the Contract or a parent company, predecessor or suc-
cessor Entity). The standards for Conduct Disqualification under OAR
137-030-0110 may be used to determine an Offeror’s integrity. The
Agency shall make its basis for determining that an Offeror is nonre-
sponsible under this paragraph part of the solicitation file;

(d) Is qualified legally to contract with the Agency;

(e) Has supplied all necessary information in connection with the
inquiry concerning responsibility. If the Offeror fails to promptly sup-
ply information requested by the Agency concerning responsibility,
the Agency shall base the determination of responsibility upon any
available information, or may find the Offeror nonresponsible; and

(f) Has the ability to comply with the required or proposed deliv-
ery or performance schedule, taking into consideration all existing
commercial and public business commitments.

(2) DAS Central Purchasing has the right, prior to awarding any
Public Contract, to make such investigation as is necessary to deter-
mine whether an Offeror is responsible. This investigation may
include, but is not limited to:

(a) An inquiry into the responsibility of the Offeror’s proposed
subcontractors and suppliers; and
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(b) Requiring an Offeror to demonstrate its financial ability to
perform the Contract, as provided in subsection (1)(a) of this rule. In
exercising this right, DAS Central Purchasing shall notify the appar-
ent successful Offeror in writing to submit such documentation as
DAS Central Purchasing deems necessary to complete a thorough
evaluation of the Offeror’s financial ability; and

(c) By submitting a Bid or Proposal, an Offeror authorizes DAS
Central Purchasing to request any credit report information that DAS
Central Purchasing deems necessary to investigate and evaluate
whether the Offeror is sufficiently financially responsible to perform
the Contract(s).

(3) If an Oftferor fails to promptly supply, or have supplied, infor-
mation requested by DAS Central Purchasing during its responsibil-
ity investigation, such failure shall be grounds for a finding of non-
responsibility.

(4) Only Bids and Proposals from Responsible Offerors shall be
eligible for Contract award. Bids or Proposals from nonresponsible

Offerors shall be rejected as provided in OAR 137-030-0100.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.029 & ORS 279.035
Hist.: GS 18-1992, f. & cert. ef. 10-5-92; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; DAS 1-1998, f. & cert. ef. 4-1-98; DAS 4-2000, f. & cert. ef. 4-21-00

125-030-0004
Responsive and Nonresponsive Bids or Proposals; Acceptance and
Rejection

(1) A “Responsive Bid or Proposal” is one that complies in all
material aspects with an Invitation to Bid or Request for Proposals
(hereafter referred to as ITB and RFP, respectively) and with all pre-
scribed public bidding procedures and requirements.

(2) A “Nonresponsive Bid or Proposal” is, except in the case of
minor informalities as provided in OAR 137-030-0075(2), one which:

(a) Omits, or is unclear as to, the price; or price cannot be deter-
mined in the Bid or Proposal documents;

(b) Offers goods or services of a lesser quality or quantity than
requested in the ITB or RFP;

(c) Requires a delivery date different from that required in the
ITB or RFP;

(d) Takes exception to the terms and conditions of the ITB or
RFP;

(e) Is conditional upon DAS Central Purchasing’s acceptance of
terms and conditions different from those contained in the ITB or RFP;

(f) Contains a deviation which, if the Bid or Proposal were
accepted, would give the Bidder or Proposer a substantial advantage
or benefit not shared by other Bidders or Proposers to the ITB or RFP;

(g) Does not conform in all material respects to Solicitation Doc-
ument requirements, including all prescribed public procurement pro-
cedures and requirements;

(h) The supply, service, or construction item offered in the Bid
or Proposal is unacceptable by reason of its failure to meet the require-
ments of the Solicitation Documents or permissible alternates or other
acceptability criteria set forth in the Solicitation Documents;

(i) Bid or Proposal security has not been submitted or properly
executed as required by the Solicitation Documents;

(j) The Offeror did not attend the Agency’s required mandatory
pre-offer conference; or

(k) The Offeror did not meet the conditions set forth in OAR 137-
030-0010(3)(d)(B) for a Public Improvement Contract.

(3) DAS Central Purchasing shall accept, and consider for award,
only those Bids or Proposals that are responsive, as defined in this rule.
Nonresponsive Bids or Proposals shall be rejected, as provided in
OAR 137-030-0100.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.029 & ORS 279.035

Hist.: GS 18-1992, f. & cert. ef. 10-5-92; TPPSD 2-1994, f. 12-22-94 cert. ef. 1-

1-95; DAS 1-1998, f. & cert. ef. 4-1-98; DAS 4-2000, f. & cert. ef. 4-21-00

125-030-0005
Bidder Qualification for Public Contracts

(1) The prequalification procedures described herein apply to
Public Improvement projects. DAS Central Purchasing may require
construction contractors to prequalify prior to bidding on Public Con-
tracts for Public Improvements as defined in ORS 279.011(8), when
such Public Contracts are competitively bid in accordance with ORS
279.015(1). When prequalification is required, DAS Central Pur-
chasing will notify prospective Bidders of the prequalification require-
ment in accordance with the following procedures:

(a) Every notice that prequalification is required will be adver-
tised. The advertisement will be published a minimum of one time in
at least one newspaper of general circulation in the area where the con-
tract is to be performed, and in as many additional issues or publica-
tions, if any, as DAS Central Purchasing may deem necessary. Addi-
tionally, all such notices shall contain:

(A) A general description of the Public Improvement project(s),
including target completion date(s) and the scope of the construction
services desired;

(B) The location where interested Entities may obtain prequali-
fication applications, information about prequalification criteria and
other related documents, if any, and the date and time by which inter-
ested parties may obtain them;

(C) The date and time by which prequalification applications
must be filed (which will generally be a reasonable time prior to issu-
ing the Bid documents) and the location at which they must be filed;
and

(D) The name, title, Agency name and address of the person des-
ignated to receive the prequalification applications.

(b) Notice of the prequalification requirement and how to obtain
applications, including information about the prequalification criteria
and any related documents, may also be mailed or otherwise furnished
to a sufficient number of prospective construction contractors as DAS
Central Purchasing deems necessary to obtain adequate competition.
Such notices will contain the information set forth under subsection
(1)(a) of this rule and may contain other related information.

(2) Each prequalification application shall be in writing on a stan-
dard form as prescribed by the Department in ORS 279.039 and
279.041.

(3) DAS Central Purchasing will, within 30 days of receiving pre-
qualification applications submitted in accordance with sections (1)
and (2) of this rule, notify each applicant whether the applicant is qual-
ified, the nature and type of Contracts on which the applicant is qual-
ified to bid and the time period for which the prequalification is valid.

(4) If DAS Central Purchasing determines that the applicant is not
qualified, or that the prequalified status of an Entity should be revised,
revoked, or suspended for a period of time, notice shall be provided
as required by ORS 279.039(2), 279.041 and OAR 137-030-
0110(4), as appropriate.

(5) The criteria used to evaluate prequalification applications
shall be established and weighted prior to the advertised notice of
required prequalification. Such criteria may include but need not be
limited to:

(a) The applicant’s financial resources, including:

(A) Bonding capacity;

(B) Solvency; and

(C) Past payment history with employees, suppliers and sub-
contractors;

(b) The applicant’s equipment and technology available to per-
form the Contract, including whether the applicant has or can rea-
sonably obtain through subcontractors all licenses and registrations
necessary for use and operation of the equipment or technology.

(c) The applicant’s key personnel available to perform the Con-
tract, including:

(A) The specific capabilities of the applicant and its key per-
sonnel, as demonstrated by work on past projects which are compa-
rable in size, nature, and technical and managerial complexity to the
public improvement project(s) and the scope of construction services
desired by DAS Central Purchasing; and

(B) The identity and experience of the key personnel to be
assigned to the Public Improvement project(s).

(d) The applicant’s performance history on other contracts,
including:

(A) The applicant’s approach to Public Improvement projects,
including planning, phasing and scheduling techniques, in general,
and, to the extent possible, particularly as applicable to the Public
Improvement project for which prequalification is required;

(B) The applicant’s safety programs and safety record, as evi-
denced by the contractor’s experience modifier issued by the Depart-
ment of Consumer and Business Services, Workers” Compensation
Division;

(C) The applicant’s experience and record complying with
Emerging Small Business Enterprise requirements and/or using
Minority or Women’s Business Enterprises, as defined in ORS
200.005;
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(D) The applicant’s experience with bilateral team-building (part-
nering) as a dispute resolution method for completing Public
Improvement projects within budget, on schedule, and in accordance
with plans and specifications; and

(E) References from owners, architects and engineers for whom,
or with whom, the applicant has worked in the past.

(6) DAS Central Purchasing shall have sole discretion in assign-
ing point values to the prequalification evaluation criteria for each Pub-
lic Improvement project for which prequalification is deemed appro-
priate. Prequalification criteria shall be given equal point values unless
different values are assigned in the advertised notification of
required prequalification.

(7) The evaluation team shall include participation by a disin-

terested construction industry representative.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.039 & ORS 279.041
Hist.: GS 2-1981(Temp), f. 7-30-81, ef. 8-1-81; GS 6-1981, f. & ef. 10-15-81; GS
4-1992(Temp), f. 2-27-92, cert. ef. 2-28-92; GS 16-1992, f. 8-6-92, cert. ef. 8-7-
92; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95; DAS 1-1998, f. & cert. ef. 4-1-
98; DAS 4-2000, f. & cert. ef. 4-21-00

125-030-0007
Required Notices for Solicitations, Advertisements, Addenda, and
Cancellations

An Agency subject to Department authority under ORS 279.712
that is required to advertise, shall furnish the notices required under
this rule by the following methods:

(1) Notice of Availability of Solicitation Documents. The Agen-
cy shall furnish notice to a sufficient number of Entities for the pur-
pose of fostering and promoting competition. The notice shall indicate
where, when, how, and for how long the Solicitation Document may
be obtained, and shall generally describe the work or goods to be
acquired. The notice may contain any other appropriate information.
The Agency may provide such notice by:

(a) Mailing notice of the availability of Solicitation Documents
to Entities that have expressed an interest in the Agency’s procure-
ments; or

(b) Placing notice on the Oregon Department of Administrative
Services’ electronic procurement system known as the Vendor Infor-
mation Program (“VIP”); or

(c) Placing notice through public print media, as set forth in OAR
125-030-0007(3).

(2) Advertisements for Bids and Proposals. The Agency shall adver-
tise every solicitation for Bids and Proposals, unless the Department has
exempted the solicitation from the advertisement requirement.

(a) All advertisements for Bids and Proposals shall set forth:

(A) Where, when, how, and for how long the Solicitation Doc-
uments may be obtained;

(B) The date and time after which Bids or Proposals will not be
received, which shall not be less than 5 days after the date of the last
publication of the advertisement;

(C) The date that Entities must file applications for prequalifi-
cation, if prequalification is a requirement, and the class or classes of
work for which Entities must be prequalified;

(D) A general description of the work to be performed or the
goods to be purchased;

(E) The office where Contract terms, conditions and specifica-
tions may be reviewed;

(F) The name, title and address of the Agency person designat-
ed to receive the Bids or Proposals;

(G) The date, time and place where the Bids or Proposals will be
publicly opened; and

(H) If applicable, that the Contract is for a Public Work subject
to ORS 279.348 to 279.380 or the Davis-Bacon Act (40 U.S.C.
276(a)).

(b) The Agency shall post a copy of each advertise-ment at the
principal business office of the Agency and provide a copy upon
request.

(¢) The Department finds that electronic advertisement on VIP
is likely to be cost-effective. Therefore, Agencies shall advertise all
Bids and Proposals on the VIP system, and may, in addition, use any
other method of advertisement that fosters and promotes competition,
including the methods set forth in OAR 125-030-0007(1) above. When
an Agency advertises electronically on the VIP system, it must have:

(A) Published a notice that it may publish future advertisements
for Bids or Proposals by electronic advertisement on the VIP system.
The Agency shall publish such notice weekly, for no less than 4 con-

secutive weeks, in at least one newspaper of general circulation in the
area where the business office of the Agency is located and in as many
additional issues and publications as the Agency may determine to be
necessary or desirable to provide notice to potential Bidders or Pro-
posers. The Agency notice shall include the World Wide Web loca-
tion (i.e., Uniform Resource Locator or URL) or telnet application for
the VIP system; and

(B) Posted in its business office a notice that the Agency will
publish advertisements for Bids or Proposals by electronic advertise-
ment on the VIP system. The notice shall include the World Wide Web
location (i.e., Uniform Resource Locator or URL) or telnet applica-
tion for the VIP system; and

(C) Published advertisements for Bids or Proposals in at least one
trade newspaper of general statewide circulation if the Contract is for
a Public Improvement with an estimated cost in excess of $125,000.
(See OAR 137-040-0010(1)).

(d) When an Agency advertises through the public print media,
the Agency shall publish the advertisement for Bids or Proposals at
least once in at least one newspaper of general circulation in the area
where the Contract is to be performed, and in as many additional issues
and publications as the Agency may determine to be necessary or
desirable to foster and promote competition. Additionally, if the Con-
tract is for a Public Improvement with an estimated cost in excess of
$125,000, the Agency shall publish the advertisement for Bids or Pro-
posals in at least one trade newspaper of general statewide circulation.

(3) Notice to Minority, Women and Emerging Small Business.
In accordance with ORS 200.035, State agencies shall provide time-
ly notice of all solicitations to the Advocate for Minority, Women and
Emerging Small Business if the estimated Contract price exceeds
$5,000.

(4) Notice and Distribution of Addenda. The Solicitation Docu-
ment shall specify how the Agency will provide notice of addenda and
how the Agency will make the addenda available. (See OAR 137-030-
0010(3)(a)(N).) For example a Solicitation Document may contain the
following language: “Agency will not mail notice of Addenda, but will
publish notice of any Addenda on the State’s VIP system. Addenda
may be downloaded off the VIP system. Offerors should check the
VIP system until date and time of solicitation closing.” In the event
the Solicitation Document does not specify notice procedures, the
Agency shall notify prospective Bidders or Proposers of addenda in
accordance with the procedures set forth in section (2)(c) above.

(5) Notice of Cancellation. If the Agency cancels a solicitation
prior to the scheduled public opening, the Agency shall provide notice
of cancellation in accordance with the procedures set forth in sec-
tion(2)(c) above. Such notice of cancellation shall:

(a) Identify the solicitation;

(b) Briefly explain the reason for cancellation; and

(c) If appropriate, explain that an opportunity will be given to
compete on any resolicitation.

Stat. Auth.: ORS 184.340, ORS 279.025 & ORS 279.712,

Stats. Implemented: ORS 279.007, ORS 279.025, ORS 279.035 & ORS 200.035

Hist.: DAS 4-1999(Temp), f. 7-23-99, cert. ef. 7-26-99 thru 1-21-00; DAS 8-

1999(Temp), f. 12-30-99, cert. ef. 1-1-00 thru 1-21-00; DAS 2-2000(Temp), f.

1-21-00, cert. ef. 1-22-00 thru 4-21-00; DAS 4-2000, f. & cert. ef. 4-21-00

125-030-0009
Pre-Bid and Pre-Proposal Conferences

(1) In accordance with OAR 137-030-0040, pre-Bid or pre-Pro-
posal conferences may be scheduled. Each pre-Bid and pre-Proposal
conference shall be described in the corresponding Solicitation Doc-
ument as “voluntary” or “mandatory.” A pre-Bid or pre-Proposal con-
ference shall be construed as “voluntary,” or optional, for vendors to
attend, unless otherwise stated as “mandatory” in the Solicitation Doc-
ument (or addendum thereto). If a conference is “mandatory,” it shall
be required for a Bidder or Proposer to attend in order to submit a Bid
or Proposal for the corresponding Contract.

(2) Reasons for designating a pre-Bid and pre-Proposal confer-
ence as “mandatory” include, but are not limited to, a determination
that only by attending the conference will a Bidder or Proposer obtain
information relating to the solicitation, of a nature which cannot prac-
ticably be obtained by written means, and which is needed in order to
submit a Responsive Bid or Proposal.

(3) The attendee at a “mandatory” pre-Bid or pre-Proposal con-
ference, if other than the Bidder or Proposer, may be required to pre-
sent written authorization to represent the Bidder or Proposer at the
pre-Bid or pre-Proposal conference. Such individual(s) must be:
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(a) An authorized employee or officer of a Bidder or Proposer
that would be the primary contractor or equal partner upon award of
the Contract; or

(b) An agent of the Bidder or Proposer authorized to represent
that Bidder or Proposer at the pre-Bid and pre-Proposal conference,
if such Bidder or Proposer would be the primary contractor or equal

partner upon award of the Contract.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.717
Hist.: GS 1-1993, f. & cert. ef. 3-12-93; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; DAS 4-2000, f. & cert. ef. 4-21-00

125-030-0014
Drug Testing

(1) A Contract award for a Public Improvement shall not be final
until the prospective Contractor certifies to the Agency that it has a
drug-testing program in place for its employees that includes, at a min-
imum, the following:

(a) A written employee drug-testing policy,

(b) Required drug testing for all new Subject Employees or alter-
natively, required testing of all Subject Employees every 12 months
on a random selection basis, and

(c) Required testing of a Subject Employee when the Contractor
has reasonable cause to believe the Subject Employee is under the
influence of drugs.

(2) A drug-testing program that meets the above requirements
will be deemed a “Qualifying Employee Drug-testing Program.” For
the purposes of this rule, an employee is a “Subject Employee” only
if that employee will be working on the Public Improvement project
job site.

(3) The Contractor shall represent and warrant to the Agency in
the Public Improvement Contract that the Qualifying Employee Drug-
testing Program is in place at the time of Contract execution and will
continue in full force and effect for the duration of the Contract. Fur-
ther, the Agency’s performance obligation (which includes without lim-
itation, the Agency’s obligation to make payment) is contingent on
Contractor’s compliance with this representation and warranty.

(4) The Public Improvement Contract shall contain Contractor’s
covenant that it will require each subcontractor providing labor for the
project to:

(a) Demonstrate to the Contractor that it has a Qualifying
Employee Drug-testing Program for the subcontractor’s Subject
Employees, and represent and warrant to the Contractor that the Qual-
ifying Employee Drug-testing Program is in place at the time of sub-
contract execution and will continue in full force and effect for the
duration of the subcontract; or

(b) Require that the subcontractor’s Subject Employees partici-
pate in the Contractor’s Qualifying Employee Drug-testing Program
for the duration of the subcontract.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.312 & ORS 279.712

Hist.: DAS 4-2000, f. & cert. ef. 4-21-00

125-030-0015
Purchasing Policies Governing the Acquisition of Goods and
Services from Qualified Rehabilitation Facilities

(1) As used in this rule:

(a) “Agency” means a public agency, as defined in ORS
279.011(7) procuring a Contract under the Products of Disabled Indi-
viduals Law, ORS 279.835 through 279.855;

(b) “Price” means the Fair Market Price as determined in accor-
dance with the provisions of this rule.

(2) It is the policy of the Department to assist Qualified Reha-
bilitation Facilities, (hereinafter referred to as QRF’s) as defined in
ORS 279.835(4), by administering a program to:

(a) Identify contractual opportunities in the public sector;

(b) Insure QRF programs meet the standards set forth in ORS
279.895-279.855; and

(c) Assist and facilitate Agencies to enter into contractual rela-
tionships with QRF’s for the provision of products and services.

(3) Any qualified nonprofit activity center or rehabilitation facil-
ity that seeks to participate in this program shall submit an application
with the Division on forms prescribed by the Division. The Division
will take action on the application within thirty (30) days after receipt.

(4) The Division will establish and publish a directory of sources,
or potential sources, of products or services provided by qualified
QREF’s which the Division determines to be suitable for procurement

by Agencies. The Division shall distribute this directory or otherwise
make it available to all Agencies.

(5) Determination of Suitability. For a product or service to be
suitable for addition to the directory of sources, each of the following
criteria must be satisfied:

(a) Qualified Rehabilitation Facility (QRF). The QRF proposing
to furnish the product or service item must be a qualified nonprofit
agency for persons with disabilities as defined in ORS 279.835.

(b) Contract Authority. The Division and other Agencies must con-
tract directly with the QRF for the contract to qualify for the exception,
in ORS 279.015(1)(b), to competitive bidding requirements.

(c) Ownership. The QRF must own the product or directly pro-
vide the service that the QRF proposes to provide to Oregon public
agencies through the Division.

(d) A QRF’s contract to provide a service cannot obligate an
Agency to buy a product tied to that service unless the product is inci-
dental to, or consumed in, the performance of the service.

(e) Purpose, Value, Capability. The QRF desiring to furnish the
product or service must demonstrate to the Division that the QRF
meets the purpose of the Products of Disabled Individuals Law and
DAS quality standards and delivery schedules. The QRF must demon-
strate capability by submitting to the Division a written plan that
addresses:

(A) Purpose of the Law. The purpose of the law is to further the
policy of this state to encourage and assist disabled individuals to
achieve maximum personal independence through useful and pro-
ductive gainful employment by assuring an expanded and constant
market for sheltered workshop and activity center products and ser-
vices, thereby enhancing their dignity and capacity for self support and
minimizing their dependence on welfare and need for costly institu-
tionalization. To ensure that a QRF achieves this goal, the QRF must
demonstrate:

(i) The extent of the labor operations to be performed; and

(ii) That appreciable value will be added to the product or ser-
vice by persons with disabilities; the term “appreciable value” means
a measurable value added to the final product or service.

(B) The QRF must disclose subcontractor utilization, partner-
ships or planned joint ventures, if any.

(C) DAS’s Quality Standards and Delivery Schedules. The QRF
must demonstrate that the QRF has the capability to meet the Divi-
sion’s specifications and delivery schedules required for supplying
Oregon public agencies.

(D) Additional Information. The Division may require other per-
tinent data in the QRF plan such as the projected employment poten-
tial, start up costs and estimated cost recovery, product/service pric-
ing, market research conducted by the QRF for the product or service,
if any, identification of business space dedicated to the product or ser-
vice, and other pertinent information that may be requested by DAS.

(f) The amendment to OAR 125-030-0015 made by this tempo-
rary rule shall first apply to applications for QRF listings presented to
the Division on or after October 1,2002. Neither the adoption of this
rule nor anything in the provisions of this rule shall apply to or oth-
erwise affect the validity of any QRF listing made or contract entered
into prior to the effective date of this rule.

(6) Pursuant to ORS 279.845(1)(a), the Division shall determine
the Fair Market Price of products manufactured and services offered
for sale to Agencies that the Division determines are suitable for pro-
curement by Agencies.

(7) Determination of Fair Market Price. The Fair Market Price
(hereinafter referred to as “Price”) shall be a reasonable price which
shall recover for the QRF the cost of raw materials, labor, overhead,
delivery costs and an amount held in reserve for inventory and equip-
ment replacement. In determining the Price of products or services
offered for sale, the Division may consider the following factors:

(a) Prices of similar products or services purchased in compara-
ble quantities by federal agencies under the authorized federal program
(Javits-Wagner-O’Day Act);

(b) Prices of products or services of similar specifications and
quantities previously purchased from a responsible in-state contrac-
tor engaged in the business of selling similar products or services,
making due allowance for general inflationary or deflationary trends;

(c) Amounts which private businesses pay for similar products
or services in similar quantities of comparable scope and specifications
if purchasing from a reputable vendor engaged in the business of sell-
ing similar products or services; and
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(d) Actual QRF costs of manufacturing or providing products or
services, including labor to perform to specifications, legal require-
ments to pay equitable wages to persons with disabilities, and usual,
customary and reasonable costs of manufacturing, marketing and dis-
tribution.

(8) Initial Price Determination Procedures:

(a) For products or services which the Division determines may
be suitable for purchase by Agencies, an Agency or the Division shall
provide the QRF with a Solicitation Document and an annotated Bid
tabulation covering the current Contract period or most recent solic-
itation. Additionally, an Agency or the Division shall provide the QRF
with the new scope of work and specifications, if any, covering the ini-
tial period during which the QRF would be expected to provide the
product or service;

(b) The QRF shall submit its proposed Price to the Agency and
Division, utilizing costing methods prescribed by the Agency or Divi-
sion. The QRF must make full disclosure of known costs and make a
good faith projection of anticipated future product or service costs. The
disclosure shall include, but need not be limited to, the cost of the fol-
lowing items: labor, fringe benefits, materials and supplies, equipment,
maintenance, overhead, delivery, administration and other factors used
in the QRF’s price determination. The Division may require the QRF
to describe and quantify to the extent possible, the economic and social
benefit to the State of Oregon of performing the Contract under the
Products of the Disabled Law. When quantifying economic and social
benefits, the QRF shall consider, but need not be limited to, the fol-
lowing: the number of workers to be employed under the Contract, and
the volume and scope of the work required;

(c) Unless otherwise allowed by the Division, prices for products
and services shall include all costs associated with the delivery of the
product or service;

(d) The Division shall verify the QRF’s costing and economic
and social benefits calculations;

(e) At the DAS State Purchasing Manager’s request, an ad hoc
cost and benefits task force may be convened to review QRF costing
and economic and social benefit calculations, and to recommend a
Price for the product or service provided. Each task force shall include
at least one representative from each of the following: the private sec-
tor, the Agency, the Division, the QRF, and the Advisory Council for
Purchases from Qualified Rehabilitation Facilities. Members of the
task force shall be free of vested interest in the Contract under review;

(f) If a recommended Price or specification change cannot be
negotiated which would ensure the recovery of the QRF’s costs, the
QRF may elect to discontinue consideration of the Contract, or to
accept the final Price set by the Division;

(g) Prior to Contract implementation, the Division shall transmit
the notice of the approved Price to the Agency and the QRF;

(h) During both initial Price determinations and subsequent Price
reviews, the Division, the Agency, and the QRF shall keep in mind the
purpose of the law: to encourage and assist Disabled Individuals to
achieve maximum personal independence through useful and pro-
ductive gainful employment by assuring an expanded and constant
market for Disabled Individuals.

(9) Expiration or Revision of Prices. The following procedure
shall be used in developing Price revisions or subsequent Prices upon
Contract expiration. Should the Price for a product or service need
adjusting, the adjustment shall be based upon changes in the scope of
work, the prevailing wage, significant changes in market pricing as
verified by (6)(a), (6)(b), (6)(c), and (7)(e) of this rule, or QRF cost
factors. The QRF shall submit to the Division and the Agency a
request for a Price change showing a breakdown of cost changes with
appropriate documentation, as requested by the Division or Agency.

(a) The Price established by the Division for a product or service
on the Division’s QRF Procurement List shall remain in effect until
the Division approves a new Price. In redetermining Price, the Divi-
sion may use the same factors as are noted in (6)(a), (6)(b), (6)(c), and
(7)(e) of this rule. At the discretion of the Division, the QRF shall sub-
mit updated social benefit documentation. At the DAS State Pur-
chasing Manager’s request, an ad hoc cost and benefits task force may
be convened to review QRF costing and economic and social benefit
calculations, and to recommend a Price for the product or service pro-
vided. Each task force shall include at least one representative from
each of the following: the private sector, the Agency, the Division, the
QREF, and the Advisory Council for Purchases from Qualified Reha-
bilitation Facilities. Members of the task force shall be free of vested

interest in the Contract under review. The new Price shall take into
consideration:

(A) Any changes in the scope of work or in tasks required by the
Agency;

(B) Changes resulting from a new prevailing wage applicable to
the service or product; or

(C) Any changes in other elements of QRF costs, which may
include such factors as labor, fringe benefits, materials, supplies,
equipment, maintenance, overhead and delivery.

(b) A Price established by the Division shall apply for a period
of one year unless otherwise specified in the Contract. Until a new
Price is approved by the Division, the QRF shall continue to provide
the service or product in accordance with the scope of work that was
the basis for establishing the existing Price. The Agency shall not pay
or agree to pay the QRF any amount other than the Price approved by
the Division.

(10) Actions Required by the Procuring Agency or Division. The
following information reporting is required of the Agency in order to
assist the Division in Price determination:

(a) In the event that the Agency or Division wishes to change
specifications from the most recent solicitation for the product or ser-
vice, the Agency or Division shall notify the QRF in writing of spe-
cific changes in the scope of work or other conditions which will be
required during the new Contract period;

(b) Upon receipt of notice of change, the QRF shall submit a
Price recommendation and Price change request to the Agency and
Division for review and approval.

(11) QRF’s may purchase equipment, materials, supplies and ser-
vices through the Division in the same manner as Agencies, as pro-
vided in ORS 279.710 to 279.746 and 279.820 to 279.824. However,
neither the Division nor the State of Oregon shall be liable for any debt
or obligation entered into on behalf of a QRF, and likewise shall not
be liable for any debt or obligation incurred directly by a QRF.

(12) The Division will cooperate with Agencies and provide rel-
evant information, guidance and assistance necessary to ensure, to the
fullest extent possible, maximum utilization of QRF products and ser-
vices.

(13) All Agency Contracts with QRF’s shall include a provision
requiring a QRF whose total annual public agency contract value
exceeds $20,000 to conduct an audit of direct labor to determine com-
pliance with ORS 279.835(4)(c).

(a) The audit shall be conducted by an independent Certified Pub-
lic Accountant at the same time the QRF’s annual financial audit is
performed.

(b) The independent Certified Public Accountant that conduct-
ed the annual audit shall sign an attestation that the QRF complied or
did not comply with the requirements of ORS 279.835(4)(c) during the
fiscal year period for which the annual financial audit was conduct-
ed.

(c) The QRF must submit the direct labor audit attestation report,
signed and dated by the independent Certified Public Accountant, to
the Division.

(d) Failure to comply with the requirements of this section by a
QRF may result in suspension or termination of the Contract with the
Agency.

(e) Failure to comply with the direct labor requirements of ORS
279.835(4)(c) may result in suspension or removal from the list of
sources or potential sources of products and services kept by the Divi-
sion and required under ORS 279.845(c)(2).

(f) The cost of an audit required by this provision shall be con-

sidered an overhead expense.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.845, ORS 279.712
Stats. Implemented: ORS 279.835, ORS 279.840 & ORS 279.845
Hist.: GS 2-1981(Temp), f. 7-30-81, ef. 8-1-81; GS 6-1981, f. & ef. 10-15-81; GS
10-1992, f. & cert. ef. 4-27-92; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95; DAS
1-1998, f. & cert. ef. 4-1-98; DAS 4-2000, f. & cert. ef. 4-21-00; DAS 6-
2002(Temp), f. 9-24-02, cert. ef. 9-27-02 thru 3-25-03

125-030-0028
Recycled Materials and Products Policy

(1) The Division promotes the procurement of products made
from Recycled Materials in accordance with ORS 279.550. OAR 125-
030-0028 and 125-030-0029 shall apply to all Agencies, and also to the
Legislative Assembly, the courts, their officers, committees, and the
constitutional state officers, pursuant to ORS 279.545(8) (for purpos-
es of this rule, referred to collectively as “State Agencies”™)
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(2) Pursuant to ORS 279.555, when purchasing supplies, mate-
rials or equipment, State Agencies shall:

(a) Review the procurement specifications currently utilized in
order to eliminate, wherever economically feasible, discrimination
against the procurement of recovered resources or Recycled Materials;

(b) Develop purchasing practices that, to the maximum extent
economically feasible, assure purchase of materials which are recy-
cled or which may be recycled or reused when discarded. The Divi-
sion will make Recycled Products and Materials available to State
Agencies whenever they can be obtained;

(c) Provide incentives for the maximum possible use of recov-
ered resources and Recycled Materials, wherever economically fea-
sible, in all procurement specifications issued.

(A) A preference of 5% shall be applied for materials and sup-
plies manufactured from Recycled Materials, as provided in OAR 125-
030-0029, with the exception of Recycled Paper and paper products,
which receive a twelve percent (12%) preference pursuant to OAR
125-030-0030(2).

(B) The Bidder or Proposer shall indicate in its Bid or Proposal,
the materials it considers relevant to the 5% preference. The 5% pref-
erence will only apply to the value of that portion of a Bid or Proposal
that offers non-paper products containing verifiable recycled contents.

(d) All Contracts shall require contractors to use, in the perfor-
mance of the Contract work, to the maximum extent economically fea-
sible, Recycled Paper;

(e) All the Contracts shall require contractors to use, in the per-
formance of the Contract work, to the maximum extent economical-
ly feasible, recycled PETE products (as defined in ORS 279.545 (5)),
as well as other recycled plastic resin products;

(f) All State Agencies shall include the following language in any
Invitation to Bid or Request for Proposal: “Vendors shall use Recy-
clable Products to the maximum extent economically feasible in the

performance of the Contract work set forth in this document.”
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.550, 279.555, 279.560, 279.565, 279.570 &
279.630
Hist.: GS 2-1993(Temp), f. & cert. ef. 4-12-93; GS 4-1993, f. & cert. ef. 12-13-
93; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95; DAS 1-1998, f. & cert. ef. 4-1-
98; DAS 4-2000, f. & cert. ef. 4-21-00

125-030-0029
Recycled Materials Preference

(1) Bidders and Proposers, in their Bids or Proposals, shall cer-
tify:

(a) The minimum, if not exact, percentage of Recycled Product
in all materials and supplies offered; and

(b) Both the post-consumer and secondary waste content there-
of, regardless whether the products meet the percentage of Recycled
Materials specified for Recycled Products in ORS 279.545. Bidders
and Proposers may certify a zero percent Recycled Product content.
This certification applies to Public Improvement products and all other
procurements, except those that are subject to the preference provi-
sions of ORS 279.580 to 279.650.

(2) To be eligible for a preference under ORS 279.570:

(a) The Bidder or Proposer must indicate which materials and
supplies contain verifiable recycled content; and

(b) Such products must meet the requirements of ORS
279.570(a)—(d).

(3) A preference under ORS 279.570 will only be applied to those
products offered in a Bid or Proposal that contain verifiable recycled
content.

(4) Bids that contain false information about (i) the percentage
of Recycled Product, post-consumer and secondary waste content, or
(ii) verifiable recycled content, shall be rejected as nonresponsive, in
accordance with OAR 125-030-0004.

(5) Contracts awarded as a result of a preference under ORS
279.570 are subject to such investigation, including but not limited to,
audits, plant visitations, examination of invoices and other documents,
etc., as DAS Central Purchasing deems necessary to confirm that the
products supplied therein contain the percentages of Recycled Prod-
uct, post-consumer and secondary waste stated in the Bid or Propos-
al.

(6) Failure to provide products containing the percentages of
Recycled Product, post-consumer and secondary waste stated in the
Bid may result in:

(a) The contractor reimbursing the state for the portion of the
Contract price which is attributable to the preference applied under
ORS 279.570;

(b) Contract termination; or

(c) Both (a) and (b), or such other remedies DAS Central Pur-

chasing deems appropriate.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.545 & ORS 279.570
Hist.: GS 2-1993(Temp), f. & cert. ef. 4-12-93; GS 4-1993, f. & cert. ef. 12-13-
93; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95; DAS 1-1998, f. & cert. ef. 4-1-
98; DAS 4-2000, f. & cert. ef. 4-21-00

125-030-0030
Recycled Paper and Paper Products Policy

(1) The Division promotes the use of Recycled Paper and paper
products, pursuant to ORS 279.555. This rule applies to all Agencies
and also to the Legislative Assembly, the courts and their officers and
committees, and the constitutional state officers, pursuant to ORS
279.545(8) (for purposes of this rule, collectively referred to as “State
Agencies”). Only those activities or facilities exempted by the Gov-
ernor under ORS 279.560(3) are exempt from this rule.

(2) Paper and paper products that contain significant quantities
of Recycled Materials will be made available to Agencies in all grades
where it can be obtained. Purchase of Recycled Paper and paper prod-
ucts is mandatory when the cost of such Recycled Paper or paper prod-
ucts is no more than twelve percent (12%) higher than the cost of the
same quality paper or paper products containing little or no Recycled
Paper. DAS Central Purchasing shall give a preference of up to twelve
percent (12%), in accordance with ORS 279.621(2), to suppliers of
Recycled Paper and paper products, over the lowest price of non Recy-
cled Paper and paper products if the fitness and quality of the Recy-
cled Paper content paper meet specification requirements and the type
of Recycled Paper content is equivalent to the same type of virgin
material.

(3) Except as provided in this rule, Recycled Paper and paper
products, regardless of cost, will be available to State Agencies on a
Recycled Paper agreement. State Agencies that find it economically
feasible to exceed the incentive in section (2) of this rule for Recycled
Paper may do so either by use of agreements for Recycled Paper or
by indicating on their purchase request the percentage of Recycled

Paper incentive which is economically feasible for them.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.545, 279.565, 279.570, 279.729, 279.621 &
279.630
Hist.: GS 2-1981(Temp), f. 7-30-81, ef. 8-1-81; GS 6-1981, f. & ef. 10-15-81;
TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95; DAS 1-1998, f. & cert. ef. 4-1-98;
DAS 4-2000, f. & cert. ef. 4-21-00

125-030-0033
Recyclable and Biodegradable Purchasing Policies — Food
Service and Food Packaging

(1) The Division promotes the use of recyclable or biodegradable
products for food service and packaging.

(2) This rule applies to all Agencies and also to the Legislative
Assembly, the courts and their officers and committees, and the con-
stitutional state officers, pursuant to ORS 279.545(8) (for purposes of
this rule, referred to collectively as “State Agencies”).

(3) The five percent (5%) preference in ORS 279.570(2)(d) shall
apply to purchases of Recycled Products for food service and pack-
aging that are not paper products. The preference in ORS 279.621 of
up to twelve percent (12%) shall apply to purchases of Recycled Prod-
ucts for food service and food packaging that are 100% paper or paper
products.

(4) Recyclable or Biodegradable Products for food service and
packaging will be made available for purchase by State Agencies.

(5) State Agencies are required to purchase recyclable or
biodegradable food service and packaging products when purchasing
supplies.

(6) DAS Central Purchasing shall include a provision in all food
service Contracts and extensions to such Contracts, requiring the use
of recyclable or biodegradable food service products when such prod-
ucts are readily available, meaning deliverable within 30 days of place-
ment of an order by the food service contractor to its supplier. This
period of time may be less or more, as industry standards for various
commodities indicate.

(7) DAS Central Purchasing shall encourage its suppliers to pro-
vide biodegradable or Recycled Products as substitutes.
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(8) DAS Central Purchasing shall use best efforts to obtain and
use biodegradable or Recyclable Products as substitutes for products

which are non-biodegradable or non-recyclable.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.550, 279.545, 279.565, 279.570, 279.729,
279.621 & 279.630
Hist.: GS 7-1988, f. 12-7-88, cert. ef. 1-1-89; TPPSD 2-1994, f. 12-22-94, cert.
ef. 1-1-95; DAS 1-1998, f. & cert. ef. 4-1-98; DAS 4-2000, f. & cert. ef. 4-21-
00

125-030-0060
Procuring Supplies or Services from Governmental Sources

(1) Agencies may, regardless of dollar value, purchase goods or
services from other Agencies or Oregon local government units with-
out competitive Bids.

(2) An Agency may procure goods and Trade Services from Con-
tractors who are under contract with another Agency pursuant to an
interagency or intergovernmental agreement under OAR 125, if such
action is allowable under the original Contract and if the original Con-
tract was competitively solicited in substantial compliance with the
requirements of these rules.

(3) Procurements from public agencies outside the boundaries of
the State of Oregon, if of an amount normally requiring Competitive
Bidding, shall be made only in circumstances where the same or sim-
ilar product or service cannot be readily obtained at competitive prices
from private businesses. In no case shall any such procurement or
solicitation be made without the prior approval of the Division.

(4) An Agency shall not contract pursuant to this rule in the
absence of a substantial Cost saving to be realized by using this
method. Additionally, an Agency shall not contract pursuant to this
rule if there is an existing agreement for the same item(s).

(5) This rule does not exempt Agency Agreements from all
required approvals.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 190.110 & ORS 279.015

Hist.: GS 2-1985(Temp), f. & ef. 6-6-85; GS 1-1986, f. & ef. 3-20-86; TPPSD

2-1994, f. 12-22-94, cert. ef. 1-1-95; DASII 2-1997, . & cert. ef. 1-6-97; DAS

1-1998, f. & cert. ef. 4-1-98; DAS 4-2000, f. & cert. ef. 4-21-00

125-030-0070
Reciprocal Preference Law Guidelines

(1) ORS 279.029(2) requires DAS Central Purchasing to add a
percent increase on the Bid of a Nonresident Bidder equal to the per-
cent, if any, of the preference given to the Bidder in the state in which
the Bidder is a resident. The purpose of the law is to compensate for
such preferences by applying a penalty to the Nonresident Bidder
equal to the preference that would be applied in favor of that Bidder
in its state of residence. When the Lowest Responsible Bidder appears
to be a Nonresident Bidder, the following procedures shall be fol-
lowed:

(a) Review the current Summary of In-State Preferences
described in ORS 279.029(3), and locate the state of residence for the
apparent low Bidder;

(b) Under the column titled “percent preference” note if there is
a percent preference listed. If the word “None” is the only word in that
column, no percent increase is to be added to the Nonresident Bidder’s
Bid;

(c) If there is a percentage listed for a product such as printing
or coal, refer to the Scope of Preference and Conditions section for
details;

(d) Note whether the commodity being purchased is specifical-
ly included or excluded. The comments will describe how the pref-
erence is applied in the Nonresident Bidder’s state. Note that some
preferences apply only to a specific product or service;

(e) Note whether the Bidder must claim the preference. If the
Bidder must claim the preference an inquiry must be made of the Bid-
der in writing to determine whether or not the preference is claimed
by that Bidder. If the preference need not be claimed (i.e., is auto-
matic), it may be possible for the Bidder to decline the preference. If
the Bidder reports that the preference has been declined, this must be
verified by DAS Central Purchasing;

(f) Note any dollar limitations that may apply in the Scope of
Preference and Conditions section;

(g) If it is determined that a Nonresident Bidder would receive
a percentage preference in its resident state, add that percent to its Bid.
The following are examples:

(A) If DAS Central Purchasing requests a price offer, multiply
the price offered by the a Nonresident Bidder by the percentage pref-

erence the Nonresident Bidder receives in its home state and add that
sum to the price offered by the Nonresident Bidder. Example: Resi-
dent Bidder’s price is $103. Nonresident Bidder’s price is $100. Per-
centage preference (from Summary) is five (5) percent. Multiply .05
x $100 = $5. Add $5 to $100 = $105, which becomes the Nonresident
Bidder’s evaluated Bid price. Award is made to the low Bid ($103) of
the Resident Bidder;

(B) If a tie Bid occurs, the Contract shall be awarded to the Res-
ident Bidder, in accordance with ORS 279.021 and OAR 137-030-
0095(2)(a).

(h) The procedures identified above apply even in the absence of
an Oregon Bidder. (See ORS 279.029(2) and (3).)

(2) Use the Summary of In-state Preferences dated the same year
as the year that award is to be made. The Summary is updated on an
annual basis and distributed in January of each year. During the course
of the year new legislation may change preferences, but the informa-
tion provided in the annual Summary is good for the entire year.

(3) If the Nonresident Bidder is still the Lowest Responsive and
Responsible Bidder after the preference adjustment has been made,
and DAS Central Purchasing decides to award the Contract to the Non-
resident Bidder, the Contract price is the price bid, not the adjusted

rice.
P Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.029

Hist.: GS 6-1990(Temp), f. 2-12-90, cert. ef. 2-13-90; GS 10-1990, . & cert. ef.

5-4-90; GS 19-1990, f. & cert. ef. 11-14-90; GS 23-1990, f. & cert. ef. 11-27-90;

GS 8-1991(Temp), f. & cert. ef. 4-19-91; GS 12-1991, f. & cert. ef. 7-5-91;

TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95; DAS 1-1998, f. & cert. ef. 4-1-98;

DAS 4-2000, f. & cert. ef. 4-21-00

125-030-0080
Affirmative Action; General Policy

General Policy: The general policy of the Department and of
these rules is to expand economic opportunities for Minority Business
Enterprises, Women Business Enterprises and Emerging Small Busi-
nesses by exposing them to subcontracting opportunities available
through Public Works Contracts. With regard to Emerging Small Busi-
nesses these enterprises may be located in or draw their work force
from within economically-depressed areas, as designated by the Eco-
nomic Development Department in cooperation with the Employment
Department. This effort is based upon the Legislative findings set forth

in ORS 200.015.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.015 & ORS 279.053
Hist.: GS 4-1991, f. & cert. ef. 4-9-91; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; DAS 4-2000, f. & cert. ef. 4-21-00

125-030-0081
Minority and Women Business Enterprise Requirements

(1) As used in this rule:

(a) “Affirmative Action” means a method of eliminating the
effects of past and present discrimination, intended or unintended, on
the basis of race, religion, national origin, age, gender, marital status
or physical or mental disabilities, that are evident or indicated by anal-
ysis of present contracting or subcontracting patterns, practices and
policies;

(b) “Capable” means a Minority or Women Business Enterprise
certified by the Office of the Advocate for Minority, Women and
Emerging Small Business;

(c) “Competitive” means the subcontract bid submitted by the
Minority or Women Business Enterprise was within ten percent (10%)
of the lowest bid received by the Bidder for a comparable scope of
work. The Bidder shall make available the bids it receives from
prospective subcontractors. This term relates to price only and must
not be interpreted to mean that a bid deemed competitive is therefore
entitled to the subcontract award;

(d) “Documentation” means written materials purporting to
establish the satisfaction of a good faith effort requirement that are
capable of verification. These may include, but are not limited to,
copies of business logs, correspondence or newspaper advertisements;

(e) “Economically Feasible Unit” means a unit of work identi-
fied in a project suitable for subcontracting in the normal course of
business. These would be units that a contractor would ordinarily iden-
tify as suitable for performance by a subcontractor. The intent here is
to have identified units that would be attractive to a serious and qual-
ified subcontractor and not be shunned by that subcontractor because
the unit of work is too small to be profitable;
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(f) “Interested”” means a Minority or Women Business Enterprise
that has expressed to the Bidder an interest in learning more about the
project identified in the initial solicitation by the Bidder;

(g) “Justification” means a maintaining or showing of a sufficient
reason why an action was taken, and that the action was not taken for
an impermissible reason. Permissible reasons include, but are not lim-
ited to, not meeting bid invitation specifications or not being the low
bid. An impermissible reason would be one that is arbitrary or capri-
cious or based on race, gender, national origin, marital status or reli-
gion;

(h) “Negotiate” means to engage in good faith discussions with
the potential subcontractors about their proposals/bids, and the work
for which a bid is sought, including sharing with them any cost esti-
mates from the Request for Proposal or Invitation to Bid documents,
if available. It also includes efforts to link the potential subcontractors
with other subcontractors or suppliers for the purpose of encouraging
participation by certified Entities while ensuring that subcontractor
bids are received for the entire scope of work;

(i) “Reasonable Number” means at least three (3) of those Minor-
ity or Women Business Enterprises certified by the Advocate for
Office of Minority, Women and Emerging Small Business. Consid-
eration should be given to the specialty of subcontracting or materi-
als supply desired as well as the location of the project and whether
or not the subcontractor is willing to perform work out of its geo-
graphic area. Fewer than three (3) certified Entities may be contact-
ed if fewer than three (3) are available in the specialties required for
the project or in the geographic area of the project;

(j) “Rebuttable Presumption” means a presumption that may be
rebutted or disproved by evidence;

(k) “Timely Notice” means that the notice was conveyed to the
subcontractor to allow at least five business days for the preparation
and submission of a subcontract or material supply bid.

(2) When the estimated cost for a Public Improvement project
awarded by DAS Central Purchasing exceeds $100,000, and in the
determination of DAS Central Purchasing there are economically fea-
sible subcontracting opportunities, or when the Bid documents require
it, the successful Bidder shall have made good faith efforts to sub-
contract with, or obtain materials to be used in performing the Con-
tract from, Minority Business Enterprises and Women Business Enter-
prises.

(3) Performing all of the following actions by a Bidder consti-
tutes a rebuttable presumption that the Bidder has made a good faith
effort to satisfy the requirements described in section (2) of this rule:

(a) Bidder attended any presolicitation or pre-Bid meetings
scheduled by DAS Central Purchasing to inform Minority or
Women Business Enterprises of contracting and subcontracting or
material supply opportunities available on the project;

(b) The Bidder identified specific economically-feasible units of
the project that the Bidder regards as appropriate for subcontracting
to Minority or Women Business Enterprises;

(¢) The Bidder advertised once in at least two of the following
publications: general circulation, trade association, minority or trade-
oriented, women-focus publications. The advertisement must
announce subcontracting or material supply opportunities;

(d) The Bidder notified in writing a reasonable number of Minor-
ity or Women Businesses, identified from a list of certified Minority
or Women Businesses provided by the Office of Minority, Women and
Emerging Small Business. The notice must include the same infor-
mation conveyed in subsection (c) of this section and must provide
timely notice to the identified enterprises;

(e) The Bidder followed up the initial solicitation of vendors
identified in subsection (d) of this section by contacting the specific
enterprise either by telephone, post card or electronic means to deter-
mine whether or not the enterprises were interested;

(f) The Bidder provided those enterprises expressing an interest
with information about the plans, specifications and the requirements
for the identified subcontracting or material supply work. This may be
satisfied by a referral to a plan center;

(g) The Bidder negotiated with interested, capable and competi-
tive Minority or Women Business Enterprises submitting Bids and did
not reject any bids without justification. Bid shopping is prohibited;

(h) If DAS Central Purchasing or Bidder requires bonding, lines
of credit or insurance, the Bidder notified the Minority or Women
Business Enterprise of this requirement and referred them to a poten-
tial source where this requirement may be met;

(i) The Bidder contacted at least two minority and women com-
munity organizations and contractor groups, local, state and federal
business assistance officers, and other organizations identified by the
Office of Minority, Women and Emerging Small Business that assist
in the recruitment and referral of Minority or Women Business Enter-
prises to economic opportunities; and

(j) The good faith efforts documented by the Bidder are certified
to be reasonably expected to produce participation in this project by
capable and competitive Minority or Women Businesses.

(4) Bid invitations will contain a checklist for the convenience
of the Bidder for recording and documenting the completion of the
above listed actions. Documentation of the actions listed in subsections
(3)(a)—(j) of this rule, is mandatory and this information must be sub-
mitted with the Bid. Failure to complete and submit documentation
will result in the Bid being rejected as nonresponsive.

(5) A Bidder who contracts with an Agency shall not discrimi-
nate against Minority or Women Businesses in the awarding of sub-
contracts. A contractor’s good faith efforts must be reasonably expect-
ed by the contractor to produce participation by Minority or Women
Businesses. Contractor shall certify as part of the Bid documents
accompanying the Bid on a Public Contract that the contractor has not
discriminated against Minority or Women Businesses in obtaining any
required subcontracts and that the contractor reasonably expected the
above documented good faith efforts to result in participation by
Minority or Women Businesses. Example of certifying statement: By
signing this document Bidder hereby certifies that Bidder has not dis-
criminated against Minority or Women Businesses in obtaining any
subcontracts for this project, and that the documented good faith
efforts of Bidder were reasonably expected to result in participation
by Minority or Women Businesses in this project, in compliance with

this OAR 125-030-0081(5).
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.015, ORS 279.053, ORS 279.111 & ORS 200.055
Hist.: GS 4-1991, f. & cert. ef. 4-9-91; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; DASII 2-1997, f. & cert. ef. 1-6-97; DAS 1-1998, f. & cert. ef. 4-1-98; DAS
4-2000, . & cert. ef. 4-21-00

125-030-0082
Emerging Small Business Good Faith Effort Requirements

(1) As used in this rule:

(a) “Capable” means an Emerging Small Business certified as
such by the Office of the Advocate for Minority, Women and Emerg-
ing Small Business;

(b) “Competitive” means the subcontract bid submitted by the
Emerging Small Business was within 10% of the lowest bid received
by the Bidder for a comparable scope of work. The Bidder shall make
available the bids it receives from prospective subcontractors. This
term relates to price only and must not be interpreted to mean that a
bid deemed competitive is therefore entitled to the subcontract award;

(c) “Documentation” means written materials purporting to estab-
lish the satisfaction of a good faith effort requirement that are capable
of verification. These may include, but are not limited to, copies of busi-
ness logs, correspondence or newspaper advertisements;

(d) “Economically Feasible Unit” means a unit of work identi-
fied in a project suitable for subcontracting in the normal course of
business. These would be units that a contractor would ordinarily iden-
tify as suitable for performance by a subcontractor. The intent here is
to have identified units that would be attractive to a serious and qual-
ified subcontractor and not be shunned by that subcontractor because
the unit of work is too small to be profitable;

(e) “Interested” means an Emerging Small Business that has
expressed to the Bidder an interest in learning more about the project
identified in the initial solicitation by the Bidder;

(f) “Justification” means a maintaining or showing of a sufficient
reason why an action was taken, and that the action was not taken for
an impermissible reason. Permissible reasons include, but are not lim-
ited to, not meeting bid invitation specifications or not being the low
bid. An impermissible reason would be one that is arbitrary or capri-
cious or based on race, gender, national origin, marital status or reli-
gion;

(g) “Negotiate” means to engage in good faith discussions with
the potential subcontractors about their Bids/Proposals, and the work
for which a Bid/Proposal is sought, including sharing with them any
cost estimates from the Request for Proposal or Invitation to Bid doc-
uments, if available;
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(h) “Rebuttable Presumption” means a presumption that may be
rebutted or disproved by evidence;

(i) “Reasonable Number” means at least three (3) of those
Emerging Small Businesses certified by the Advocate for Minority,
Women and Emerging Small Business Enterprise. Consideration
should be given to the specialty of subcontracting or materials supply
desired as well as the location of the project and whether or not the
subcontractor is willing to perform work out its geographic area;

(j) “Timely Notice” means that the notice was conveyed to the
subcontractor to allow at least five business days for the preparation
and submission of a subcontract or material supply bid.

(2) When the estimated cost for a Public Improvement project
awarded by DAS Central Purchasing exceeds $100,000, and in the
determination of DAS Central Purchasing, there are economically fea-
sible subcontracting opportunities, or when the Bid documents require
it, the successful Bidder shall meet the project’s goals for subcon-
tracting with, or obtaining materials to be used in performing, the Con-
tract from Emerging Small Businesses. The goals shall be set out in
the specifications which accompany the project’s Invitation to Bid, the
Request for Proposals, or request for qualifications, and shall:

(a) Describe the goal for each project, based upon the nature of
the project, its size and location, and the availability of Emerging
Small Businesses; and

(b) Include a statement that failure to meet the goals shall result
in the rejection of any responding Bid, unless Bidder can demonstrate
the performance of good faith efforts to subcontract with, or obtain
materials to be used in performing the contract from, Emerging Small
Business Enterprises.

(3) Performing all of the following actions by a Bidder consti-
tutes a rebuttable presumption that the Bidder has made a good faith
effort to satisfy the subcontracting requirement described in section (2)
of this rule:

(a) The Bidder attended any presolicitation or pre-Bid meetings
scheduled by DAS Central Purchasing to inform Emerging Small
Businesses of contracting and subcontracting or material supply oppor-
tunities available on the project;

(b) The Bidder identified specific economically feasible units of
the project that the Bidder regards as appropriate for subcontracting
to Emerging Small Businesses;

(c) The Bidder advertised once in at least two of the following
publications: general circulation, trade association, minority or trade-
oriented, women-focus publications. The advertisement must
announce subcontracting or material supply opportunities;

(d) The Bidder notified in writing a reasonable number of Emerg-
ing Small Businesses, identified from a list of certified Emerging
Small Businesses provided by the Office of Minority, Women and
Emerging Small Business. The notice must include the same infor-
mation conveyed in subsection (c) of this section and must provide
timely notice to the identified enterprises;

(e) The Bidder followed up the initial solicitation of vendors
identified in subsection (d) of this section by contacting the specific
enterprises either by telephone, post card or electronic means to deter-
mine whether or not the enterprises were interested;

(f) The Bidder provided those enterprises expressing interest with
information about the plans, specifications and requirements for the
identified subcontracting or material supply work. This may be satis-
fied by a referral to a plan center;

(g) The Bidder negotiated with interested, capable and compet-
itive Emerging Small Businesses submitting Bids and did not reject
any Bids without justification. Bid shopping is prohibited;

(h) If DAS Central Purchasing or Bidder requires bonding, lines
of credit or insurance, the Bidder notified the Emerging Small Busi-
nesses of this requirement and referred them to a potential source
where this requirement may be met;

(i) The Bidder contacted at least two minority and women com-
munity organizations and contractor groups, local, state and federal
business assistance officers, and other organizations identified by the
Office of Minority, Women and Emerging Small Business that assist
in the recruitment and referral of Emerging Small Businesses to eco-
nomic opportunities; and

(j) The good faith efforts documented by the Bidder are certified
to be reasonably expected to produce participation in this project by
capable and competitive Emerging Small Businesses.

(4) Bid invitations will contain a checklist for the convenience
of the Bidder for recording and documenting the completion of the
actions listed in subsection (3) of this rule. Documentation of the

actions listed in subsections (3)(a)—(j) of this rule, is mandatory, and
this information must be submitted with the Bid. Failure to complete
and submit documentation will result in the Bid being rejected as non-
responsive. The Department of Administrative Services Director or
designee shall determine, if necessary, whether good faith efforts have
been met pursuant to the criteria of said subsections by verifying the
documentation of the Lowest Responsible Bidder.

(5) A Bidder who contracts with an Agency shall not discrimi-
nate against Emerging Small Businesses in the awarding of subcon-
tracts. A contractor’s good faith efforts must be reasonably expected
by the contractor to produce participation by Emerging Small Busi-
nesses. Contractor shall certify as part of the Bid documents accom-
panying the Bid on a Public Contract that the contractor has not dis-
criminated against Emerging Small Businesses in obtaining any
required subcontracts, and that the contractor reasonably expected the
above-documented good faith efforts to result in participation by
Emerging Small Businesses. Example of certifying statement: By sign-
ing this document Bidder hereby certifies that Bidder has not dis-
criminated against Emerging Small Businesses in obtaining any sub-
contracts for this project, and that the documented good faith efforts
of Bidder were reasonably expected to result in participation by
Emerging Small Businesses in this project, in compliance with this
OAR 125-030-0082(5).

(6) Any Bidder whose Bid has been rejected for noncompliance
with the requirements of this rule may, within three (3) days of the
rejection of the Bid, request DAS Central Purchasing to reconsider the
rejection, citing the error or misinterpretation of the documents which
the Bidder believes led to the incorrect rejection of its Bid. The request
must be in writing and received by DAS Central Purchasing within
three (3) business days of the date of rejection.

(7) The head of the Agency or such person’s designee shall deter-
mine whether the request for reconsideration should be granted. The
head of the Agency or such person’s designee shall, in writing, with-
in five (5) days after date of submission of the request, either deny the
request or rescind the Bid rejection.

(8) DAS Central Purchasing may audit or otherwise inspect the
records of contractors to determine compliance by those contractors
with commitments made in satisfaction of the requirements of this
rule. Any contractor determined to have failed to fulfill such require-
ments may be subject to penalty, including suspension of any Contract,
or disqualification from bidding or performing work on any Contract
awarded by DAS Central Purchasing for a period of up to three (3)
years. Before DAS Central Purchasing imposes any such sanction, a
contractor is entitled to a hearing as provided in ORS 279.043 and
279.045.

(9) In the event a Request for Proposals, request for qualifica-
tions, or other process other than Competitive Bidding is used by DAS
Central Purchasing to contract for Public Improvements, DAS Cen-
tral Purchasing shall require in its Solicitation Document that each
Offeror certify its good faith attempts to negotiate with Emerging
Small Businesses in a manner similar to those efforts outlined in sec-
tion (3) of this rule in order to satisfy the requirements set out in sec-
tion (2) of this rule.

(10) DAS Central Purchasing will evaluate annually the effects

of this rule.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.015, ORS 279.053,279.059, 279.106 & 279.111
Hist.: GS 4-1991, f. & cert. ef. 4-9-91; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; DAS 1-1998, f. & cert. ef. 4-1-98; DAS 4-2000, f. & cert. ef. 4-21-00

125-030-0100
Life Cycle Costing

(1) In determining the lowest Bid or best Proposal, in the award
of a Contract, DAS Central Purchasing may use the concept of Life
Cycle Costing if it complies with section (2) of this rule.

(2)(a) At the time of writing specifications for the product, DAS
Central Purchasing shall identify those factors which will have cost
implications over the life of the product and which, for evaluation pur-
poses, will be used to adjust the Bid or Proposal price of the product;

(b) The Solicitation Document shall set out clearly the factors and
methodology to be used in life cycle cost adjustments; and

(c) The results of Life Cycle Costing adjustments shall be applied
to the Bid or Proposal price of the product(s) offered, and the Bid or
Proposal that results in the lowest overall ownership cost, taking into
account the Life Cycle Costing adjustments, shall be considered the
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lowest Bid or best Proposal for purposes of Bid or Proposal price eval-
uation.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.005 & ORS 279.007
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; Renumbered from 125-310-0015; DAS 1-1998, f. & cert. ef. 4-1-98; DAS
4-2000, f. & cert. ef. 4-21-00

DIVISION 31
RETAINAGE FEES AND ACCOUNTS

125-031-0000
Deposits in Lieu of Retainage on Public Contracts

(1) When a contractor elects to deposit securities with a bank or
trust company in lieu of retainage on public contracts, the securities
will be held by the custodian in fully transferable form and under the
control of the public body.

(2) Non-negotiable securities so deposited shall have proper
instruments attached to enable the public body to effect transfer of title
should the contractor be unable to fulfill the contract obligations.

(3) The custodian bank or trust company will issue a safekeeping
receipt for the securities to the public contracting agency. The receipt
will describe the securities, the par value, the name of the contractor,
and project number or other project identification.

(4) Unless otherwise mutually agreed, the value placed upon said
securities shall be market value.

(5) Securities deposited in the manner described above will be
released by the bank or trust company only upon the written in-
structions and authorization of the public contracting agency.

(6) In lieu of the above, an escrow agreement mutually accept-
able to the contractor and the public contracting agency and the bank

or trust company may be used.
Stat. Auth.: ORS 297
Stats. Implemented:
Hist.: PCRB 1, f. 12-23-75, ef. 1-1-76; Repealed & Readopted by PCRB 6, f. &
ef. 4-8-76; Renumbered from OAR 127-050-0030 (pursuant to Ch 690, OL 1983)

125-031-0005
Approved Securities Acceptable in Lieu of Retainage Fees

(1) Bills, certificates, notes, or bonds of the United States.

(2) Other obligations of the United States or its agencies.

(3) Obligations of any corporation wholly owned by the federal
government.

(4) Indebtedness of the Federal National Mortgage Association.

(5) General obligation bonds of the State of Oregon or any polit-
ical subdivision thereof.

(6) Time Certificates of deposit or savings account passbooks
issued by a commercial bank, savings and loan association, or mutu-
al savings bank, duly authorized to do business in Oregon.

(7) Corporate bonds rated “A” or better by a recognized rating
service.

(8) General obligation improvement warrants issued pursuant to
ORS 287.502.

(9) Irrevocable letters of credit from a bank doing banking busi-

ness in Oregon.
Stat. Auth.: ORS 279
Stats. Implemented:
Hist.: PCRB 1, f. 12-23-75, ef. 1-1-76; Repealed & Readopted by PCRB 6, . &
ef. 4-8-76; PCRB 106, f. & ef. 9-29-77; PCRB 4-1978, f. & ef. 3-3-78; Renum-
bered from 127-050-0040 (pursuant to Ch. 690, OL 1983)

125-031-0006
Approval of Surety Bond in Lieu of Retainage Fees

(1) The Department of Administrative Services may, at its sole
discretion, accept surety bonds in lieu of all, any portion of, or none
of funds retained or to be retained during performance of a contract.

(2) The contractor must make application when seeking to sub-
stitute a surety bond.

(3) Such application shall include:

(a) Names and addresses of all those holding a direct, beneficial
or equitable interest in the contracting firm. Equitable ownership inter-
ests of less than 15 percent need not be reported;

(b) Prior five years experience of firm and principal members;

(c) A list of subcontractors and suppliers for whom the contrac-
tor is or will be withholding retainage under the contract, and the
amount or percentage of such retainage;

(d) A certified statement agreeing to reduce retainage of the sub-
contractors and suppliers in an amount equal to that requested in the
application in return for a like surety bond;

(e) A statement concerning whether the bond is intended for all
or a portion of the retainage, and if it is for a portion, what amount of
percentage;

(f) A list of all claims pending, and a list of all claims where the
contractor, or surety, has agreed, or a court has found the contractor
to be at fault, against any retainage fees or performance bonds of con-
tractor or any instance where retainage has been forfeited by the con-
tractor.

(4) Both the application and the Surety Bond must be approved
by the Attorney General’s Office and the Department of Administra-
tive Services.

(5) Surety Bonds will only be considered for acceptance if they
are from a surety company authorized to do business in the State of
Oregon. A certified copy of a current license issued by the Oregon
Department of Insurance and Finance must be submitted to satisfy this
requirement.

(6) The Department of Administrative Services may approve a
Surety Bond for any part of funds retained or to be retained during per-

formance of the contract.
Stat. Auth.: ORS 279.420 & ORS 283.060
Stats. Implemented:
Hist.: GS 1-1989(Temp), f. & cert. ef. 7-13-89; GS 2-1990, f. & cert. ef. 1-12-
90

125-031-0010
Retainage Deposited in Interest-Bearing Account

(1) When a contractor elects to have an interest-bearing account
established for deposit of retainage in a bank, savings bank, trust com-
pany, or savings association, the account will be established by the
public contracting agency for the benefit of and under the control of
the public contracting agency, with interest accruing to the contrac-
tor.

(2) When the account is established, proper instruments shall be
furnished to the bank, savings bank, trust company, or savings asso-
ciation to prohibit withdrawal or transfer of the funds in the account
except upon written instructions and authorization of the public con-
tracting agency, and to enable the public contracting agency to close
the account if in the judgment of the public contracting agency the con-
tractor has not fulfilled the contract obligations.

(3) The bank, savings bank, trust company, or savings associa-
tion will issue to the public contracting agency a receipt acknowl-
edging the deposit and, on the initial receipt, describing the account,
the provision for interest, the name of the contractor, and the full name
under which the account is established.

(4) The amount deposited and accrued interest will be released
by the bank, savings bank, trust company, or savings association only
upon the written instructions by the public contracting agency.

(5) When the public contracting agency is an agency of the State
of Oregon, the account shall be established through the State Trea-

surer.
Stat. Auth.: ORS 279.420 & ORS 283.060
Stats. Implemented:
Hist.: PCRB 1, f. 12-23-75, ef. 1-1-76; Renumbered from 127-050-0050 (pursuant
to Ch 690, OL 1983); GS 2-1989(Temp), f. & cert. ef. 7-13-89; GS 1-1990, f. &
cert. ef. 1-12-90

DIVISION 35
FEDERAL SURPLUS PROPERTY

125-035-0005
Authority

The Department of Administrative Services, State of Oregon, is
authorized by ORS 279.820 to acquire, warehouse and distribute fed-
eral surplus property from the Government of the United States or any
surplus property disposal agency thereof (all such property is here-
inafter referred to as “Federal surplus property”) to all eligible donees
in the state and to enter into cooperative agreements pursuant to the
provisions of 41 CFR Ch. 101-44.206.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279 & ORS 283

Stats. Implemented:

Hist.: GS 3-1984, f. 6-29-84, ef. 6-30-84; GS 1-1994, f. & cert. ef. 11-1-94
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125-035-0010
Designation of the State Agency

The plan, as required in FPMR 101-44.202 shall be administered
by the Transportation, Purchasing and Print Services Division, Depart-
ment of Administrative Services, Surplus Property Section, hereafter
referred to as the State Agency for Surplus Property (SASP). The
SASP reports directly to the Administrator, Transportation, Purchas-
ing and Print Services Division. The SASP has complete responsibility
and authority to carry out the requirements of acquiring, warehousing
and distributing Federal surplus property in the State of Oregon pur-
suant to the provisions of the Federal Property and Administrative
Services Act of 1949, as amended. SASP’s staffing, structure, and sta-
tus are shown in (Exhibit 1); physical facilities are described in
(Exhibit 2).

[ED. NOTE: Exhibits referenced in this rule are available from the agency]

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279 & ORS 283

Stats. Implemented:
Hist.: GS 3-1984, f. 6-29-84, ef. 6-30-84; GS 1-1994, . & cert. ef. 11-1-94

125-035-0015
Inventory Controls and Accounting Systems

The following shall be the responsibility of the SASP when
acquiring Federal surplus property for the distribution center inven-
tory and reallocating it to donees:

(1) Inventory Controls:

(a)(A) Immediately upon receipt, Federal surplus property shall
be moved into a receiving area for check in. If personnel are not imme-
diately available, the property shall be held in a protected area until
it can be received.

(B) Shipping documents and the applicable SF-123 and its attach-
ments shall be used to check and identify the property;

(C) Overage and shortage reports, and supplemental SF-123’s,
shall be prepared in accordance with the requirements of Federal
Property Management Regulations (FPMR) 101-44.115 and
mailed to the appropriate General Services Administration regional
office. Upon verifying the description, condition, and quantity, of the
Federal surplus property, a stock tag containing the following data
shall be prepared and attached to each item to identify it as follows:

(i) Oregon List number;

(ii) Item number;

(iii) Unit acquisition cost;

(iv) Description, including serial number, if applicable;

(v) Unit of measure;

(vi) Unit service and handling charge.

(b) Following verification of receiving information, individual
stock record cards shall be prepared on all items of Federal surplus
property having an individual acquisition cost of five dollars or more.
All actions, including receipt, donation and inventory status shall be
recorded on this card. The stock record card shall be retained on file
for not less than three years after the property has been donated;

(c) A physical inventory shall be taken annually of all Federal
surplus property in possession of the SASP. Shortages and overages
shall be listed on the annual inventory report. This report shall be used
to record inventory adjustments and must be approved by the super-
visor before posting to the stock cards. Adjustments to the inventory
record shall be made only when all reasonable efforts have been
exhausted to determine the reason for variance. A statement explain-
ing the variance shall be included in the corrected inventory report.

(d) After receiving approval from the GSA Regional Office, all
federal surplus property retained by SASP for internal use will be
recorded on separate records from donable property for control and
accountability.

(2) Accounting Systems: A state approved double entry account-
ing system shall be used. It shall include a chart of accounts, a gen-
eral ledger with accounts for all assets, liabilities, income, and expense,
and journals for all original records of transactions. It shall identify and
separately account for funds accumulated from service charges.
Monthly and year-end reports shall be provided for management vis-

ibility and program control.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 279 & 283
Stats. Implemented:
Hist.: GS 3-1984, f. 6-29-84 & ef. 6-30-84; GS 1-1994, f. & cert. ef. 11-1-94

125-035-0020
Return of Donated Property by Donee

(1) When a determination has been made that federal surplus
property has not been put to use by a donee within one year from the
date of receipt of the property or the donee has not used the property
for one year thereafter under the terms and conditions of eligibility,
and if the Federal surplus property is determined to still be usable, the
donee must:

(a) Return the property at the donee’s own expense to the SASP
distribution center. Property retuned by a donee shall be received into
inventory stock control for reissuance to other donees; or

(b) Transfer the property to another eligible donee as directed by
the SASP; or

(c) Make such other disposal of the property as the SASP may
direct.

(2) The SASP shall periodically reemphasize this Federal surplus
property utilization requirement when corresponding and meeting with
donees and when surveying the utilization of donated Federal surplus

property at donee facilities.
Stat. Auth.: ORS 279 & ORS 283
Stats. Implemented:
Hist.: GS 3-1984, f. 6-29-84 & ef. 6-30-84; GS 1-1994, . & cert. ef. 11-1-94

125-035-0025
Financing and Service Charges

(1) ORS 279.822 authorizes the use of the Department of Admin-
istrative Services Operating Fund (the Fund) to finance the acquisi-
tion and distribution of Federal surplus property. The Fund is main-
tained by the collection of service and handling charges from property
donations to the donees of the Federal Surplus property.

(2) The service charge is based on the pro-rated expenses
incurred annually by the SASP including but not limited to the fol-
lowing major cost areas: personnel, transportation, utilities, fuels,
telephone, warehousing, storage, compliance, insurance, printing, sup-
plies and travel. Service charges shall be assessed at a rate designed
to cover all direct and indirect costs involved in acquiring and dis-
tributing Federal surplus property.

(3) The service charges shall be fair and equitable in relation to
the service performed. Emphasis shall be placed on keeping the ser-
vice charge to a minimum but at the same time providing the neces-
sary service and funds to operate the SASP on a sound financial basis.
Other factors considered in applying service charges are; original
acquisition cost, present value, screening cost, quantity, condition,
desirability of the property, transportation cost, loading and unload-
ing cost, packing and crating, administrative costs, repair and reha-
bilitation, utilization and compliance.

(4) Service charges for Federal surplus property are determined
by the expenses and factors listed in sections (2) and (3) of this rule.
When the Fund’s balance is determined by SASP to be either insuffi-
cient or excessive, service changes shall be adjusted accordingly.

(a) The maximum service charge per item of property shall not
exceed $15,000;

(b) If a donee screens and arranges delivery of Federal surplus
property, the service charge assessed to the donee shall be 4% of acqui-
sition value for miscellaneous items, and 6% for licensed vehicles,
boats, and heavy equipment, or property requiring an 18 month restric-
tion period;

(c) If the SASP screens and arranges delivery of Federal surplus
property to a donee, the service charge shall be 4% of acquisition value
for miscellaneous items, and 7% for licensed vehicles, boats, and
heavy equipment, or property requiring an 18 month restriction peri-
od;

(d) If the Federal surplus property is handled at SASP’s distri-
bution center, the following service charge schedule shall be used:

(A) Acquisition Cost $0-$5,000, Percent Charge 0-30%;

(B) Acquisition Cost $5,001-$20,000, Percent Charge 0-25%;

(C) Acquisition Cost Above $20,000, Percent Charge 0-15%;

(e) Federal surplus property made available to eligible nonprof-
it providers of assistance to homeless individuals shall be distributed
at a nominal cost for care and handling of the property.

(5) Exceptions — the following exceptions to Section 4, sub-
sections (a)—(e) of this rule address problem areas which are frequently
encountered. Special or extraordinary costs may be added to, or sub-
tracted from the service charge as follows:

(a) Rehabilitated property — direct costs for property rehabilitation
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bilitate Federal surplus property, except when such property is received
by the donee directly from the Federal holding agency.

(b) Overseas property — additional direct costs for obtaining the
Federal surplus property may be added;

(c) Long-haul property — charges for major items with unusu-
al costs may be added. Any such costs which are anticipated shall be
discussed with the donee prior to shipment;

(d) Special handling — an additional charge may be made for
dismantling, packing, crating, shipping, delivery and other extraordi-
nary handling charges;

(e) Screening — Extraordinary costs incurred in screening prop-
erty may be added;

(f) Condition code — when an obvious incorrect condition code
has been assigned, the correct code shall be used for discount purposes.

(g) Acquisition cost — when an incorrect acquisition cost has
been detected, there shall be an adjustment in service charges to reflect
the correct acquisition cost. The correct acquisition cost will deter-
mined by researching available records for similar equipment or sup-
plies, including federal stock/pricing manuals.

(6) In event the program authorized by ORS 279.800, et seq., is
abolished, any balance in the Fund which is attributable to SASP’s
activities shall be divided among the participating donees during the
immediately preceding fiscal year, in accordance with, and except as
otherwise allowed or provided in, ORS 279.822(3).

(7) Service charge payments remitted to SASP by donees shall
be used to cover the direct and indirect costs of operations and, indi-
rectly, for the benefit of the participating donees, and for no other use
or purpose. SASP’s costs of operation include, as provided by state
law, acquiring and/or improving offices and warehouse facilities.

(8) Service charge payments received by SASP may be used,
among other purposes, to purchase necessary equipment and supplies,
to repair and rehabilitate equipment, and to purchase replacement
parts.

(9) Minimum service charges shall be assessed to donees in cases
where the SASP provides document processing only and no other
direct costs are involved. Based on an analysis of SASP expenses to
facilitate the transfer of Federal surplus property, the service charge
shall be discounted twenty-five percent for the donee locating and
screening the property, and ten percent for direct pickup by the donee.
These discounts shall be based upon the service charge that would
have been assessed if the Federal surplus property had been transferred

from the SASP distribution center.
Stat. Auth.: ORS 279 & ORS 283
Stats. Implemented:
Hist.: GS 3-1984, f. 6-29-84, ef. 6-30-84; GS 8-1986, f. & ef. 10-10-86; GS 1-
1994, f. & cert. ef. 11-1-94

125-035-0030
Terms and Conditions on Donated Property

(1)(a) The SASP shall require each donee, as a condition of eli-
gibility for receiving allocation(s) of Federal surplus property, to file
with the SASP an application, certification and agreement form estab-
lishing the terms, conditions, reservations and restrictions under which
all Federal surplus property shall be allocated by SASP to the donee.
Each form must be signed by the Chief Executive Officer of the donee
agreeing to such terms, conditions, reservations and restrictions prior
to the allocation of any Federal surplus property to the donee. The cer-
tifications and agreements, and the terms, conditions, reservations and
restrictions shall be printed on the reverse side of each SASP proper-
ty issue and invoice document. The SASP shall make it an express
term of all donation agreements that all donees comply with the statu-
tory requirement that all property acquired by donees must be placed
into use within one year of donation and be used for one year there-
after. The SASP property issue and invoice document is included in
the attachments to this plan (Exhibit 3);

(b) The following periods of restriction are established by the
SASP on all items of Federal surplus property with a unit acquisition
cost of $5,000 or more, and on all passenger motor vehicles:

(A) All passenger motor vehicles — 18 months from the Feder-
al surplus date the property is placed in use by the donee.

(B) Items with a unit acquisition cost of $5,000 or more — 18
months from the date the Federal surplus property is placed in use,
except for such other items of major equipment on which the SASP
and General Services Administration may designate a further period
of restriction;

(C) Aircraft (except combat type) and vessels (50 feet or more
in length) with a unit acquisition cost of $5,000 or more — 60 months
from the date the Federal surplus property is placed in use. Such dona-
tions shall be subject to the requirements of the Conditional Transfer
Document (Exhibits 4 and 5);

(D) Aircraft (combat type) — restricted in perpetuity. Donation
of combat type aircraft shall be subject to the requirements of a Con-
ditional Transfer Document (Exhibit 6).

(E) Foreign Gifts — Ten years from the date the gift or decora-
tion was placed in use by the donee as stated in the Donee Letter of
Intent.

(c) The SASP may reduce, for good and sufficient reasons, the
period of restriction on items of Federal surplus property described in
subparagraphs (b)(A) and (b)(B) of this section, at the time of dona-
tion but in no event shall the period of restriction be less than 18
months from the date the Federal surplus property is placed in use by
the donee (e.g., condition of the Federal surplus property, or the pro-
posed use, secondary, cannibalization, etc.) (Exhibit 7);

(d) The SASP, at its discretion, and when considered appropri-
ate, may impose such terms, conditions, reservations and restrictions
as it deems reasonable on the use of donated Federal surplus proper-
ty other than items with a unit acquisition cost of over $5,000 or more,
and passenger motor vehicles.

(2)(a) The SASP may amend, modify, or remove any term, con-
dition, reservation or restriction it has imposed on the donee of Fed-
eral surplus property in accordance with the standards prescribed and
in accordance with the enclosed standards (Exhibit 7), provided that
the conditions pertinent to each situation have been demonstrated to
the satisfaction of the SASP and made a matter of public record by the
SASP.

(b) The SASP shall impose on the donation of any item of Fed-
eral surplus property, regardless of unit acquisition cost, such special
handling or use limitations as the General Services Administration
may determine necessary because of the characteristics of the prop-
erty. Use restrictions imposed by General Services Administration
shall not be removed by the SASP without prior General Services
Administration concurrence.

(c) The SASP shall make it an express term of all donation agree-
ments that all donees comply with the statutory requirement that all
items donated must be placed into use within one year of donation and
be used for one year after being placed in use. If not so used, the prop-
erty shall be returned to the SASP if it is still usable, or otherwise han-
dled in accordance with the provisions of OAR 125-035-0020 of this

lan.
P [ED. NOTE: Exhibits referenced in this rule are available from the agency.]
Stat. Auth.: ORS 279 & ORS 283
Stats. Implemented:
Hist.: GS 3-1984, f. 6-29-84, ef. 6-30-84; GS 1-1994, f. & cert. ef. 11-1-94

125-035-0035
Non-Utilized Donated Property

(1) All Federal surplus property in the possession of the SASP
for 18 months, which cannot be utilized by eligible donees, shall be
reported to the General Services Administration for disposal autho-
rization in accordance with FPMR 101-44.205. In accordance with
this regulation SASP shall:

(a) Transfer the property to another state agency or federal agen-
cy; or

(b) Sell the property by public sale; or

(c) Abandon or destroy the property.

(2) In the event of disposal by transfer to another agency or by
public sale, the SASP may seek such reimbursement as is authorized
in accordance with FPMR 101-44.205.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279 & ORS 283

Stats. Implemented:
Hist.: GS 3-1984, f. 6-29-84, ef. 6-30-84; GS 1-1994, f. & cert. ef. 11-1-94

125-035-0040
Fair and Equitable Distribution

The SASP shall make Federal surplus property available to eli-
gible donees in the state on a fair and equitable basis.

(1)(a) The distribution of Federal surplus property shall be based
on the SASP’s determination of relative needs, resources and ability
to utilize the property. Factors to be considered in determining rela-
tive needs of the donee program:
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(A) Size and type of program conducted by each prospective
donee;

(B) Contemplated use and frequency of use by each prospective
donee;

(C) Economic condition of the prospective donee activity or insti-
tution;

(D) The prospective donee’s critical or urgent need for the prop-
erty;

(E) Interest in and expression of need for the available property
by the donee;

(b) Ability to utilize:

(A) Length of time in contemplated usage and frequency of use;

(B) When the item can be put to use;

(C) Availability of funds to repair or maintain property;

(D) Ability of the donee to select and remove property from the
federal activity of distribution center on a timely basis;

(E) Type and quantity of property received by the donee to date.

(2)(a) The SASP operates a distribution center to service the eli-
gible donees in the distribution of available Federal surplus property.
To insure that eligible donees located a greater distance from the dis-
tribution center are treated equitably, a “Want List” system shall be
maintained that aims for direct shipment of allocated items from the
Federal holding agencies to the donee’s intended place of use. Donees
are encouraged to submit a list of major items needed such as vehi-
cles, construction equipment, materials handling equipment, machine
tools, generators, air compressors, business machines, boats, aircraft,
large electronic and scientific type items, etc. SASP employees shall
be guided by these requests in their search and selection of allocable
Federal surplus property. Items listed on a “Want List” shall be dis-
tributed to eligible donees on the basis of need, resources and ability
to utilize the property as outlined in section (1) of this rule. Small mis-
cellaneous items shall be available from the distribution center which
shall be open seven hours per day five days a week;

(b) Miscellaneous items shall be available on a supermarket plan,
with quantity limited to any one donee depending upon the total quan-
tity on hand.

(3) The SASP shall recommend to General Services Admini-
stration the certification of donee screeners as are qualified and need-
ed in accordance with FPMR 101-44.116. The SASP shall, insofar as
practical, select that Federal surplus property requested by the donees
and arrange for direct pickup or shipment of the property to the donee,
if requested to do so.

(4) Donees which suffer or experience a local disaster and/or loss
of donee property due to fire, flood, tornado, or other casualty, shall
be given a temporary priority for all requested items of Federal sur-
plus property. Special efforts will be made by the SASP to locate and
distribute property needed by donees which have suffered casualty
losses.

(5) Where competing requests are received for Federal surplus
property items, SASP shall make a determination as to the donee based

on the evaluation of the criteria in section (1) of this rule.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 279 & ORS 283
Stats. Implemented:
Hist.: GS 3-1984, f. 6-29-84, ef. 6-30-84; GS 1-1994, f. & cert. ef. 11-1-94

125-035-0045
Eligibility

(1)(a) The SASP shall contact and instruct all known potential
donees in the state on the procedures to follow in establishing their eli-
gibility to participate in the Federal surplus property program;

(b) In establishing a list of the potential donees, the SASP shall
use the standards and guidelines set forth in FPMR 101-44.207 as well
as the following sources:

(A) Public Agencies:

(i) Listings of cities and towns;

(i) Listings of counties, state departments, divisions, councils,
commissions, institutions, including the legislative and judicial branch-
es of state government, etc.;

(iii) Listings of local departments, divisions, commissions, coun-
cils, etc.

(B) Non-profit, Tax-exempt Units:

(i) State departments and others for listing of all local units
approved or licensed by them;

(ii) Existing listings of units now eligible to participate in the Fed-
eral surplus property program;

(iii) Inquiries, letters, telephone calls, etc., received relative to eli-
gibility.

(2) Contacts shall be made by letter, telephone, general meetings,
and conferences with the groups listed above, supplemented as nec-
essary by news releases, informational bulletins, attendance at con-
ferences and meetings, to discuss the Federal surplus property pro-
gram.

(3) As a condition of eligibility each potential donee shall be
required to file with the SASP:

(a) An application certification and agreement form signed by the
chief executive officer accepting and agreeing to be bound by the
terms and conditions under which Federal surplus property shall be
transferred. (Exhibit 8);

(b) A written authorization signed by the chief administrative
officer or executive head of the applicant or a resolution of the gov-
erning board designating one or more representatives to act for the
applicant, obligate any necessary funds, and execute issue and invoice
documents. (Exhibit 9);

(c) Assurance of compliance indicating acceptance of Civil
Rights laws and Non-Discrimination on the basis of race, color, nation-
al origin, gender, age or disability in accordance with General Services
Administration regulations and requirements. (Exhibit 10);

(d) The legal name of applicant, address and telephone number
and its status as a public agency or non-profit, tax-exempt, educational
or public health activity, provider of assistance to homeless, and/or a
program for older Americans;

(e) Details and scope of the applicant’s program, including its dif-
ferent activities and functions;

(f) A list of the types and kinds of equipment, vehicles, machines,
or other items needed by the applicant;

(g) Financial information, as requested by SASP, to help in eval-
uating the applicant’s relative needs and resources;

(h) Proof of the applicant’s tax-exempt status under Section 501
of the Internal Revenue Code of 1954 (for non-profit activities only);
and

(1) Proof that the applicant is approved, accredited or licensed in
accordance with FPMR 101-44.207.

(4) All approvals of eligibility shall be reviewed and updated
every three years, except for skilled nursing homes, intermediate care
facilities, alcohol and drug abuse centers, programs for older indi-
viduals and any other programs that are certified, approved and/or
licensed, which must be reviewed and updated each year.

[ED. NOTE: The Exhibits referenced in this rule are available from the agency]

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279 & ORS 283

Stats. Implemented:

Hist.: GS 3-1984, f. 6-29-84, ef. 6-30-84; GS 1-1994, f. & cert. ef. 11-1-94

125-035-0050
Compliance and Utilization

(1) Separate warehouse property issue and invoice documents
shall be prepared for each item of Federal surplus property with an
acquisition cost of $5,000 or more and for all passenger motor vehi-
cles. An additional statement, establishing property utilization stan-
dards, shall be printed on the face of the property issue and invoice
document advising the donee that this item of Federal surplus prop-
erty must be placed in use within one year of acquisition and used con-
tinuously for a period of 18 months thereafter.

(2) Passenger motor vehicles, and other motor vehicles required
to be licensed by the Oregon Department of Transportation’s Driver
and Motor Vehicle Services shall be licensed, and filed with the SASP
shown as the security interest holder. When the vehicle has been uti-
lized in accordance with the terms and conditions of transfer, and when
18 months of use have expired, the SASP shall release the title to the
donee.

(3) At least once during the period of restriction, SASP person-
nel, or a designated representative, shall review all passenger motor
vehicles and issued items with an original acquisition value of $5,000
or more to determine that these items are being utilized in accordance
with the purpose for which acquired. Review shall consist of a mini-
mum of 5% on site physical inspections and written certification of
property utilization by donee.

(4) During the physical review, a SASP representative shall
ascertain whether the donee is complying with any special handling
conditions or use limitations imposed on items of property by General
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Services Administration in accordance with FPMR 101-44.108. The
review shall include a survey of donee compliance with the statutory
requirements that all items of property acquired by the donee have
been placed into use within one year of acquisition and used for one
year thereafter. Written reports on utilization and compliance
reviews shall be made and placed on file.

(5) Whenever there is any indication of misuse, noncompliance,
or alleged fraud, the SASP shall initiate the appropriate level of inves-
tigation of the allegations, including a report to the FBI when appro-
priate. The General Services Administration shall be notified of all
cases including misuse, noncompliance, or alleged fraud. The State
Agency for Surplus Property shall take necessary actions to assist Gen-
eral Services Administration and other Federal and State agencies in
investigating such cases.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279 & ORS 283

Stats. Implemented:

Hist.: GS 3-1984, f. 6-29-84, ef. 6-30-84; GS 1-1994, . & cert. ef. 11-1-94

125-035-0055
Consultation with Advisory Bodies and Private Groups

The State Agency for Surplus Property shall establish an Advi-
sory Board that represents both public and non-profit donee agencies,
institutions, and organizations and that is comprised of donee repre-
sentatives from various geographic locations throughout the state. The
manager of the Federal Surplus Property Program shall act as chair-
person. The Board shall meet annually or at the discretion of the chair-
person. The membership may fluctuate to fully meet the interests of
eligible donees in the state. The minutes of the meeting shall be used
to report on the donation program to the groups concerned, and the
board shall solicit expressions of need and interest from eligible
donees so that the SASP and General Services Administration may be
advised of such requirements, including requirements for special items
of property.

Stat. Auth.: ORS 279 & ORS 283

Stats. Implemented:
Hist.: GS 3-1984, f. 6-29-84, ef. 6-30-84; GS 1-1994, f. & cert. ef. 11-1-94

125-035-0060
Audit

(1) A Secretary of State’s Audit Division review shall be per-
formed in accordance with the external audit requirements of the
Office of Management and Budget Circular No. A-128 “Audits of
State and Local Governments.” Two copies of this audit report made
pursuant to this Circular shall be provided to the appropriate Gener-
al Services Administration regional office. This review shall cover the
conformance of the state agency with the state plan of operation and
the requirements of 41 CFR 101-44.

(2) General Services Administration representatives may review
SASP operations periodically, and may for appropriate reasons, con-
duct their own audit of the SASP following due notice to the Gover-
nor of the reasons for such audit. Financial records and all other books
and records of the SASP shall be made available to all authorized Fed-

eral activities.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 279 & ORS 283
Stats. Implemented:
Hist.: GS 3-1984, f. 6-29-84, ef. 6-30-84; GS 1-1994, f. & cert. ef. 11-1-94

125-035-0065
Cooperative Agreements

(1) The Oregon Department of Administrative Services is autho-
rized, pursuant to statute, to enter into cooperative agreements with the
Administrator of General Services Administration for the use of prop-
erty, facilities, personnel and services. Such agreements may or may
not require payment or reimbursement for use by the SASP of any sur-
plus personal property in its possession, subject to conditions imposed
by the General Services Administration. It is the desire of the SASP to
continue, renew, or enter into such agreements authorized under Sec-
tion 203(n) of the Act, 40 USC para 471, et seq.

(2) Periodically, internal audits shall be performed on the oper-
ations and financial affairs of the SASP. External audits will meet the
requirements of the Office of Management and Budget Circular A-128
“Audits of State and Local Governments.” The state and SASP will
provide GSA two copies of any audit report made pursuant to the cir-
cular, or with copies of the sections pertaining to the Federal Dona-

tion Program. An outline of the necessary corrective action the SASP
will take to comply with scheduled completion dates shall be sub-
mitted with the audit report. General Services Administration may
conduct their own audit of the SASP following due notice to the chief
executive officer of the state of the reasons for such audit. Financial
records and all other books and records shall be made available by the
SASP for inspection by General Services Administration, the Gener-
al Accounting Office or other authorized Federal activities.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279 & ORS 283

Stats. Implemented:

Hist.: GS 3-1984, f. 6-29-84, ef. 6-30-84; GS 1-1994, f. & cert. ef. 11-1-94

125-035-0070
Liquidation

Should a determination be made to abolish or liquidate the SASP,
advance notice shall be given to General Services Administration, in
accordance with the specific requirements of FPMR 101-
44.202(c)(14), with the reason for abolition or liquidation; schedule
of time to effect the closure; and report to General Services Admini-
stration of the Federal surplus property on hand for retransfer, destruc-
tion or sale. Physical assets shall be converted to cash, and all cash
assets shall be returned to the participating donees in accordance with,
and except as otherwise provided or allowed in, ORS 279.822(3).
Records and accounting information shall be retained for two years

after closure.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 279 & ORS 283
Stats. Implemented:
Hist.: GS 3-1984, f. 6-29-84, ef. 6-30-84; GS 1-1994, f. & cert. ef. 11-1-94

125-035-0075
Records

Copies of SF-123 allocations, warehouse property issue and
invoice documents, log books, and all other official records of the
SASP shall be maintained for not less than three years. Documents
concerning items of Federal surplus property subject to restriction for
more than two years shall be maintained for one year beyond the expi-
ration of the restriction period. Whenever Federal surplus property is
in noncompliance status, records shall be maintained for one year after

the case is closed.
Stat. Auth.: ORS 279 & ORS 283
Stats. Implemented:
Hist.: GS 3-1984, f. 6-29-84, ef. 6-30-84; GS 1-1994, f. & cert. ef. 11-1-94

DIVISION 40
MAIL/DELIVERY SERVICES

125-040-0001
Definitions

As used in this chapter unless the context requires otherwise:

(1) “Department” means the Oregon Department of Adminis-
trative Services.

(2) “Interagency Mail” means:

(a) Mail that is not legally required to bear United States Postage;
and

(b) Originates from persons employed in some capacity by a state
agency; and

(c) Concerns official business of a state agency; and

(d) Is addressed between state offices, facilities, or agencies.

(3) “Regular Interagency Mail” includes standard letter and mani-
la envelopes weighing up to three pounds. Interagency parcels means
items deliverable between state agencies and not exceeding 102 inch-
es in length and girth combined nor weighing more than 50 pounds.

(4) “U.S. Mail” means items which carry U.S. Postal Service
postage paid in full on each piece according to its class and weight cat-
egory.

Stat. Auth.: ORS 283

Stats. Implemented:
Hist.: GS-6-1988, f. 12-1-88, cert. ef. 1-1-89

125-040-0005
Mail Services

(1) Customers. The Department of Administrative Services pro-
vides pick up and delivery of U.S. mail, and interagency mail and
parcels for state agencies, as defined in ORS 291.002. These services
may be extended to local governments by intergovernmental agree-
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ment. Private persons and organizations may not use interagency mail
and parcel delivery services.

(2) Private mail:

(a) In compliance with U.S. Postal Service regulations, the
department will not accept and deliver mail from private persons and
organizations unless the mail carries cancelled U.S. Postal Service
postage;

(b) Private mail that does not have cancelled U.S. postage will
be stamped “Return for Postage” and sent to the United States Post
Office. For example, mail delivered by a professional association for
direct distribution to state agency employees will be refused without
cancelled U.S. postage;

(c) Items submitted for interagency mail service may be opened
and inspected except for sealed letters. The department reserves the
right to refuse any item submitted to the state mail system. Items which
may be refused include hazardous toxins, biomedical material, disease
germs, explosives, personal mail, negotiable instruments such as
bonds, cash, bank deposits or bearer instruments, and mail generated
by private organizations without indication of cancelled U.S. postage;

(d) Notice of the department’s interagency mail practices will be
posted in state mail rooms and pick up and delivery points. Posters are
available from the Department of Administrative Services, Services
Division, State Mail Operations, 550 Airport Road S.E., Salem, OR
97310-1543. Telephone 378-4708.

Stat. Auth.: ORS 283

Stats. Implemented:

Hist.: GS 6-1988, f. 12-1-88, cert. ef. 1-1-89

125-040-0010
Delivery Disclaimer

The department is not responsible for timely delivery of time crit-
ical mail. Mail senders assume all risk of delay, loss or destruction of
mail submitted to the state mail system.

Stat. Auth.: ORS 283

Stats. Implemented:

Hist.: GS 6-1988, f. 12-1-88, cert. ef. 1-1-89

DIVISION 45

DISPOSITION AND ACQUISITION OF REAL PROPERTY
INTERESTS

125-045-0100
Purpose and Application

(1) Purpose. These rules are adopted under the authority of ORS
270.015 and 270.100. These rules set forth certain procedures that
must be followed by State Agencies that intend to acquire, sell, trans-
fer or exchange real property, including transfers of fee title, options
and certain long-term leasehold interests.

(2) Application. Unless stated elsewhere in these rules, these
rules apply to all State Agencies seeking the Acquisition or Terminal
Disposition of a Real Property Interest, except:

(a) The Department of Veterans’ Affairs in any transaction for
the acquisition or sale, or both, by the Director of Veterans’ Affairs
of a home or farm under ORS 88.720, 273.388, 406.050, 407.135,
407.145,407.375 and 407.377; and

(b) Any other State Agency that may be subject to constitution-
al or statutory obligations that supersede all or some of the following
rules. Any State Agency that believes that an Acquisition or Termi-
nal Disposition of a Real Property Interest is exempt from all or a part
of these rules as a result of such a superseding constitutional or statu-
tory requirement shall, at least thirty (30) days prior to the Acquisi-
tion or Terminal Disposition, provide notice to the Division, identi-
fying the specific Real Property Interest or defined class of Real
Property Interests the Acquisition or Terminal Disposition of which
is subject to such superseding constitutional or statutory requirement.
Such notice shall also include the following information:

(A) The Real Property Interest to be acquired or disposed of;

(B) The specific requirements of these rules from which the State
Agency claims to be exempt; and

(C) The constitutional or statutory authority that the State Agen-
cy believe supersedes such rule or rules.

Stat. Auth.: ORS 270.015(2) & ORS 270.100(1)(d)

Stats. Implemented: ORS 244.010 & ORS 270.010

Hist.: DAS 5-2001, f. & cert. ef. 9-10-01; DAS 8-2002, f. & cert. ef. 12-27-02

125-045-0105
Definitions

As used in this Division 45, the following definitions shall apply,
unless the context requires otherwise.

(1) “Acquiring State Agency” means a State Agency that
intends to acquire a Real Property Interest and that is not an Exempt
Acquiring State Agency.

(2) “Acquisition” means the obtaining by a State Agency of a
Real Property Interest, including, but not limited to, a purchase,
exchange, conveyance, donation, or other transfer of that Real Prop-
erty Interest.

(3) “Appraisal” means a written report by a competent real estate
appraiser estimating the fair market value of a Real Property Interest
prepared in accordance with OAR 125-045-0120 or, for Acquisitions
of Real Property Interests having an estimated fair market value of less
than $100,000, a letter of opinion from a licensed real estate profes-
sional.

(4) “Appraised Fair Market Value” means the fair market
value of a Real Property Interest as determined by an Appraisal.

(5) “Department” means the Oregon Department of Adminis-
trative Services.

(6) “Director” means the Director of the Department.

(7) “Division” means the Facilities Division of the Department.

(8) “Division Administrator” means the Administrator of the
Division.

(9) “Disposing State Agency” means a State Agency that will
be disposing of a Real Property Interest.

(10) “Exempt Acquiring State Agency” means every State
Agency that, pursuant to ORS 270.100(2), is not required to report to
the Department its intent to acquire a Real Property Interest, which at
the time of the adoption of these rules are:

(a) The Department of Transportation, if acquiring a highway
right of way;

(b) The State Parks and Recreation Department, if acquiring park
properties; and

(c) The Department of Higher Education, if acquiring property
within the approved projected campus boundaries of institutions sub-
ject to its authority. An Exempt Acquiring State Agency shall com-
ply with all other requirements of these rules.

(11) “Exempt Disposing State Agency” means every State
Agency that, pursuant to ORS 270.100(4), is exempt from having to
secure Department approval of the intended Terminal Disposition of
State Real Property Interests, unless such Terminal Disposition will
be for less than the State Real Property Interest’s Appraised Fair Mar-
ket Value. At the time of the adoption of these rules, the Exempt Dis-
posing State Agencies are:

(a) The State Department of Fish and Wildlife;

(b) The State Forestry Department, if disposing of State forest-
lands;

(c) The Department of Transportation;

(d) The Division of State Lands;

(e) The Department of Higher Education;

(f) Any legislative or judicial branch of the State; and

(g) The State Parks and Recreation Department. An Exempt Dis-
posing State Agency shall comply with all other requirements of these
rules.

(12) “Governing Body” means a board or commission, with con-
stitutional or statutory governing authority over a State Agency,
including the authority to approve the Acquisition or Terminal Dis-
position of a Real Property Interest by such State Agency. The term
“Governing Body” includes but is not limited to the following bod-
ies:

(a) The State Land Board;

(b) The Oregon Board of Forestry;

(c) The State Board of Higher Education;

(d) The Oregon Transportation Commission;

(e) The State Parks and Recreation Commission; and

(f) The Oregon Fish and Wildlife Commission.

(13) “Improvements’ means any and all structures on or attach-
ments to Real Property Interests, but excluding public improvements
as defined in ORS 279.011.

(14) “Office Quarters” has the definition set forth in OAR 125-
120-0100(8).

(15) “PLAC” means the Public Lands Advisory Committee.

(16) “Political Subdivision” means any local governmental unit,
including, but not limited to, a county, city, town, port, dock, com-
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mission or district, that exists under the laws of Oregon and that has
the power to levy taxes.

(17) “Proposal” means a written offer to purchase a State Real
Property Interest, including all necessary attachments, submitted in
response to a Request for Proposals.

(18) “Proposer” means a private individual or entity that submits
a Proposal in response to a Request for Proposals.

(19) “Public Lands Advisory Committee” means the adviso-
ry committee established under ORS 270.120.

(20) “Real Property Interest” means any legal or equitable
interest in land together with any and all Improvements thereon,
including fee title, options, and leasehold interests with a term of more
than twenty (20) years. A Real Property Interest does not include the
leasing of Office Quarters regardless of the term of the lease. A Real
Property Interest does not include an easement, unless the easement
has an estimated Appraised Fair Market Value of $100,000 or greater.

(21) “Request for Proposals” means a solicitation of offers to
acquire a State Real Property Interest made pursuant to OAR 125-045-
0160.

(22) “Right of First Refusal” means the conditional privilege
that the Disposing State Agency, in the exercise of its discretion, con-
sistent with the its and the Department’s, or their officers and employ-
ees, Trust Responsibilities, may grant to a qualifying Proposer under
OAR 125-045-0170 to match the best Proposal for purchase of a State
Real Property Interest. The Right of First Refusal shall contain such
conditions and terms as the Department, subject to legal sufficiency
approval of the Attorney General’s office, may determine to be nec-
essary or desirable.

(23) “State” means the State of Oregon.

(24) “State Agency” means every board, commission, depart-
ment or agency of the State of Oregon, whose costs are paid, in whole
or in part, from funds held in the State Treasury and which is autho-
rized by statute or rule to acquire or dispose of real property that is or
will become a State Real Property Interest.

(25) “State Real Property Interest” means any Real Property
Interest that is owned in the name of the State of Oregon.

(26) “Terminal Disposition” means the relinquishment by the
Disposing State Agency of a State Real Property Interest, including,
but not limited to, a sale, exchange, conveyance, donation, or other
transfer of that State Real Property Interest.

(27) “Trust Responsibility” means the full range of fiduciary
responsibilities, including any statutory or constitutional responsibil-
ities, that the Department and the Acquiring or Disposing State Agen-
¢y, or their officers and employees, have regarding Real Property
Interests proposed to be acquired or State Real Property Interests
offered for Terminal Disposition including but not limited to, the
responsibility of the Department and a Disposing State Agency, or
their officers and employees, to conduct a Terminal Disposition in a
commercially reasonable manner that will ensure a full and reasonable

consideration for the State Real Property Interest being sold.
Stat. Auth.: ORS 270.015(2) & ORS 270.100(1)(d)
Stats. Implemented: ORS 244.010, 270.010, 270.100, 270.105, 270.110,
270.120,270.130 & 270.135
Hist.: DAS 5-2001, f. & cert. ef. 9-10-01; DAS 8-2002, f. & cert. ef. 12-27-02

125-045-0110
Declaration of Intent to Transfer or Acquire a Real Property
Interest

(1) Declaration of Intent to Transfer. Prior to the Terminal Dis-
position by a State Agency of a State Real Property Interest, the State
Agency shall first declare in writing to the Division its intent to dis-
pose of such property. Such written declaration shall include the fol-
lowing:

(a) A detailed description of the State Real Property Interest to
be transferred, including the approximate size in square feet or acreage
and its legal description;

(b) A map showing the location of the State Real Property Inter-
est;

(c) An explanation of the reason for disposal;

(d) An Agency Surplus Real Property Notification Form; and

(e) Any other information the Division may request.

(2) Declaration of Intent to Acquire. Except for Exempt
Acquiring State Agencies, before a State Agency offers to acquire a
Real Property Interest, it shall first declare to the Division in writing
its intent to acquire such property. Such written declaration shall
include the following:

(a) A detailed description of the Real Property Interest sought to
be acquired, including its approximate size in square feet or acreage
and any other requirements of the State Agency;

(b) A description of the location of the Real Property Interest,
including a map showing the location;

(c) An explanation of the reason for the Acquisition;

(d) An Agency Real Property Acquisition Notification Form; and

(e) Any other information the Division may request.

Stat. Auth.: ORS 270.100(1)(d)

Stats. Implemented: ORS 270.100

Hist.: DAS 5-2001, f. & cert. ef. 9-10-01; DAS 8-2002, f. & cert. ef. 12-27-02

125-045-0120
Appraisal and Determination of Value of Real Property Interests

(1) In General. Prior to Acquisition from or Terminal Disposition
to a party other than a State Agency of a Real Property Interest, the
Acquiring or Disposing State Agency shall obtain an Appraisal, as
defined in OAR 125-045-0105(3), of the State Real Property Interest.

(2) Interests Valued at $500,000 or Greater. If the estimated
fair market value of the Real Property Interest is $500,000 or greater,
the Division Administrator:

(a) Shall either select the appraiser or approve the selection of the
appraiser by the Disposing State Agency;

(b) Must approve of the form and substance of the written
Appraisal and the final determination of Appraised Fair Market Value
by the appraiser; and

(c) May require that more than one Appraisal be obtained to
establish the Appraised Fair Market Value for the subject property.

(d) Upon written request by a State Agency, the Division Admin-
istrator may preapprove the State Agency’s appraisal process, pro-
vided such process is consistent with the rule stated herein.

(3) Terminal Disposition for Less Than Appraised Fair Mar-
ket Value. Except for transfers from one State Agency to another, in
no event may any State Agency sell or dispose of any State Real Prop-
erty Interest for less than its Appraised Fair Market Value without
complying with OAR 125-0045-0190(2).

(4) Consideration of Values. Regardless of the Appraised Fair
Market Value of the State Real Property Interest, and prior to Termi-
nal Disposition of a State Real Property Interest to a party other than
a State Agency, the Disposing State Agency shall consider all the val-
ues of such State Real Property Interest to the people of the State,
including values for fish and wildlife habitat and public access to other
real property.

(5) Public Comment on Values. If the Appraised Fair Market
Price of the State Real Property Interest is greater than $100,000, con-
sideration of the value of the State Real Property Interest under OAR
125-045-0120(4) above shall include inviting public comment on such
values. Public comment shall be solicited in the manner set forth in
OAR 125-045-0160(3) or in such other manner as the Division may

approve.
Stat. Auth.: ORS 270.015(2) & ORS 270.100(1)(d)
Stats. Implemented: ORS 270.100 & ORS 270.105
Hist.: DAS 5-2001, f. & cert. ef. 9-10-01; DAS 8-2002, f. & cert. ef. 12-27-02

125-045-0125
PLAC Advice
The PLAC shall advise the Department on all Acquisitions or
Terminal Dispositions valued at $100,000 or more for which the
Department is required to give its consent. The Division and the State
Agency shall consider, but need not follow, the advice of the PLAC.
Stat. Auth.: ORS 270.015(2) & ORS 270.100(1)(d)

Stats. Implemented: ORS 270.120
Hist.: DAS 5-2001, f. & cert. ef. 9-10-01

125-045-0130
Acquisition of a Real Property Interests

(1) Notice to State Agencies of Intended Acquisition. After
receipt of a declaration to acquire a Real Property Interest as set forth
in OAR 125-045-0110(2) and before an Acquiring State Agency other
than an Exempt Acquiring State Agency may unconditionally offer to
acquire any Real Property Interest, the Division shall provide written
notification of the intended Acquisition to all other State Agencies
authorized by statute to own Real Property Interests in the name of the
State. Such notification shall be directed to the office of the State
Agency official who is responsible for an agency’s Real Property
Interest transactions (e.g., “Facilities Coordinator,” “Senior Property
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cialist,” or other comparable positions). Such written notification shall
include the following:

(a) A request that the State Agency give the Division written noti-
fication if such State Agency has a State Real Property Interest that
may match the needs of the Acquiring State Agency that it no longer
needs;

(b) The information required to be provided under OAR 125-045-
0110(1);

(c) The deadline for the State Agency to inform the Division in
writing of any matching State Real Property Interest it controls and
which it no longer needs. Such deadline shall not be less than thirty
(30) days from the date of mailing the notification to State Agencies
by the Division, unless the Division Administrator determines that a
shorter period is in the State’s interest; and

(d) Any other information that the Division or the Acquiring State
Agency deems desirable.

(2) Negotiation with State Agencies.

(a) If a State Agency timely responds to the written notice
described in OAR 125-045-0130(1)(a) above, such responding State
Agency shall thereafter negotiate with the Acquiring State Agency to
determine if an Acquisition and transfer can be consummated.

(b) The Acquiring State Agency may not reject a bona fide offer
by another State Agency to transfer a matching State Real Property
Interest to the Acquiring State Agency, without Division approval.

(3) Final Acquisition. The Acquiring State Agency may proceed
with an Acquisition of a Real Property Interest upon satisfaction of the
requirements of OAR 125-045-0110 to 125-045-0130, provided such

Acquisition is consistent with other applicable provisions of law.
Stat. Auth.: ORS 270.015(2) & ORS 270.100(d)(1)
Stat. Implemented: ORS 270.100
Hist.: DAS 5-2001, f. & cert. ef. 9-10-01; DAS 8-2002, f. & cert. ef. 12-27-02

125-045-0140
Notice to State Agencies of Intended Terminal Disposition of State
Real Property Interests and First Opportunity to Acquire

(1) Notice to State Agencies. After receipt of a declaration to dis-
pose of a State Real Property Interest as set forth in OAR 125-045-
0110(1) above, and before a Disposing State Agency may uncondi-
tionally offer the State Real Property Interest for sale, long-term lease
or other transfer, the Division shall provide written notification of the
intended Terminal Disposition to all State Agencies authorized by law
to acquire Real Property Interests. Such notification shall be directed
to the office of the State Agency official who is responsible for an
agency’s Real Property Interest transactions (e.g., “Facilities Coordi-
nator,” “Senior Property Specialist,” or other comparable positions).
Such written notification shall include the following:

(a) A request that any State Agency with an interest in acquiring
the State Real Property Interest, notify the Division in writing of such
interest;

(b) The information required to be provided under OAR 125-045-
0110(1);

(c) The deadline for the State Agency to provide written notifi-
cation to the Division of its interest in acquiring the State Real Prop-
erty Interest. Such deadline shall not be less than thirty (30) days from
the date of mailing the notification to State Agencies by the Division,
unless the Division Administrator determines that a shorter period is
in the State’s interest; and

(d) Any other information that the Division or the Disposing State
Agency deems desirable.

(2) Negotiation with State Agencies.

(a) If one or more State Agencies timely respond to the written
notice described in OAR 125-045-0140(1) above, such responding
State Agencies shall thereafter negotiate with the Disposing State
Agency to determine if a sale, assignment, lease or other transfer can
be consummated.

(b) Without Division approval, the Disposing State Agency may
not reject another State Agency’s bona fide offer to acquire the State
Real Property Interest.

(c) In the event two or more State Agencies make bona fide offers
to acquire the State Real Property Interest of a Disposing State Agen-
cy, the Division and the Disposing State Agency shall determine, in
their reasonable discretion, which, if any, offer is most advantageous
to the State and the Disposing State Agency. Prior to making such
determination, the Division may solicit the advice of the PLAC.

(d) Neither the Division nor the Disposing State Agency must uti-
lize a competitive bidding process in connection with the Terminal

Disposition of a State Real Property Interest to another State Agen-
cy.

Stat. Auth.: ORS 270.015(2) & ORS 270.100(d)(1)

Stat. Implemented: ORS 270.100 & ORS 270.120

Hist.: DAS 5-2001, . & cert. ef. 9-10-01; DAS 8-2002, f. & cert. ef. 12-27-02

125-045-0150

Notice to Political Subdivisions of Intended Terminal Disposition
of State Real Property Interests and Right of Second Opportunity
to Acquire

(1) Notice to Political Subdivisions. Before a Disposing State
Agency may unconditionally dispose of a State Real Property Inter-
est to other than another State Agency, the Division shall first provide
notification of the intended Terminal Disposition to Political Subdi-
visions. Written notification shall be given by mail to each city, coun-
ty and school district within whose boundaries the State Real Property
Interest is located. Notification shall be given to all other Political Sub-
divisions by at least one of the following methods:

(a) Posting notification of the intended Terminal Disposition on
the Division’s Web site; or

(b) Publication meeting the requirements set forth in OAR 125-
045-0160(3).

(2) Contents of Notice. All such notifications shall include the
following:

(a) A request that any Political Subdivision with an interest in
acquiring the State Real Property Interest notify the Division in writ-
ing of such interest;

(b) The information required to be provided under OAR 125-045-
0110(1);

(c) The deadline for the Political Subdivision to provide written
notification to the Division of its interest in acquiring the State Real
Property Interest. Such deadline shall not be less than thirty (30) days
from the date of the first notification, unless the Division Adminis-
trator finds a shorter period is in the State’s interest;

(d) A Reservation of the right of the Disposing State Agency and
the Division to reject any offers;

(e) Notice to Political Subdivisions that a Political Subdivision’s
right to acquire the State Real Property Interest is subject and subor-
dinate to the right of State Agencies to acquire the State Real Prop-
erty Interest (this notice is unnecessary if the procedure described in
OAR 125-45-0140 has been fully completed without a transfer to
another State Agency); and

(f) Any other information that the Division or the Disposing State
Agency deems desirable.

(3) Transfer to Political Subdivisions.

(a) If no State Agency indicates an interest in acquiring the State
Real Property Interest, or if a sale or other transfer to another State
Agency cannot be finalized, any Political Subdivision that has time-
ly responded to the notice described in OAR 125-045-0150(1) above
may negotiate with the Disposing State Agency to determine if a sale
or other transfer can be consummated.

(b) The Disposing State Agency shall consider any bona fide
offer submitted by a Political Subdivision, but shall have no obliga-
tion to sell or otherwise transfer the State Real Property Interest to the
Political Subdivision.

(c) No sale or other transfer of a State Real Property Interest to
a Political Subdivision for less than the Appraised Fair Market Value
shall be permitted without the written approval of the Division or
Director in accordance with OAR 125-045-0190(2).

(d) In the event of two or more Political Subdivisions make bona
fide offers to acquire the State Real Property Interest of a Disposing
State Agency, the Division and the Disposing State Agency shall
determine, in their reasonable discretion, which, if any, offer is accept-
able to the State.

(e) The Disposing State Agency or the Division may place any
conditions on the transfer of a State Real Property Interest to a Polit-
ical Subdivision it deems advisable, including but not limited to a
requirement that:

(A) Any State Real Property Interest sold or transferred to a Polit-
ical Subdivision be subject to a deed restriction that the property be
used solely for a public purpose or benefit; and/or

(B) That such State Real Property Interest not be resold to a pri-
vate purchaser without the consent of the State.

(f) Neither the Division nor the Disposing Agency must utilize
a competitive bidding process in connection with the Terminal Dis-
position of State Real Property Interest to a Political Subdivision.
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Stat. Auth.: ORS 270.100(1)(d)
Stats. Implemented: ORS 270.100
Hist.: DAS 5-2001, f. & cert. ef. 9-10-01; DAS 8-2002, f. & cert. ef. 12-27-02

125-045-0160
Terminal Dispositions of State Real Property Interests to Other
Individuals or Entities

(1) General Rule; Exceptions.

(a) If a Disposing State Agency does not sell or transfer a State
Real Property Interest to either a State Agency or a Political Subdi-
vision pursuant to the provisions outlined above, then the Disposing
State Agency may dispose of such State Real Property Interest to any
other party subject to the rules and procedures set forth below.

(b) The provisions of OAR 125-045-0160 apply to sales and leas-
es of State Real Property Interests only. Exchanges of Real Property
Interests are excluded from this rule, provided that the State Real Prop-
erty Interest is being transferred in exchange for a unique, specific par-
cel of real property desired by the Disposing State Agency in the con-
duct of its agency mission and the Division has been notified.

(2) Right of First Refusal Determination. Prior to proceeding
with the public notice and solicitation procedures below, the Dispos-
ing State Agency shall determine, with the advice and consent of the
Division, whether any party is entitled to a Right of First Refusal pur-
suant to OAR 125-045-0170 below. If a Right of First Refusal is grant-
ed, the provisions of OAR 125-045-0170 shall apply.

(3) Notice. The Disposing State Agency or the Division shall pro-
vide published notice of the proposed Terminal Disposition of the
State Real Property Interest. Such notice shall be published in one or
more newspapers of general circulation in the county or counties in
which the State Real Property Interest is located, and in any other
newspapers the Disposing State Agency or the Division deems advis-
able. The notice shall be published not less than once a week, for three
successive weeks. The published notification shall include the fol-
lowing:

(a) A general description of the State Real Property Interest sub-
ject to Terminal Disposition, including a legal subdivision description,
if any;

(b) The minimum asking price;

(c) The name and address of the person to contact to obtain any
additional information concerning the State Real Property Interest;

(d) A Request for Proposals, including the address to which the
Proposal must be delivered and the date and time the Proposal is due,
which shall not be less than thirty (30) days from the date of the first
notice;

(e) A requirement that a security deposit in the amount and form
required by OAR 125-045-0160(4) shall be submitted with the Pro-
posal;

(f) If applicable, a notice that the Terminal Disposition of the
State Real Property Interest may be subject to a Right of First Refusal
granted pursuant to OAR 125-045-0170 below; and

(g) A reservation of the right of the Disposing State Agency or
the Division to accept or reject any Proposal; and

(h) Any other information the Disposing State Agency or the
Division deems desirable.

(i) If the Appraised Fair Market Value is more than $100,000, the
notice may also invite public comment on the values of the State Real
Property Interest as set forth in OAR 125-045-0120(4) above.

(4) Proposals for Purchase of Property.

(a) All Proposals submitted in response to the published notice
described in OAR 125-045-0160(3) above, shall be accompanied by
a deposit, in the form of:

(A) A certified check; or

(B) Sufficient bond furnished by a surety company authorized to
do business in this State, in favor of the State of Oregon, in a sum not
less than ten percent (10%) of the total amount of the value of the Pro-
posal.

(b) Deposits will be refunded to all unsuccessful Proposers after:

(A) The closing of the sale to a successful Proposer; or

(B) Rejection of all Proposals.

(c) Each Proposal shall clearly set forth the amount offered for
the purchase of the State Real Property Interest, and shall include the
following additional matters:

(A) Any conditions upon the Proposer’s offer to acquire the State
Real Property Interest;

(B) A detailed statement explaining Proposer’s proposed use for
the State Real Property Interest; and

(C) Any other information the Proposer believes is relevant to its
Proposal.

(d) If the Disposing State Agency finds any Proposal to be
ambiguous, it may request that the Proposer submit further informa-
tion in order to clarify the Proposer’s Proposal. If the Disposing State
Agency does not request any such clarification, the ambiguous Pro-
posal may be rejected.

(5) Opening of Proposals. After the date and time for submit-
ting Proposals has passed, the Disposing State Agency shall open all
Proposals that have been timely delivered and that have the required
deposit. All responsive Proposals shall be evaluated by the Disposing
State Agency and/or the Division in order to determine the Proposal
most advantageous to the State. The determination of the most advan-
tageous Proposal shall be final and conclusive and shall not be sub-
ject to review by any court.

(6) Negotiations. The Disposing State Agency shall notify the
apparent successful Proposer and shall negotiate to determine if the
transfer can be consummated. If such negotiations are unsuccessful,
the Disposing State Agency shall notify the next highest ranking,
acceptable Proposal and shall similarly attempt to negotiate the Ter-
minal Disposition of the State Real Property Interest.

(7) Sale or Other Transfer of State Real Property Interest. If
the Disposing State Agency and a Proposer reach a final agreement
with regard to the disposal of the State Real Property Interest and (if
required) such agreement is approved by the Attorney General pur-
suant to ORS 291.047, the State Real Property Interest shall be trans-
ferred to such successful Proposer in accordance with the terms of such
agreement.

(8) Rejection of All Proposals. The Disposing State Agency, in
its sole discretion, may reject any or all Proposals.

(9) Continued Marketing of Real Property Interest After
Rejection of All Proposals. If all Proposals are rejected, the Dispos-
ing State Agency may market and sell the Real Property Interest in any
manner the Disposing State Agency deems appropriate, including by
and through a real estate licensee as set forth in ORS 696.007, pro-
vided that:

(a) If required by ORS 291.047, any resulting agreement of sale
must be approved by the Attorney General; and

(b) If no agreement of sale is executed within 18 months of the
publication of the first public notice of sale described in OAR 125-
045-0160(3) above, no agreement of sale may be accepted without
again first publishing a public notice of sale and complying with the

provisions of OAR 125-045-0160 et. seq.
Stat. Auth.: ORS 270.015(2) & ORS 270.100(1)(d)
Stats. Implemented: ORS 270.010, 270.110, 270.130, 270.135 & ORS 270.140
Hist.: DAS 5-2001, f. & cert. ef. 9-10-01; DAS 8-2002, f. & cert. ef. 12-27-02;
DAS 2-2003, f. & cert. ef. 4-7-03

125-045-0170
Rights of First Refusal.

(1) Policy. It is the policy of the State of Oregon, to the extent
consistent with the Department’s and the Disposing State Agency’s,
or their officers and employees, Trust Responsibility, for the Dispos-
ing State Agency to offer a Right of First Refusal to the parties
described in ORS 270.010(2).

(2) Determination of Whether to Grant Right. Consistent with
OAR 125-045-0160(2), the Disposing State Agency shall determine
whether to grant a Right of First Refusal. Any determination by the
Disposing State Agency regarding whether the grant of a Right of First
Refusal is consistent with its Trust Responsibilities is final an con-
clusive and shall not be subject to review by any court.

(3) Notice. If a Right of First Refusal is granted, the Disposing
State Agency shall attempt to locate and notify the party or parties enti-
tled to such Right, and shall notify them in such manner as the Division
may direct. The failure of a person granted a Right of First Refusal to
actually receive such notice shall not be grounds to protest any subse-
quent Terminal Disposition of the State Real Property Interest.

(4) Prerequisites to Exercising Right of First Refusal. The Dis-
posing State Agency and the Division may place any conditions on the
Right of First Refusal that they deem desirable provided that any con-
ditions are approved for legal sufficiency by the Attorney General’s
Office. In addition, unless the Division expressly exempts such
requirement in writing, no Right of First Refusal may be exercised
unless the holder of the Right timely submits a responsive Proposal
to acquire the State Real Property Interest for an amount no less than
the minimum asking price, if any.
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(5) Multiple Grants of Right of First Refusal. If more than one
Right of First Refusal is granted, the holder of the Right that submits
the highest Proposal shall be given the first right to exercise. If there
is a tie between high bidders, the first to file its Proposal shall be given
the first right to exercise the Right of First Refusal. Once a party exer-
cises a Right of First Refusal, all other Rights of First Refusal shall
be extinguished.

(6) Cancellation of Right of First Refusal. A grant of a Right
of First Refusal hereunder is not necessarily final and conclusive. The
Right may be cancelled if, during the regular course of events in the
planned Terminal Disposition, either the Division or the Disposing
State Agency discover facts and circumstances that establish a con-

flict between the Right of First Refusal and the Trust Responsibility.
Stat. Auth.: ORS 270.015(2) & ORS 270.100(1)(d)
Stats. Implemented: ORS 270.010, ORS 270.110, ORS 270.135 & ORS 270.140
Hist.: DAS 5-2001, f. & cert. ef. 9-10-01

125-045-0180
Transfer of Property with Deed Restrictions

If the State’s title to a State Real Property Interest is limited, qual-
ified or restricted, whether by dedication or otherwise, to use as a buri-
al ground, cemetery, or for the purpose of interring the remains of
deceased persons, the Division or the Disposing State Agency shall
follow the procedures set forth in ORS 270.110(2) prior to transfer of

the State Real Property Interest.
Stat. Auth.: ORS 270.015(2)
Stats. Implemented: ORS 270.110
Hist.: DAS 5-2001, f. & cert. ef. 9-10-01

125-045-0190
Department Approval

(1) Terminal Dispositions for Fair Market Value or Greater.
Prior to any Terminal Disposition of a State Real Property Interest at
or above the Appraised Fair Market Value, all Disposing State Agen-
cies, other than Exempt Disposing State Agencies, shall obtain the
written consent of:

(a) The Division Administrator if the Appraised Fair Market
Value is less than $1,000,000; or

(b) The Director if the Appraised Fair Market Value is
$1,000,000 or more.

(2) Terminal Dispositions for Less than Fair Market Value.
Prior to any Terminal Disposition of a State Real Property Interest for
less than the Appraised Fair Market Value, all Disposing State Agen-
cies, including Exempt Disposing State Agencies, shall obtain the writ-
ten consent of:

(a) The Division Administrator if the Appraised Fair Market
Value is less than $1,000,000; or

(b) The Director if:

(A) The Appraised Fair Market Value is $500,000 or greater and
the Real Property Interest is proposed to be transferred for eighty per-
cent (80%) or less of the Appraised Fair Market Value; or

(B) The Appraised Fair Market Value is $1,000,000 or more.

(3) Exemption. Notwithstanding OAR 125-045-0190(2), a Dis-
posing State Agency need not obtain the consent of the Division
Administrator or Director, as the case may be, prior to the Terminal
Disposition of a State Real Property Interest for less than the
Appraised Fair Market Value if the Governing Body of the Dispos-
ing State Agency has expressly approved the Terminal Disposition for
less than the Appraised Fair Market Value.

(4) Notice Requirements. A State Agency disposing of a State
Real Property Interest pursuant to OAR 125-045-0190(3) shall with-
in thirty (30) days following such Terminal Disposition notify the
Division Administrator of:

(a) The identify of the State Real Property Interest disposed of;

(b) The Appraised Fair Market Value of the Interest;

(c) The value received for the Interest; and

(d) Any other information requested by the Division Adminis-
trator.

Stat. Auth.: ORS 270.100(1)(d)

Stats. Implemented: ORS 270.100
Hist.: DAS 5-2001, f. & cert. ef. 9-10-01

125-045-0195
Certification of Alternative Rules for Acquisition and Terminal
Disposition of Real Property Interests by State Agencies

(1) In General. Any State Agency subject to a Governing Body
may adopt alternative rules for the Acquisition and Terminal Dispo-

sition of Real Property Interests, if such rules are certified by the Divi-
sion pursuant to OAR 125-045-0195 and approved by the Governing
Body of the State Agency.

(2) Certification of Program.

(a) Any State Agency desiring to adopt rules for the Acquisition
or Terminal Disposition of Real Property Interests shall, prior to adop-
tion, submit such proposed rules to the Division for certification. The
Division shall determine whether the proposed alternative rules are
consistent with the terms and policies of ORS 270.005 through
270.140 and these rules. If the proposed alternative rules are found to
be consistent, the Division shall notify the State Agency that such rules
have been certified by the Division.

(b) As of the date of adoption of these rules, the following alter-
native rules have been certified by the Division as consistent with the
terms and policies of ORS 270.005 through 270.140 and these rules:

(A) OAR 141-067-0005 through 141-067-0120 (Division of
State Lands, Sale of Common School Grazing Lands);

(B) OAR 141-070-0000 through 141-070-0170 (Division of State
Lands, Leases of Onshore Oil and Gas Rights);

(C) OAR 141-082-0000 through 141-082-0210 (Division of State
Lands, Leases of Submerged and Submersible Lands).

(3) Effect of Certification. Upon obtaining certification by the
Division and after obtaining approval by the Governing Body, the
State Agency shall be authorized to acquire and dispose of Real Prop-
erty Interests in accordance with such alternative rules, rather than pur-
suant to OAR 125-045-0100 through 125-045-0195.

(4) Review of Certifications. Notwithstanding OAR 125-045-
0195(3), the Division may from time to time reexamine its rules, poli-
cies and certifications or a State Agency’s compliance with its certi-
fied alternative rules and, upon thirty (30) days prior notice, withdraw
its certification of a State Agency’s alternative rules. In such event, the
State Agency shall thereafter comply with OAR 125-045-0100
through 125-045-0195 until new or revised alternative rules have been
certified by the Division.

(5) Amendment to Alternative Rules. No amendment to a State
Agency’s certified alternative rules may be adopted until such amend-
ment has itself been certified by the Division in accordance with this

rule.
Stat. Auth.: ORS 270.100(1)(d)
Stats. Implemented: ORS 270.015, 270.100, 270.105, 270.110, 270.120,
270.130, 270.135 & 270.140
Hist.: DAS 5-2001, f. & cert. ef. 9-10-01

DIVISION 50
STATE SURPLUS PROPERTY

125-050-0000
Definitions

The following definitions shall apply to all Oregon Adminis-
trative Rules contained in this division, unless the context requires oth-
erwise:

(1) “Cash” — Includes U.S. currency, cashier’s checks, certified
checks, traveler’s checks, money orders made payable to the State of
Oregon, or approved credit cards.

(2) “Bid” — A competitive offer to purchase advertised surplus
property at a price specified by the bidder.

(3) “Department” — The state Department of Administrative
Services.

(4) “Direct Labor” — Includes all work required for preparation,
production, processing and packing, but does not include supervision,
administration, inspection and shipping.

(5) “Employee’s Household” — All persons residing with
employee.

(6) “Employee’s Immediate Family” — The children and/or step-
children, parents and/or step-parents, grandparents and spouse of
employee.

(7) “Invitation to Bid” — A competitive offer to bid on surplus
property available for public sale. Also known as a bid advertisement.

(8) “Photographic Identification” — A document which shows
the bearer’s current name, address, and photographic portrait.

(9) “Political Subdivision” — Includes divisions or units of Ore-
gon local government having separate autonomy such as Oregon coun-
ties, cities, municipalities or other public corporate entities having
local governing authority.
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(10) “Private Not-for-Profit Agencies” — Those agencies meet-
ing the criteria specified in OAR 125-035-0045.

(11) “Surplus Property” — All personal property, vehicles and
titled equipment excess to the state’s needs available for sale to state
agencies, political subdivisions of the state and private not-for-prof-
it organizations and/or the general public.

Stat. Auth.: ORS 283.060

Stats. Implemented:

Hist.: GS 6-1992, f. 2-27-92, cert. ef. 3-1-92

125-050-0020
Eligibility of State Agencies, Political Subdivisions and Non-Profit
Organizations

Prior to offering surplus property for public sale the state Surplus
Property Program shall make surplus property available to the fol-
lowing:

(1) State agencies.

(2) Political subdivisions of the state.

(3) Any non-profit organization qualified to acquire federal sur-

plus property pursuant to OAR 125-035-0045.
Stat. Auth.: ORS 283.060
Stats. Implemented:
Hist.: GS 7-1992, . 2-27-92, cert. ef. 3-1-92

125-050-0040
State Surplus Property Acquisition

(1) Recipients of state surplus property must have funds available
at the time property is acquired, and pay all costs and charges inci-
dental to the acquisition within 30 calendar days from the date of
invoice. All invoices outstanding in excess of 45 days shall be charged
interest at the rate of eight percent per annum. Invoices outstanding
in excess of 90 days shall result in suspension of purchasing privileges
until such invoices have been paid in full.

(2) Surplus state property shall be available for warehouse floor
sale or direct transfer to state agencies, political subdivisions and qual-
ified non-profit organizations. Non-qualifying private entities and/or
private citizens shall not be eligible to acquire surplus state property
except at public sales. Priority for acquiring surplus state property
through warehouse floor sales or direct transfer shall be granted to, in
descending order:

(a) State agencies;

(b) Political subdivisions; and

(c) Qualified non-profit organizations.

(3) State surplus property acquired by state agencies, political
subdivisions, or qualified not-for-profit organizations through ware-
house floor sales or direct transfers must be used only in the conduct
of their official public programs. State surplus property shall not be
acquired through warehouse floor sales or direct transfer for any use
or purpose other than conduct of their official public programs, and
not for sale or distribution. Political subdivisions and non-profit orga-
nizations shall place state surplus property in use for the purpose for
which acquired within three months of receipt. They shall continue to
use the property in that capacity for at least six months prior to dis-
posal or resale. Exceptions may be made with the specific prior writ-
ten approval of the state’s Surplus Property Manager when equipment

becomes inoperable or unneeded.
Stat. Auth.: ORS 181, ORS 279, ORS 283.060, ORS 351 & ORS 358
Stats. Implemented:
Hist.: GS 2-1981(Temp), f. 7-30-81, ef. 8-1-81; GS 6-1981, f. & ef. 10-15-81; GS
8-1992, f. 2-28-92, cert. ef. 3-1-92, Renumbered from 125-030-0035

125-050-0060
Public Sales for Disposal of State Surplus Personal Property

(1) The Department of Administrative Services shall conduct
public sales for the disposal of state surplus property. Methods of dis-
posal shall include, but not be limited to, oral auctions, sealed bid sales
and/or fixed price retail sales. It is the policy of the State of Oregon
to give local government units the first opportunity after other state
agencies to purchase state surplus property.

(2) Eligibility. Members of the general public may participate as
buyers at public sales. No employee whether full-time, part-time or
temporary, of the Department of Administrative Services, member of
the employee’s household and/or the employee’s immediate family,
or any person acting on the employee’s behalf may participate in pub-
lic sales if the employee has had any role in declaring the item surplus,
processing the item or related paperwork, or offering it for sale. No
employee of the Property Distribution Center’s programs, or members
of the employee’s immediate family, or any person acting on the

employee’s behalf, may purchase items offered through any public
sales regardless of whether such employee had a role in declaring the
item surplus, in processing the item, or in offering it for sale.

(3) Conduct of Auctions and/or Sealed Bid Sales:

(a) The state shall advertise the date, time and location of pub-
lic auction or sealed bid sales. A public invitation to bid shall be avail-
able at the Property Distribution Center, auction site or local Motor
Vehicles Division offices one week before an auction or sealed bid
sale. The public may inspect property offered for sale at the time and
place specified in the public invitation to bid;

(b) The state reserves the right to reject any and all bids regard-
ed as not in the best interests of the state;

(c) All items shall be sold to the highest bidder. All property shall
be offered “AS-IS, WHERE-IS” with no warranty or other guaran-
tee as to its condition or fitness for use. A purchaser or disappointed
bidder shall have no recourse against the state, the Department of
Administrative Services, its Property Distribution Center or any of
their respective officers, employees or agents. All sales shall be final.

(d) A bid security check (payable to the Department of Admin-
istrative Services) for $10 or at least ten percent of the bid (whichev-
er is greater), shall accompany all sealed bids. Cash shall not be accept-
able. A bid security of less than $10 or ten percent (whichever is
greater) of the total bid shall disqualify a bid. The bid security of
unsuccessful bidders shall be returned within 30 days following a bid
opening. The successful bidder’s bid security shall be applied as par-
tial payment on property purchased.

(4) Payment:

(a) Full payment must be made on the day of the sale for all pur-
chases except vehicles, boats or other titled equipment. For titled
equipment, a ten percent down payment is required on the day of the
sale. The time limit for making full payment, and the place where pay-
ment shall be made will be specified in public invitation to bid;

(b) Payment by personal check for amounts of $1,000 or less
MAY be accepted, at the absolute discretion of the Department of
Administrative Services, when presented with two (2) pieces of
acceptable identification, one of which must be a “photo I.D.” Other
acceptable identification may include major credit cards, a valid driv-

er’s license, or valid voter’s registration card.
THE DEPARTMENT OF ADMINISTRATIVE SERVICES RESERVES
THE RIGHT, IN ITS ABSOLUTE DISCRETION, TO REFUSE ANY
TENDER OF PAYMENT BY PERSONAL CHECK AND, FURTHER,
THE RIGHT TO REQUIRE THAT PAYMENT BE MADE BY CASH,
CASHIER’S CHECK OR MONEY ORDER.

(c) Payment by personal check for amounts exceeding $1,000
MAY be accepted, at the absolute discretion of the Department of
Administrative Services, when presented with two (2) pieces of
acceptable identification, one of which must be a “photo I.D.” togeth-
er with a letter from the financial institution on which the check is
drawn guaranteeing payment of the full amount of the check.

THE DEPARTMENT OF ADMINISTRATIVE SERVICES RESERVES

THE RIGHT, IN ITS ABSOLUTE DISCRETION, TO REFUSE ANY

TENDER OF PAYMENT BY PERSONAL CHECK AND, FURTHER,

THE RIGHT TO REQUIRE THAT PAYMENT BE MADE BY CASH,

CASHIER’S CHECK OR MONEY ORDER.

(d) Licensed and bonded automobile dealers may pay by com-
pany check or bank draft on day of sale if the dealer can show their
license is current and in good standing. Dealers from outside the State
of Oregon must establish their dealership standing with the State Sur-
plus Property Manager one week prior to the auction.

(5) Claiming Items Purchased:

(a) Items not paid in full by the time specified in the sales terms
and conditions shall be canceled and bid security forfeited;

(b) Property paid for, but not claimed within the time specified
in the sales terms and conditions shall be considered abandoned and
ownership shall default to the state, unless prior approval is obtained
from the state Surplus Property Manager;

(c) Title to personal property sold shall be transferred to the pur-
chaser when full and final payment is made, unless otherwise speci-
fied by the State. For vehicles, receipt of payment of the sale price and
delivery of key to the purchaser constitutes delivery and possession.
Titles to vehicles shall be transferred upon receipt of full payment. If
payment is made by personal check, the title shall be released to the
vehicle purchaser in 14 calendar days, or when the check clears the
bank. The state rejects any liability once a purchaser takes possession
of a vehicle;

(d) Motor Vehicles Division trip permits shall be required to
drive unlicensed motor vehicles and shall be available at the sale site.
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A purchaser of a vehicle shall certify that the driver of the vehicle has
a valid driver’s license and is insured as required by Oregon law before
a trip permit can be issued.

(6) Failure to Comply. Buyers may be barred from participation
in state sales for the following reasons:

(a) Failure to observe the procedures set forth in the sales terms
and conditions;

(b) Payment for purchase or bid security with a personal check
which is dishonored by a payer’s financial institution;

(c) Failure to claim purchases.

Stat. Auth.: ORS 181, ORS 279, ORS 283.060, ORS 351 & ORS 358

Stats. Implemented: ORS 279.805, ORS 279.820, ORS 279.828 & ORS 279.830

Hist.: GS 2-1981(Temp), f. 7-30-81, ef. 8-1-81; GS 6-1981, f. & ef. 10-15-81; GS

1-1985(Temp), f. & ef. 1-16-85; GS 7-1986, f. 9-12-86, ef. 10-1-86; GS 9-1992,

f.2-28-92, cert. ef. 3-1-92; Renumbered from 125-030-0040; TPPSD 2-1994, f.

12-22-94, cert. ef. 1-1-95

DIVISION 55
STATE PURCHASING

125-055-0005
Definitions for Purchasing Policies Governing the Acquisition of
Goods and Services from Qualified Rehabilitation Facilities

(1) As used in OAR 125-055-0005 to 125-055-0045:

(a) “Accredited Vocational Consultant” means an individual who
is accredited as:

(A) A Certified Rehabilitation Counselor (CRC) by the Certifi-
cation of Disability Management Specialists Commission;

(B) A Certified Insurance Rehabilitation Specialist (CIRS) by the
Certified Insurance Rehabilitation Specialist Commission; or

(C) A Certified Vocational Evaluation Specialist (CVE) or a Cer-
tified Work Adjustment Specialist (CWA) by the Commission on Cer-
tification of Work Adjustment and Vocational Evaluation Specialists.

(b) “Agency” means a public agency, as defined in ORS
279.011(7).

(c) “Competitive Employment” means work performed by an
individual in the competitive labor market on a full-time basis with no
more than reasonable accommodation (as required by the Americans
with Disabilities Act, 42 USC §§12101 to 12213) for which the indi-
vidual is compensated within the range of customary wages and lev-
els of benefits paid in the community for the same or similar work per-
formed by individuals who are not disabled.

(d) “Disabled Individual,” as defined in ORS 279.835(3), means
a person who has a physical or mental impairment (a residual, limit-
ing condition resulting from an injury, disease or congenital defect)
that so limits the person’s functional capabilities (such as mobility,
communication, self-care, self-direction, work tolerance or work
skills) that the individual is not able to engage in normal competitive
employment over an extended period of time and, as a result, must rely
on the provision of specialized employment opportunities by qualified
nonprofit agencies for disabled individuals.

(e) “Price” means the cost to Agencies of the products and ser-
vices under contracts procured under the Products of Disabled Indi-
viduals Law, as determined under OAR 125-055-0030.

(f) “Procurement List” means a listing of those nonprofit agen-
cies for Disabled Individuals that currently are qualified, under OAR
125-055-0015, to participate in the program created by ORS 279.835
to0 279.850 and includes, as required by ORS 279.850(1), a list of the
products and services offered by QRFs and determined by the State
Procurement Office, under OAR 125-055-0020, to be suitable for pur-
chase by Agencies.

(g) “QRF” means an activity center or rehabilitation facility, cer-
tified as a community rehabilitation program or as a vocational ser-
vice provider through the Oregon Department of Human Services, that
the State Procurement Office has determined to be qualified under
OAR 125-055-015.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279.845(1), ORS 184.340

Stats. Implemented: ORS 279.015 (1)(b), ORS 279.835-279.855
Hist.: DAS 4-2003, f. & cert. ef. 9-8-03

125-055-0010
Policy

(1) As required by ORS 279.850(1), Agencies that intend to pro-
cure a product or service that is listed on the Procurement List must
procure that product or service, at the Price determined by the State

Procurement Office, from a Qualified Rehabilitation Facility if the
product or service is of specifications appropriate to the Agency’s pro-
curement needs and is available within the time required by the Agen-
cy.

(2) It is the policy of the Department to assist Qualified Reha-
bilitation Facilities (hereinafter referred to as QRFs) by administering
a program to:

(a) Identify contracting opportunities in the public sector for
QRFs;

(b) Ensure that QRF programs meet the standards set forth in
ORS 279.835 to 279.850; and

(c) Assist and facilitate Agencies in entering into contractual rela-
tionships with QRFs for the provision of products and services.

(3) In administering the program created by ORS 279.835 to
279.850, the State Procurement Office, Agencies and QRFs shall keep
in mind the purpose of the law: to encourage and assist disabled indi-
viduals to achieve maximum personal independence through useful
and productive gainful employment by assuring an expanded and con-
stant market for sheltered workshop and activity center products and
services.

(4) In promoting the policy of this section and ORS 279.850(2),
the Chief Procurement Officer may appoint uncompensated volunteer
members to serve on an advisory council for purchases from qualified
rehabilitation facilities to review available information on QRF pro-
grams and to make recommendations to the Chief Procurement Offi-
cer concerning the facilitation and administration of the program under
ORS 279.835 to 279.850. The Chief Procurement Officer’s authori-
ty to appoint advisory council members includes the authority to
remove and replace members in the Chief Procurement Officer’s sole
discretion. Meetings of the advisory council for purchases from qual-
ified rehabilitation facilities are not subject to the public meetings law
(ORS 192.610 to 192.710). However, to facilitate attendance by mem-
bers of the public, the State Procurement Office will post, at least two
business days prior to each meeting, notice of the times and places of
meetings of the advisory council on a web-site maintained by the State
Procurement Office. However, the State Procurement Office reserves
the right to change the meeting time and place after the posting of
notice of a meeting to address scheduling needs or for the convenience

of participants.
Stat. Auth.: ORS 279.845(1), ORS 184.340
Stats. Implemented: ORS 279.015 (1)(b), ORS 279.835-279.855
Hist.: DAS 4-2003, f. & cert. ef. 9-8-03

125-055-0015
Application for QRF Participation

(1) Initial Application. A nonprofit activity center or rehabilita-
tion facility that seeks to participate in the program created by ORS
279.835 to 279.850 must submit a completed application to the State
Procurement Office on forms prescribed by the State Procurement
Office.

(2) Subsequent Annual Reapplications.

(a) A QREF that seeks to continue participation in the program
after having initially been approved as qualified and placed on the Pro-
curement List under this rule must submit a completed reapplication
to the State Procurement Office each year on forms prescribed by the
State Procurement Office. The QRF must submit the reapplication
within 120 calendar days of the close of the QRF’s fiscal year.

(b) All QRFs who have had, in the previous fiscal year of the
QREF, contracts with Agencies that yielded payments to the QRF that
in the aggregate exceeded $20,000 (Twenty Thousand Dollars) in that
fiscal year, must also submit the audit report required by OAR 125-
055-0035 for that fiscal year with their annual reapplications. A QRF
who must file an annual reapplication must submit the reapplication,
together with the audit report, within 120 days of the close of the
QRF’s fiscal year.

(3) The information to be submitted on or as part of the appli-
cation or annual reapplication must contain all information required
by the application or reapplication form, including:

(a) Corporate or organizational information, including legal
name, business or mailing address and other information to permit
communication with the organization, name of the executive director
or other chief managing officer, federal tax identification number and
documentation of the organization’s status as a nonprofit entity.

(b) Information concerning the organization’s status as an activ-
ity center or rehabilitation facility that is certified as a community reha-
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bilitation program or as a vocational service provider through the Ore-
gon Department of Human Services.

(c) Information concerning the organization’s certification sta-
tus under the federal Javits-Wagner-O’Day Act program operated
under 41 USC §§46 to 48c.

(d) For initial applications, information concerning the organiza-
tion’s employment of Disabled Individuals during the organization’s last
fiscal year, if the organization has operated as a QRF throughout the last
fiscal year, including information sufficient to determine whether the
organization qualifies or will qualify as a nonprofit agency for Disabled
Individuals under the direct labor requirement of ORS 279.835(5). If the
applicant has not operated as a QRF throughout its last fiscal year, then
the applicant must submit information concerning its planned employ-
ment of Disabled Individuals in the next fiscal year of the applicant,
including the measures it will take to ensure that the applicant will com-
ply with the direct labor requirement of ORS 279.835(5) in the next fis-
cal year of the applicant.

(A) To qualify under this subparagraph, an applicant is required,
during the applicant’s fiscal year, to employ Disabled Individuals for
not less than 75 percent of the total work hours of direct labor required
for the manufacture or provision of the products or services produced
by the applicant. The 75 percent direct labor requirement need not be
met with respect to each product or service provided by the applicant,
or with respect to each contract the applicant enters into under this pro-
gram.

(e) If the applicant has contracts with Agencies that yield pay-
ments to the applicant that in the aggregate exceed $20,000 (Twenty
Thousand Dollars) in the applicant’s fiscal year, information con-
cerning whether the applicant has had an independent audit of the
applicant’s direct labor and, if so, the date of the most recently con-
ducted audit and a true and correct copy of the audit report. An appli-
cant who must submit an annual reapplication must submit a true and
correct copy of the audit report for the preceding fiscal if the appli-
cant’s contracts exceeded the $20,000 threshold in that fiscal year.

(f) A listing of all contracts that exceed $500 (Five Hundred Dol-
lars) the applicant has with Agencies that includes the identity of each
contracting Agency, the type of product or service provided under each
contract, the annual contract amount for each contract year and the
estimated contract amount for the current contract year.

(g) Certifications by an authorized officer of the applicant that:

(A) The applicant qualifies as a “nonprofit agency for disabled
individual” as defined in ORS 279.835;

(B) All individuals claimed to be employed as Disabled Indi-
viduals by the applicant have been determined to be Disabled Indi-
viduals as documented by information maintained by the applicant in
its file on each such individual.

(C) The applicant complies with all applicable occupational
health and safety standards required by the laws of the United States
or of the State of Oregon.

(D) The applicant will conduct an annual direct labor audit by an
independent certified public accountant to determine the applicant’s
compliance with ORS 279.835(5)(c), if the payments to the applicant
under Agency contracts in the aggregate exceed $20,000 (Twenty
Thousand Dollars) annually;

(E) The applicant will comply, if any of its products or services
are placed on the Procurement List, with the applicable requirements
of ORS 279.835 to 279.850 and OAR 125-055-0005 to 125-055-0040;
and

(F) The applicant has submitted no false or misleading informa-
tion in connection with the application and will submit no false or mis-
leading information in connection with the submission of information
concerning the applicant’s continuing qualifications to maintain the
listing of its products or services on the Procurement List.

(4) The State Procurement Office will evaluate each application
submitted by an entity seeking a determination of its QRF status and
addition to the Procurement List. The State Procurement Office
reserves the right to require applicants to provide information in addi-
tion to the information required by this rule that is pertinent to mak-
ing the determination whether an applicant is qualified.

(5) In conducting the evaluation, the State Procurement Office
will consider the particular facts and circumstances in each case to
determine whether the applicant is qualified for QRF status and addi-
tion to the Procurement List under the following standards:

(a) The applicant must be organized under the laws of the Unit-
ed States or of the State of Oregon and must be operated in the inter-
est of Disabled Individuals;

(b) The net income of the applicant must not inure, in whole or
in part, to the benefit of any shareholder or other individual;

(c) The applicant must comply with all applicable occupational
health and safety standards required by the laws of the United States
or of the State of Oregon; and

(d) The applicant must satisfy the direct labor requirement of
ORS 279.835(5) or, in the case of a start-up applicant, demonstrate that
it will satisfy the direct labor requirement of ORS 279.835(5) in the
ensuing fiscal year of the applicant.

(6) If the State Procurement Office determines that the entity is
qualified, it shall send notice of QRF status to the applicant and add
the applicant to the Procurement List. If the State Procurement Office
does not find the applicant qualified for QRF status, it shall reject the
application and notify the applicant in writing of the criteria the appli-
cant did not satisfy or adequately demonstrate.

(7)(a) Within thirty (30) calendar days from the date of the State
Procurement Office’s notice of the rejection of an application or reap-
plication, the applicant may appeal the decision by submitting a writ-
ten appeal to the State Procurement Office. The appeal shall include
a copy of the State Procurement Office’s notice and shall state the
applicant’s grounds for appealing the decision. If the applicant does
not appeal the State Procurement Office’s decision within the 30-day
period from the date of the State Procurement Office’s notice of the
rejection of the application or reapplication, the applicant shall not be
placed on the Procurement List or, in the case of a reapplication, on
the 31st day, the applicant shall be removed from the Procurement
List.

(b) On appeal, if the State Procurement Office determines that the
applicant is then qualified, it shall send the applicant notice of quali-
fication for QRF status and add the applicant to the Procurement List.
If the State Procurement Office does not find the applicant qualified,
it shall provide the applicant a written decision that states the reasons
for that determination and that denies the applicant placement on the
Procurement List or, in the case of a reapplication, removes the appli-
cant from the Procurement List. The State Procurement Office’s writ-
ten decision under this subsection constitutes a final order under ORS
183.484.

(8) The State Procurement Office may re-evaluate the decision
to grant approval for QRF status if the State Procurement Office dis-
covers pertinent information that was not available when the initial
decision was made. If the State Procurement Office determines that
there is sufficient cause to revoke QRF status, it shall issue notice to
cure to the QRF. If the QRF does not satisfactorily effect cure with-
in 30 calendar days of the date of the State Procurement Office’s notice
or such longer time as may be permitted by the State Procurement
Office, the State Procurement Office may then initiate proceedings to
revoke QRF status by providing written notice of the proposed revo-
cation and removal of the entity from the Procurement List. An enti-
ty may appeal the notice to cure or the proposed revocation and
removal by submitting a written appeal to the State Procurement
Office in the manner provided in subsection (7) of this rule.

(9) If a QRF is removed from the Procurement List under sub-
sections (5) to (8) of this section, no Agency shall award or renew a
contract made with that QRF under ORS 279.835 to 279.850, and the
removal from the Procurement List shall constitute sufficient grounds
for an Agency to terminate any outstanding contract with the QRF that
was established under ORS 279.835 to 279.850. The State Procure-
ment Office will post, on a web-site or other accessible on-line post-
ing address administered through the State Procurement Office, notice
of the removal of a QRF from the Procurement List.

(10) Nothing in this rule shall be construed as prohibiting the
State Procurement Office and an applicant or QRF from resorting to
informal dispute resolution measures such as non-binding arbitration
or mediation in addition to the appeal procedures prescribed by sub-
sections (7) and (8) of this rule.

(11) The State Procurement Office will publish and maintain a
Procurement List that identifies the nonprofit activity centers and reha-
bilitation facilities the State Procurement Office determines, under this
section, to be qualified to participate in the program. The State Pro-
curement Office shall distribute this Procurement List or make it avail-
able, electronically or otherwise, to all Agencies.

(12) After a denial or revocation of an applicant’s or QRF’s qual-
ified status and listing on the Procurement List, the applicant or QRF
may re-apply only after one year from the date the denial or revoca-
tion determination became final.
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(13) Once listed on the Procurement List, a QRF will remain list-
ed, subject to the State Procurement Office’s re-examination of the
QRF’s qualified status each year, based on the information provided
with the QRF’s annual reapplication. Additionally, the State Pro-
curement Office may terminate the listing under the procedures pro-
vided by this rule as the result of the State Procurement Office’s dis-
covery of pertinent information that was not available when the initial,
or any subsequent reapplication decision was made, or if the QRF
ceases to do business as a QRF.

Stat. Auth.: ORS 279.845(1), ORS 184.340

Stats. Implemented: ORS 279.015 (1)(b), ORS 279.835-279.855
Hist.: DAS 4-2003, . & cert. ef. 9-8-03

125-055-0020
Determination of Suitability of Product or Service

(1) The State Procurement Office will publish and maintain a
Procurement List that identifies the products and services of QRFs the
State Procurement Office has determined to be suitable for procure-
ment by Agencies under this section. No Agency shall enter into or
renew a contract under the QRF program created by ORS 279.835 to
279.850 for products or services that are not on the Procurement List.
No QRF shall offer to contract to provide, or renew any contract to
provide, under the program created by ORS 279.835 to 279.850, prod-
ucts and services that are not on the Procurement List.

(2) A QREF proposing to offer one or more products or services
under ORS 279.835 to 279.850 shall deliver a written request to the
State Procurement Office that specifies the products or services pro-
posed to be offered.

(3) For a product or service to be suitable for addition to the Pro-
curement List, each of the following criteria must be satisfied:

(a) Qualified Rehabilitation Facility (QRF). A QRF proposing to
furnish a product or service must be a qualified nonprofit agency for
disabled individuals approved under OAR 125-055-0015.

(b) Ownership. A QRF must own the product or directly provide
the service that the QRF proposes to provide to Agencies through the
program created by ORS 279.835 to 279.850. For example, a product
or service will not be determined to be suitable for procurement by
Agencies where the QRF operates merely as a broker, distributor,
licensor or sales agent for another person or entity in providing a prod-
uct to an Agency.

(c) Tied Products. A QRF’s contract to provide a service cannot
obligate an Agency to buy a product tied to that service unless the prod-
uct is incidental to, or consumed in, the performance of the service.

(d) No Excessive Prices. The pricing proposed to be charged by
the QRF for the product or service must not be excessive. In cases in
which proposed pricing appears arguably excessive, as determined in
the discretion of the State Procurement Office, the State Procurement
Office may require the QRF to demonstrate that the proposed pricing
is not excessive. The QRF’s demonstration may include reliable evi-
dence of comparative pricing in the market for the same or similar
products or services.

(e) Purpose, Value, Capability. The QRF desiring to furnish the
product or service must demonstrate to the State Procurement Office
that the QRF meets the purpose of the Products of Disabled Individ-
uals Law and State Procurement Office quality standards and deliv-
ery schedules. The QRF must demonstrate capability by submitting to
the State Procurement Office a written plan that addresses:

(A) Purpose of the Law. The purpose of the law is to further the
policy of this state to encourage and assist disabled individuals to
achieve maximum personal independence through useful and pro-
ductive gainful employment by assuring an expanded and constant
market for sheltered workshop and activity center products and ser-
vices, thereby enhancing their dignity and capacity for self support and
minimizing their dependence on welfare and need for costly institu-
tionalization. To ensure that a QRF achieves this goal, the QRF must
demonstrate:

(1) The extent of the labor operations to be performed in con-
nection with the QRF’s provision of the product or service; and

(ii) That appreciable value will be added to the product or ser-
vice by Disabled Individuals; the term “appreciable value” means a
measurable addition of value, or an objectively observable improve-
ment, enhancement or change, to the final product or service. No prod-
uct or service may be determined to be suitable for addition to the Pro-
curement List where the process of the manufacture, assembly or
production of the product or of the rendition of the service contains
or is affected by any procedure, device or artifice under which the

work of Disabled Individuals does not contribute, in a substantial, eco-
nomically meaningful manner, to the value of the product or to the per-
formance of the service, or under which the work of Disabled Indi-
viduals is not a logical element of the chain of production.

(iii) The range of salaries, rates of pay or other applicable mea-
sure of compensation that the QRF will pay for work performed in pro-
viding the product or services proposed.

(B) Subcontractor Disclosure. The QRF must disclose subcon-
tractor utilization, partnerships or planned joint ventures, if any, the
character and portion of the labor to be performed by, and the equip-
ment to be used or supplied by, any subcontractor, partner or joint ven-
turer (collectively, “subcontractor™). If a subcontractor performs direct
labor or provides personnel that perform direct labor in the manufac-
ture or assembly of a product or in the provision of a service to be pro-
vided to an Agency under the program created by ORS 279.835 to
279.850, the QRF must submit reliable documentation that demon-
strates that:

(i) The combined productive activities of that subcontractor and
the QRF in the performance of the subcontract between them togeth-
er meet the standards of OAR 125-055-0015(3)(d) and 125-055-
0020(3)(e)(A)(ii); and

(ii) The performance of work by non-QRF participants and per-
sons who are not Disabled Individuals will not cause the QRF that par-
ticipates in such a combination to violate the direct labor requirement
of OAR 125-055-0015(3)(d) or result in a violation of OAR 125-055-
0020(3)(e)(A)(ii). For purposes of this subparagraph, a person or enti-
ty that merely serves as a supplier of raw materials, parts or compo-
nents of a product, or of supplies that are used or consumed in the
performance of a service, is not a subcontractor. A person or entity that
only leases facilities or productive equipment to a QRF, and provides
no labor or personnel that participate in the manufacture or assembly
of a product or in the provision of a service, is not a subcontractor.

(C) Quality Standards and Delivery Schedules. The QRF must
demonstrate that the QRF has the capability to meet the applicable
specifications and to make the product or services available within the
time required for supplying Agencies.

(D) Additional Information. The State Procurement Office may
require other pertinent data in the QRF plan such as the projected
employment potential, start up costs and estimated cost recovery, prod-
uct/service pricing, market research conducted by the QRF for the
product or service, if any, identification of business space dedicated
to the product or service, and other pertinent information that may be
requested by the State Procurement Office. In conducting determina-
tions of suitability, the State Procurement Office may conduct on-site
investigations of the QRF’s work-sites and production processes.

(4) Based on the request, including the written plan required by
subparagraph (3)(e) of this rule, and any additional information sub-
mitted in response to the State Procurement Office’s request under
subparagraph (3)(d)(D), the State Procurement Office will determine
whether the proposed product or service satisfies the criteria in sub-
section (3). If the State Procurement Office determines that the prod-
uct or service satisfies the criteria in subsection (3), it shall record that
determination on a form prescribed by the State Procurement Office.
If the State Procurement Office determines that the product or service
does not satisfy the criteria in subsection (3), it shall notify the request-
ing party in writing of the criteria the QRF did not meet or adequate-
ly demonstrate that it met.

(5) Within ten (10) calendar days from the date of the State Pro-
curement Office’s notice of the criteria that a requested product or ser-
vice failed to meet or that the QRF failed to satisfactorily demonstrate
that it met, the QRF may appeal the decision by submitting a written
appeal to the State Procurement Office. The appeal shall include a
copy of the State Procurement Office’s notice and shall state the
QRF’s grounds for appealing the decision. On appeal, if the State Pro-
curement Office determines that the product or service satisfies the cri-
teria, it shall send notice to the QRF of its decision and add the prod-
uct or service to the Procurement List. If the State Procurement Office
does not find that the product or service satisfies the criteria, it shall
provide the QRF a written decision that states the reasons for that
determination. The State Procurement Office’s written decision under
this subsection shall constitute a final order under ORS 183.484.

(6) At least fourteen (14) calendar days prior to the effective date
of the listing of a product or service on the Procurement List, the State
Procurement Office shall give notice of the proposed listing on an
accessible on-line posting address administered through the State Pro-
curement Office. A person or entity who will be adversely affected by
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the listing in its ability to compete for public contracts for the prod-
uct or service proposed to be listed may, within the fourteen-day peri-
od, submit a written protest of the listing of the product or service to
the State Procurement Office. The written protest must state the facts
that demonstrate how the listing will adversely affect the person’s or
entity’s ability to compete for public contracts for the product or ser-
vice proposed to be listed and must demonstrate how the product or
service to be listed fails to satisfy the criteria stated in subsection (3)
of this rule. If the State Procurement Office receives no protest con-
cerning the proposed listing by the close of business on the fourteenth
day after the first day on which the State Procurement Office first post-
ed the form, then the listing shall automatically become effective on
the next business day after the fourteenth day.

(7) If the State Procurement Office receives a written protest con-
cerning the proposed listing of a product or service from a person or
entity who has demonstrated in writing that it will be adversely affect-
ed by the listing in its ability to compete for public contracts for the
product or service proposed to be listed, the State Procurement Office
will consider the protest and issue a written response to the protest. The
State Procurement Office will not consider a protest not made in writ-
ing and received by the State Procurement Office by the close of busi-
ness on the fourteenth day after the first day on which the State Pro-
curement Office first posted the proposed listing under subsection (6)
of this rule. In considering a timely protest, the State Procurement
Office may request further information and comment from the com-
plaining party and from the QRF that submitted the application for the
listing of the product or service.

(a) The State Procurement Office’s response to the protest will
confirm the listing of the product or service, modify the listing of the
product or service, or withdraw the proposed listing of the product or
service. The State Procurement Office will make its written determi-
nation available, by mail or by electronic means, to the complaining
party and to the QRF whose product or service is the subject of the
protest.

(b) A protester or QRF who is adversely affected or aggrieved
by the State Procurement Office’s response under this subsection may
request that the State Procurement Office institute contested case pro-
ceedings under ORS 183.413 to 183.470 by delivering to the State Pro-
curement Office a written request for a contested case within fourteen
(14) calendar days of the date of issuance of the response. The writ-
ten request for a contested case must describe how the requesting party
is adversely affected or aggrieved by the response and why the Divi-
sion’s response is incorrect. The contested case will be limited to the
issues raised before the State Procurement Office in the protest pro-
ceedings.

(8) Nothing in this rule shall be construed as prohibiting the State
Procurement Office, a QRF and a protester from agreeing to resort to
informal dispute resolution measures such as non-binding arbitration
or mediation in addition to the appeal procedures prescribed by sub-
sections (5) and (7) of this section.

(9) No determination under this section that a product or service
is suitable and no placement of a product or service on the Procure-
ment List shall act to displace a contractor under an existing public
contract with an Agency for the same product or service prior to the
expiration or other termination of the contractor’s contract with the
Agency.

(10) Once a product or service has been placed on the Procure-
ment List, it will remain on the list until:

(a) Five years have elapsed from the date of the listing of the suit-
ability determination, or such earlier time as the State Procurement
Office may prescribe for expiration of the listing at the time it makes
the determination of suitability;

(b) The State Procurement Office has determined, under OAR
125-055-0020 or 125-055-0025, that the product or service is not suit-
able for procurement by Agencies;

(c) The product or service no longer is offered by the QRF that
requested a determination of its suitability; or

(d) The QRF is removed from the Procurement List.
Stat. Auth.: ORS 279.845(1), ORS 184.340

Stats. Implemented: ORS 279.015 (1)(b), ORS 279.835-279.855
Hist.: DAS 4-2003, f. & cert. ef. 9-8-03

125-055-0025
Review of Suitability Determinations

(1) The State Procurement Office reserves the right, to be exer-
cised in its sole discretion, to review suitability determinations as

changes in pertinent circumstances, which include but are not limit-
ed to changes in rules, laws, market conditions and QRF contractor
performance, occur. Should the State Procurement Office identify
information that was not available during the initial determination that
negatively impacts a previous determination of suitability, it may noti-
fy the QRF and conduct a review of the determination. The review
may result in removal of the product or service from the Procurement
List. A QRF may appeal a decision to remove a product or service
from the Procurement List in the manner provided in OAR 125-055-
0020(5).

(2) The State Procurement Office may review a determination
that a product or service is suitable if the State Procurement Office dis-
covers pertinent information that was not available when the initial
decision was made. Within 10 calendar days after the receipt of writ-
ten notice from the State Procurement Office of a determination to
remove a product or service from the listing, the affected QRF may
appeal the determination by submitting a written appeal to the State
Procurement Office. The appeal shall include a copy of the State Pro-
curement Office’s notice, and the QRF’s grounds for appealing the
determination. If the State Procurement Office determines, on recon-
sideration, that the product or service is suitable for procurement by
public agencies, the State Procurement Office shall send notice of
approval to the QRF and maintain the publication of the product or ser-
vice on the Procurement List. If the State Procurement Office finds the
product or service not suitable for procurement by public agencies
under the criteria of OAR 125-055-0020(3), the State Procurement
Office shall give written notice to the QRF of the criteria that were not
satisfied. The State Procurement Office’s written decision under this
subsection shall constitute a final order under ORS 183.484.

(3) In no event may an Agency and a QRF agree to change the
specifications in, or amend, a contract established under the program
created by ORS 279.835 to 279.850 in a manner that alters the char-
acter or scope of the product or service so that the product or service
no longer is essentially the same product or service that was the sub-
ject of the determination of suitability. In cases where such a change
is sought, the Agency and the QRF must first request and receive from
the State Procurement Office a new or revised determination that the
product or service, as changed, is suitable under this section. In cases
where the change in specifications or amendment appears to affect the
Price of a product or service as determined under OAR 125-055-0030,
the State Procurement Office also may conduct a new Price determi-

nation in response to the request.
Stat. Auth.: ORS 279.845(1), ORS 184.340
Stats. Implemented: ORS 279.015 (1)(b), ORS 279.835-279.855
Hist.: DAS 4-2003, f. & cert. ef. 9-8-03

125-055-0030
Determination of Price

(1) Under ORS 279.845(1)(a), the State Procurement Office shall
determine the Price of products and services offered for sale to Agen-
cies that the State Procurement Office has determined to be suitable
for procurement by Agencies and placed on the Procurement List.

(2) Determination of Price. The Price determined by the State
Procurement Office shall be a reasonable and adequate Price that will
recover for the QRF the cost of:

(a) Raw materials;

(b) Labor;

(c) Overhead that is allocable to the particular product or service
for which the Price determination is being made, including the actu-
al, reasonable costs of complying with the independent audit require-
ments of OAR 125-055-0040(1) (For purposes of this subparagraph,
overhead cost is allocable to a particular product or service to the
extent the overhead costs are chargeable to the production of the prod-
uct or the performance of the service in accordance with the relative
benefits received by the product or service program as compared to
the overall activities of the QRF);

(d) Delivery costs; and

(e) An amount held in reserve for inventory and equipment
replacement.

(3) Initial Price Determination Procedures:

(a) For products or services the State Procurement Office has
determined to be suitable for purchase by Agencies, an Agency or the
State Procurement Office shall provide the QRF with a solicitation doc-
ument and an annotated pricing tabulation that covers the period of the
proposed contract for those products or services, the expiring contract,
or the most recent solicitation. Additionally, an Agency or the State
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Procurement Office shall provide the QRF with the scope of work and
specifications, if any, that will cover the initial period during which the
QREF expects to provide the product or service.

(b) The QREF shall submit its proposed Price to the Agency or the
State Procurement Office, based on the volume or scope of the work
and specifications acceptable to the Agency, as prescribed in the pro-
posed contract between the QRF and an Agency. The contract may
propose to serve a single Agency or multiple Agencies. Where the con-
tract proposes to serve multiple Agencies, the QRF’s disclosure of
costs under subparagraph (c) of this subsection must address the costs
of serving all Agencies the QRF proposes to serve under the contract.
The State Procurement Office reserves the right to review and amend
a Price determination in light of reductions in or additions to the Agen-
cies served under a multiple Agency contract.

(c) In submitting its proposed Price to the Agency or the State
Procurement Office, the QRF must make full disclosure of known
costs. The disclosure must include documentation, on a form pre-
scribed by the State Procurement Office, that the costs proposed will
result in a Price that will permit the QRF to recover the amounts pre-
scribed in subsection (2) of this section and ORS 279.845(1)(a).

(d) As part of the disclosure, an authorized officer of the QRF
must certify that the costs claimed are, to the best of the officer’s
knowledge, reasonable and adequate, and that the proposed Price will
permit the QRF to recover the amounts prescribed in subsection (2)
of this section.

(e) If the QRF and the Agency agree on the terms and conditions
of a proposed contract and the price for the products or services to be
provided under the proposed contract, the QRF and the Agency must
present the proposed contract (including the agreed price) to the State
Procurement Office for review and a determination of the Price.

(4) Based on the volume or proposed scope of work and the costs
disclosed by the QRF under subsection (3) of this section, the State
Procurement Office will determine a Price for the products or services
offered under the proposed contract. If the State Procurement Office
regards the determined Price to be reasonable and adequate to permit
the QRF to recover the amounts prescribed in subsection (2) of this
section, then it will notify the QRF and the Agency of the Price.

(5) In determining a reasonable and adequate Price of a product
or service, the State Procurement Office may consider:

(a) Prices of similar products or services purchased in compara-
ble quantities by federal agencies under the authorized federal program
(Javits-Wagner-O’Day Act);

(b) Prices of products or services of similar specifications and
quantities previously purchased by government agencies from
responsible contractors engaged in the business of selling similar prod-
ucts or services;

(c) Prices that private businesses pay for similar products or ser-
vices in similar quantities of comparable scope and specifications if
purchasing from a reputable vendor engaged in the business of sell-
ing similar products or services;

(d) Prices of products or services of similar specifications and
quantities purchased by Agencies from QRFs under the program cre-
ated by ORS 279.835 to 279.850.

(6) A QRF and an Agency shall not execute or implement any
contract under the program created by ORS 279.835 to 279.850 until
the State Procurement Office has transmitted notice of the Price deter-
mined by the State Procurement Office to the Agency and the QRF.

(7) Re-determinations of Price. A Price established by the State
Procurement Office shall apply for the initial term or period of the con-
tract unless otherwise approved by the State Procurement Office. The
State Procurement Office may re-determine a Price at the request of
a QRF or Agency, or at the discretion of the State Procurement Office.
Until the State Procurement Office approves a new Price, the QRF
shall continue to provide, at the established Price, the service or prod-
uct in accordance with the scope of work that was the basis for estab-
lishing the existing Price. The Agency shall not pay or agree to pay
the QRF any amount other than the Price approved by the State Pro-
curement Office. The State Procurement Office reserves the right, dur-
ing the process of re-determining a Price, and subject to existing con-
tract rights of the QRF and Agency, to suspend the Price and set an
interim Price; such action may trigger a review of the suitability deter-
mination for the affected product or service under OAR 125-055-0025.

(a) In re-determining Price, the State Procurement Office will
consider the factors in subsections (2) and (3) of this rule. The State
Procurement Office also may take into consideration changes that have

taken place since the last Price determination that are pertinent to re-
determining Price.

(b) Each re-determination or adjustment of Price shall be based
on changes in the scope of work, changes in the costs of producing the
product or performing the service, or both. If the proposed adjustment
is based on changes in QRF cost factors, the QRF shall submit to the
State Procurement Office and the Agency a request for a Price change
showing a breakdown of cost changes with appropriate documentation,
as requested by the State Procurement Office or Agency. As part of
the request and documentation, an authorized officer of the QRF must
certify that the proposed changes in costs are, to the best of the offi-
cer’s knowledge, genuine, reasonable, and adequate, and that the pro-
posed Price will permit the QRF to recover the amounts prescribed in
subsection (2) of this section and ORS 279.845(1)(a). The Price estab-
lished by the State Procurement Office for a product or service shall
remain in effect until the State Procurement Office approves a new
Price.

(c) Agencies and QRFs may not make material changes (changes
that affect the cost of providing the products or services in more than
a negligible manner) to the specifications of a contract entered into
under the program created by ORS 279.835 to 279.850 unless the
changes are in writing and have been submitted to the State Procure-
ment Office for a re-determination of Price. The following informa-
tion reporting is required of the Agency in order to assist the State Pro-
curement Office in Price re-determinations based on changes in
contract specifications:

(A) In the event that the Agency or State Procurement Office
wishes to change specifications from the most recent solicitation for
the product or service, the Agency or State Procurement Office shall
notify the QRF in writing of the specific changes in the scope of work
or other conditions which will be required during the new contract
period.

(B) Upon receipt of notice of change, the QRF shall submit a
Price recommendation and Price change request under subparagraph
(7)(b) of this section to the Agency and State Procurement Office for
review and a re-determination of the Price by the State Procurement

Office.
Stat. Auth.: ORS 279.845(1), ORS 184.340
Stats. Implemented: ORS 279.015 (1)(b), ORS 279.835-279.855
Hist.: DAS 4-2003, f. & cert. ef. 9-8-03

125-055-0035
Audits

(1) To maintain qualifications and listing on the Procurement List
under OAR 125-055-0015, all QRFs whose total annual Agency con-
tract value exceeds $20,000 must conduct an annual audit of direct
labor to determine compliance with ORS 279.835(5)(c). Each such
QRF must submit to the State Procurement Office an audit report and
letter of attestation, on forms prescribed by the State Procurement
Office, regarding each annual audit. Under the annual reapplication
requirement of OAR 125-055-0015(2), a QRF must submit, with each
reapplication, an audit report and letter of attestation for the preced-
ing fiscal year of the QRF. Each QRF shall ensure that each of its con-
tracts entered into with an Agency under the program created by ORS
279.835 to 279.850 includes a provision that requires the QRF, if the
QRF’s total annual value of contracts with Agencies exceeds $20,000,
to conduct an annual audit of direct labor.

(2) The audit shall be conducted by an independent certified pub-
lic accountant for the same fiscal year as the QRF’s annual financial
audit.

(3) The audit shall consist of an auditor’s examination of the
QRF, conducted in accordance with generally accepted auditing prin-
ciples.

(4) For purposes of subsection (5) of this section:

(a) “Direct labor” means all work required for the manufacture,
preparation, processing and packing of products produced by a QRF
and all work performed in the rendition of services by a QRF, but does
not include supervision, administration or shipping. “Direct labor also
does not include client-type services provided by a QRF to Disabled
Individuals served by the QRF, such as job training and therapeutic
services.

(b) “Supervision” means the direction, assignment, instruction
and oversight of individuals performing direct labor, and inspection
of work performed or products for quality assurance.

(c) “Administration” means the management activities of a QRF
that include acquisition of equipments, parts, supplies and inventory,
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handling of the entity’s payroll, personnel and accounting activities,
executive decision-making and other business activities, generally of
a centralized nature, that do not entail the “hands-on” production of
a product or the performance of a service.

(d) “Shipping” means the transportation of a product to the site
designated by the acquirer of the product or the transportation of work-
ers to site at which they will perform services for a customer.

(5) The examination and resultant audit report must be based on
the following records and information:

(a) A listing of all products and services provided by the entity
in the QRF’s fiscal year, including those products and services were
procured by Agencies under ORS 279.015 and 279.835 to 279.850 and
those which were procured outside the program created by those
statutes.

(b) A list of all individuals covered by the audit scope employed
by the QRF who are Disabled Individuals who provided direct labor
required for the production of products or the performance of services
during the fiscal year that is the subject of the audit examination,
including employee name, unique employee identification number, job
description and disability status.

(c) A list of all individuals covered by the audit scope
employed by the QRF, whether paid or unpaid, who are not Disabled
Individuals and who provided direct labor required for the production
of products or the performance of services during the fiscal year that
is the subject of the audit examination, including employee name,
unique employee identification number and job description.

(d) A compilation of the total hours of direct labor actually per-
formed by the QRF during the fiscal year.

(e) Payroll reports for all individuals covered by the audit scope
employed by the QRF during the fiscal year, including employee
name, social security number, work hours paid, and vacation hours,
sick leave hours, and training hours. Hours worked must be segregated
from hours paid but not worked.

(f) Time and billing records showing direct hours worked by each
employee in the manufacture or provision of goods and services.

(g) Disability status documentation. The QRF must have docu-
mentation on file for each employee who is or who is claimed to be
a Disabled Individual. The file must include documentation from an
officially accredited source that each such person has been determined
to be a Disabled Individual as defined in OAR 125-055-0005. The
acceptable forms of disability documentation are:

(A) Department of Human Services/Seniors and People with Dis-
abilities Office of Licensing and Quality Care referrals;

(B) Commission for the Blind referrals;

(C) Department of Human Services/Community Human Ser-
vices, Office of Vocational Rehabilitation Services referrals;

(D) Competitive Employment statements signed by a physician
or other Accredited Vocational Consultant stating that the employee
is a Disabled Individual as defined in OAR 125-055-0005;

(E) Certifications that the employee is legally deaf and is a Dis-
abled Individual as defined in OAR 125-055-0005;

(F) Certifications that the employee is eligible for Supplemental
Security Income (SSI) or Social Security for the Disabled (SSDI) ben-
efits.

(6) The audit report must address the following elements:

(a) A determination whether the QRF’s time, billing and payroll
records are sufficiently complete and reliable to demonstrate compli-
ance with the 75 percent direct labor requirement of ORS
279.835(5)(c). The records must permit segregation of direct labor
hours from other hours worked and paid, and allow for assessment of
direct hours worked by employees with disabilities, as well as by
employees without disabilities.

(b) If the certified public accountant finds the records to be suf-
ficiently complete and reliable, the certified public accountant must
test the QRF’s calculation, for the entire applicable fiscal year, of the
portion of total direct labor hours that were worked by employees with
disabilities. Only direct hours worked shall be included in the calcu-
lation. Vacation, sick leave, holiday, training hours, and any other
hours paid but not worked by the employee are to be excluded from
the calculation.

(c) The certified public accountant must apply sufficient statis-
tical sampling techniques to obtain an eighty percent level of confi-
dence with a precision of plus or minus ten percent that:

(A) The direct labor by Disabled Individuals during the QRF’s
fiscal year satisfied the 75 percent direct labor requirement under ORS
279.835(5) and OAR 125-055-0015(2)(d)(A); and

(B) The hours reported as worked by persons with disabilities
were worked by persons whose disabilities were documented under
subparagraph (5)(g) of this rule.

(d) A determination whether adequate actions have been taken
to resolve any prior adverse audit report findings or recommendations.

(e) The independent certified public accountant that conducted
the annual audit shall sign an attestation that the QRF complied or did
not comply with the 75 percent direct labor requirement of ORS
279.835(5)(c) during the fiscal year period for which the annual finan-
cial audit was conducted. If the Certified Public Accountant attests that
the QRF did not comply with the requirement of ORS 279.835(5)(c),
the report must include a concise description of the character and
extent of the noncompliance.

(7) Within 120 calendar days after the close of the QRF’s fiscal
year, each QRF must submit the direct labor audit attestation report
for the preceding fiscal year, signed and dated by the independent Cer-
tified Public Accountant and by an officer of the QRF’s board of direc-
tors, to the State Procurement Office. A QRF that must submit an
annual reapplication under OAR 125-055-0015(2) must submit the
reapplication with its most recent annual direct labor audit report and
letter of attestation.

(8) Failure to comply with the requirements of this section by a
QREF shall constitute sufficient grounds to terminate the QRF’s list-
ing on the Procurement List under OAR 125-055-0015 and shall con-
stitute sufficient grounds for an Agency to terminate, or to suspend
performance of the work under, a contract with the QRF.

(9) Failure to comply with the 75 percent direct labor requirement
of ORS 279.835(5)(c) shall constitute sufficient grounds to terminate
the QRF’s listing on the Procurement List under OAR 125-055-0015
and shall constitute sufficient grounds for an Agency to terminate, or
to suspend performance of the work under, a contract with the QRF.

(10) The cost of the annual audit required by this rule shall be
considered an overhead expense that the QRF may recover and which
must be taken into account in determining the Price under OAR 125-
055-0030.

(11) If the State Procurement Office determines that a QRF is in
material noncompliance with any requirement imposed on it by OAR
125-055-0015 to 125-055-0040, including the qualifications require-
ments of OAR 125-055-0015, subsection (7) of this rule, or the direct
labor requirement of ORS 279.835(5)(c), the State Procurement Office
will issue, to the non-complying QRF, a written notice to cure the non-
compliance. The written notice will identify the requirement or
requirements with which the QRF does not comply, state the reasons
that the QRF is not in compliance with the requirements, and prescribe
a time period of not less than ninety (90) calendar days, or such other
time as may be permitted by the State Procurement Office, within
which the QRF must achieve compliance.

(a) A QRF receiving notice of noncompliance under this sub-
section must respond in writing, within thirty (30) calendar days of the
date of the State Procurement Office’s notice, to the State Procurement
Office. The response may:

(A) State the reasons, with supporting documentation, why the
QRF is not out of compliance with the requirements, if the QRF
believes that it is in compliance;

(B) Present a plan of action to be taken by the QRF to achieve
compliance and propose a date within which it will achieve compli-
ance;

(C) Request an extension of the time within which the QRF will
achieve compliance;

(D) Report that the QRF has achieved compliance and state the
actions the QRF has taken to achieve compliance.

(b) If the QRF does not submit a written response within the 30-
day period from the date of the written notice issued under subsection
(11) of this rule or such additional time as may be permitted by the
State Procurement Office, the State Procurement Office may terminate
the QRF’s listing on the Procurement List under OAR 125-055-0015
by issuing to the QRF written notice of the proposed termination and
removal of the QRF’s products and services from the Procurement
List.

(c) The State Procurement Office reserves the right to require a
QREF, as part of the required cure or as part of a plan of action to attain
compliance, to submit to the State Procurement Office quarterly audit
reports concerning the QRF’s compliance with the direct labor require-
ment of ORS 279.835(5)(c). If a QREF that is subject to this require-
ment satisfies the direct labor requirement in the first two consecutive
quarterly audits, the State Procurement Office may waive the quarterly
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audit requirement for that QRF. However, if the QRF next succeed-
ing annual audit discloses that the QRF failed to satisfy the direct labor
requirement, the State Procurement Office will institute disqualifica-
tion proceedings by issuing to the QRF a notice of termination under
subparagraph (d) of this subsection.

(d) If the QRF fails to achieve compliance with the violated
requirements within the time prescribed in the State Procurement
Office’s written notice issued under subsection (11) of this rule, with-
in the time proposed in a QRF’s plan of action approved by the State
Procurement Office, or within the time permitted under any extension
of time granted by the State Procurement Office, the State Procure-
ment Office will terminate the QRF’s listing on the Procurement List
under OAR 125-055-0015 by issuing to the QRF written notice of that
termination and of the removal of the QRF’s products and services
from the Procurement List.

(e) After any termination of a QRF’s listing on the Procurement
List under OAR 125-055-0015, the QRF shall not enter into or renew
any contracts under the program created by ORS 279.835 to 279.850.
Any termination of a QRF’s listing on the Procurement List also shall
constitute sufficient grounds for any Agency to terminate any contract
with the QRF.

(f) If the QRF requests, within ten (10) calendar days of its receipt
of notice of termination, an informal hearing concerning the validity
of the grounds for termination stated in the notice, the termination will
not become effective until the conclusion of the informal, non-con-
tested case hearing process. If the QRF fails to request a hearing with-
in this ten-day period, the termination shall become effective on the
eleventh day.

(A) As the result of the hearing process, the State Procurement
Office may either reach written agreement with the QRF or, if no
agreement is reached, issue an order that resolves the issues raised by
the QRF and, if no resolution satisfactory to the State Procurement
Office results from the hearing process, the order may provide for ter-
mination of the QRF’s listing on the Procurement List under OAR
125-055-0015 and removal of the QRF’s products and services from
the Procurement List.

(B) After any hearing, the State Procurement Office may issue
an order that resolves the issues raised by the QRF and, if the deter-
mination is adverse to the QRF, the order may provide for termination
of the QRF’s listing on the Procurement List under OAR 125-055-
0015 and removal of the QRF’s products and services from the Pro-
curement List. The State Procurement Office’s written decision under
this subsection shall constitute a final order under ORS 183.484.

(g) After any termination of a QRF’s listing on the Procurement
List under OAR 125-055-0015, the QRF shall not enter into or renew
any contracts under the program created by ORS 279.835 to 279.850.
Any termination of a QRF’s listing on the Procurement List also shall
constitute sufficient grounds for any Agency to terminate any contract
with the QRF.

(h) After the passage of one year after the effective date of a ter-
mination of a QRF’s listing on the Procurement List under this sec-
tion, a terminated QRF may again make an application to be listed as

a QRF under OAR 125-055-0015.
Stat. Auth.: ORS 279.845(1), ORS 184.340
Stats. Implemented: ORS 279.015 (1)(b), ORS 279.835-279.855
Hist.: DAS 4-2003, f. & cert. ef. 9-8-03

125-055-0040
General Provisions

(1) Contracting Authority. The Department of Administrative
Services and other Agencies must contract directly with a QRF for a
contract to qualify for the exception from the competitive procurement
requirement in ORS 279.015(1)(b) for contracts under the program
created by ORS 279.835 to 279.850. Contracts between multiple
Agencies and a QRF satisfy this requirement that the Agencies must
contract directly with a QRF.

(2) Contract Disputes. Contract performance issues and disputes
arising out of contracts entered into under the program created by ORS
279.835 to 279.850, such as disputes concerning timely delivery of
products or performance of services or compliance with specifications,
must be resolved exclusively between the QRF and the Agency that
is a party to the contract, and will not be resolved by the State Pro-
curement Office (except where the Department of Administrative Ser-
vices is a party to the contract with the QRF).

(3) Temporary Services. In each contract for the provision of
temporary services entered into by a state agency under the program

created by ORS 279.835 to 279.850, the QRF must monitor the prior
and current work assignments of its employees who work under the
contract to ensure that no employee performs services for a state agen-
cy in excess of a total of 1,040 hours during any consecutive twelve-
month period. Contracts for the provision of temporary services by
QRFs may be used only to meet temporary, emergency, non-recurring,
unexpected, or short-term workload demands of state agencies.

(4) Competitive Public Contract Bidding by a QRF. If a QRF
submits, to any Agency, a competitive bid, proposal, quote or other
offer (“‘offer”) in a competitive procurement for a public contract, then
regardless of whether the offer was accepted, that QRF may not, at any
time during the initial term of the contract for which the QRF sub-
mitted a bid, proposal or offer, make any claim to the Agency that
instituted the procurement for the public contract that the product or
service that was the subject of the offer should have been subject to
the set-aside program created by ORS 279.835 to 279.850.

(5) A QREF shall not enter into a public contract with an Agency
under the program created by ORS 279.835 to 279.850 unless the con-
tract complies with OAR 125-055-0005 to 125-055-0040 and the prod-
ucts or services that are the subject of the contract are listed on the Pro-
curement List. Any liabilities or expenses that may arise from the
establishment of a contract that violates this subsection shall be those
exclusively of the QRF and Agency, respectively, that purports to enter
into such a contract.

(6) QRF Records.

(a) Each QRF shall maintain accurate and correct records of the
direct labor hours performed in the nonprofit agency by each worker
in a manner sufficient to determine compliance with the 75 percent
direct labor requirement of ORS 279.835(5)(c).

(b) Each QREF shall make its records available, at any reasonable
time, for inspection by the State Procurement Office, the Office of the
Oregon Secretary State, and their officers and representatives.

(7) Application of These Rules.

(a) OAR 125-055-0015 shall apply to applications and annual
reapplications for participation in the program created by ORS
279.835 t0 279.850 that are presented to the State Procurement Office,
or which are due, after August 31, 2003. OAR 125-055-0020 shall
apply to requests for determinations that a product or service is suit-
able for addition to the Procurement List that are presented to the State
Procurement Office after August 31,2003. OAR 125-055-0030 shall
apply to determinations of Price first submitted to the State Procure-
ment Office after August 31,2003. OAR 125-055-0035 shall apply to
direct labor audit reports that are due under OAR 125-055-0035(7)
after August 31, 2003.

(b) For determinations of suitability of a product or service that
were made prior to the effective date of these rules, the maximum five-
year term of determinations of suitability under OAR 125-055-
0020(10)(a) shall expire five years from the effective date of these
rules.

(c) The adoption of these rules shall not affect the validity of:

(A) Any determination that a QRF was qualified for participation
in the program;

(B) Any determination that a product or service was suitable for
addition to the Procurement List; or

(C) Any determination of Price; made prior to the effective date
of these rules.

(8) The State Procurement Office reserves the right to extend any
deadline or time within which a QRF or a party to any proceedings
under OAR 125-055-0015 to 125-055-0040 must take any action
under those rules if the affected party applies in writing for relief to
the State Procurement Office and demonstrates in writing that special
circumstances warrant the grant of such relief. For the purpose of this
subsection, special circumstances that warrant the grant of relief
include practical exigencies that reasonably can be regarded as impos-
ing a substantial, practical impediment to the QRF’s or party’s abili-
ty to meet the deadline or achieve the correction of a violation of rules.
Special circumstances are circumstances beyond the reasonable con-
trol of the organization including, but not limited to, the illness or other
incapacity of key officers of the organization seeking relief, emergency
reorganizations or replacements of the corporate structure, board of
directors or executive officers of the organization, acts of God and
comparable practical impediments to a person or organization’s abil-
ity to meet a deadline or achieve the correction of a violation of rules.
The grant or denial of relief under this subsection must be determined
by the Chief Procurement Officer or, in the absence of the Chief Pro-
curement Officer, by an officer of the State Procurement Office who
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specifically has been delegated that task. The State Procurement Office
also reserves the right to waive or to permit the correction of minor
or technical violations of OAR 125-055-0015 to 125-055-0040.

Stat. Auth.: ORS 279.845(1), ORS 184.340

Stats. Implemented: ORS 279.015 (1)(b), ORS 279.835-279.855

Hist.: DAS 4-2003, f. & cert. ef. 9-8-03

125-055-0045
Purchases under ORS 279.855

(1) Policy. QRFs, residential programs and public benefit cor-
porations recognized by ORS 279.855 may acquire equipment, mate-
rials, supplies and services under the same conditions as state agen-
cies that, under ORS 279.712(2), are not subject to the requirement that
the Oregon Department of Administrative Services provide for their
acquisition of such items. Accordingly, QRFs, residential programs
and public benefit corporations must enter into an agreement with the
department in order to participate in the Oregon Cooperative Pur-
chasing Program. The agreement must have substantially the same
form, content and obligations as the standard agreement prescribed by
the State Procurement Office that state agencies must execute in order
to participate. In addition, QRFs, residential programs and public ben-
efit corporations must comply with the applicable subsections of this
rule to acquire equipment, materials, supplies or services under ORS
279.855.

(2) QRFs that currently are approved under OAR 125-055-0015
may purchase equipment, materials, supplies and services through the
State Procurement Office in the same manner as state agencies, as pro-
vided in ORS 279.545 to 279.746 and 279.820 to 279.824.

(3) A residential program seeking to purchase equipment, mate-
rials, supplies or services through the State Procurement Office under
ORS 279.855 must make a written request to the State Procurement
Office to which is attached a true and correct copy of its currently
effective contract with the Department of Human Services to provide
services to youth in the custody of the state. In addition, the residen-
tial program must submit a letter from the Oregon Department of
Human Services, on the letterhead of that department or of a division
of that department that contains the following information:

(a) The services the residential program must provide, including
the scope of those services, under the currently effective contract with
the Department of Human Services;

(b) The Department of Human Services contract number;

(c) The starting date and expiration date of the contract; and

(d) The name, original signature, mailing address and telephone
number of the Department of Human Services” Contract Administra-
tor for the contract.

(4) A public benefit corporation seeking to purchase equipment,
materials, supplies or services through the State Procurement Office
under ORS 279.855 must make a written request to the State Pro-
curement Office to which is attached:

(a) A certification by an authorized officer of the public benefit
corporation that the applicant qualifies as a public benefit corporation
under ORS 65.001;

(b) A true and correct copy of documentation, which may include
the corporation’s currently effective articles of incorporation, that
demonstrates that the corporation is tax exempt under §501(c)(3) of
the Internal Revenue Code and that the corporation is not a religious
corporation as defined in ORS 65.001;

(c) A true and correct copy of at least one currently effective con-
tract between the public benefit corporation and a state agency or unit
of local government by which the corporation’s contract performance
is funded at least in part with state funds; and

(d) A letter from the state agency or unit of local government that
confirms the existence and effectiveness of the contract submitted
under subparagraph (c) of this subsection, on the letterhead of the state
agency or unit of local government, that contains the following infor-
mation:

(A) The services the public benefit corporation must provide,
including the scope of those services, under the contract submitted
under subparagraph (c) of this subsection;

(B) The contract number;

(C) The starting date and expiration date of the contract; and

(D) The name, original signature, mailing address and telephone
number of the state agency or unit of local government’s Contract
Administrator for the contract.

(5) Neither the State Procurement Office nor the State of Oregon
shall be liable for any obligation or debt entered into on behalf of a

QREF, a residential program or a public benefit corporation, and like-
wise shall not be liable for any obligation or debt incurred by a QRF,
a residential program or a public benefit corporation, in making pur-
chases under subsections (1) to (3) of this rule.

(6) Each residential program and public benefit corporation that
makes any purchase of equipment, materials, supplies or services
through the State Procurement Office under ORS 279.855 must noti-
fy the State Procurement Office in writing whenever a contract that
is necessary for the organization to qualify under ORS 279.855
expires, is terminated, or is not renewed, and whenever the organiza-

tion otherwise ceases to qualify under ORS 279.855 or this rule.
Stat. Auth.: ORS 279.845(1), ORS 184.340
Stats. Implemented: ORS 279.855
Hist.: DAS 4-2003, f. & cert. ef. 9-8-03

125-055-0100
Purpose — HIPAA Privacy Rule Implementation

The purpose of these rules is to set forth the contract requirements
to comply with the Business Associate provisions of The Health Insur-
ance Portability and Accountability Act of 1996, 42 USC 1320d
—1320d-8, Public Law 104-191, sec. 262 and sec. 264 and the imple-
menting Privacy Rule at 45 CFR part 160 and 164, subparts A and
E. The Privacy Rule requires a Covered Entity to obtain certain writ-
ten assurances from a Business Associate before the Business Asso-
ciate may disclose, use, or create Protected Health Information. This
Rule contains the written assurances that an Agency must include in
its Contract with a Business Associate. Before applying this Rule,
Agencies must determine if a Business Associate relationship exists
between the Contractor and the Agency as defined in HIPAA and the
Privacy Rule. The requirements contained in this Rule apply both to
Contracts for trade services, as defined in OAR 125-030-0000(57), and
to Contracts for personal services, as defined in OAR 125-020-0130

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712

Stats. Implemented: ORS 279.712 & The Health Insurance Portability and
Accountability Act of 1996, 42 USC 1320d —1320d-8, PL 104-191, sec. 262 &
sec. 264.

Hist.: DAS 9-2002(Temp), f. & cert. ef. 12-31-02 thru 6-28-03; DAS 3-2003, f.
& cert. ef. 6-27-03

125-055-0105
Definitions

For purposes of rules 125-055-0100 through 125-055-0130 the
following terms shall have the meanings set forth below. Capitalized
terms not defined herein shall have the same meaning as those terms
in the Privacy Rule.

(1) “Agency” means any state officer, board, commission,
department, institution, branch or agency of the state government that
is a Covered Entity under the Privacy Rule and whose costs are paid
wholly or in part from funds held in the State Treasury, except the Leg-
islative Assembly, the courts and their officers and committees, and
except the Secretary of State and the State Treasurer in the perfor-
mance of the duties of their constitutional offices.

(2) “Business Associate” means a person or entity who performs
or assists a Covered Entity in performing the specific services listed
in the HIPAA Privacy Rule, 45 CFR 160.103, where the provision of
services involves the use, disclosure, or creation of Protected Health
Information by the Contractor. The workforce, as defined in 45 CFR
160.103, of the Covered Entity is not considered to be a Business
Associate nor do their activities create a Business Associate relation-
ship with their employer.

(3) “Contract” means the written agreement between an Agen-
cy and a Business Associate setting forth the rights and obligations of
the parties.

(4) “Covered Entity” means a health plan, a clearinghouse or a
health care provider who transmits any health information in electronic
form in connection with a transaction.

(5) “HIPAA” means the Health Insurance Portability and
Accountability Act of 1996, 42 USC 1320d — 1320d-8, Public Law
104-191, sec. 262 and sec. 264.

(6) “Privacy Rule” means the Standards for Privacy of Individ-
ually Identifiable Health Information at 45 CFR part 160 and 164,
subparts A and E (2002).

(7) “Rule” means this Oregon Administrative rule 125-055-0100
through 1225-055-0130.

[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712
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Stats. Implemented: ORS 279.712 & The Health Insurance Portability and
Accountability Act of 1996, 42 USC 1320d —1320d-8, PL 104-191, sec. 262 &
sec. 264.

Hist.: DAS 9-2002(Temp), f. & cert. ef. 12-31-02 thru 6-28-03; DAS 3-2003, f.
& cert. ef. 6-27-03

125-055-0110
References to Privacy Rule
For purposes of this Rule, references to the Privacy Rule mean
the final rule published on December 28,2000 in 65 Fed. Reg. 82,462-
82,829, as amended on May 31,2002 in 67 Fed. Reg. 38,009-38,020
(Part 160) and as amended on August 14,2002 in 67 Fed. Reg. 53,182-
53,273 (Part 160 and 164).
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712
Stats. Implemented: ORS 279.712 & The Health Insurance Portability and
Accountability Act of 1996, 42 USC 1320d —1320d-8, PL 104-191, sec. 262 &
sec. 264.
Hist.: DAS 9-2002(Temp), f. & cert. ef. 12-31-02 thru 6-28-03; DAS 3-2003, f.
& cert. ef. 6-27-03

125-055-0115
Business Associate Contract Provisions

A Contract that is subject to the Business Associate requirements
of the Privacy Rule shall contain the following provisions, effective
April 14,2003:

(1) Obligations and Activities of Business Associate: Business
Associate agrees to:

(a) Not use or disclose Protected Health Information other than
as permitted or required by this Rule and the Contract, or as Required
By Law.

(b) Use appropriate safeguards to prevent use or disclosure of the
Protected Health Information other than as provided for by this Rule
and the Contract.

(c) Mitigate, to the extent practicable, any harmful effect that is
known to Business Associate of a use or disclosure of Protected Health
Information by Business Associate in violation of the requirements of
this Rule and the Contract.

(d) Report to Agency, as promptly as possible, any use or dis-
closure of the Protected Health Information not provided for by this
Rule and the Contract of which it becomes aware.

(e) Ensure that any agent, including a subcontractor, to whom it
provides Protected Health Information received from, or created or
received by Business Associate on behalf of Agency agrees to the
same restrictions and conditions that apply through this Rule and the
Contract to Business Associate with respect to such information.

(f) Provide access, at the request of Agency, and in the time and
manner designated by Agency, to Protected Health Information in a
Designated Record Set, to Agency or, as directed by Agency, to an
Individual in order to meet the requirements under 45 CFR 164.524.

(g) Make any amendment(s) to Protected Health Information in
a Designated Record Set that the Agency directs or agrees to pursuant
to 45 CFR 164.526 at the request of Agency or an Individual, and in
the time and manner designated by Agency.

(h) Make internal practices, books, and records, including poli-
cies and procedures and Protected Health Information, relating to the
use and disclosure of Protected Health Information received from, or
created or received by Business Associate on behalf of, Agency avail-
able to Agency and to the Secretary, in a time and manner designat-
ed by Agency or the Secretary, for purposes of the Secretary deter-
mining Agency’s compliance with the Privacy Rule.

(i) Document such disclosures of Protected Health Information
and information related to such disclosures as would be required for
Agency to respond to a request by an Individual for an accounting of
disclosures of Protected Health Information in accordance with 45
CFR 164.528.

(j) Provide to Agency or an Individual, in a time and manner to
be designated by Agency, information collected in accordance with
subparagraph (i) of this section 1, to permit Agency to respond to a
request by an Individual for an accounting of disclosures of Protect-
ed Health Information in accordance with 45 CFR 164.528.

(2) Permitted Uses and Disclosures by Business Associate:

(a) General Use and Disclosure Provision. Except as otherwise
limited in this Rule, Business Associate may use or disclose Protect-
ed Health Information to perform functions, activities, or services for,
or on behalf of, Agency as specified in the Contract and this Rule, pro-
vided that such use or disclosure would not violate the Privacy Rule
if done by Agency or the minimum necessary policies and procedures
of the Agency.

(b) Specific Use and Disclosure Provision.

(A) Except as otherwise limited in this Rule, Business Associ-
ate may use Protected Health Information for the proper management
and administration of the Business Associate or to carry out the legal
responsibilities of the Business Associate.

(B) Except as otherwise limited in this Rule, Business Associate
may disclose Protected Health Information for the proper management
and administration of the Business Associate, provided that disclosures
are Required By Law, or Business Associate obtains reasonable assur-
ances from the person to whom the information is disclosed that it will
remain confidential and used or further disclosed only as Required By
Law or for the purpose for which it was disclosed to the person, and
the person notifies the Business Associate of any instances of which
it is aware in which the confidentiality of the information has been
breached.

(C) Business Associate may use Protected Health Information to
report violations of law to appropriate federal and state authorities,
consistent with 45 CFR 164.502(j)(1).

(D) Business Associate may not aggregate or compile Agency’s
Protected Health Information with the Protected Health Information
of other Covered Entities unless the Contract permits Business Asso-
ciate to perform Data Aggregation services. If the Contract permits
Business Associate to provide Data Aggregation services, Business
Associate may use Protected Health Information to provide Data
Aggregation services requested by Agency as permitted by 45 CFR
164.504(e)(2)(1)(B) and subject to any limitations contained in this
Rule. If Data Aggregation services are requested by Agency, Business
Associate is authorized to aggregate Agency’s Protected Health Infor-
mation with Protected Heath Information of other Covered Entities
that the Business Associate has in its possession through its capacity
as a business associate to such other Covered Entities provided that
the purpose of such aggregation is to provide Agency with data anal-
ysis relating to the Health Care Operations of Agency. Under no cir-
cumstances may Business Associate disclose Protected Health Infor-
mation of Agency to another Covered Entity absent the express
authorization of Agency.

(3) Obligations of Agency:

(a) Agency shall notify Business Associate of any limitation(s)
in its notice of privacy practices of Agency in accordance with 45 CFR
164.520, to the extent that such limitation may affect Business Asso-
ciate’s use or disclosure of Protected Health Information. Agency may
satisfy this obligation by providing Business Associate with Agency’s
most current Notice of Privacy Practices.

(b) Agency shall notify Business Associate of any changes in, or
revocation of, permission by Individual to use or disclose Protected
Health Information, to the extent that such changes may affect Busi-
ness Associate’s use or disclosure of Protected Health Information.

(c) Agency shall notify Business Associate of any restriction to
the use or disclosure of Protected Health Information that Agency has
agreed to in accordance with 45 CFR 164.522, to the extent that such
restriction may affect Business Associate’s use or disclosure of Pro-
tected Health Information.

(4) Permissible Requests by Agency. Agency shall not request
Business Associate to use or disclose Protected Health Information in
any manner that would not be permissible under the Privacy Rule if
done by Agency, except as permitted by section 2(b) above.

(5) Termination of Contract:

(a) Termination for Cause. Upon Agency’s knowledge of a
material breach by Business Associate of the requirements of this
Rule, Agency shall either:

(A) Notify Business Associate of the breach and specify a rea-
sonable opportunity in the notice for Business Associate to cure the
breach or end the violation, and terminate the Contract if Business
Associate does not cure the breach of the requirements of this Rule or
end the violation within the time specified by Agency;

(B) Immediately terminate the Contract if Business Associate has
breached a material term of this Rule and cure is not possible in Agen-
cy’s reasonable judgment; or

(O) If neither termination nor cure is feasible, Agency shall report
the violation to the Secretary.

(D) The rights and remedies provided herein are in addition to
the rights and remedies provided in the Contract.

(b) Effect of Termination.

(A) Except as provided in paragraph (B) of this subsection (b),
upon termination of the Contract, for any reason, Business Associate
shall return or destroy all Protected Health Information received from
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Agency, or created or received by Business Associate on behalf of
Agency. This provision shall apply to Protected Health Information
that is in the possession of subcontractors or agents of Business Asso-
ciate. Business Associate shall retain no copies of the Protected Health
Information.

(B) In the event that Business Associate determines that return-
ing or destroying the Protected Health Information is infeasible, Busi-
ness Associate shall provide to Agency notification of the conditions
that make return or destruction infeasible. Upon Agency’s written
acknowledgement that return or destruction of Protected Health Infor-
mation is infeasible, Business Associate shall extend the protections
of this Rule to such Protected Health Information and limit further uses
and disclosures of such Protected Health Information to those purposes
that make the return or destruction infeasible, for so long as Business

Associate maintains such Protected Health Information.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712
Stats. Implemented: ORS 279.712 & The Health Insurance Portability and
Accountability Act of 1996, 42 USC 1320d —1320d-8, PL 104-191, sec. 262 &
sec. 264.
Hist.: DAS 9-2002(Temp), f. & cert. ef. 12-31-02 thru 6-28-03; DAS 3-2003, f.
& cert. ef. 6-27-03

125-055-0120
Order of Precedence

In the event of a conflict between this Rule and the provisions of
the Contract, this Rule shall control. In the event of a conflict between
this Rule and the Privacy Rule or the provisions of the Contract and
the Privacy Rule, the Privacy Rule shall control. The requirements set
forth in this Rule are in addition to any other provisions of law appli-
cable to the Contract. Provided, however, this Rule shall not supercede
any other federal or state law or regulation governing the legal rela-
tionship of the parties, or the confidentiality of records or information,
except to the extent that HIPAA preempts those laws or regulations.
Any ambiguity in the Contract shall be resolved to permit Agency and

Business Associate to comply with the Privacy Rule.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712
Stats. Implemented: ORS 279.712 & The Health Insurance Portability and
Accountability Act of 1996, 42 USC 1320d —1320d-8, PL 104-191, sec. 262 &
sec. 264.
Hist.: DAS 9-2002(Temp), f. & cert. ef. 12-31-02 thru 6-28-03; DAS 3-2003, f.
& cert. ef. 6-27-03

125-055-0125
Methods of Compliance

In addition to incorporating the Business Associate requirements
contained in this Rule in its Contracts with Business Associates, Agen-
cy may comply with this Rule in either of the following ways:

(1) Memorandum of Understanding. If Agency’s Business
Associate is also a government entity, the parties may comply with the
requirements of this Rule by entering into a memorandum of under-
standing that accomplishes the objectives of this Rule and meets the
Business Associate requirements of the Privacy Rule.

(2) Amendment. Agency may comply with the requirements of
this Rule by executing an amendment or rider that amends Agency’s
Contract with its Business Associate and that contains the contract pro-

visions required by this Rule.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712
Stats. Implemented: ORS 279.712 & The Health Insurance Portability and
Accountability Act of 1996, 42 USC 1320d —1320d-8, PL 104-191, sec. 262 &
sec. 264.
Hist.: DAS 9-2002(Temp), f. & cert. ef. 12-31-02 thru 6-28-03; DAS 3-2003, f.
& cert. ef. 6-27-03

125-055-0130
Standards in Individual Contracts

(1) Agency and Business Associate may enter into a Contract that
contains more stringent standards than those set forth in this Rule as
long as such standards do not violate the requirements of the Privacy
Rule.

(2) State agencies subject to ORS 279.712 shall use the form
Contract provided by the State Procurement Office of the Procure-
ment, Fleet, and Surplus Services Division of the Department of
Administrative Services (Division). A state agency may request the
Division to approve a revised form Contract for repeated use for a spe-
cific class or classes of transactions.

Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712

Stats. Implemented: ORS 279.712 & The Health Insurance Portability and

Accountability Act of 1996, 42 USC 1320d —1320d-8, PL 104-191, sec. 262 &

sec. 264.

Hist.: DAS 9-2002(Temp), f. & cert. ef. 12-31-02 thru 6-28-03; DAS 3-2003, f.
& cert. ef. 6-27-03

DIVISION 60
HOUSING AND RENTALS

125-060-0000
State Agency Housing Provided to State Officers or
Employees

(1) As required by ORS 182.415 to 182.425, every state agency
that provides housing for its officers or employees shall collect a rental
for such housing. An exception is allowed in cases where employment
contracts, signed prior to December 1, 1977, provide for free housing,
until such original contracts expire or the incumbent leaves the posi-
tion; or where express statutory authority exists which provides
exemptions from ORS 182.425.

(2) Definitions: As used in this rule, unless the context requires
otherwise:

(a) “Furnishings” includes furniture usually used in connection
with occupancy of a household but does not include rugs, draperies,
range, refrigerator, washer, dryer or any item of furnishings received
by the state or one of its agencies as a gift, nor does it include any fur-
niture purchased for the state-owned residence required in relation to
the official duties of an institutional executive or the Chancellor of the
Department of Higher Education prior to September 9, 1971;

(b) “Housing” includes single and multiple family dwellings,
apartments, and mobile homes and mobile home pads, available for
tenancy on a monthly or other basis but does not include guard stations
maintained by the State Forestry Department or dormitory facilities at
any state institution or at any state institution of higher education;

(c) “Dormitory” includes any facility which houses students and
those facilities used primarily for sleeping purposes by the employ-
ees of the Mental Health Division;

(d) “State Agency”” means every state officer, board, commission,
department, institution, branch or agency of the state government,
whose costs are paid wholly or in part from funds held in the State
Treasury, except the Legislative Assembly, the courts and their offi-
cers and committees, and except the Secretary of State and the State
Treasurer in the performance of the duties of their constitutional
offices;

(e) “Utilities and Services” include heat, electricity, gas, oil, tele-
phone, water, sewer, garbage, lawn care, laundry, linens, bedding, and
towels used for any state agency provided housing.

(3) Every state agency that provides housing for its officers or
employees shall:

(a) Examine and periodically re-examine the fair market rental
value as determined by a qualified appraiser certified under ORS
308.010, when the agency determines that market conditions have
changed to require it, but not less frequently than once every five years.
In determining the fair market rental value, the appraisal shall consider
all market factors unique to each housing unit including the value of
utilities and services if provided or paid for by the owning agency;

(b) Collect a rental for such housing based on the fair market
rental value, subject to any applicable rental reductions authorized
under the schedule provided in this rule;

(c) Deposit such rental collected to the agency’s account;

(d) Review the net rental rate annually and make such adjust-
ment, if any, as may be determined from changes in the local rental
housing market conditions;

(e) Provide no furnishings as a part of any housing provided by
the agency;

(f) Determine whether or to what extent the agency will provide
utilities and services for each housing unit.

(4) Whenever a state agency provides housing to anyone of its
officers or employees, it shall notify the Facilities Division, Depart-
ment of Administrative Services, on the appropriate form, of these
arrangements, including the basis for rental charge and such rental rate
reductions as may be applicable. Thereafter, annually on July 1, the
agency shall report to the Facilities Division the following informa-
tion:

(a) A listing of all housing provided by the agency to its officers
and employees;
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(b) A copy of the most recent rental appraisal report for each
housing unit if a new appraisal has been made subsequent to the last
annual report;

(c) The rental reductions, if any, applied to determine the net
rental charge. Each rent reduction made under subsection (a) or (b) in
sections (7) to (9) and under section (10) of this rule requires a justi-
fication;

(d) The net rental rate to be charged by the agency.

(5)(a) Each agency providing housing to its officers or employ-
ees shall employ an independent auditor selected by the Department
of Administrative Services to determine the agency’s compliance with
this rule. The expense of such review shall be paid by the state agen-
cy being audited;

(b) Such audit shall be conducted at least once every three years.
The written report of the independent auditor shall be filed by the
agency with the Department of Administrative Services within 45 days
of agency receipt of the report, together with an indication of actions
taken or expected to be taken by the agency to correct any deficien-
cies cited in the auditor’s report. Also, each agency shall implement
any supplemental corrective actions which may be ordered by the
Department of Administrative Services to comply with this rule.

(6) In determining whether reductions are necessary, each state
agency that provides housing for its officers or employees shall con-
sider factors such as isolation, invasion of the officer or employee’s
privacy, the agency’s justifiable need for having its officers or employ-
ees occupy the housing in a specific location and inequities between
the fair rental value as determined under ORS182.425(1) and the
salary of the officer or employee occupying the housing. The extent
of rental reductions for each housing may be determined by the agen-
cy by applying the schedule of reductions provided under sections (7)
to (10) of this rule, and records shall be kept which will indicate rea-
sons or justifications for any rental reductions applied.

(7) Reduction for the state agency need to have its officers or
employees occupy such housing at such locations as it exists may not
be more than 50 percent of the fair rental value, and the specific
amount by which the rent is to be reduced shall be determined by the
state agency providing such housing by applying the following stan-
dards:

(a) Residence in such housing is a part of the job requirement as
evidenced by contract or position description, and not offered as an
incentive or a fringe benefit to the resident state employee — 50 per-
cent reduction;

(b) Residence in such housing is not a job-related requirement but
is a distinct advantage to the agency by having the officer or employ-
ee live close to the job in case of an emergency, and for a general pro-
tection to the public property in the area — 20 percent reduction;

(c) Residence in such housing is not a job requirement. The only
advantage to the agency is for the residence to be occupied to reduce
the chance of vandalism and deterioration — 10 percent reduction;

(d) Residence in such housing is not a job requirement, nor is it
for the benefit of the agency. It is solely for the convenience or by
choice of the occupant — no reduction.

(8) Reduction for invasion of privacy of the resident of such
housing shall be not more than 30 percent from the fair rental value,
and the specific amount by which the rent is to be reduced shall be
determined by the state agency providing such housing by applying
the following standards:

(a) The housing or a significant part of it is used for a public
office or public business, including such official functions as frequent
receptions, dinners or other entertainment functions for the agency
related guests; or is so located that invasion of privacy is considered
the expected or the invited affair by the public or the state institutional
residents — 30 percent reduction. “Frequent” here means at least once
per week on a yearly average;

(b) Public is not invited and invasion is not the usual occurrence,
but the residence’s location or the architecture plainly indicates its state
ownership with little or no restriction on public or the state institutional
client traffic — 20 percent reduction;

(c) Invasion of privacy is an occasional or seasonal occurrence,
and some restriction to public traffic is applied — 10 percent reduc-
tion;

(d) Invasion of privacy is no more than that which would be
expected for an average privately owned residence — no reduction.

(9) Reduction for isolation of the resident shall be not more than
20 percent of fair rental value. Such reduction may be in addition to
any rental value adjustment which may have been considered in the

appraisal determined under subsection (3)(a) of this rule. To evaluate
the isolation factor, the state agency may consider factors such as dis-
tance from the nearest full-service community, difficult road condi-
tions or services, a public presence so substantial that the resident’s
family is forced to retreat within the walls of their home, or conditions
that make friends and neighbors reluctant to socialize and visit because
of institutional inmate activities, or the stigma attached to a state insti-
tution. A rent reduction may be allowed for such isolation according
to the following standards:

(a) The housing is located in an isolated area, which is defined
as being more than 50 miles or 90 minutes travel by automobile, one
way, from the nearest full-service community, or the travel conditions
are usually severe or hazardous. A full-service community is to be
defined as one complete with supermarket, department store, medical
doctor, dentist, church, school, etc.; or if the resident employee’s fam-
ily is isolated socially by public pressure or by the institutional atmo-
sphere to the point where the family is primarily confined within the
walls of the home, or friends refuse to come to such housing to social-
ize — 20 percent reduction;

(b) The housing is located 30 to 50 miles or 60 to 90 minutes trav-
el time, one way, from the nearest full-service community, or the trav-
el conditions are seasonally severe or hazardous, or location or insti-
tutional atmosphere tends to reduce the residents’ freedom of
socialization with neighbors — 15 percent reduction;

(¢) The housing is located about 10 to 30 miles or 30 to 60 min-
utes travel time, one way, from the nearest full-service community, the
travel conditions are seldom severe or hazardous, and there is little or
no restriction on socialization — 10 percent reduction;

(d) The housing is located within ten miles and not over 30 min-
utes travel one way from the nearest full-service community, and there
is no restraint on socialization from any institutional activity or atmo-
sphere — no reduction.

(10) When the officer or employee is required by the agency to
occupy state provided housing as a condition of employment, agen-
cies may apply a rental reduction for unique conditions not previous-
ly discussed in sections (7)—(9) of this rule according to the follow-
ing standards:

(a) As a unique condition, when a reduction from the fair mar-
ket rental value is needed by the agency to establish a uniform rental
schedule for like houses provided in different locations by a single
agency to enable intra-agency geographical transfers of employees —
reduction to the extent necessary and reasonable to establish a uniform
rental schedule;

(b) As a unique condition, when a reduction from the fair mar-
ket rental value is needed to correct inequities between the fair mar-
ket rental value of housing and the salary of the officer or employee
occupying the residence — reduction to the extent necessary and rea-
sonable;

(c) As a unique condition, when a reduction from the fair mar-
ket rental value is needed because of unique conditions in the state’s
title to the property such as when housing is received by the state or
one of its agencies as a gift for the free use of a specified state officer
or employee and where a valid right of reverter exists — for the use
by the state officer or employee, a reduction up to 100 percent of the
fair market rental value;

(d) Other factors not previously considered in the reduction
schedule may be considered unique conditions when necessary and
justifiable for the agency’s effective program management — a reduc-
tion up to 20 percent. (Factors reflecting only employee convenience
or comfort, without a corresponding impact on the agency’s program
management, shall not be considered unique conditions).

(11) The rental reductions authorized in sections (6)—(10) of this
rule, when combined, may be up to 100 percent of the fair market
rental value, when justified.

Stat. Auth.: ORS 182 & ORS 283

Stats. Implemented:

Hist.: GS 46, f. & ef. 12-1-77; GS 5-1983, f. 4-29-83, ef. 5-2-83; GS 8-1983, f.

& ef. 12-2-83

125-060-0005
Management of the Capitol Mall Housing Units

(1) Pursuant to ORS 276.028 and 276.046, the Department may
purchase or acquire by agreement or donation, for development as a
part of the Capitol area, the land lying in the area of the City of Salem
bordered by Capitol and Winter Streets on the east and west and by
Court Street on the south to D Street on the north.
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(2)(a) The Department may operate housing units acquired under
section (1) of this rule as state office quarters, or as rental properties
for any appropriate private commercial use or as rental houses and
apartments;

(b) For any Mall housing units leased to private persons for use
as private residences or for housing any lawful commercial enterprise
and the housing unit designated as the Governor’s residence, the
Department’s rules OAR 125-075-0005, 125-075-0010 and 125-075-
0015 shall not apply and the use access thereto shall be totally at the
control of the persons leasing or residing in such housing units.

(3) For each Mall housing unit used as a rental housing or as a
private commercial rental unit, the Department may:

(a) Set rental rates, security deposits and fees at par with the pre-
vailing comparable market rates, and apply such rate schedule for the
year with some adjustments allowed taking into consideration the pre-
vailing market conditions or the condition of repairs of the rental unit;

(b) Enter into a written rental agreement with tenants on a month-
to-month tenancy basis or a longer term lease, when appropriate;

(c) Conduct periodical inspections to ensure the tenant perfor-
mance of the responsibilities under the rental agreement;

(d) At any time during the tenancy the Department may order the
tenant to repair or correct the conditions listed below to be performed
within a reasonable period of time specified, or in case the tenant does
not apply, the Department may undertake the repair or the corrective
action required, and charge the tenant for the costs. The conditions for
such action shall include, but not be limited to, any damage to the
premises above and beyond normal wear and tear, excessively unclean
and unkept conditions which present health or fire hazards requiring
a major cleaning work or a disposal of garbage and rubbish, any appar-
ent pet damages, and any seriously neglected maintenance of the lawn
and landscape.

(4) For Mall housing units used as state office quarters, the
Department may manage the units in accordance with other appro-
priate policies of the Department.

(5)(a) For minor repairs and improvements on any rental Mall
housing unit used as a residential unit, when the tenant offers to do
such work for free of charge which the Rental Housing Coordinator
recognizes such work as being needed and as being within the tenant’s
capability, the Department may furnish to the tenant the necessary
materials to complete the work;

(b) Tenants of Mall housing units shall not be compensated for
any work in the form of rent reduction.

(6) For all residential rental agreements, the Department may
charge appropriate amounts for security deposits and special fees at
the time such agreements are signed. Such deposits and special fees
are refundable at the end of tenancy, less the amount sufficient to cor-
rect any deficiencies which are the responsibility of the tenant. When
the deposit amount is not sufficient to correct the deficiencies, the
Department may pursue appropriate methods to collect the addition-
al amount from the tenant or former tenant.

(7) The procedures relative to this rule are as follows:

(a) Tenants or Applicants:

(A) Contact the Rental Housing Coordinator, Facilities Division,
Department of Administrative Services at 1225 Ferry Street SE,
Salem, OR 97310 to arrange for tenancy in any Mall housing units;

(B) Complete an application form of the Department providing
references, social security number, former addresses and such other
information as the Department may require;

(C) Complies with the terms of the rental agreement.

(b) Rental Housing Coordinator, Facilities Division — Action:

(A) Makes selections of tenants for the Mall housing units fol-
lowing the normal practices of the private rental housing industry, and
signs rental agreements;

(B) Annually for each rental housing unit, establishes the rental
rate and the amounts to be charged for deposits and fees to be appli-
cable in renting during the year, and applies such rental — deposit — fee
schedule with some adjustments allowed taking into consideration the
prevailing market conditions or the condition of repairs of the rental
unit;

(C) Conducts periodic inspections of the Mall housing rental
units during and at the end of each tenancy, and determines the amount
to be billed to the tenant or to be charged against the deposits and fees.
The chargeable items include the following: Damages above and

beyond normal wear and tear, cleaning, garbage disposal, lawn and
landscape maintenance, disposal of any rubbish, pet damage, loss of
keys and lock changes, as needed, and final rent due, if any;

(D) Within 30 days, prepares and transmits an itemized
accounting of any deficiencies, an estimated cost to correct the defi-
ciencies and the amount to be refunded to the former tenant;

(E) When claims against the security deposit exceed the amount
of the deposit, pursues appropriate methods to collect the remaining

claim amount from the tenant or former tenant.
Stat. Auth.: ORS 276 & ORS 283
Stats. Implemented:
Hist.: GS 3-1983, f. & ef. 1-19-83

DIVISION 70
GIFTS AND DONATIONS

125-070-0000
Gifts and Donations for the Benefit of the Programs of the Real
Property Division

(1) As authorized under ORS 276.005(3), the Department may
accept on behalf of the State of Oregon any gifts, grants and donations
from public and private sources for the purposes set out in ORS
276.005(1). Any prospective donor may contact the Facilities Division
Administrator or the Director of the Department to consult or to pro-
pose making gifts, grants or donations of any value stipulating con-
ditions or limitations, if any. Such proposals may be addressed to:
Director, Department of Administrative Services, 155 Cottage Street
N.E., Salem, OR 97310.

(2) Gifts, grants and donations approved under section (1) of this
rule will be received by the Director or a designee. Funds will be
deposited by the Department in appropriate separate trust accounts to
be used for the purposes for which the gifts, grants or donations are
made. When no specific designations are made by the donor, the
Department shall deposit such amounts in the Capital Projects Account
established under ORS 273.004(2), subject to any limitations
imposed by the donor. When the Department determines that any stip-
ulation or limitation imposed by the donor will result in violation of
any applicable law or is contrary to any rules or policies of the state,
the Department shall decline acceptance of such donation or gift. All
donations or gifts, except landscape donations, must be approved by
the Director before such an offer can be accepted by the Department.

(3) All proposed landscape donations are subject to review and
approval by the Administrator of the Facilities Division or the
Administrator’s designee. Proposed donations may be incorporated
into the landscape or the facilities only if the following criteria are sat-
isfied:

(a) Compatibility with the Department’s master plans or, in areas
not covered by such plans, compatibility with existing facilities;

(b) Compatibility with the local conditions;

(c) Age and the anticipated general condition of the donation;

(d) Anticipated maintenance requirements.

(4) Memorial or donation plaques associated with any landscape
donation are discouraged by the Department in order to simplify the
environment and minimize maintenance. However, in case any such
plaque is stipulated by the donor and approved by the Department, the
donor shall provide the cost for the purchase of such plaque. The size
and type of such plaque shall be determined by the Department. The
Department may provide the mounting post and the necessary labor

for the installation.
Stat. Auth.: ORS 276 & ORS 283
Stats. Implemented:
Hist.: GS 3-1983, f. & ef. 1-19-83

DIVISION 75

USE OF BUILDINGS, PARKS AND GROUNDS
UNDER DEPARTMENT CONTROL

125-075-0000
Restrictions on the Use of Capitol Mall Heliport

(1) The Capitol Mall Heliport, located at the open recessed area
between the State Library Building and the Public Service Building,
is a non-public, restricted use facility registered with the State of Ore-
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gon Aeronautics Division and the Federal Aviation Administration. No
one may use this Heliport without first receiving permission to use it
from the Department of Administrative Services. The use of this Heli-
port is restricted and permission for use is given only for official state
business or emergencies in following instances:

(a) Official state business use by the Governor, the President of
the Senate, the Speaker of the House or the Chief Justice of the
Supreme Court;

(b) Emergencies (e.g., air ambulance, catastrophes, etc.) to be so
defined and approved by the Manager, Operations & Maintenance
Section, Facilities Division, Department of Administrative Services.

(2) All requests for the Heliport use, with no exception, must be
directed to and approved by: Manager, Operations & Maintenance
Section, Facilities Division, Department of Administrative Services,
1225 Ferry Street S.E., Salem, OR 97310 — Phone: 378-2865.

(3) All users of the Heliport must inform the Department in
advance of the estimated time of landing and lift-off so that the Depart-
ment can notify the Capitol Mall Area Security personnel to clear the
Heliport area to ensure safety.

(4) All Capitol Mall Heliport air traffic shall contact the Salem
Airport FAA Control Tower to receive advisories in approaching or
departing the Heliport.

(5) Any unauthorized use of the Heliport shall be reported to the
State of Oregon Aeronautics Division and may be prosecuted under

ORS 276.990 and other applicable provisions of law.
Stat.: Auth.: ORS 276 & ORS 283
Stats. Implemented:
Hist.: GS 3-1983, f. & ef. 1-19-83

125-075-0005
Use of the Capitol Mall Area Parks and Grounds

(1) The State Capitol grounds including Willson Park, Capitol
Park, and other parks and grounds in the Capitol area as defined in
ORS 276.010, save and except that property used for residential pur-
poses located in the northern portion of the Capitol area, are open to
the public for use, subject to restrictions specified in this rule.

(2) The restrictions specified in the City of Salem Code 94.010,
as adopted by Salem City Council on October 25, 1955, are hereby
adopted by the Department of Administrative Services and, except for
the modifications set forth in section (5) of this rule, are made a part
of this rule governing the use of the State Capitol area parks and
grounds.

(3) Any request for information, applications for permits or reser-
vations for a park or a portion thereof for use should be sent to: Man-
ager, Operations and Maintenance Section, Facilities Division, Depart-
ment of Administrative Services, 1225 Ferry Street S.E., Salem, OR
97310.

(4) Any use of the Capitol area parks and grounds for the fol-
lowing activities shall require use authorization by the Department:

(a) Sales and solicitations, as provided under the City of Salem
Code 94.100;

(b) Public demonstration, as provided under the City of Salem
Code 94.090;

(c) Any organized or group activity, as referenced in the City of
Salem Code 94.200.

(5) Enforcement of this rule shall be carried out by the Depart-
ment’s Capitol area security personnel in cooperation with the City of
Salem Police Department with the following stipulations modifying
the City of Salem Codes 94.010 to 94.990 for the purposes of this
rule:

(a) For the purposes of City Code 94.070 on throwing objects,
frisbees are exempted from the prohibited category of “other missile”;

(b) For the purposes of City Code 94.100 on sales and solicita-
tions, the Department may follow the Department’s rule OAR 125-
080-0000 and 125-080-0010 for granting permits;

(c) For the purposes of City Code 94.110, no bathing, wading or
swimming shall be allowed in fountains, water displays or systems,
with the exception of the Wall of Water Fountain on the Capitol Mall
Plaza, in front of the Capitol Building, where wading is allowed;

(d) For the purposes of City Codes 94.160 to 94.180 relative to
use of motor vehicles and parking, the Department may follow the
Department rules OAR 125-095-0000 through 125-095-0065;

(e) For the purposes of City Code 94.190, the Department shall
not permit any overnight use of the parks and grounds subject to this
rule;

() For the purposes of City Code 94.195 on the use of alcoholic
beverages, the Department shall follow the Department’s rule OAR
125-075-0015(2), and prohibits use of any illegal drugs or controlled
substances by law in addition to any alcoholic beverages;

(g) For the purposes of City Code 94.200, the Department may
choose not to set or post any signs for public information on opening
and closing hours of the Capitol grounds. However, as provided under
section (4) of this rule, the Department will regulate organized activ-
ities to minimize traffic congestion in the Capitol Mall area, disrup-
tion of state business by noise, such as by high amplification equip-
ment, and informal use of the parks;

(h) No posters or placards may be placed on public grounds
except those authorized by the Facilities Division for the conduct of
public business;

(i) The State Capitol Building and the Supreme Court Building
including their respective entrance areas are outside the jurisdiction of
the Department. For any proposed use thereof, inquiries should be
directed to the Administrative Services, Legislative Administration
Committee, S401 State Capitol, Salem, OR 97310; or the office of
State Court Administrator, Supreme Court Building, Salem, OR
97310, respectively.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 276 & ORS 283

Stats. Implemented:

Hist.: GS 3-1983, f. & ef. 1-19-83; GS 14-1992(Temp), f. & cert. ef. 7-1-92; GS
19-1992, f. 11-23-92, cert. ef. 1-1-93

125-075-0010
Public Use of Meeting Rooms in State Buildings Under the
Department of Administrative Services’ Control

(1) Pursuant to ORS 276.440 and other related provisions of ORS
Chapter 276, the Department may permit and schedule the occasion-
al use of certain meeting rooms in the Department-controlled state
office buildings by the public on space available basis, subject to
restrictions and payment of fees where applicable under this rule. Any
interested person or organization may call or write to the Department
for information on available meeting rooms or to make reservations.
The address and the phone number are as follows: Meeting Room
Reservations, Operations & Maintenance Section, Facilities Division,
Department of Administrative Services, 1225 Ferry Street S.E., Salem,
OR 97310 — Phone: 378-2865.

(2)(a) The Department shall refuse to permit the use of such
meeting rooms when it determines that doing so is contrary to any
applicable law or policies of the state, or disrupt the operations of the
building or the working of the state government;

(b) The use of the meeting rooms shall not be permitted under this
rule for the following types of activities:

(A) Activities which generally produce excessive noise, such as
music performances with high amplification;

(B) Activities which will tend to create traffic congestions in the
Capitol Mall area in Salem;

(C) Activities considered by the Department as likely to endan-
ger public safety or property;

(D) Activities at which alcoholic beverages are served or used.

(3) Fees for the use of meeting rooms shall be set by the Depart-
ment. Where applicable, the minimum space rental shall be $15. In
addition, a service fee will be charged for any use after 5:00 p.m. on
weekdays, and any time on weekends and holidays for security, clean
up and other support needs. Whenever special custodial services are
required, a fee therefor shall be for not less than two hours.

(4) State agency tenants in Department-owned or controlled
office buildings are exempted from the space rental charges. When
tenant agency use requires special custodial services, an applicable ser-
vice fee will be charged. All other users will be charged a space rental
charge, and a service fee when applicable.

(5) All non-state users must reserve meeting rooms early, at least
seven days in advance and pay all applicable use fees in advance of
the dates or times reserved. Any cancellation must be made as soon
in advance as possible to allow rescheduling. When a scheduled user
fails to cancel the reservation at least three business days in advance,
the scheduled user may forfeit charges for the period reserved for use.

(6) Scheduling of such meeting rooms will be done in order of
priority first to state agencies, second to other public agencies, and
third to private citizens or organizations.
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(7) The Division reserves the right to cancel or alter any sched-
uled or reserved use of any meeting room when it considers necessary
for public safety under emergencies.

(8) All users of meeting rooms shall leave the rooms in a rea-
sonably clean condition after each use. In case an excessive clean up
by the Department’s personnel is necessary, the user may be billed for

the additional custodial services for the cleanup.
Stat. Auth.: ORS 276 & ORS 283
Stats. Implemented:
Hist.: GS 3-1983, f. & ef. 1-19-83

125-075-0015

Prohibiting Possession or Use of Firearms, Alcoholic Beverages
and Other Illegal Substances on the Premises of State Office
Buildings

(1)(a) No firearm of any kind including explosives shall be per-
mitted at any time on the premises of any state office building owned
or leased by the Department of Administrative Services;

(b) The provisions of this section shall not apply to firearms in
the possession of or stored for official public business authorized by
statute for peace officers or for members of any state or national mil-
itary organization.

(2) No alcoholic beverage of any kind, illegal drugs, or any statu-
torily controlled substance possessed unlawfully shall be permitted at
any time on the premises of any state office building which is owned
or leased by the Department of Administrative Services, except:

(a) Wine when stored or used for official public business by the
Department of Agriculture under ORS Chapter 576; or

(b) Alcoholic beverages stored legally in any private vehicle in
transit through or while legally parked on any public grounds or park-
ing areas under the control of the Department of Administrative Ser-
vices.

Stat. Auth.: ORS 276 & ORS 283

Stats. Implemented:

Hist.: GS 3-1983, f. & ef. 1-19-83

DIVISION 80
SALES OR SOLICITATION

125-080-0000
Vending Facilities in State Buildings or Grounds Under the
Department of Administrative Services’ Control

(1) No person, firm or state agency may place any vending facil-
ity in any Department of Administrative Services controlled state
office buildings and grounds without specific authorization from the
Department. Any inquiry concerning placement of such vending facil-
ity should be directed to: Manager, Operations & Maintenance Sec-
tion, Facilities Division, Department of Administrative Services, 1225
Ferry Street S.E., Salem, OR 97310 — Phone 378-2865.

(2) For the purpose of this rule, the term:

(a) “Department of Administrative Services controlled state
office buildings and grounds” means any state office buildings and
grounds owned or managed by the Department of Administrative Ser-
vices, including all such properties specified under ORS 276.004(1)
and all Department leased office facilities operated by the Department;

(b) “Vending facility” means any facility used for vending mer-
chandise such as any shelter, counter, shelving, mobile cart food ven-
dor, display case and wall case approved by the Department, includ-
ing any such refrigerating apparatus and other appropriate auxiliary
equipment as are necessary or customarily used for vending mer-
chandise; any manual or coin-operated vending machine or similar
device for vending merchandise; and any cafeteria or snack bar for dis-
pensing of food and beverages;

(c) “Commission for the Blind” means the state agency estab-
lished under ORS 346.130 to 346.140.

(3) Management policies and procedures of the Department for
cafeterias and snack bars are specified in the Department’s OAR 125-
080-0005.

(4) All locations, types and number of vending facilities to be per-
mitted are determined by the Department, and all commodities and
articles to be sold at any vending facility placed in the Department con-
trolled premises shall be subject to approval by the Department.

(5) The Department may determine fees for each class of vend-
ing facilities which will, at the minimum, pay for the costs of space,

utilities and administration. Such fee schedule may be changed by the
Department as needed.

(6) Authorizations issued by the Department for placement of
vending facilities may be in the form of a permit or a contract which
will specify terms and conditions governing the operation of vending
facilities.

(7) For all available vending facility locations, the Commission
for the Blind shall be given the first right of refusal on the contract
based on the terms and conditions set by the Department, pursuant to
ORS 346.520 and 346.530.

(8) Any vending facility or such prospective locations not con-
tracted with the Commission for the Blind may be permitted or leased
to other applicants that may be selected by competitive bids when
appropriate.

(9) The Department of Administrative Services reserves the right
to reject any and all bids or proposals, and contracts awards will be
based on appropriate qualification standards, contract terms and con-
siderations offered to the Department by vendors.

(10) All permits issued by the Department for mobile cart food
vendors shall be on condition that such vending facility complies with
all the applicable laws of the state and ordinances of the local gov-

ernment jurisdictions pertaining to the vending of foods.
Stat. Auth: ORS 276 & ORS 283
Stats. Implemented:
Hist.: GS 3-1983, f. & ef. 1-19-83

125-080-0005
Cafeterias in State Office Buildings Under the Department of
Administrative Services’ Control

(1) Pursuant to ORS 276.431(2), the Department of Admini-
strative Services may lease any suitable space in state office buildings
owned or leased by the Department to restaurateurs to establish and
operate cafeterias or snack bars for a term not to exceed five years.

(2) No person, firm or state agency may establish or operate any
cafeteria or snack bar in any state office building owned or leased by
the Department without a specific authorization from the Department
or by a contract with the Department. Any inquiry therefore should be
addressed to: Manager, Operations & Maintenance Section, Facilities
Division, Department of Administrative Services, 1225 Ferry Street
S.E., Salem, OR 97310 — Phone 378-2865.

(3) Determinations as to whether to establish or to continue oper-
ating any cafeteria or snack bar in any Department controlled build-
ing shall be within the discretion of the Department, and terms and
conditions for operating such facility shall be specified in a written
contract made between the restaurateur and the Department. The
Department may furnish such facility to the extent necessary or to the
extent customarily provided for such facility, subject to negotiation
with the restaurateur, and may set a rental rate for such facility at par
with prevailing commercial rates for nearby comparable facilities used
for similar purposes.

(4)(a) For any available opportunity to enter into a new contract
with a restaurateur such as when opening a new cafeteria or snack bar
or when a contract for an existing facility is due to expire or being ter-
minated, the Department will inform in writing the Commission for
the Blind about the available opportunity and offer to the Commission
the right of first refusal to contract on the terms and conditions set forth
by the Department;

(b) The Commission for the Blind shall respond in writing with-
in 30 days to accept or to decline the offer made by the Department
under subsection (a) of this section, and the Commission may com-
mence negotiating with the Department for a contract should the Com-
mission decide to accept the offer, subject to conditions stipulated
under section (5) of this rule;

(c) In case the Commission for the Blind fails to respond with-
in the 30 days specified under subsection (b) of this section, or declines
to accept the Department’s offer, the Department may proceed to
select other restaurateurs either by an open competitive bid or by nego-
tiating with one or more restaurateurs without competitive bid under
certain circumstances, subject to any applicable provision of law.

(5) The Department reserves the right to reject any and all bids
and proposals. The Department’s decision in awarding all contracts
will be based upon any or all of the following conditions:

(a) Restaurateur’s experience and competence in managing and
operating food service facilities of the similar nature;

(b) The proposed menu, food prices and service levels;

(c) The quality of food and service at other establishments owned
or managed by the restaurateur;
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(d) Terms of contract and considerations offered to the Depart-
ment.

(6) No alcoholic beverages shall be allowed in any cafeteria or
snack bar in any state buildings under the Department’s control.

(7) The Department reserves the right to make periodic inspec-
tions of any contracted facility to insure the lessee-restaurateur per-
formance of the terms and conditions of the contract.

Stat. Auth.: ORS 276 & ORS 283

Stats. Implemented:

Hist.: GS 3-1983, f. & ef. 1-19-83

125-080-0010
Sales or Solicitations in State Office Buildings Under the Depart-
ment of Administrative Services’ Control

(1)(a) In any state office building premises under the jurisdiction
of the Department of Administrative Services, any temporary walk-
in sales activity or solicitations by any person who is not a state
employee shall be restricted and require permits issued by the Depart-
ment of Administrative Services;

(b) Such temporary sales or solicitation activities restricted under
this rule shall include, but not be limited to, hawking, peddling, vend-
ing or selling goods, wares, merchandise, foods, beverages or services;
soliciting donations or signatures; or distributing handbills or posting
posters on any wall space designated for such purposes by the agen-
cy leasing the space;

(c) Any wall space designated for posting information on bulletin
boards are for state business and related purposes only.

(2) Permits for any restricted activity under section (1) of this rule
may be issued by the Department provided a written request for a per-
mit is received by the Department at least seven days in advance, and
such proposed activity is determined by the Department as not likely
to interfere with the normal operation of the building or working con-
ditions of the building residents. No sales or solicitations shall be per-
mitted at workstations of the building residents.

(3) All permit applicants shall specify in the application or
request for permission the time, place, type of activity being proposed
and state the organizational affiliations, if any.

(4) The Department may issue permits under this rule for the fol-
lowing activities specifying the time and place where the permitted
activity may be conducted:

(a) Sales of products or other activities which are in the judgment
of the Department to be of some significant benefit or relevance to the
residents of the state office building in conducting their official busi-
ness, or in the general public interest; and; in addition;

(b) When such sales of products or other activities referred to
under subsection (a) of this section are conducted by members of and
on behalf of any nonprofit organization whose primary mission is for
services for youth, charitable organizations or services for the public.

(5) State employees shall not engage in any sales or solicitation
activities in any Department controlled premises, except when so
authorized by their own employing agency.

(6) Any inquiry or permit applications under this rule should be
addressed to: Operations & Maintenance Section, Facilities Division,
Department of Administrative Services, 1225 Ferry Street S.E., Salem,

OR 97310 — Phone 378-2865.
Stat. Auth.: ORS 276 & ORS 283
Stats. Implemented:
Hist.: GS 3-1983, f. & ef. 1-19-83

DIVISION 85
RECYCLING

125-085-0000
State Recycling Program

(1) The Department of Administrative Services shall operate the
state agencies recycling program established under ORS 279.560 by
contracting with persons or firms for the collection, processing, and
marketing of such recyclable products. Terms and conditions of such
contract may include provisions for the following specifications:

(a) The acceptable waste paper products for the collection may
include:

(A) White ledger or bond paper;

(B) Stationery and letterheads;

(C) Plain bond machine copies;

(D) Computer printouts;

(E) Envelopes;

(F) Colored paper;

(G) Newspapers;

(H) Cardboard.

(b) Other acceptable products for collection may include but are
not limited to, plastic, glass and metal, as determined for acceptabil-
ity by the Department’s recycling program;

(c) The collection schedule and the method of accounting for
quantities collected;

(d) The rates and the payment schedule.

(2) In selecting contractors under section (1) of this rule, the
Department may, under ORS 279.015, and 279.835 to 279.855, give
preference to nonprofit organizations which provide opportunity to
persons with disabilities who reside in the State of Oregon, but award-
ing of contracts will be based on contractor’s experience, capability
and payment arrangements offered to the Department.

(3) All inquiries concerning the Department’s recycling program
for state agencies and all collection accounting reports or other con-
tact from contractors should be addressed to: State Recycling Coor-
dinator, State Recycling Program, Facilities Division, Department of
Administrative Services, 1225 Ferry Street S.E., Salem, Oregon

97310.
Stat. Auth.: ORS 276, ORS 279 & ORS 283
Stats. Implemented: ORS 279.545, ORS 279.550 & ORS 279.560
Hist.: GS 3-1983, f. & ef. 1-19-83; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95

DIVISION 90
PARKING FACILITIES

125-090-0000
Definitions

As used in the following Oregon Administrative Rules relating
to Parking Facilities, unless the context requires otherwise:

(1) “Capitol Mall Area” means that area within the City of Salem
bounded by Church Street on the west, D Street on the north, Mill
Street on the south and 13th Street on the east.

(2) “Car Pool” means cars and vans used for any regular ride-
sharing arrangement between two or more employees which operates
no fewer than two-thirds of the working days in each calendar month.

(3) “Commercial Parking” means parking made available by a
private or public concern for which a use fee is charged.

(4) “Covered Parking” means any parking space protected from
above by some amount of building structure.

(5) “Department” means the Department of Administrative Ser-
vices.

(6) “Disabled” means an individual who because of physical dis-
ability, has been issued a parking placard, to the extent of its duration,
by the DMV.

(7) “Division” means the Facilities Division of the Department
of Administrative Services.

(8) “Downtown Eugene Area” means, for the purposes of OAR
125-090-0030, that area within the City of Eugene bounded by Third
Street on the north, Fairmount Street on the east, 24th Street on the
south and Washington Street on the west.

(9) “Downtown Portland Area” means, for the purposes of OAR
125-090-0030, that area within the City of Portland bounded by Hoyt
Street on the north, the Willamette River on the east and I-405 on the
south and west.

(10) “Downtown Salem Area” means, for the purposes of OAR
125-090-0030, that area within the City of Salem bounded by Market
Street on the north, 17th Street on the east, Mission Street on the south
and the Willamette River on the west.

(11) “DMV” means Driver and Motor Vehicle Services of the
Oregon Department of Transportation.

(12) “Lloyd District” means that area within the City of Portland
bounded by Broadway on the north, N.E. 16th on the east, -84 on the
south and Martin Luther King Jr. Blvd. on the west.

(13) “Official Work Station” means the building, office, assem-
bly point or other similar location to which a State Employee is:

(a) Permanently assigned; or

(b) Scheduled to report for work for five or more consecutive
business days, only if a State Employee is not permanently assigned,
as described in subsection (a) of this section.

(14) “Parking Facilities” means any lot, grounds, structure, area
or other property managed, controlled or administered by the Depart-
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ment and used or available for the storage of vehicles, principally auto-
mobiles, motorcycles or bicycles. Parking Facilities shall also include
additional facilities designated by other state agencies to be managed,
controlled or administered by the Department.

(15) “Reasonable Accommodation” means the Department shall
assign parking spaces to Disabled State Employees, who register with
the Department for a parking space in the Parking Facilities, as close
as reasonably possible to the building entrance of the Official Work
Station of the State Employee. Each parking space assigned to a Dis-
abled State Employee shall be appropriately striped, including access
aisles, if necessary.

(16) “Recognized Service Date” means the date reflecting an
employee’s time in state service as officially determined by their Per-
sonnel Department.

(17) “State Agency” means any elected or appointed officer,
board, commission, department, institution, branch or other unit of the
state government.

(18) “State Employee” means any employee, officer, board or
commission member, agent, or volunteer worker of the State of Ore-
gon; or any individual assigned to, or by, a State Agency, whether tem-
porarily, by his or her regular employer.

Stat. Auth.: ORS 98.805-818, 184.340, 190.240,276.591-601, 283.100 & 283.110

Stats. Implemented ORS 98.805, ORS 190.240, ORS 276.591 & ORS 283.110

Hist.: GS 3-1981(Temp), f. 8-28-81, ef. 10-1-81; GS 7-1981, f. 11-23-81, ef. 1-

1-82; GS 1-1992, f. 1-28-92, cert. ef. 2-1-92; GS 13-1992(Temp), f. 6-22-92, cert.

ef. 7-1-92; GS 17-1992, f. & cert. ef. 8-27-92; DASII 1-1996, f. & cert. ef. 3-1-

96; DAS 7-2000(Temp), f. & cert. ef. 12-11-00 thru 6-8-01; DAS 4-2001, f. 5-

31-01, cert. ef. 6-1-01

125-090-0005
Rental Rates for Parking Facilities Controlled by the Department
of Administrative Services

(1) The provisions of this rule shall govern all of the Parking
Facilities regulated by Division 90 and subsequent, applicable admin-
istrative rules. These above listed administrative rules provide the basis
for establishing rental rates and for the review and adoption of revised
rental rates of the Parking Facilities.

(2) The Department shall conduct an annual rate review of the
fees to be charged for parking in the various Parking Facilities regu-
lated by Division 90 and by subsequent, applicable administrative
rules. The Department also may conduct more frequent rate reviews
and may alter any parking fees or rates if it determines that review-
ing the rates or changing the fees is justified by a consideration of the
factors listed in OAR 125-090-0020.

(3) In addition to the rate review and adoption of rental rates
described in sections (1) and (2) of this rule, the Department also may
alter rental rates periodically or for periods the Department determines
appropriate when parking lot occupancy exceeds expected levels. Such
rental rate changes may be temporary or long-term and may be used
to adjust revenue levels to those levels required considering those fac-
tors identified in OAR 125-090-0020.

(4) After the Department completes an annual review of rates, or
after it completes an interim review, it shall publish the rate schedule,
stipulated in OAR 125-090-0020(4) and subsequent, applicable admin-
istrative rules regulating Parking Facilities. The new published rate
schedule shall supersede all previously published rate schedules and
the rental rates originally established in OAR 125-090-0140.

(a) Pursuant to section (3) of this rule, the published rate sched-
ule shall include:

(A) Any revised long-term rental rate changes; and/or

(B) The magnitude and the proposed duration of any temporary
rental rate change.

(b) The Department shall publish the revised rates by distributing
a new rate schedule, in writing, to:

(A) All individuals who lease parking subject to the rate change;
and

(B) All State Agencies which lease, or have employees who

lease, parking subject to the rate change.
Stat. Auth.: ORS 98.805 - 98.818, ORS 184.340, 276.591 - 276.601 & 283.100
Stats. Implemented ORS 98.805, ORS 276.591 & ORS 276.601
Hist.: GS 2-1983(Temp), . & ef. 1-7-83; GS 4-1983, f. & ef. 3-1-83; GS 4-1988,
f. & cert. ef. 6-23-88; DASII 1-1996, f. & cert. ef. 3-1-96

125-090-0010
Parking Facilities Subject to Department of Administrative
Services Management and Control

The provisions of this rule shall govern Parking Facilities:

(1) Provided at the expense of any State Agency of the State of
Oregon, which are located:

(a) Within the Capitol Mall Area, except for the garage of the
State Capitol and that parking in front of the Capitol but south of Court
Street; or

(b) At any other place managed, controlled or administered by
the Department; and

(2) Designated by other state agencies to be managed, controlled
or administered by the Department.

Stat. Auth.: ORS 98.805 - 98.818, ORS 184.340, 276.591 - 276.601 & 283.100

Stats. Implemented ORS 98.805, ORS 276.591, ORS 276.594 & ORS 276.601

Hist.: DASII 1-1996, f. & cert. ef. 3-1-96

125-090-0020
Fees for Parking Automobiles

(1) Except as provided in OAR 125-090-0100, parking subject
to the provisions of these rules shall be leased by the Department on
a monthly or daily fee basis. The Department shall establish the fees
to be charged in accordance with the provisions of ORS chapter 276.
In doing so, the Department declares that there is a market for Com-
mercial Parking available within five blocks of the office facility in
each of the Cities of Salem, Portland and Eugene. As such, the Depart-
ment’s charges for all Parking Facilities shall be calculated upon a base
rate inclusive of the following elements:

(a) The Department’s actual and anticipated expenses to operate,
maintain and improve that parking owned or leased by the Department
in the Cities of Salem, Portland and Eugene;

(b) Local market conditions and prevailing charges for com-
mercial or other paid parking;

(c) Required depreciation and debt service expenditures;

(d) Revenue recoveries adequate to offset amounts foregone in
discouraging the use of single occupancy vehicles, such as providing
Car Pool incentive rates, under OAR 125-090-0030(1);

(e) Ad valorem property taxes as required by ORS 276.592; and

(f) Reasonable capital development funds.

(2) To the base rate developed under section (1) of this rule, and
for each Parking Facility, the Department may add additional variable
surcharges to recognize the following conditions:

(a) Reserved parking;

(b) Improved parking;

(c) Covered parking;

(d) Secured parking;

(e) Location of parking;

(f) Ease of access to parking; and/or

(g) Notwithstanding conditions specified in subsections (a)—(f)
of this section, parking which is made available to persons who are not
State Employees.

(3) Pursuant to the provisions of OAR 125-090-0005 and this
rule, the Department shall annually review the base rate and schedule
of surcharges authorized in sections (1) and (2) of this rule, and shall
adopt and publish a rate schedule for distribution to all persons leas-
ing parking subject to these rules, and to all State Agencies which
occupy quarters located in the Capitol Mall Area, or elsewhere in the
City of Salem, the Portland State Office Building and the Eugene State
Office Building. Pursuant to OAR 125-090-0005 and this rule, the
Department may, at its discretion, review and adjust the base rate and
schedule of surcharges more frequently when it determines that
reviewing or adjusting the base rate or the schedule of surcharges is
justified by a consideration of the factors listed in this rule. Unless oth-
erwise specified, the rate schedules published by the Department shall
supersede all previously published schedules for parking subject to
these rules.

Stat. Auth.: ORS 98.805 - 98.818, ORS 184.340, 276.591 - 276.601 & 283.100

Stats. Implemented ORS 98.805, ORS 276.591, ORS 276.594 & ORS 276.601

Hist.: DASII 1-1996, f. & cert. ef. 3-1-96; DAS 7-2000(Temp), f. & cert. ef. 12-
11-00 thru 6-8-01; DAS 4-2001, f. 5-31-01, cert. ef. 6-1-01

125-090-0030
Car Pool Incentive Reductions

(1) In order to discourage the use of single occupant vehicles and
to encourage the use of Car Pools, the Department may offer Car Pool
incentive reductions to the base rate established in OAR 125-090-
0020(1). Such incentive reductions will be based upon the number of
participating employees in each Car Pool. In order to qualify for an
incentive reduction, each Car Pool must:

(a) Include at a minimum two employees, at least one of which
must be a State Employee, and all of which must work in the same
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locale, which is either the Capitol Mall Area and/or Downtown Salem
Area, Lloyd District and/or downtown Portland Area or Downtown
Eugene Area; and

(b) Certify semi-annually in writing to the Department the com-
position of the Car Pool, and that the Car Pool operates with its full
membership riding no fewer than two-thirds of the working days in
each calendar month.

(2) Each certified Car Pool shall be registered by the Department
in the name of one of the State Employee participants who shall be
designated the principal participant, and who shall be individually
responsible monthly to assure that the applicable fees are paid to the
Department in a timely manner. Only the principal participant permit
holder is eligible to receive a Car Pool incentive reduction on behalf
of any member of his or her Car Pool.

(3) The principal State Employee participant shall be responsi-
ble to immediately report any changes in his or her Car Pool’s com-
position to the Department.

(a) A Car Pool parking permit or assigned reserved parking space
may be transferred to another bona fide State Employee participant if
the participant has been a member of the Car Pool for a minimum of
six months, and that individual becomes the principal participant in
whose name the Car Pool is registered, so long as the group contin-
ues to meet the conditions outlined in section (1) of this rule. The new
principal State Employee participant must submit in writing to the
Department the composition of the new Car Pool membership at the
time the parking permit or assigned reserved parking space is trans-
ferred.

(b) Subject to the discretion of the Department, which considers
such factors as the wait list, a parking space previously assigned to a
Car Pool may be retained by or transferred to an individual bona fide
State Employee participant of the subject Car Pool, if:

(A) No other transfer of the Car Pool parking permit or assigned
reserved parking space, as described in subsection (a) of this section,
is requested;

(B) That participant requests the retention of the parking space;
and

(C) That participant has been a member of the subject Car Pool
for at least the two immediately preceding years.

(c) Priority among two or more requesting eligible participants
of the Car Pool, as outlined in subsections (a) or (b) of this section, is
granted, in this order, to the participant who:

(A) Was the current principal participant of the subject Car Pool;

(B) Has been a continuous member of the subject Car Pool for
the longest time; or

(C) Held the earliest Recognized Service Date with the state. The
Department, within its discretion, shall make any further determina-
tions of priority.

(4) The incentive reductions available for Car Pools shall be
established and reviewed annually, and may be reviewed and adjust-
ed more often by the Department, at its discretion, and be published
as part of the schedule of the base rate and surcharges which the
Department shall issue under the provisions of these rules.

(5) Any violation of these rules may subject the principal par-
ticipant and/or any Car Pool participant to citation, prosecution and/or
the cancellation of parking privileges.

Stat. Auth.: ORS 98.805 - 98.818, ORS 184.340, 276.591 - 276.601 & 283.100

Stats. Implemented ORS 98.805, ORS 276.591, ORS 276.594 & ORS 276.601

Hist.: DASII 1-1996, . & cert. ef. 3-1-96; DAS 7-2000(Temp), f. & cert. ef. 12-
11-00 thru 6-8-01; DAS 4-2001, f. 5-31-01, cert. ef. 6-1-01

125-090-0040
Fees for the Parking of Motorcycles

The Department shall establish a single rate for the parking of
motorcycles which is sufficient to recover:

(1) Departmental administrative expenses attributable to the reg-
istration of motorcycles; and

(2) A proportional share of Departmental expenses undertaken
to operate, maintain and improve Parking Facilities being used for
motorcycles; including debt service, depreciation, ad valorem property
taxes and capital development, as appropriate.

(3) The Department shall annually review and adjust the rate
established for parking of motorcycles, and may, at its discretion, make
more frequent adjustments in the rate for parking of motorcycles, and
shall include this rate in the schedule of rates and surcharges published

pursuant to OAR 125-090-0020(4).
Stat. Auth.: ORS 98.805 - 98.818, ORS 184.340, 276.591 - 276.601 & 283.100
Stats. Implemented ORS 98.805, ORS 276.591, ORS 276.594 & ORS 276.601

Hist.: DASII 1-1996, f. & cert. ef. 3-1-96

125-090-0050
Parking for Bicycles

(1) The Department provides open bicycle racks at certain Park-
ing Facilities in the Cities of Salem, Portland and Eugene. There is no
charge for the use of these racks.

(2) The Department provides secured rooms containing bicycle
racks in the Capitol Mall Area and in the City of Portland. The Depart-
ment may also provide other bicycle racks or bicycle lockers. Rates
for the parking of bicycles in these facilities shall be established by the
Department, which is sufficient to recover:

(a) Departmental administrative expenses attributable to the reg-
istration of bicycles; and

(b) A proportional share of Departmental expenses undertaken
to operate, maintain, and improve Parking Facilities being used for
bicycles; including debt service, depreciation, ad valorem property
taxes and capital development, as appropriate.

(c) The Department shall annually review and adjust the rate
established for parking of bicycles in a secured room, and may, at its
discretion, make more frequent adjustments in the rate for parking of
bicycles, and shall include this rate in the schedule of rates and sur-
charges published pursuant to OAR 125-090-0005(4).

(3) Users shall be individually responsible to secure their bicy-

cles from theft through the use of locks or chain devices.
Stat. Auth.: ORS 98.805 - 98.818, ORS 184.340,276.591 - 276.601 & 283.100
Stats. Implemented ORS 98.805, ORS 276.591, ORS 276.594 & ORS 276.601
Hist.: DASII 1-1996, f. & cert. ef. 3-1-96

125-090-0060
Terms Under Which Parking Facilities Shall be Leased

(1) The Department permits parking of employee, visitor, com-
mercial service, and state-owned vehicles at Parking Facilities for offi-
cial business only, unless other arrangements are expressly made.
Parking not required by such vehicles for official state business may
be leased to the general public. Persons who fail to comply with this
rule shall forfeit their parking privileges, and be subject to the enforce-
ment provisions specified in OAR 125-090-0130.

(2) Registration for parking with the Parking Office allows the
authorized vehicle to park in the assigned Parking Facility, and space,
in the case of reserved parking, from 7 a.m. to 5 p.m. weekdays. The
Department may issue permits which must be displayed in order to
qualify the holder for specified parking privileges. The type of permit
issued, if any, will be based upon the Parking Facility to which the user
is assigned, and whether or not any parking surcharges under OAR
125-090-0020(2) are applicable. No motorcycle operator shall park his
or her vehicle in any area except those specially designated for motor-
cycle parking, and a valid permit is properly displayed.

(3) Pursuant to ORS 811.635(3)(c), parking privileges for State
Employees, including disabled and temporary employees, does not
include the use of parking spaces, at the employees’ Official Work Sta-
tion, which are designated as being provided for visitors, whether dis-
abled accessible or metered spaces. Employees parking at their Offi-
cial Work Station may use metered visitorspaces, with proper coin
deposit.

(4) Disabled State Employees are required to submit a copy of
their DMV parking placard to the Department to obtain priority sta-
tus, according to the assignment of priority specified in OAR 125-090-
0110. DMV parking placard holders must resubmit a copy of the plac-
ard each time prior to expiration of the placard to retain priority status
and their parking assignment. Disability parking privileges expire at
the time the DMV parking placard expires, at which time the State
Employee may be reassigned a parking space or placed on a waiting
list, based on the assignment of priority specified in OAR 125-090-
0110.

(5) The Department shall provide Disabled State Employees with
Reasonable Accommodations. Disabled State Employees waiting for
an assignment of a parking space, may park at a visitors’ disabled
accessible space or metered space, but are obligated to pay the month-
ly fee appropriate for the space for which the Disabled State Employ-
ee is waiting.

(6) In establishing the base rate for parking at each of the Park-
ing Facilities, the Department may evaluate the demand, and practi-
cality of charging, for nighttime and weekend use of such parking.
Where the demand and estimated revenues are deemed sufficient to
warrant the additional administrative expense thereof, the Department
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may make certain of the availability of its Parking Facilities to State
Employees and others for parking between the hours of 5 p.m. and 7
a.m. on weekdays, and on weekends. Rates established for such night-
time and weekend parking use shall reflect local market conditions for
commercial parking. In those Parking Facilities where charges for
evening or weekend parking have been established by the Department,
employees and others, who have registered for parking with the
Department’s Salem Parking Office and have paid the appropriate fee
for the specific facility, may park at night or on weekends without an
additional charge. All other persons desiring to use this nighttime or
weekend parking shall make the required payment as specified in the
Department’s schedule of rates. However, the following conditions
shall apply to all nighttime and or weekend use of Parking Facilities
under these rules:

(a) No individual reserved space assignments shall be honored;

(b) The Department expressly rejects any liability for the personal
safety of any individual user or for any automobile or accessory; and

(c) Vandalism and loitering at all times are expressly prohibited.

(7) Except as specified in OAR 125-090-0030(3), parking per-
mits issued by the Department are not transferable to any other per-
son. Nor shall any assigned parking privilege be subleased to any other
person.

(8) Replacement permits will be provided to monthly parking
permit holders reporting their permits lost or stolen to the Depart-
ment’s Salem Parking Office, 1225 Ferry Street S.E., Salem, OR
97301-4281. The Department shall charge $10 per replacement
request.

(9) The State of Oregon, Department of Administrative Services
and its officers and employees are not responsible for any accident or
damage to a vehicle, theft or personal injury resulting from the use of
any Parking Facility under this rule.

(10) The Department reserves the right to issue and post rules at
each Parking Facility which shall govern the specific use and opera-
tion of such facility.

(11) Any violation of these rules may subject the violator to cita-
tion, prosecution and/or the cancellation of parking privileges.

Stat. Auth.: ORS 98.805 - 98.818, ORS 184.340, 276.591 - 276.601 & 283.100

Stats. Implemented ORS 98.805, ORS 276.591, ORS 276.594 & ORS 276.601

Hist.: DASII 1-1996, f. & cert. ef. 3-1-96; DAS 7-2000(Temp), f. & cert. ef. 12-
11-00 thru 6-8-01; DAS 4-2001, f. 5-31-01, cert. ef. 6-1-01

125-090-0070
Payment for Monthly Parking Privileges

(1) State Employees, who are on the Oregon state payroll system,
shall pay for parking by payroll deduction, when possible; otherwise,
or if the Department chooses, through direct cash payments, as fol-
lows:

(a) Payroll deduction plan: By signing the forms prescribed by
the Department at the commencement of parking privileges, the State
Employee authorizes the deductions. This authorization shall remain
in force until the employee cancels his or her parking privileges in
writing or terminates his or her state employment. Deductions once
authorized are automatically made monthly in arrears for parking
charges. Monthly rates will be prorated to the nearest dollar for per-
sons using payroll deduction who begin or stop his or her parking priv-
ileges;

(b) Cash payment method: State Employees who begin month-
ly parking privileges may, within the discretion of the Department, pay
for those privileges by cash, check or money order; however, the
Department prefers to receive payment by check or money order. The
Department shall only receive payment for the exact amount due. Pay-
ment is due by the first calendar day of each month. If payment is not
received by the fifth calendar day of the month, parking privileges
shall be cancelled. Such payment shall be made in person or by mail
to the Department’s Salem Parking Office, 1225 Ferry Street S.E.,
Salem, OR 97301-4281. Monthly rates will be prorated to the near-
est dollar for persons making cash payments who begin or stop his or
her parking privileges.

(2) Persons who are not State Employees shall pay for monthly
parking privileges by cash, check, or money order; however, the
Department prefers to receive payment by check or money order. The
Department shall only receive payment for the exact amount due. Pay-
ment is due by the first calendar day of each month. If payment is not
received by the fifth calendar day of the month, parking privileges
shall be cancelled. Such payment shall be made in person or by mail
to the Department’s Salem Parking Office, 1225 Ferry Street S.E.,

Salem, OR 97301-4281. Monthly rates will be prorated to the near-
est half-month for persons making cash payments who begin or stop
his or her parking privileges.
Stat. Auth.: ORS 98.805 - 98.818, ORS 184.340, 276.591 - 276.601 & 283.100
Stats. Implemented ORS 98.805, ORS 276.591, ORS 276.594 & ORS 276.601
Hist.: DASII 1-1996, f. & cert. ef. 3-1-96; DAS 7-2000(Temp), f. & cert. ef. 12-
11-00 thru 6-8-01; DAS 4-2001, f. 5-31-01, cert. ef. 6-1-01

125-090-0080
Payment for Daily Parking Privileges

(1) Persons who require daily parking privileges shall observe the
following procedure for payment:

(a) In Parking Facilities in the City of Salem, the person parking
shall obtain a daily parking permit from the Department’s Salem Park-
ing Office. Payment may be made in person or by mail in advance of
need, in the form of cash, check or money order. The Department shall
only receive payment for the exact amount due. If the requested daily
parking is not available, the Department shall return the request and
the payment to the person.

(b) At the Portland State Office Building and the Eugene State
Office Building, the person parking shall utilize metered parking only.

(2) State Agencies which require daily parking for vehicles of
board or commission members, volunteers, the agency or State
Employees, in order to transact agency certified official state business,
may obtain books of special one-day parking permits from the Depart-
ment’s Parking Office. The cost for these permit books shall be as
specified in the Department’s schedule of rates. When properly com-
pleted and displayed, such permits will entitle the bearer to park for
the date of issue only, at any blue banded, metered space within the
Parking Facilities located at the Eugene State Office Building or in the
City of Salem, except those metered spaces in the underground Capi-
tol Mall Parking Structure and the Veterans’/Agriculture lot and cer-
tain metered spaces at the Mill Creek facility. Such metered spaces are
limited to those in the Archives lot, Employment/State Lands Lot,
Executive Building lot, Public Utilities Commission lot, Mill Creek
lot, Commerce lot and the 1200 block of Ferry Street SE. If such
metered spaces are not available, the permit holder may park in any
unreserved space on the Ferry Street structure rooftop or in the “Yel-
low” lot controlled by the Department. Any other use constitutes a vio-
lation of these rules and shall subject the violator to the enforcement
provisions of OAR 125-090-0130.

(3) Daily permits may be purchased at the “Park and Pay”
machine in the “Yellow” lot, which issues a daily parking permit. The
permit is valid for the day of issue only, provided the proper payment
is given and the permit is properly displayed.

Stat. Auth.: ORS 98.805 - 98.818, ORS 184.340, 276.591 - 276.601 & 283.100

Stats. Implemented ORS 98.805, ORS 276.591, ORS 276.594 & ORS 276.601

Hist.: DASII 1-1996, f. & cert. ef. 3-1-96; DAS 7-2000(Temp), f. & cert. ef. 12-

11-00 thru 6-8-01; DAS 4-2001, f. 5-31-01, cert. ef. 6-1-01; DAS 6-2001, f. &
cert. ef. 11-1-01; DAS 2-2002, f. & cert. ef. 7-30-02

125-090-0090
Permit Cancellation

(1) Monthly permits may be cancelled by the permittee at any
time, however, all cancellations shall be:

(a) Submitted in writing to the Department’s Salem Parking
Office;

(b) Accompanied by the actual permit/sticker, which is being sur-
rendered.

(2) Any refund due the individual surrendering a monthly permit
shall be prorated to the nearest dollar. Individuals who do not surrender
their cancelled permits are subject to a charge equivalent to the month-
ly rate for which the individual had been charged for the permit to park
in the parking space.

(3) Individuals cancelling their use of any of the secured rooms
for bicycle parking shall surrender the issued key and are not entitled
to any prorated portion of the current year’s annual fee. Individuals
who do not surrender their key upon cancellation are subject to a fine

equivalent to the current annual fee for such secured rooms.
Stat. Auth.: ORS 98.805 - 98.818, ORS 184.340, 276.591 - 276.601 & 283.100
Stats. Implemented ORS 98.805, ORS 276.591, ORS 276.594 & ORS 276.601
Hist.: DASII 1-1996, f. & cert. ef. 3-1-96; DAS 7-2000(Temp), f. & cert. ef. 12-
11-00 thru 6-8-01; DAS 4-2001, f. 5-31-01, cert. ef. 6-1-01

125-090-0100

Oregon Administrative Rules Compilation

2004 Edition

1-278

(11-14-03)



Chapter 125 Department of Administrative Services

Other Parking Provided

Notwithstanding OAR 125-090-0010 through 125-090-0090, the
Department may provide the following types of additional parking in
the Parking Facilities:

(1) Specially marked or designated free parking for the tempo-
rary use of disabled visitors to state offices. Vehicles occupying such
spaces shall bear a valid and properly placed parking placard issued
by the DMV.

(2) Free parking for those statewide elected officials who park:

(a) In the Capitol Mall Area, but, whose principal offices are not
located in the State Capitol; or

(b) At the Portland State Office Building and whose offices are
located in the Portland State Office Building.

(3) Time-limited free or metered spaces for use by persons trans-
acting business in state offices. No State Employee shall abuse this
class of parking.

(4) Visitor parking, whether disabled accessible or metered, free
of charge whenever:

(a) A Disabled State Employee visits a state facility,

(b) The visited state facility is not the employee’s Official Work
Station, and

(c) A valid DMV parking placard is properly displayed. Any Dis-
abled State Employee who is not assigned parking with the Depart-
ment of Administrative Services is not authorized to use their DMV
placard at a Parking Facility within three blocks of their official work-
station.

(5) Free spaces designated for commercial loading and service

vehicle use only.
Stat. Auth.: ORS 98.805 - 98.818, ORS 184.340, 276.591 - 276.601 & 283.100
Stats. Implemented ORS 98.805, ORS 276.591, ORS 276.594 & ORS 276.601
Hist.: DASII 1-1996, f. & cert. ef. 3-1-96; DAS 7-2000(Temp), f. & cert. ef. 12-
11-00 thru 6-8-01; DAS 4-2001, f. 5-31-01, cert. ef. 6-1-01

125-090-0110
Assignment of Priority

The Department shall observe the following priority in leasing
newly available parking spaces, except the Department shall exercise
its own discretion of assigning space to independent contractors in a
state-owned facility who provide service to all building tenants and to
give building tenants, whether or not State Employees, priority over
non-building tenants in Parking Facilities:

(1) Disabled State Employees;

(2) State Agency held state cars which receive frequent daily in
and out use, or are regularly used by volunteers or field office per-
sonnel;

(3) State Employees whose agency director, or designee, certi-
fies that the employee must have a vehicle at the work site;

(4) State Employees currently parking with the Department who
are:

(a) Moved to another location within the Capitol Mall Area
(Salem), the Eugene State Office Building and/or the Portland State
Office Building;

(b) Who transfer from one State Agency to another within Capi-
tol Mall Area (Salem), the Eugene State Office Building and/or the
Portland State Office Building;

(c) Who request to be relocated within the same parking lot;

(d) Who return from leave within less than one year; or

(e) Who request the use of alternative modes of transportation for
a maximum of three months.

(5) Car Pool vehicles with three or more State Employee riders;

(6) Car Pool vehicles with two State Employee riders;

(7) Car Pool vehicles with one State Employee rider;

(8) Car Pool vehicles with persons who are not State Employee
riders;

(9) Single occupant State Employee vehicles; and

(10) Single occupant vehicles with no State Employees.

Stat. Auth.: ORS 98.805 - 98.818, ORS 184.340, 276.591 - 276.601 & 283.100
Stats. Implemented ORS 98.805, ORS 276.591, ORS 276.594 & ORS 276.601
Hist.: DASII 1-1996, f. & cert. ef. 3-1-96; DAS 4-2001, f. 5-31-01, cert. ef. 6-1-
01; DAS 6-2001, f. & cert. ef. 11-1-01

125-090-0120
Safety Rules

The following safety rules shall be observed by all users of Park-
ing Facilities:

(1) The Oregon Basic Rule governing the operation of motor
vehicles applies to use of all vehicles in all Parking Facilities.

(2) Pedestrians have the right-of-way.

(3) Automobiles are to be headed into the parking space at
metered parking and at diagonal parking unless parking in the area is
designated otherwise.

(4) Maximum speed shall be ten miles per hour unless a slower
maximum speed is posted.

(5) Users shall follow all directional arrows, signs and posted
instructions.

(6) The State of Oregon, Department of Administrative Services
and its officers and employees are not responsible for any accident or
damage to a vehicle, theft or personal injury resulting from the use of
Parking Facilities.

(7) The Department reserves the right to issue and post rules at
each Parking Facility which shall govern the specific use and opera-
tion of such facility.

Stat. Auth.: ORS 98.805 - 98.818, ORS 184.340, 276.591 - 276.601 & 283.100

Stats. Implemented ORS 98.805, ORS 276.591, ORS 276.594 & ORS 276.601
Hist.: DASII 1-1996, f. & cert. ef. 3-1-96

125-090-0130
Enforcement

(1) The Department shall investigate and administer the appli-
cation of these rules in the designated Parking Facilities, with its own
personnel or it may enter into agreements with other State Agencies,
public jurisdictions or private concerns to provide such services.

(2) The Department may enter into agreements with local juris-
dictions to adjudicate parking citations issued in accordance with these
rules.

(a) Such an agreement exists with the City of Salem to cover the
Parking Facilities in the City of Salem, in accordance with Salem
Revised Code, Chapter 102. Citations shall be processed and prose-
cuted in the Municipal Court of the City of Salem.

(b) Such an agreement exists with Multnomah County to cover
the Parking Facilities at the Portland State Office Building. Citations
shall be processed and prosecuted in the District Court of the State of
Oregon for Multnomah County.

(c) Such an agreement exists with the City of Eugene to cover the
Parking Facilities within the City of Eugene. Citations shall be pro-
cessed and prosecuted in the Municipal Court of the City of Eugene.

(3) Parking Facilities shall be subject to all local parking and traf-
fic ordinances. Such ordinances are adopted and made a part of this
rule.

(4) Bails and penalties shall be as indicated on the citation.

(5) Vehicles found to be in violation of these rules may be
impounded in place or towed away. If, within three days after a vehi-
cle has been impounded, no person has appeared to claim and estab-
lish ownership or right to possession thereof, the Department shall
research the name and address of the person entitled to possession of
such vehicle and send notice to such person by mail at his or her last
known address. The notice will indicate the location of the impound-
ed vehicle, the amount of the delinquent parking fees, fines, bail costs,
penalties, impoundment costs and other accrued charges against the
same, and shall ask if the owner wishes to regain possession of the
vehicle by paying such costs. Release of the vehicle will be made only
upon receipt of such payment. Unclaimed vehicles will be disposed
of in accordance with law.

Stat. Auth.: ORS 98.805 - 98.818, ORS 184.340,276.591 - 276.601 & 283.100

Stats. Implemented ORS 98.805, ORS 276.591, ORS 276.594 & ORS 276.601
Hist.: DASII 1-1996, f. & cert. ef. 3-1-96

125-090-0140
Schedule of Parking Rates and Surcharges

Schedule of parking rates, subject to change as authorized by
these rules, for the Parking Facilities is as follows:

(1) City of Salem:

(a) Automobile parking — State Employees:

(A) Uncovered unreserved parking (monthly) — $48;

(B) Uncovered reserved parking (monthly) — $53;

(C) Covered reserved parking (monthly) — $63;

(D) Parking permit (daily) — $6;

(E) Car Pool reductions applicable on reserved and unreserved
parking spaces (monthly):

(i) Driver and one employee rider — $5;

(ii) Driver and two employee riders — $8;

(iii) Driver and three or more employee riders — $11.

(F) Permit books for purchase by State Agencies for official state
business-related parking (20 permits) — $120;
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(G) Permit replacement (per occurrence) — $10.

(b) Automobile parking — persons who are not State Employ-
ees:

(A) Permit parking premium above State Employee rate
(monthly) — $5;

(B) Parking permit (daily) — $6;

(C) Permit replacement (per occurrence) — $10.

(c) Motorcycle parking (State and persons who are not State
Employees):

(A) Parking permit (monthly) — $5;

(B) Permit replacement (per occurrence) — $10.

(d) Bicycle parking (State and persons who are not State Employ-
ees):

(A) Open rack — No charge;

(B) Secured room (annually) — $10.

(e) Metered parking (hourly) — $0.80.

(f) City of Salem citation, As indicated on citation.

(2) Portland State Office Building:

(a) Automobile parking — State Employees:

(A) Reserved parking — covered and uncovered (monthly) —
$78 uncovered; $103 covered;

(B) Car Pool reductions (monthly):

(i) Driver and one employee rider — $5;

(ii) Driver and two employee riders — $8;

(iii) Driver and three or more employee riders — $11.

(b) Automobile parking — persons who are not State Employ-
ees — parking permit (monthly) — $25 monthly premium above state
employee rate.

(c) Motorcycle parking (State and persons who are not State
Employees):

(A) Parking permit (monthly) — $10;

(B) Permit replacement (per occurrence) — $10.

(d) Bicycle parking (State and persons who are not State Employ-
ees):

(A) Open rack — No charge;

(B) Secured room (annually) — $10.

(e) Metered parking (hourly) — $0.80.

(f) Citation, As indicated on citation.

(3) City of Eugene:

(a) Automobile parking — State Employees:

(A) Reserved parking — State Office Building, County Structure
& Eugene Motor Pool (monthly) — $40;

(B) Car Pool reductions applicable on reserved parking spaces
(monthly):

(i) Driver and one employee rider — $5;

(ii) Driver and two employee riders — $8;

(iii) Driver and three or more employee riders — $11.

(C) Permit books for purchase by State Agencies for official state
business-related parking (20 permits) — $120.

(b) Automobile parking — persons who are not State Employ-
ees — permit parking premium above State Employee rate (month-
ly) — $5.

(c) Motorcycle parking (State and persons who are not State
Employees):

(A) Parking permit (monthly) — $5;

(B) Permit replacement (per occurrence) — $10.

(d) Bicycle parking (State and persons who are not State Employ-
ees):

(A) Open rack — No charge;

(B) Secured room (annually) — $10.

(e) Metered parking (hourly) — $0.65.

(f) Citation, As indicated on citation.

Stat. Auth.: ORS 98.805 - 98.818, ORS 184.340, 276.591 - 276.601 & 283.100
Stats. Implemented ORS 98.805, ORS 276.591, ORS 276.594 & ORS 276.601
Hist.: DASII 1-1996, f. & cert. ef. 3-1-96; DAS 7-2000(Temp), f. & cert. ef. 12-
11-00 thru 6-8-01; DAS 4-2001, f. 5-31-01, cert. ef. 6-1-01; DAS 6-2001, f. &
cert. ef. 11-1-01

DIVISION 110
LAND USE COORDINATION

125-110-0001
Land Use Program Coordination Rules

(1) This division is applicable to the approval of projects under
the following Department programs. These programs are:

(a) Capital Construction and Improvement Program;

(b) State Office Facility Leasing Program;

(c) Surplus Public Service Land Management Program;

(d) Conservation of Department-Owned Historic Real Property
Program; and

(e) Any other Department program subsequently determined to
affect land use pursuant to OAR 660-030.

(2) In order to approve or undertake a project under a program
listed in subsections (1)(a)—(e) of this rule, the Department shall find
that the project complies with the Statewide Planning Goals and is
compatible with acknowledged city and county comprehensive plans
and land use regulations. To make its goal compliance and plan com-
patibility findings, the Department shall comply with sections (2)—(6)
of this rule and shall also adhere to the procedures in the Department’s
state agency coordination program which is hereby adopted by refer-
ence.

(3) The Department shall satisfy its goal compliance and plan
compatibility findings for a project approved under the Capital Con-
struction Program in the Salem metropolitan area and subject to the
jurisdiction of the Capitol Planning Commission (CPC) by adhering
to the CPC’s land use coordination rules in OAR 110, division 10, and
the procedures contained in the CPC’s certified State Agency Coor-
dination Program.

(4) The Department shall make its goal compliance and plan
compatibility findings for each project approved under the State Office
Facility Leasing Program based on information provided to the
Department by the project’s lessor or developer.

(5) A Lessor or developer seeking approval of a project under the
State Office Facility Leasing Program shall provide the Department
information documenting the project’s compliance with the statewide
planning goals and compatibility with applicable acknowledged com-
prehensive plans and land use regulations. Such documentation shall
include one or more of the following:

(a) A copy of the local land use permit, building permit or occu-
pancy permit from the city or county planning agency, building depart-
ment or governing body that the project has received the jurisdiction’s
approval; or

(b) A copy of a letter from the local planning agency, building
department or governing body stating that the project in question is
permitted under the jurisdiction’s comprehensive plan, land use reg-
ulations and development codes, but does not require specific approval
by the jurisdiction; or

(c) A copy of the lessor’s covenant in the project’s lease agree-
ment that attests to the fact that the proposed use of the leased premis-
es as a state office facility complies with all applicable federal, state
and local statues, regulations, ordinances and codes, including the
acknowledged comprehensive plan and land use regulations of the city
or county in which the leased facility is located; or

(d) Other information and documentation provided to the Depart-
ment equivalent to subsection (5)(a), (b) or (¢) of this rule including,
but not limited to, written testimony presented to the Department from
an authorized representative from the affected city or county.

(6) The Department shall make goal compliance and plan com-
patibility findings for each project approved under the Surplus Pub-
lic Service Land Management Program and the Conservation of
Department-Owned Historic Real Property Program. Such findings
shall be based on information and documentation from one or more
of the following:

(a) A copy of the local land use permit from the city or county
planning agency or the local governing body that the project has
received land use approval; or

(b) A copy of a letter from the local planning agency or govern-
ing body stating that the project in question is permitted under the
jurisdiction’s comprehensive plan and land use regulations, but does
not require specific approval by the jurisdiction;

(c) Other information and documentation provided to the Depart-
ment equivalent to subsection (6)(a) or (b) of this rule, including, but
not limited to, written testimony presented to the Department from an

authorized representative from the affected city or county.
Stat. Auth.: ORS 283.060
Stats. Implemented:
Hist.: GS 3-1989, f. 8-11-89, cert. ef. 9-1-89
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DIVISION 120
RENTING OR LEASING OFFICE QUARTERS

125-120-0000
Definitions

For the purposes of OAR 125-120-0000 through 125-120-0200,
to be referred to as the “Leasing Rules,” the term:

(1) “Administrator” means the Administrator of the Facilities
Division of the Department of Administrative Services.

(2) “Agency” or “state agency” means any state officer, board,
commission, department, institution, branch, or agency of the state
government.

(3) “Department” means the Department of Administrative Ser-
vices.

(4) “Director” means the Director of the Department of Admin-
istrative Services.

(5) “Facilities Division” or “Division” means the Facilities Divi-
sion of the Department of Administrative Services.

(6) “Lease” means a lease for office quarters between an agen-
cy and a lessor other than the Department, including interagency and
intergovernmental lease or sublease.

(7) “Major Leasing Project” means a project for leasing privately
owned office quarters for use by any agency when the project is for
more than 10,000 usable square feet, or when the project is for a build-
to-suit facility regardless of the size.

(8) “Office quarters” means office space, office buildings and
associated service, storage and parking facilities for state agencies, and
may include factory-built, modular, or portable units, but excludes
stand alone storage and parking facilities.

Stat. Auth.: ORS 184.340

Stats. Implemented: ORS 276.428

Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, f. & cert. ef.

11-29-90; DASII 5-1997, f. 5-27-97, cert. ef. 6-1-97

125-120-0010
Exemptions

Notwithstanding OAR 125-120-0000(2), the Legislative Assem-
bly, the courts and their officers and committees, and the Secretary of
State and the State Treasurer in the performance of the duties of their
constitutional officers are exempted from complying with OAR 125-
120-0000 through 125-120-0200 (the leasing rules), unless any of
these exempted parties chooses to request services of the Department
for any office space assignments or for leasing services for acquiring
privately owned office quarters; in which cases all applicable provi-

sions of the leasing rules shall be followed.
Stat. Auth.: ORS 276.428 & ORS 283.060
Stats. Implemented:
Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, f. & cert. ef.
11-29-90

125-120-0020
Assignment of Office Quarters

(1) When an agency requires an assignment of office space or
leased office quarters, the agency shall first estimate the space require-
ments, in accordance with the Department’s Office Space Standards,
DAS Policy 125-6-100, and submit a completed Space Assignment
Request form to the Division.

(2) Facilities Division shall review and approve Space Assign-
ment Requests and shall allocate office quarters in the following order
of priority: first, office quarters owned or managed by the Department,
when available and feasible; second, other state-owned or state-leased
office quarters when available and feasible; third, and only if neither
of the foregoing office quarters is available and feasible will the
Department consider approving any lease for office quarters. The State
Capitol and the Supreme Court Building are not subject to space

assignment by the Department .
Stat. Auth.: ORS 184.340
Stats. Implemented: ORS 276.410
Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, . & cert. ef.
11-29-90; DASII 5-1997, . 5-27-97, cert. ef. 6-1-97

125-120-0030
Allotment of Space in Office Quarters (ORS 270.410)
Allotment of space in all leased office quarters shall be guided

by the Department’s Office Space Standards (Policy #125-6-100).
Stat. Auth.: ORS 276.428 & ORS 283.060
Stats. Implemented:

Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, f. & cert. ef.
11-29-90

125-120-0040
Measuring Office Quarters
The Division will use the standards of the American National
Standards Institute (ANSI) as adopted by the Building Owners and
Managers Association (BOMA) as a guide in measuring office space.
Stat. Auth.: ORS 184.340
Stats. Implemented: ORS 276.410
Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, f. & cert. ef.
11-29-90; DASII 5-1997, f. 5-27-97, cert. ef. 6-1-97

125-120-0050
Space Allocation/Rental Agreement

(1) Agencies occupying Department-owned office quarters shall
sign and comply with the Department’s Space Assignment/Rental
Agreement.

(2) The Division may charge and collect from any agency vio-
lating the terms of such Agreement, the cost of correcting the damages

resulting from the agency’s violations.
Stat. Auth.: ORS 184.340
Stats. Implemented: ORS 276.428
Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, . & cert. ef.
11-29-90; DASII 5-1997, . 5-27-97, cert. ef. 6-1-97

125-120-0060
Complying With Local Policies

All facility siting shall comply with local land use plans, and if
possible, community development policies, pursuant to Department of
Administrative Services’ OAR 125-110-0001 (the Land Use Coordi-
nation Rule).

Stat. Auth.: ORS 184.340

Stats. Implemented: ORS 276.428

Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, f. & cert. ef.

11-29-90; DASII 5-1997, . 5-27-97, cert. ef. 6-1-97

125-120-0070
Leasing Authority

(1) The Department, acting through its Facilities Division, shall
supervise and conduct negotiations for all leases, rental agreements
and related site selections for office quarters, unless otherwise autho-
rized by the Division in writing.

(2) No lease or rental agreement shall be binding upon the state
or any agency unless such lease or rental agreement has been approved
by the Division in accordance with ORS 276.428.

(3) The tenant agency Representative, as identified by the Divi-
sion to the lessor, may communicate with build-to-suit lessors during
construction, and with other lessors during remodeling or renovations
of office quarters. The tenant agency representative shall not com-
municate changes in the scope or specifications of lessor’s work direct-
ly with lessor’s contractor(s), unless so authorized by the lessor. In any

case, all change orders must be processed through Facilities Division.
Stat. Auth.: ORS 184.340
Stats. Implemented: ORS 276.428
Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, . & cert. ef.
11-29-90; DASII 5-1997, . 5-27-97, cert. ef. 6-1-97

125-120-0075
Technical Assistance and Leasing Services for Non Office
Quarters

(1) Leases for facilities other than office quarters (such as pris-
ons, medical clinics, dormitories, laboratories) are not subject to the
Departments’s supervision and approval and are exempted from com-
plying with OAR 125-120-0000 through 125-120-0200 (the Leasing
Rules).

(2) Upon written request from an agency, the Facilities Division
may provide leasing services and technical assistance in any manner

it deems appropriate to best serve the interests of the state.
Stat. Auth.: ORS 184.340
Stats. Implemented: ORS 276.428
Hist.: DASII 5-1997, f. 5-27-97, cert. ef. 6-1-97

125-120-0080
Subleases by an Agency

(1) Facilities Division must review and approve all subleases by
or for all agencies subject to the Leasing Rules.

(2) Any agency that has office space that is not needed for agen-
¢y purposes, which the agency believes it is feasible to backfill, shall
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inform the Division. The Division will provide assistance to the agen-
cy in back filling the surplus space.
Stat. Auth.: ORS 184.340
Stats. Implemented: ORS 276.428
Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, f. & cert. ef.
11-29-90; DASII 5-1997, f. 5-27-97, cert. ef. 6-1-97

125-120-0090
Leasing or Renting Involvement of a Requesting Agency

(1) When the Division determines it to be in the best interests of
the state, the Division may delegate to a requesting agency, in writ-
ing, certain aspects of the leasing process under the guidance and
supervision of the Division.

(2) An agency may seek rental market information, but an agen-
cy shall not make commitments to lease or negotiate a lease unless

authorized in writing by the Division.
Stat. Auth.: ORS 184.340
Stats. Implemented: ORS 276.428
Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, f. & cert. ef.
11-29-90; DASII 5-1997, . 5-27-97, cert. ef. 6-1-97

125-120-0100
Lease Renewal

(1) Approximately one year before an agency’s lease expires,
Facilities Division will notify the agency in writing and request the
agency’s plans for office quarters upon expiration of its lease.

(2) The agency shall respond within thirty days of receipt of the
notice and inform Facilities Division of its plans for office quarters.

(3) Before approving any agency lease extension exceeding three
years, Facilities Division shall consider other alternatives, if any,
which would meet the agency’s need more economically for the state.
If such an alternative is available and feasible, Facilities Division shall
advise the agency of the projected benefits and costs for the reloca-
tion.

Stat. Auth.: ORS 184.340

Stats. Implemented: ORS 276.428

Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, . & cert. ef.

11-29-90; DASII 5-1997, f. 5-27-97, cert. ef. 6-1-97

125-120-0110
Agency Commitment

(1) Before Facilities Division approves an agency’s request for
office quarters, the head of the requesting agency, or designee, shall
certify that legislatively approved funds are available to meet the obli-
gations under the proposed lease for the current biennium and that the
Agency intends to request funding to continue the lease for the full
term of the lease. Facilities Division will assist the requesting Agen-
cy to compile a cost estimate for suitable office quarters.

(2) Facilities Division may charge and collect for leasing services
provided to an Agency if the agency withdraws its’ request for office
quarters during any stage of the leasing process, except when such
withdrawal is due to unanticipated causes beyond the Agency’s con-
trol.

Stat. Auth.: ORS 184.340

Stats. Implemented: ORS 276.429

Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, f. & cert. ef.

11-29-90; DASII 5-1997, . 5-27-97, cert. ef. 6-1-97

125-120-0120
Locating Office Quarters

(1) Facilities Division has the statutory authority to search, select
and negotiate for office quarters to rent or lease in any manner nec-
essary to best serve the interests of the state. Facilities Division also
reserves the right to reject, in the best interest of the state, any and all
offers received while conducting solicitation for offers on leasable
properties or facilities. Unless exempted by the Administrator, Facil-
ities Division will search for available office quarters to lease as fol-
lows:

(a) Through direct contact or through public advertisement, as
needed, for existing office space smaller than 10,000 usable square feet
or for other non-office space or special purpose facilities such as stor-
age, parking spaces, medical clinics, laboratories, and the like, regard-
less of size.

(b) Except as exempted by OAR 125-120-0075, through public
advertisement and selection process for Major Leasing Projects which
are for 10,000 usable square feet or more of office space or for any
build-to-suit leases regardless of size.

(2) Extensions and amendments to existing leases are not subject
to requirements of subsections (1)(a) and (b) of this rule.

(3) Office quarters and other types of space to be leased from or
shared with other governmental entities may be negotiated directly, or

through a public search process, as may be appropriate.
Stat. Auth.: ORS 184.340
Stats. Implemented: ORS 276.426
Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, . & cert. ef.
11-29-90; DASII 5-1997, . 5-27-97, cert. ef. 6-1-97

125-120-0130
Determining a Lease Search Area

Facilities Division and the requesting agencies shall determine
the geographical boundaries for a lease search area by considering:

(1) The requesting agency’s special needs;

(2) The state’s policy of promoting economy, efficiency and con-
venience to the public by centralizing and consolidating state office
quarters within a community whenever feasible;

(3) The availability and cost of necessary services including state
services such as telephone, data, communication and mail services;

(4) Proper zoning and compatibility with local government com-
prehensive land use plans; and

(5) Applicable directives of the State of Oregon such as the Gov-
ernor’s Executive Order 94-07, or of the local government pertaining

to locating state office facilities.
Stat. Auth.: ORS 184.340
Stats. Implemented: ORS 276.426 & ORS 276.428
Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, f. & cert. ef.
11-29-90; DASII 5-1997, . 5-27-97, cert. ef. 6-1-97

125-120-0140
Leasing Directly

(1) Before leasing or renting office quarters smaller than 10,000
usable square feet, Facilities Division may refer to and, when feasi-
ble, select for direct negotiations, leasable properties on file at Facil-
ities Division which have been submitted by property owners and real
estate professionals interested in developing and leasing office quar-
ters for occupancy by the state. Alternatively, Facilities Division may
advertise publicly or conduct a search for a leasable facility, and nego-
tiate directly with the owner or owner’s representative for the lease.

(2) To solicit offers of leasable properties, Facilities Division may
publish its leasing requirements, or inform those on the Division’s
trade list of property owners, developers and real estate professionals
who have expressed interest in developing and leasing office quarters
to the state.

(3) A property owner, developer or real estate professional may
be added to Facilities Division’s trade list by contacting Facilities Divi-

sion.
Stat. Auth.: ORS 184.340
Stats. Implemented: ORS 276.428
Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, . & cert. ef.
11-29-90; DASII 5-1997, f. 5-27-97, cert. ef. 6-1-97

125-120-0150
Giving Notice of Intent to Lease

(1) When the geographic search area for siting office quarters has
been established or when leasable properties have been identified,
Facilities Division shall contact the community or communities which
Facilities Division determines are likely to be affected by the request-
ing agency’s proposed location. Notice shall be given, as applicable,
to:

(a) The mayor and/or city manager;

(b) The chair of the county commissioners;

(c) The chair of the planning commission;

(d) The local state representative;

(e) The local state senator;

(f) Affected local business associations, as identified and deter-
mined by Facilities Division; and

(g) Affected local neighborhood associations, as identified and
determined by Facilities Division.

(2) A reasonable response period for notified parties will be spec-
ified in the notification letter.

(3) The Facilities Division and the requesting agency shall
attempt to address the concerns of notified parties. The Facilities Divi-
sion may hold a public meeting when it is considered necessary to
address such concerns. For any controversial cases, the Administra-
tor shall make the final determination as to whether or not to proceed
with the proposed geographic siting location.

(4) The notification requirement under subsection (1) above is
waived in the following cases:
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(a) Emergency need;

(b) Lease renewals with no significant change in the use or
amount of space;

(c) Interagency rental agreements for established state facilities
housing agencies with similar state functions;

(d) Leases with other political subdivisions; or

(e) Storage space or other non-office space.

Stat. Auth.: ORS 184.340

Stats. Implemented: ORS 276.428

Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, f. & cert. ef.

11-29-90; DASII 5-1997, . 5-27-97, cert. ef. 6-1-97

125-120-0160
Procedures for Major Leasing Projects

(1)(a) Except as exempted in 125-120-0120 Facilities Division
shall communicate to the public and make available a Project
Announcement for any Major Leasing Project;

(b) The Project Announcement shall include all the necessary
information by which proposed leases or sites are to be accepted, eval-
uated and recommended. The Project Announcement shall include, but
need not be limited to the criteria established in OAR 125-120-0130
(Determining a Lease Search Area).

(2) The Facilities Division shall establish an advisory commit-
tee for each Major Leasing Project, with a representative of Facilities
Division serving as chair.

(3) The advisory committee shall include at least one represen-
tative from the requesting agency. Such representative shall be autho-
rized to act on the agency’s behalf.

(4) The committee shall evaluate offers on facilities or sites
according to the criteria stated in the Project Announcement. The
Facilities Division chairperson shall guide the committee to ensure that
the process is carried out in accordance with the Leasing Rules.

(5) The chair of the advisory committee shall ensure that the com-
mittee documents the evaluation process, justifies the facility or site
selected, and recommends in writing to the requesting agency head or
the designee, a site or facility offered for lease that best meets the cri-
teria established in the Project Announcement.

(6) If the requesting agency head or the designee accepts the com-
mittee’s recommendation, Facilities Division will send out the selec-
tion notices and proceed with the lease negotiations. Such a selection
notice shall make it clear that it is to be considered only a letter of
intent to commence lease negotiations, and that the final lease agree-
ment is subject to the parties reaching a mutually satisfactory agree-
ment on all terms of the lease.

(7) Facilities Division shall conduct the lease negotiations on
behalf of the requesting agency unless otherwise determined by the
Facilities Division in writing. Facilities Division may terminate the
negotiation process if it determines that the negotiation process will
not yield a satisfactory result.

(8) Notwithstanding any other provisions of these leasing rules,
the Facilities Division may terminate a leasing process and authorize
actions reasonable and necessary to meet the Agency’s space need
when it is determined that doing so is reasonable, taking into account:

(a) Economy, efficiency, convenience to the public or central-
ization of office quarters; or

(b) The best interests of the state and the general advantage of the
public, or;

(c) Emergency situations.

Stat. Auth.: ORS 184.340

Stats. Implemented: ORS 276.428

Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, f. & cert. ef.
11-29-90; DASII 5-1997, . 5-27-97, cert. ef. 6-1-97

125-120-0170
Tenant Improvements

(1) All build-to-suit leases or major remodeling of leased facil-
ities shall comply with Facilities Division’s “Leased Facilities Con-
struction Standards,” and with all applicable law and rules, including
those requirements for making leased state office quarters accessible
to and usable by disabled persons, to the extent required by law.

(2) Before having any tenant improvement work performed on
leased premises, the tenant Agency shall consult with the Facilities
Division for appropriate procedures.

Stat. Auth.: ORS 184.340

Stats. Implemented: ORS 276.428

Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, f. & cert. ef.
11-29-90; DASII 5-1997, . 5-27-97, cert. ef. 6-1-97

125-120-0180
Providing for Non-Appropriation and Early Termination

(1) All leases subject to approval by the Department under ORS
276.428 shall provide for termination of the lease in the event the
Agency is abolished or its funding is so reduced by the Legislature that
it cannot continue the lease.

(2) A lessee Agency shall consult with Facilities Division before
sending any notice to the lessor for an early termination of a lease so
that the Department may explore other alternatives to terminating the
lease or advise the Agency of appropriate procedures.

(3) The provision for early termination of the lease, as required
under subsection (1) of this rule, may, under some circumstances as
determined by the Division and with the written approval of the
Administrator and the Director of the lessee Agency, provide for a
lease termination settlement amount to be paid by the lessee Agency
which shall not be greater than the unamortized tenant improvement
cost.

Stat. Auth.: ORS 184.340

Stats. Implemented: ORS 276.428

Hist.: GS 13-1990(Temp), f. 5-30-90, cert. ef. 6-1-90; GS 26-1990, . & cert. ef.
11-29-90; DASII 5-1997, f. 5-27-97, cert. ef. 6-1-97

DIVISION 140

CONFIDENTIALITY AND INADMISSIBILITY OF
MEDIATION COMMUNICATIONS

125-140-0010
Confidentiality and Inadmissibility of Mediation Communications

(1) The words and phrases used in this rule have the same mean-
ing as given to them in ORS 36.110 and 36.234.

(2) Nothing in this rule affects any confidentiality created by
other law. Nothing in this rule relieves a public body from complying
with the Public Meetings Law, ORS 192.610 to 192.690. Whether or
not they are confidential under this or other rules of the agency, medi-
ation communications are exempt from disclosure under the Public
Records Law to the extent provided in ORS 192.410 to 192.505.

(3) This rule applies only to mediations in which the agency is
a party or is mediating a dispute as to which the agency has regula-
tory authority. This rule does not apply when the agency is acting as
the “mediator” in a matter in which the agency also is a party as
defined in ORS 36.234.

(4) To the extent mediation communications would otherwise be
compromise negotiations under ORS 40.190 (OEC Rule 408), those
mediation communications are not admissible as provided in ORS
40.190 (OEC Rule 408), notwithstanding any provisions to the con-
trary in section (9) of this rule.

(5) Mediations Excluded. Sections (6)—(10) of this rule do not
apply to:

(a) Mediation of workplace interpersonal disputes involving the
interpersonal relationships between this agency’s employees, officials
or employees and officials, unless a formal grievance under a labor
contract, a tort claim notice or a lawsuit has been filed; or

(b) Mediation in which the person acting as the mediator will also
act as the hearings officer in a contested case involving some or all of
the same matters;

(c) Mediation in which the only parties are public bodies;

(d) Mediation involving two or more public bodies and a private
party if the laws, rule or policies governing mediation confidentiali-
ty for at least one of the public bodies provide that mediation com-
munications in the mediation are not confidential; or

(e) Mediation involving 15 or more parties if the agency has des-
ignated that another mediation confidentiality rule adopted by the
agency may apply to that mediation.

(6) Disclosures by Mediator. A mediator may not disclose or be
compelled to disclose mediation communications in a mediation and,
if disclosed, such communications may not be introduced into evi-
dence in any subsequent administrative, judicial or arbitration pro-
ceeding unless:

(a) All the parties to the mediation and the mediator agree in writ-
ing to the disclosure; or

(b) The mediation communication may be disclosed or intro-
duced into evidence in a subsequent proceeding as provided in sub-
sections (c)—(d), (j)—(1) or (0)—(p) of section (9) of this rule.

(7) Confidentiality and Inadmissibility of Mediation Com-
munications. Except as provided in sections (8)—(9) of this rule, medi-
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ation communications are confidential and may not be disclosed to any
other person, are not admissible in any subsequent administrative, judi-
cial or arbitration proceeding and may not be disclosed during testi-
mony in, or during any discovery conducted as part of a subsequent
proceeding, or introduced as evidence by the parties or the mediator
in any subsequent proceeding.

(8) Written Agreement. Section (7) of this rule does not apply
to a mediation unless the parties to the mediation agree in writing, as
provided in this section, that the mediation communications in the
mediation will be confidential and/or nondiscoverable and inadmis-
sible. If the mediator is the employee of and acting on behalf of a state
agency, the mediator or an authorized agency representative must also
sign the agreement. The parties’ agreement to participate in a confi-
dential mediation must be in substantially the following form. This
form may be used separately or incorporated into an “agreement to
mediate.” [Form not included. See ED. NOTE.]

(9) Exceptions to confidentiality and inadmissibility.

(a) Any statements, memoranda, work products, documents and
other materials, otherwise subject to discovery that were not prepared
specifically for use in the mediation are not confidential and may be
disclosed or introduced into evidence in a subsequent proceeding.

(b) Any mediation communications that are public records, as
defined in ORS 192.410(4), and were not specifically prepared for use
in the mediation are not confidential and may be disclosed or intro-
duced into evidence in a subsequent proceeding unless the substance
of the communication is confidential or privileged under state or fed-
eral law.

(¢) A mediation communication is not confidential and may be
disclosed by any person receiving the communication to the extent that
person reasonably believes that disclosing the communication is nec-
essary to prevent the commission of a crime that is likely to result in
death or bodily injury to any person. A mediation communication is not
confidential and may be disclosed in a subsequent proceeding to the
extent its disclosure may further the investigation or prosecution of a
felony crime involving physical violence to a person.

(d) Any mediation communication related to the conduct of a
licensed professional that is made to or in the presence of a person
who, as a condition of his or her professional license, is obligated to
report such communication by law or court rule is not confidential and
may be disclosed to the extent necessary to make such a report.

(e) The parties to the mediation may agree in writing that all or
part of the mediation communications are not confidential or that all
or part of the mediation communications may be disclosed and may
be introduced into evidence in a subsequent proceeding unless the sub-
stance of the communication is confidential, privileged or otherwise
prohibited from disclosure under state or federal law.

(f) A party to the mediation may disclose confidential mediation
communications to a person if the party’s communication with that
person is privileged under ORS chapter 40 or other provision of law.
A party to the mediation may disclose confidential mediation com-
munications to a person for the purpose of obtaining advice concern-
ing the subject matter of the mediation, if all the parties agree.

(g) An employee of the agency may disclose confidential medi-
ation communications to another agency employee so long as the dis-
closure is necessary to conduct authorized activities of the agency. An
employee receiving a confidential mediation communication under
this subsection is bound by the same confidentiality requirements as
apply to the parties to the mediation.

(h) A written mediation communication may be disclosed or
introduced as evidence in a subsequent proceeding at the discretion of
the party who prepared the communication so long as the com-
munication is not otherwise confidential under state or federal law and
does not contain confidential information from the mediator or anoth-
er party who does not agree to the disclosure.

(1) In any proceeding to enforce, modify or set aside a mediation
agreement, a party to the mediation may disclose mediation com-
munications and such communications may be introduced as evidence
to the extent necessary to prosecute or defend the matter. At the request
of a party, the court may seal any part of the record of the proceeding
to prevent further disclosure of mediation communications or agree-
ments to persons other than the parties to the agreement.

(j) In an action for damages or other relief between a party to the
mediation and a mediator or mediation program, mediation com-
munications are not confidential and may be disclosed and may be
introduced as evidence to the extent necessary to prosecute or defend
the matter. At the request of a party, the court may seal any part of the

record of the proceeding to prevent further disclosure of the media-
tion communications or agreements.

(k) When a mediation is conducted as part of the negotiation of
a collective bargaining agreement, the following mediation com-
munications are not confidential and such communications may be
introduced into evidence in a subsequent administrative, judicial or
arbitration proceeding:

(A) A request for mediation; or

(B) A communication from the Employment Relations Board
Conciliation Service establishing the time and place of mediation; or

(C) A final offer submitted by the parties to the mediator pursuant
to ORS 243.712; or

(D) A strike notice submitted to the Employment Relations
Board.

(1) To the extent a mediation communication contains informa-
tion the substance of which is required to be disclosed by Oregon
statute, other than ORS 192.410 to 192.505, that portion of the com-
munication may be disclosed as required by statute.

(m) Written mediation communications prepared by or for the
agency or its attorney are not confidential and may be disclosed and
may be introduced as evidence in any subsequent administrative, judi-
cial or arbitration proceeding to the extent the communication does not
contain confidential information from the mediator or another party,
except for those written mediation communications that are:

(A) Attorney-client privileged communications so long as they
have been disclosed to no one other than the mediator in the course
of the mediation or to persons as to whom disclosure of the com-
munication would not waive the privilege; or

(B) Attorney work product prepared in anticipation of litigation
or for trial; or

(C) Prepared exclusively for the mediator or in a caucus session
and not given to another party in the mediation other than a state agen-
cy; or

(D) Prepared in response to the written request of the mediator
for specific documents or information and given to another party in
the mediation; or

(E) Settlement concepts or proposals, shared with the mediator
or other parties.

(n) A mediation communication made to the agency may be dis-
closed and may be admitted into evidence to the extent the Director
or designee determines that disclosure of the communication is nec-
essary to prevent or mitigate a serious danger to the public’s health or
safety, and the communication is not otherwise confidential or priv-
ileged under state or federal law.

(o) The terms of any mediation agreement are not confidential
and may be introduced as evidence in a subsequent proceeding, except
to the extent the terms of the agreement are exempt from disclosure
under ORS 192.410 to 192.505, a court has ordered the terms to be
confidential under ORS 30.402 or state or federal law requires the
terms to be confidential.

(p) The mediator may report the disposition of a mediation to the
agency at the conclusion of the mediation so long as the report does
not disclose specific confidential mediation communications. The
agency or the mediator may use or disclose confidential mediation
communications for research, training or educational purposes, sub-
ject to the provisions of ORS 36.232(4).

(10) When a mediation is subject to section (7) of this rule, the
agency will provide to all parties to the mediation and the mediator a
copy of this rule or a citation to the rule and an explanation of where
a copy of the rule may be obtained. Violation of this provision does
not waive confidentiality or inadmissibility.

[ED. NOTE: Forms referenced in this rule are available from the agency.]

Stat. Auth.: ORS 36.224 & ORS 184.340

Stats. Implemented: ORS 36.224, ORS 36.228, ORS 36.230 & ORS 36.232
Hist.: DAS 1-1999, f. 4-30-99, cert. ef. 5-1-99

125-140-0020
Confidentiality and Inadmissibility of Workplace Interpersonal
Dispute Mediation Communications

(1) This rule applies to workplace interpersonal disputes, which
are disputes involving the interpersonal relationships between this
agency’s employees, officials or employees and officials. This rule
does not apply to disputes involving the negotiation of labor contracts
or matters about which a formal grievance under a labor contract, a tort
claim notice or a lawsuit has been filed.
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(2) The words and phrases used in this rule have the same mean-
ing as given to them in ORS 36.110 and 36.234.

(3) Nothing in this rule affects any confidentiality created by
other law.

(4) To the extent mediation communications would otherwise be
compromise negotiations under ORS 40.190 (OEC Rule 408), those
mediation communications are not admissible as provided in ORS
40.190 (OEC Rule 408), notwithstanding any provisions to the con-
trary in section (9) of this rule.

(5) Disclosures by Mediator. A mediator may not disclose or be
compelled to disclose mediation communications in a mediation and,
if disclosed, such communications may not be introduced into evi-
dence in any subsequent administrative, judicial or arbitration pro-
ceeding unless:

(a) All the parties to the mediation and the mediator agree in writ-
ing to the disclosure; or

(b) The mediation communication may be disclosed or intro-
duced into evidence in a subsequent proceeding as provided in sub-
sections (c) or (h)—(j) of section (7) of this rule.

(6) Confidentiality and Inadmissibility of Mediation Com-
munications. Except as provided in section (7) of this rule, mediation
communications in mediations involving workplace interpersonal dis-
putes are confidential and may not be disclosed to any other person,
are not admissible in any subsequent administrative, judicial or arbi-
tration proceeding and may not be disclosed during testimony in, or
during any discovery conducted as part of a subsequent proceeding,
or introduced into evidence by the parties or the mediator in any sub-
sequent proceeding so long as:

(a) The parties to the mediation and the agency have agreed in
writing to the confidentiality of the mediation; and

(b) The person agreeing to the confidentiality of the mediation
on behalf of the agency:

(A) Is neither a party to the dispute nor the mediator; and

(B) Is designated by the agency to authorize confidentiality for
the mediation; and

(C) Is at the same or higher level in the agency than any of the
parties to the mediation or who is a person with responsibility for
human resources or personnel matters in the agency, unless the agen-
cy head or member of the governing board is one of the persons
involved in the interpersonal dispute, in which case the Governor or
the Governor’s designee.

(7) Exceptions to Confidentiality and Inadmissibility.

(a) Any statements, memoranda, work products, documents and
other materials, otherwise subject to discovery that were not prepared
specifically for use in the mediation are not confidential and may be
disclosed or introduced into evidence in a subsequent proceeding.

(b) Any mediation communications that are public records, as
defined in ORS 192.410(4), and were not specifically prepared for use
in the mediation are not confidential and may be disclosed or intro-
duced into evidence in a subsequent proceeding unless the substance
of the communication is confidential or privileged under state or fed-
eral law.

(c) A mediation communication is not confidential and may be
disclosed by any person receiving the communication to the extent that
person reasonably believes that disclosing the communication is nec-
essary to prevent the commission of a crime that is likely to result in
death or bodily injury to any person. A mediation communication is not
confidential and may be disclosed in a subsequent proceeding to the
extent its disclosure may further the investigation or prosecution of a
felony crime involving physical violence to a person.

(d) The parties to the mediation may agree in writing that all or
part of the mediation communications are not confidential or that all
or part of the mediation communications may be disclosed and may
be introduced into evidence in a subsequent proceeding unless the sub-
stance of the communication is confidential, privileged or otherwise
prohibited from disclosure under state or federal law.

(e) A party to the mediation may disclose confidential mediation
communications to a person if the party’s communication with that
person is privileged under ORS chapter 40 or other provision of law.
A party to the mediation may disclose confidential mediation com-
munications to a person for the purpose of obtaining advice concern-
ing the subject matter of the mediation, if all the parties agree.

(f) A written mediation communication may be disclosed or
introduced as evidence in a subsequent proceeding at the discretion of
the party who prepared the communication so long as the com-
munication is not otherwise confidential under state or federal law and

does not contain confidential information from the mediator or anoth-
er party who does not agree to the disclosure.

(g) In any proceeding to enforce, modify or set aside a mediation
agreement, a party to the mediation may disclose mediation com-
munications and such communications may be introduced as evidence
to the extent necessary to prosecute or defend the matter. At the request
of a party, the court may seal any part of the record of the proceeding
to prevent further disclosure of mediation communications or agree-
ments to persons other than the parties to the agreement.

(h) In an action for damages or other relief between a party to the
mediation and a mediator or mediation program, mediation com-
munications are not confidential and may be disclosed and may be
introduced as evidence to the extent necessary to prosecute or defend
the matter. At the request of a party, the court may seal any part of the
record of the proceeding to prevent further disclosure of the media-
tion communications or agreements.

(i) To the extent a mediation communication contains informa-
tion the substance of which is required to be disclosed by Oregon
statute, other than ORS 192.410 to 192.505, that portion of the com-
munication may be disclosed as required by statute.

(j) The mediator may report the disposition of a mediation to the
agency at the conclusion of the mediation so long as the report does
not disclose specific confidential mediation communications. The
agency or the mediator may use or disclose confidential mediation
communications for research, training or educational purposes, sub-
ject to the provisions of ORS 36.232(4).

(8) The terms of any agreement arising out of the mediation of
a workplace interpersonal dispute are confidential so long as the par-
ties and the agency so agree in writing. Any term of an agreement that
requires an expenditure of public funds, other than expenditures of
$1,000 or less for employee training, employee counseling or pur-
chases of equipment that remain the property of the agency, may not
be made confidential.

(9) When a mediation is subject to section (6) of this rule, the
agency will provide to all parties to the mediation and to the media-
tor a copy of this rule or an explanation of where a copy of the rule
may be obtained. Violation of this provision does not waive con-
fidentiality or inadmissibility.

Stat. Auth.: ORS 36.224

Stats. Implemented: ORS 36.230(4)
Hist.: DAS 2-1999, f. 5-25-99, cert. ef. 5-26-99

DIVISION 150
RISK MANAGEMENT

125-150-0000
Claims Against the State Liability Fund

(1) The Department of Administrative Services, Risk Manage-
ment Division, administers the Liability Fund established by ORS
278.100 to cover the tort liability of the state and its officers, employes,
or agents acting within the scope of their employment under ORS
30.260 to 30.300.

(2) An individual intending to make a claim against the Liabili-
ty Fund must follow the notice requirements under ORS 30.275, as
amended by Chapter 350, Oregon Laws 1981.

(3) Under ORS 30.275, formal notice of a claim against a state
officer, employe, or agent may be given by mail or personal delivery
to the Director of the Department of Administrative Services. By this
policy, the Director delegates responsibility for receipt of liability
claims to the Risk Management Division, Department of Adminis-
trative Services.

(4) A claimant or representative may file a claim in the follow-
ing manner:

(a) Send or deliver a written statement to the Risk Management
Division, including the following information:

(A) A statement that a claim for damages will be asserted against
a named state agency, officer, employe, or agent;

(B) A description of the time, place and circumstances giving rise
to the claim;

(C) The name of the claimant and the mailing address to which
correspondence concerning the claim may be sent. Send or present the
notice to: Claims Section, Risk Management Division, Department of
Administrative Services, 155 Cottage Street N.E., Salem, OR 97310.
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(b) To give actual notice of a claim as provided under ORS
30.275, provide the same information as required above for formal
notice, orally to: Claims Section, Risk Management Division, (503)
373-7475.

Stat. Auth.: ORS 278 & ORS 283

Stats. Implemented:

Hist.: GS 1-1982, f. 1-29-82, ef. 2-1-82

125-150-0005
Selection of Insurance Agent of Record

(1) The Department of Administrative Services may appoint an
Agent of Record to assist in the procurement of commercial insurance.

(2) Selection of an Agent(s) of Record will follow guidelines
established by the Public Contract Review Board in OAR 127-010-
0140.

(3) Prior to the selection of an Agent of Record, the Department
shall make reasonable efforts to inform known insurance agents in the
competitive market area of its intent to choose an Agent of Record.

(4) The Agent of Record will be selected according to the fol-
lowing procedure:

(a) Risk Management Division:

(A) Establishes bid specifications for Agent of Record;

(B) Places public advertisement in at least one local newspaper
of general circulation and trade periodical soliciting open bids;

(C) Through Transportation, Purchasing & Print Services Divi-
sion, distributes bid specifications to insurance agents requesting
copies in competitive market area of applicable coverages.

(b) Commercial Insurance Agencies:

(A) Review bid specifications and prepare sealed bid presentation
in accordance with bid procedure guidelines;

(B) Submits bid to Department of Administrative Services,
Transportation, Purchasing & Print Services Division, in accordance
with bid specifications.

(c) Risk Management Division:

(A) Review bids at time stipulated in bid notice;

(B) May invite acceptable bid applicants for oral presentation of
proposal;

(C) Evaluates written bids and oral presentations, grading bid
proposals upon standards previously established in bid specifications;

(D) Makes final selection of Agent of Record;

(E) Informs all applicants (bidders) of successful awarding of
contract for Agent of Record selection;

(F) Prepares and issues Agent of Record contract;

(G) Retains information for Public Contract Review Board on:
Agent of Record selected; names of agents submitting bids; summa-

ry of evaluations of each applicant.
Stat. Auth.: ORS 283
Stats. Implemented:
Hist.: GS 5-1982, f. & ef. 5-3-82

125-150-0010
Purchase of Professional Services

(1) The Department is authorized under ORS 278.130 to pur-
chase necessary technical and professional services.

(2) Examples of services that may be required include, but are not
limited to, claims adjusting, property appraisal and Risk Management
and actuarial audits to augment services provided by the Risk Man-
agement Division.

(3) Services will be acquired by one of the following methods:

(a) Services valued over $5,000:

(A) Service requirements that are continuous or for which the
amount of the contract is over $5,000, shall be open for competitive
bids according to procedures outlined by the Public Contract Review
Board (PCRB);

(B) OAR 125-150-0005, Agent of Record, provides specific
guidelines for the purchase of commercial insurance and related ser-
vices;

(C) The Risk Management Division will make a reasonable effort
to notify all independent contractors known by the Division to be qual-
ified to provide the required services. The Division shall also place at
least one public advertisement in a west coast insurance trade publi-
cation;

(D) Contractors interested in submitting a proposal should
request a copy of the bid specifications from the Division;

(E) The Risk Management Division will evaluate the proposals
of all respondents. Selection will be based on the experience and qual-
ifications of contractor and scope, completeness and schedule of work

plan. Among equally qualified contractors and work plans, selection
will be based on the lowest cost;

(F) The Risk Management Division reserves the right to reject
any and all proposals.

(b) Services valued under $5,000:

(A) One-time or emergency services will be secured as situations
require. A minimum of two independent contractors, known by the
Risk Management Division to be qualified and available to offer such
services, will be contacted and asked to quote a fee for the required
services either by a written letter or telephone conversation;

(B) A record of contractors contacted, service requirements, and
corresponding quotes will be retained on file by the Risk Management
Division, open to public inspection during regular business hours, 8
a.m. to 5 p.m., Monday through Friday;

(C) Of those independent contractors participating, selection will
be based on experience, professional qualifications, work plan and
time schedule. Among equally qualified contractors and work plans,
selection will be based on the lowest cost;

(D) The Risk Management Division reserves the right to reject
any and all proposals.

(4) The following procedure should be followed:

(a) Risk Management Division:

(A) Recognizes need for additional technical or professional
expertise;

(B) Composes bid specifications or obtains at least two estimates;

(C) Notifies appropriate technical and/or professional vendors of
intention to secure proposals or estimates.

(b) Independent Contractors: Prepare and submit proposals
according to established procedure of Department;

(c) Risk Management Division: Awards contract to selected inde-
pendent contractor according to rules specifed by Department of
Administrative Services, Transportation, Purchasing & Print Services
Division and Public Contract Review Board.

Stat. Auth.: ORS 283

Stats. Implemented:

Hist.: GS 5-1982, f. & ef. 5-3-82

DIVISION 155
STATE VEHICLE USE AND ACCESS

125-155-0000
Purpose
These rules set standards for use, operation and access to state

vehicles, including private vehicles in use for state business.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405
Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395
Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

125-155-0010
Definitions

As used in this Chapter, unless the context requires otherwise, the
following words, phrases, and abbreviations have the meanings list-
ed:

(1) “DAS” means Department of Administrative Services.

(2) “DAS-RMD” means Risk Management Division of DAS.

(3) “DAS-TPPSD” means Transportation, Purchasing, and Print
Services Division of DAS.

(4) “ODOT-DMV” means Driver and Motor Vehicle Services,
Department of Transportation or, if the context requires, its equiva-
lent in another jurisdiction.

(5) “OSSHE” means Oregon State System of Higher Education.

(6) “Agency” means an agency, board, commission, or branch of
the State of Oregon that is subject to ORS Chapter 283 or 278.

(7) “Agent” means a person or legal entity that is appointed in
writing by a state agency to perform specified work. An agent is not
an independent contractor. Agents, paid or unpaid, are subject to the
direction and control of the Agency. An Agency may not call people
agents for the primary purpose of justifying their transportation in a
state vehicle.

(8) “Duty station” means the location designated in writing by the
Agency from which an employee normally carries out his or her duties.

(9) “Employee” means any person employed by the state to do
state business for whom the state withholds income tax, provides
workers’ compensation coverage, and pays the workers’ compensation
hour-tax. Under this definition, the following are not employees: work-
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ers provided by a temporary employment services agency, Department
of Corrections inmates, and OSSHE students unless the student meets
the terms of this definition.

(10) “Official state business” or “state business” means any activ-
ity conducted in conformance to these rules and directed and con-
trolled by a state agency to advance the lawful policies and purposes
of the agency. State law requires a narrow interpretation of this term.
Therefore, agencies’ policies and purposes are only those that are offi-
cial, in writing, and within statutory authority. These may be written
in statutes, orders, rules, policy manuals, procedural guides, and posi-
tion descriptions. They may be written in official statements of agen-
cy missions, goals, objectives, and performance measurement plans.
They may be written in Oregon Benchmarks and OSSHE rules defin-
ing its officially sanctioned programs.

(11) “Private vehicle” means a motor vehicle that is owned, rent-
ed, borrowed, leased, or otherwise lawfully in the possession and con-
trol of any private person or any entity other than the state. A com-
mercial rental vehicle is a private vehicle if it is rented or used for a
mix of private and state uses. Private vehicles, while in use for state
business, are treated as state vehicles in these rules unless the context
clearly requires otherwise. While any motor vehicle is being used to
transport family or for any other personal purpose, it is not on state
business. An independent contractor’s vehicle being used for contract
services is on the contractor’s business, not on state business. “Private
off-road vehicle” means a private motor vehicle that is unlicensed or
not designed for use on public roads. It includes unenclosed vehicles
designed for just one or two riders, all-terrain recreational vehicles,
two or three wheeled vehicles.

(12) “Private specialty vehicle” means a private vehicle that is a
motorcycle or other two or three wheeled vehicle designed for one or
two riders.

(13) “Satisfactory agency record” means an agency has annual
rates of risk markers that are normal, compared to statewide rates. Risk
markers include rates per mile of collisions, of related losses, of citi-
zen reported dangerous driving, and of bodily injuries. Rates, norms,
and deviations shall be as calculated by RMD. An agency may con-
clude that its record is satisfactory until notified otherwise in writing
by RMD.

(14) “Spouse” means the husband or wife of the authorized driv-
er.

(15) “State vehicle” means a motor vehicle owned, rented, bor-
rowed, leased, or otherwise under the possession and control of the
state. It is licensed for highway use. A rental vehicle is a state vehi-
cle if it is rented by a duly authorized employee at the cost of the state,
solely for official state business. A vehicle, owned by DAS and law-
fully rented to a local government or other non-state entity, is not a
state vehicle for purposes of these rules. Unless the context clearly
requires otherwise, “state vehicle” refers to private vehicles while in
use for official state business.

(16) “Volunteer” means an unpaid person appointed by a state
agency to work on its behalf. Volunteers are appointed in writing to
do state business under agency direction and control. They receive no
remuneration. An agency may not call people volunteers for the pri-
mary purpose of justifying their transportation in a state vehicle. Vol-
unteer and agent may be used interchangeably unless the context

requires otherwise.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405
Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395
Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

125-155-0020
Policy and Principle

(1) It is state policy that all vehicles in use for state business shall
be used legally, courteously, and safely.

(2) The basic principle of these rules can be summarized for most
drivers as follows:

If you have a valid driver license and you are acting at the direction

and control of a state agency, you may drive in any way or for any pur-

pose that is lawful and necessary to carry out the official business of

your agency. Whenever you do otherwise, you are personally liable for

all driving costs and related risks.

The remainder of these rules apply this principle in detail to the
hundreds of varied situations the state, its agencies, officers, employ-
ees, and agents may encounter.

(3) When the legal status of a driver license or driving record is
in doubt, the agency shall ask the Oregon State Police or ODOT-DMV
to evaluate the questioned item under applicable law and without

regard to these rules. DAS-RMD shall determine issues that remain
unresolved.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405
Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395
Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

125-155-0100
Minimum Driver Requirements

(1) To drive any motor vehicle on state business, a driver must:

(a) Be 18 years or older, legally responsible for his or her actions
and contracts, and subject to an agency’s direction and control;

(b) Hold a driver license acceptable under these rules;

(c) Qualify to drive under these rules and any rules or policies of
the driver’s agency and of the agency owning the vehicle; and

(d) Have permission from the driver’s agency to drive.

(2) An acceptable driver license is a regular, temporary, or com-
mercial license that is lawful, current, and valid. It must be issued by
the state or country where the employee actually resides. It must be
legal to use in the jurisdiction where the driver is driving. It must be
the kind or class or be endorsed as required by law for the kind of driv-
ing to be done.

(3) An international license is an acceptable license if the fol-
lowing conditions are met:

(a) The driver’s agency shall agree in writing to accept the
license.

(b) The license shall be acceptable for one period of no more than
ninety days.

(c) Before allowing the driver to drive on state business, the agen-
cy shall furnish him or her a copy of the Oregon driving manual and
a briefing on state driving law and rules.

(4) A hardship or probationary permit is a limited use driving per-
mit granted by ODOT-DMYV to a person whose license is suspended.
The permit is acceptable under these conditions:

(a) The driver must be a state employee other than a temporary
employee. See the definition of employee.

(b) Before deciding to accept the permit, the agency shall review
the driver’s full driving record. The agency may attach conditions to
its acceptance of the permit.

(c) The agency shall give the driver counseling on its expectations
for safe and legal driving. The agency shall give the driver a copy of
these rules and any agency rules, policies, or conditions agency attach-
es to its acceptance of the hardship or probationary permit.

(d) The driver must complete, or have completed in the preced-
ing 12 months, a safe driving training course.

(e) A letter from the agency head or designee shall be given to
DAS-RMD that requests DAS-RMD to certify state self-insurance
coverage to ODOT-DMV. No one else shall have authority to certi-
fy state coverage.

(f) The employee shall drive only within the restrictions of the
permit.

(g) DAS-RMD approval is required for a permit from an out-of-
state DMV.

(5) A driver license or permit is not acceptable if it:

(a) Is legally invalid or unlawful due to changed residence or any
other reason;

(b) Lacks a legally required endorsement or class; or

(c) Is issued with restrictions, except when used within those

restrictions.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405
Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395
Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

125-155-0200
Voluntary and Compulsory Driver Standards

(1) Agencies that maintain a satisfactory agency record may
develop their own standards for training and driving records. Alter-
natively they may use the standards that are compulsory for agencies
on trial status. Agencies may apply their standards to any reasonable
class: new drivers, problem drivers, passenger carriers, high risk driv-
ing, or all drivers.

(2) DAS-RMD may place on trial status an agency that fails to
maintain a satisfactory agency record. During trial status, the follow-
ing minimum standards are compulsory:

(a) Within 12 months of notice of its trial status, an agency shall
assure that its drivers have at least the driving records and training
described in this section. The agency shall continue to do so until
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DAS-RMD gives notice that it has held a satisfactory record for two
fiscal years.

(b) The trial status agency shall verify driver’s license, training,
and driving record upon learning of a driver’s moving-vehicle traffic
citation, vehicular collision on state business, request for a hardship
permit, or request for exception or extension of any of these rules.

(3) An agency on trial status may find a driver’s record accept-
able if the driver has not forfeited bail or been convicted for any of the
following, or reasonably similar, driving violations. The listed peri-
ods begin at the later date of violation, forfeiture, or conviction. The
following kinds of driving records shall be unacceptable:

(a) A major traffic offense in the last 24 months. This includes
reckless driving, driving under the influence of intoxicants, failing to
perform the duties of a driver, criminal driving while suspended or
revoked, fleeing or attempting to elude a police officer, and others;

(b) Felony revocation of driving privileges or felony or misde-
meanor driver license suspension within the last 24 months;

(c) More than three moving traffic violations in the last 12
months;

(d) A careless driving conviction in the last 12 months; or

(e) A Class A moving traffic infraction in the last 12 months.

(4) An agency on trial status may consider its driver training
acceptable if:

(a) All new drivers complete safe driver training before driving
a state-owned vehicle.

(b) All drivers complete a safe driver training course at least once
in every five years.

(c) The agency accepts verified training previously taken by a
driver.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405

Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395
Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

125-155-0300
Verifying Driver Qualifications

(1) Agencies shall not knowingly allow anyone to drive on state
business who does not conform to these rules. An agency may veri-
fy drivers’ qualifications at any reasonable schedule or time and by any
reasonable means. Means might include direct checks, review of
copies of records supplied by the driver, or accepting drivers’ signed
statements.

(2) All drivers shall verify for themselves that they meet all driv-
er qualifications, including requirements of law, rule, and employing
and vehicle-owning agencies. Drivers shall present evidence of meet-
ing qualifications to any affected agency upon request. Drivers shall
promptly report to their supervisor a loss of acceptable driver license
status or other requirement.

(3) An agency shall verify its driver meets its standards when-
ever it learns of the driver’s involvement in an accident, traffic cita-

tion, or a major traffic offense.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405
Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395
Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

125-155-0400
Authorized Drivers

(1) Only the following are authorized to drive motor vehicles on
state business. They are only authorized while driving in conformance
to these rules:

(a) Adults under the direction and control of a state agency; and

(b) Anyone specifically authorized by state statute, including
ORS 283.305; and

(c) Anyone authorized by this OAR 125-155-0400.

(2) OSSHE students may drive state vehicles under these rules,
provided that OSSHE adopts, in conjunction with DAS-RMD, the
rules required by ORS 283.310, identifying officially sanctioned pro-
grams and setting vehicle operation standards and training for safety
of all employees, students, and volunteers. These rules shall then apply
to students driving vehicles owned by agencies other than OSSHE.

(3) A person shall not drive any motor vehicle on state business
simply because he or she is related or known to an authorized driver.

(4) Under state rules, agencies may contract to reimburse their
contractors’ mileage. Therefore, an agency shall not furnish a vehicle
to any contractor who is not its agent. An agency shall not furnish a
vehicle to a contractor who is its agent unless:

(a) It is clearly necessary or beneficial to the agency;

(b) The agency has the consent of the vehicle owner, if other than
the agency;

(c) The contract requires the contractor to comply with these rules
and to furnish adequate primary vehicle liability and property insur-
ance; and

(d) The contract states the allowed uses of the vehicle, states the
exchange of value for use of the vehicle, and holds the contractor liable
for its safe use and return.

(5) To the extent required for state business, an agency may allow
its driver or working passenger to employ a private chauffeur, paid or
unpaid. The agency may allow its driver or passenger to employ one
adult to accompany and assist him or her in any reasonable way, paid
or unpaid. The following conditions shall apply:

(a) The state driver or passenger shall be liable to the state and
hold the state harmless for the actions of his or her aide or chauffeur.
The aide or chauffeur shall hold the state harmless for any actions of
his or her principal or employer, the state driver or passenger.

(b) The state driver or passenger shall furnish proof, acceptable
to the agency, of primary auto liability insurance covering the driving
of the chauffeur in a state vehicle.

(c) The state driver or passenger shall assure that the aide or
chauffeur complies with all state vehicle laws, rules, and policies.

(d) Nothing in these rules empowers or prohibits an agency from
paying any expense. However, except as expressly provided by writ-
ten agreement with the agency, the aide or chauffeur shall have no
right to any compensation, benefit, insurance coverage, indemnifica-
tion, or reimbursement of any kind from the state. By virtue of the state
permitting an employee to have an aide or chauffeur, the aide or chauf-
feur shall not become an employee, agent, or volunteer of the state.

(e) Agencies may permit the spouse of a driver to accompany him
or her. The spouse shall constitute the driver’s aide and shall be sub-
ject to these rules and conditions affecting aides. A spouse shall not
drive unless allowed by the agency as a necessary chauffeur under
these rules.

(f) Agencies may set additional conditions. These conditions for
aides and chauffeurs do not apply to an aide or chauffeur retained at
agency expense and under the direct supervision and control of the
agency.

£ S)t/at. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405

Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395
Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

125-155-0410
Authorized Driver Summary

The following table summarizes many issues from these rules
dealing with who may drive for the state at whose risk. Private vehi-
cles on private business are not subject to these rules. See the remain-
der of OAR 125, division 155 for details. Chief Condition:

(1) Employee or Volunteer:

(a) State Direction/Control:

(A) State vehicle or state rental:

(i) Control: State;

(ii) At Risk/Liable: Primarily state.

(B) Private vehicle on state business:

(i) Control: State;

(ii) At Risk/Liable: Secondarily state.

(b) Any Private Use — Any vehicle:

(A) Control: Employee;

(B) At Risk/Liable: Employee.

(2) Agent on Contract:

(a) State Direction/Control — Contract Terms:

(A) State vehicle and state rental for agency need or benefit:

(i) Control: State;

(ii) At Risk/Liable: Primarily state.

(B) Private vehicle on state business:

(i) Control: State;

(ii) At Risk/Liable: Secondarily state.

(b) Any Private Use — Any vehicle:

(A) Control: Agent;

(B) At Risk/Liable: Agent.

(3) Non-Agent Contractor: Contract Terms — Any vehicle
(State vehicles prohibited.)

(a) Control: Contractor;

(b) At Risk/Liable: Contractor.

(4) Client: Only as Specified by Law and Agency Agreement:

(a) State vehicle:
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(A) Control: Client;

(B) At Risk/Liable: Varies.

(b) Any private vehicle or rental:

(A) Control: Client;

(B) At Risk/Liable: Client.

(5) OSSHE Student: OSSHE Adopts Rules and Controls Use —
Any vehicle allowed by OSSHE or owning agency:

(a) Control: OSSHE, owner;

(b) At Risk/Liable: Same as for Agent.

(6) SPOUSE: Prohibited, as Spouse — Vehicle: None on state
business:

(a) Control: Spouse;

(b) At Risk/Liable: Spouse/employee.

(7) Chauffer: Need and Agency Approval — Any vehicle on
state business:

(a) Control: Employee;

(b) At Risk/Liable: Employee.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405

Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395

Hist.: DASIT 4-1995, f. 11-22-95, cert. ef. 11-24-95; Administrative Reformatting
11-29-97

125-155-0420
Passengers

(1) Agencies may permit drivers to transport people, animals, or
things to the extent needed to accomplish state business.

(2) No driver may give a ride in a state-owned vehicle to anyone
except as permitted by these rules or necessary to accomplish official
state business. Hitch hikers shall not be allowed in any state vehicles
or private vehicles on state business.

(3) All passengers shall follow these rules and all reasonable
directions of their drivers.

(4) Drivers shall obtain prior agency approval and conditions for
the following passengers:

(a) Guests of the government. These include official visitors from
any entities in which the state has any interest. They include local gov-
ernment officials traveling to the same area or near the route of the state
driver. Guests may be cost-sharing or courtesy passengers.

(b) Observers or ride-a-longs;

(c) Driver’s or passenger’s aides; or

(d) Minors and others who are not legally liable for themselves
and their agreements.

(5) The following drivers shall obtain prior agency approval to
transport any passengers on state business: any authorized driver
whose license is a hardship permit and all agents, volunteers, temp-
orary employees, students, and inmates. Agencies may impose con-
ditions.

(6) Family members, friends, and pets of drivers and working pas-
sengers shall not ride in state vehicles or in private vehicles on state
business except under the following conditions and requirements:

(a) Friends, family, and pets may not ride in state vehicles or in
private vehicles on state business except as permitted by these rules
and then only with prior agency permission. Agencies may impose any
conditions.

(b) Medical aid animals may be taken along as necessary with-
out advance permission, but remain subject to reasonable agency con-
ditions.

(c) Their children under age 18 may ride with them only with
advance agency approval and a DAS order allowing children to ride
for special occasions. Friends under the age of 18 are prohibited.

(d) Family members, whether riding with agency permission or
without and whether in compliance with these rules or not, shall ride
at their own risk or at the personal risk of the driver, employee, or per-
son to whom they relate. The state shall not insure or indemnify friends
or family nor insure or indemnify the employee against any claims
brought by friends or family.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405

Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395
Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

125-155-0430
Passengers Summary

The following table summarizes many issues from these rules
dealing with who may ride in a state vehicle or a vehicle on state busi-

ness and at whose risk. Private vehicles on private business are not
subject to these rules. See the remainder of OAR 125, division 155 for
details. Chief Condition:

(1) Generally: Needed to Accomplish State Business:

(a) State Vehicle and State Rental — Control/At Risk: Primari-
ly state;

(b) Private on State Business — Control/At Risk: Secondarily
state.

(2) State Guest, Observer, Minor or Non-Competent: Prior
Agency Permission — Vehicle: Same — Control/At Risk: Same.

(3) Employee’s Aide: Prior Agency Permission — Any vehicle
on state business — Control/At Risk: Aide or Employee.

(4) Employee’s Child: Agency Permission and DAS Order —
Any vehicle on state business — Control/At Risk: Employee-parent.

(5) Employee’s Spouse: Only as Employee’s Aide — Any vehi-
cle on state business — Control/At Risk: Spouse or employee.

(6) Hitchiker: Prohibited — Any vehicle on state business —
Control/At Risk: Employee.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405

Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395

Hist.: DASIT 4-1995, f. 11-22-95, cert. ef. 11-24-95; Administrative Reformatting
11-29-97

125-155-0500
General Use of Vehicles

(1) By law, state vehicles shall be used only for official state busi-
ness and not for any personal purposes. This applies to state owned
vehicles. It also applies to private or rental vehicles while being used
for state business or at state cost or risk. Vehicle uses contrary to the
law or these rules shall mean the driver is acting outside the definition
of official state business, is not an authorized driver, and is acting out-
side the course and scope of his or her employment or duties. “Con-
trary to these rules” includes making prohibited uses of a state vehi-
cle or a private vehicle purportedly on state business, carrying
prohibited passengers or materials, and allowing an unauthorized per-
son to drive. When a private or rental vehicle is used contrary to these
rules the driver and vehicle shall not be covered by state insurance or
self-insurance coverages. When a state vehicle is used contrary to these
rules, the vehicle and its use shall be the personal liability of the driv-
er. The driver shall be personally liable for any damage to the state
vehicle or harm to any other parties or property. State tort liability
indemnification or self-insurance shall not apply.

(2) The law requires that “official state business” be narrowly
construed. No diversion from state use to serve a personal purpose is
permitted. However, a necessary state business use may coincide with
a personal purpose. Stopping for meals or breaks enroute is an exam-
ple where state and personal uses are both served.

(3) A state vehicle may not be used by an employee to the pri-
vate financial benefit of the employee or any member of his or her
household. No one has authority to permit anyone to make personal
or family use of a state vehicle or any vehicle driven at state risk.

(4) It is the responsibility of all agencies and drivers to assure that
the requirements of the law and these rules are followed in all situa-
tions.

(5) Drivers of state vehicles and private vehicles on state busi-
ness shall comply with the following safe use requirements:

(a) Drivers shall transport material that is dangerously explosive,
flammable, radioactive, or extremely toxic only within the precautions
required by law. Passengers shall be transported with the material only
with their informed consent.

(b) Drivers shall require appropriate safety restraints to be worn.
They shall require children to ride in any legally required car seats.
Animals shall be in secured carriers. Agencies may approve any law-
ful exceptions.

(c) Drivers shall not consume alcohol in vehicles nor operate a
vehicle under the influence of intoxicants. They shall not transport
alcohol in state vehicles unless required by their agency to do so for
official state business and then only as permitted by law.

(d) Drivers shall not transport illegal drugs or contraband of any
kind in vehicles except as necessary to carry out their assigned duties
of official state business.

(e) Drivers shall not transport firearms in vehicles unless required
to do so by their agency under its authorization by state law. An agen-
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cy may permit the transport of unloaded, packaged firearms as nec-
essary for official state business. Officially sanctioned programs of
OSSHE may transport unloaded firearms only under written condi-
tions set by OSSHE.

(f) Drivers shall not allow smoking in state vehicles designated
for no smoking.

(g) Private specialty vehicles and private off-road vehicles shall
not be used for state business except to the extent that an agency deter-
mines that necessary state business cannot reasonably be accomplished
without the use of the particular private vehicle.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405

Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395

Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

125-155-0510
Day Use

(1) “Day-use” means the driver of a state vehicle is not staying
away overnight due to state business. During day-use, drivers may
travel for any state business and no personal business.

(2) The state’s vehicle, during day-use away from the duty sta-
tion, shall not be used to reach personal recreational activities, personal
appointments, grooming or fitness facilities, or personal visits; or for
transportation of, or errands for, friends or relatives. Drivers may stop
for food or breaks at sites reasonably near to their direct business route.

(3) The state’s vehicle shall not be taken to or from the duty sta-
tion for any personal day-use purposes. This prohibits personal trav-
el between home and the driver’s official duty station. It prohibits trav-
el from the duty station to go eat, attend a personal appointment,
recreate, assist friends or family, visit, or get laundry or grooming

done. These are not state business.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405
Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395
Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

125-155-0520
Overnight and Full-time Use

(1) “Overnight use” means the driver is traveling in the state’s
vehicle overnight for state business. In that working situation, state
business includes allowing for employees’ daily necessities. The min-
imum necessary use of the state’s vehicle is permitted to meet drivers’
and passengers’ normal daily needs. Private vehicles are always free
to be used for these purposes and shall be deemed to be engaged in per-
sonal and private business, not state business for these uses. A driv-
er on overnight use may make negligible and prudent use of the state’s
vehicle as follows. Within the local vicinity of the direct travel route
or of the overnight assignment and during reasonable hours, the driv-
er may travel to:

(a) Restaurants, stores, and the like for meals, breaks, and per-
sonal needs;

(b) Grooming, medical, fitness, or laundry facilities; or

(c) Recreational activities, such as theaters, parks, or friends or
relatives homes.

(2) “Full time use” means the driver is assigned virtually all day
and every day to day-use of a state vehicle for field work away from
home and office. During full time use, drivers are permitted to use the
state’s vehicle to attend medical appointments for injury covered by
workers’ compensation. The appointment shall be within the period

of their assigned duties and on or near their direct or assigned route.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405
Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283345 & ORS 283.395
Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

125-155-0530
Emergency Use

(1) A roadside emergency is an obvious accident or breakdown
within the borders of this state that leaves a vehicle’s occupants dan-
gerously stranded. Someone just hitch-hiking or asking for a ride or
someone in a city with a mechanical breakdown are not roadside emer-
gencies. A state driver and passengers may use the state’s vehicle and
equipment to render reasonable emergency aid under the following
conditions and provisions:

(a) Those giving emergency aid shall only be state employees on
duty on official state business in an official, state-owned vehicle.

(b) An agency may, in writing, countermand this roadside emer-
gency provision for any or all of its drivers. Employee’s shall not give
emergency aid under these rules if their agency has instructed its
drivers not to render roadside aid.

(c) In giving emergency aid as provided in these rules, state
employees shall be deemed to be acting within the course and duties
of their state employment for purposes of all state insurance and self-
insurance coverages.

(d) The assisting employee shall not be held personally liable by
the state for any unintended damage to state-owned property, used for
the kind of task for which it was reasonably designed. For example,
pushing or pulling another car requires a state vehicle designed and
specially equipped to do that task.

(e) Reasonable aid includes using state cellular phones and radios
to call for aid. If necessary, the state vehicle may be used to transport
someone to the nearest telephone, shelter, repair service or emergen-
cy medical provider. State fire extinguishers, first aid kits, and blan-
kets may be used.

(f) Rendering aid shall be purely voluntary in every case.
Employees are not urged or expected to render aid. An employee
should do only what he or she is willing and trained or experienced
to do.

(g) Anyone who renders aid other than in compliance with these
rules, does so as a private person, entirely at his or her own risk and
cost, and not as state business or duties.

(2) When circumstances require it, a state vehicle may be used
to transport an injured employee or client to emergency medical care
for an immediate work-related injury. Traffic laws shall be obeyed. A
state vehicle shall not be used for transport unnecessarily or when
appropriate professional emergency services are available.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405

Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395

Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

125-155-0540
Vehicle Use Summary

Following is a summary table. It lists some examples of uses or
activities that may or may not be made of a vehicle, depending on the
vehicle’s type and travel status. See the remainder of OAR 125, divi-
sion 155 for details. Each listed use is allowed during the state trav-
el status shown below or it is prohibited or constitutes a private
use, also, as shown below.

(1) Ordinary state business:

(a) State vehicle: On any travel status;

(b) State rental: On any travel status;

(c) Private vehicle status: On any travel status.

(2) Non-urgent on the job injury:

(a) State vehicle: Overnight, full-time;

(b) State rental: Overnight;

(c) Private vehicle status: Private use, cost, risk.

(3) Medical, personal:

(a) State vehicle: Overnight travel status;

(b) State rental: Private use, cost, risk;

(c) Private vehicle status: Private use, cost, risk.

(4) Personal grooming:

(a) State vehicle: Overnight travel status;

(b) State rental: Overnight travel status;

(c) Private vehicle status: Private use, cost, risk.

(5) Personal recreation:

(a) State vehicle: Overnight travel status;

(b) State rental: Private use, cost, risk;

(c) Private vehicle status: Private use, cost, risk.

(6) Personal laundry:

(a) State vehicle: Overnight travel status;

(b) State rental: Overnight travel status;

(c) Private vehicle status: Private use, cost, risk.

(7) Personal necessity shopping:

(a) State vehicle: Overnight travel status;

(b) State rental: Overnight travel status;

(c) Private vehicle status: Private use, cost, risk.

(8) Family needs:

(a) State vehicle: Prohibited;

(b) State rental: Prohibited;

(c) Private vehicle status: Private use, cost, risk.

(9) Food/Break enroute:

(a) State vehicle: On any travel status;

(b) State rental: On any travel status;

(c) Private vehicle status: On any travel status.

(10) Emergency roadside aid:

(a) State vehicle: On any travel status;
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(b) State rental: Private use, cost, risk;
(c) Private vehicle status: Private use, cost, risk.
(11) Emergency on the job injury: On any travel status if nec-

essary and emergency services are not available.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405
Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395
Hist.: DASIT 4-1995, f. 11-22-95, cert. ef. 11-24-95; Administrative Reformatting
11-29-97

125-155-0600
Storing State Vehicles

(1) The state’s vehicles shall be stored at sites owned, leased, or
controlled by the state except during travel or the conditions listed in
these rules. When practical, a state vehicle at a home, hotel, or motel
shall be parked off the public street in a reasonably secure setting.

(2) An agency may allow a state vehicle to be parked at home
when a task or trip requires a driver to depart so early or return so late
that it is impractical to pick up or return the vehicle to state parking
on the same day. For long-term assignment of a vehicle to home, the
agency must do a cost-benefit analysis. The analysis must consider the
costs and risks of daily travel to the home, the frequency of call-outs,
parking risks, any salary savings, and other factors. The analysis
should weigh reasonable alternatives such as the cost of reimbursing
private vehicle mileage. An agency may allow an employee to park a
state vehicle at home when one of the following conditions requires
and it is to the benefit of the state to provide its vehicle.

(a) Assigned, normal duties require the driver to frequently trav-
el to urgent, unscheduled field work after hours. The mere possibili-
ty of being called-out is not sufficient. Call-outs must actually occur
with justifiable frequency.

(b) The driver’s home is his or her official duty station from
which he or she engages in virtually full-time field work away from
the office or motorpool.

(c) It will clearly reduce state paid time to permit a driver to park
a state vehicle at home while on temporary assignment away from the
duty station.

(d) Other circumstances caused by state business in which home

garaging will clearly reduce direct costs of the agency.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405
Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283345 & ORS 283.395
Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

125-155-0700
Insurance and Collisions

(1) Coverages for the state’s vehicles and drivers and loss report-
ing requirements are found in DAS-RMD self insurance policies, in
ORS 30.260-30.300 and in ORS Chapter 278.

(2) Drivers are responsible to provide their own proof of legal-
ly adequate insurance for all uses they make of private vehicles and
vehicles they rent for any mixture of state and personal uses. DAS-
RMD provides certificates of self-insurance coverage for rental vehi-
cles that are used exclusively for official state business.

(3) The state’s self-insured coverage has been accepted by juris-
dictions in the United States, its possessions and territories, and Cana-
da. Drivers must contact DAS-RMD to arrange coverage for any state
vehicles in other locales. Lack of proper coverage in some countries
could result in a driver being personally liable for criminal fine and
imprisonment, criminal defense costs, and payment to the state for the
confiscation of its vehicle.

(4) Mileage reimbursement is the only amount that the state or
its agencies shall pay to any employee for use of his or her private
vehicle on state business. The state may not pay an employee for dam-
age to his or her vehicle or for deductibles or increased insurance rates
due to an accident occurring while on state business. Mileage reim-
bursement details are found in DAS State Controller’s Division Ore-
gon Accounting Manual and ORS Chapter 283.

(5) Drivers shall report to their agency and to DAS-RMD all col-
lisions or accidents occurring to any vehicle while on state business.
Agencies shall review each collision or accident involving any vehi-
cle in use on state business. The review shall determine whether the
collision or accident was preventable by reasonable safe driving tech-
niques and recommend action to prevent recurrences. Agencies may
use any objective panel for this purpose.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405

Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395
Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

125-155-0800
Rules Enforcement

(1) For purposes of all state insurances or self-insurance cover-
ages, while transporting prohibited passengers or material in a private
vehicle or otherwise using a private vehicle contrary to these rules, the
driver shall be deemed in all respects to be driving on personal busi-
ness; not official state business. The private car driver shall not be sub-
ject to discipline for making personal use of his or her vehicle unless
the driver is acting in violation of his or her agency’s policies or super-
visory directives.

(2) For purposes of all state insurances or self-insurance cover-
ages, while transporting prohibited passengers or material in the state’s
vehicle or otherwise using a state vehicle contrary to these rules, the
driver shall be deemed in all respects to be driving on personal busi-
ness; not official state business. The driver shall be liable to the state
for the value of the use of the vehicle and for any damage to the vehi-
cle arising out of the misuse. The driver may also be subject to any
other discipline or penalty of any kind provided by law or contract.

(3) These rules shall have no effect on a driver’s qualifying for
salary, employment benefits, or state reimbursement of mileage,
meals, lodging, or expenses for which the driver otherwise qualifies.

(4) The agency employing a driver shall apply and enforce these
rules. The agency owning the state vehicle may enforce these rules as
they relate to its vehicles. Nothing in these rules shall limit an agen-
cy’s ability to apply any kind of personnel or disciplinary action or to
exercise any of its specific rights or duties under existing contracts
with vendors and agents. Agencies may make additional provisions.

(5) Regardless of any agency actions, any violation of these rules
may result in DAS exercising any of its rights and authorities. These
may include:

(a) Imposing fines and withholding pay as provided in ORS
291.990; or

(b) Conditionally restricting a driver or agency from any or all
access to or from certain uses of DAS Fleet vehicles.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405

Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395
Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

125-155-0900
Extensions and Exemptions

(1) State and federal law shall supersede any provision of these
rules to the extent that complying with the provision would violate the
law.

(2) Agencies that are not subject to ORS Chapter 283.310 shall
notify DAS-RMD in writing if they elect that these rules shall not apply
to their own vehicles and personnel. Otherwise, these rules shall apply
to them by virtue of ORS 278.405. Their notice shall be delivered to
DAS-RMD within 120 days following the effective date of these rules.
Thereafter, notice that the agency wishes to cease being covered by
these rules shall be delivered 120 days before the agency’s election
shall take effect. The agency shall provide DAS-RMD with its notice,
a copy of the rule or policy it will use in place of these rules. Regard-
less of election, these rules shall apply to any state use of any vehicle
owned by an agency that is subject to these rules.

(3) These rules shall not apply to a state-owned vehicle used by
federal, local, other state government, or other entities when that vehi-
cle is furnished and used under the terms of an intergovernmental
agreement, instate or intergovernmental compact, or similar agree-
ment.

(4) If an officer or employee fails to meet any new driving
records requirement on the day it takes effect, the agency shall grant
the minimum time necessary to meet the new requirement. Agencies
shall not extend time to anyone who made materially false statements
to the agency about his or her related driving record or qualifications.

(5) An agency that is notified it is on trial status may propose, for
DAS-RMD approval, a plan of action as an alternative to the com-
pulsory standards set by these rules.

(6) If an agency finds it is reasonable and necessary for essen-
tial state business, it may permit an employee to drive temporarily after
he or she ceases to meet training or records standards. The agency shall
impose in writing appropriate restrictions and a plan to achieve driv-
er qualifications in minimum time. Restrictions shall be designed to
reduce risk to the agency, passengers, and the public. A temporary per-
mission under this rule shall not be renewed or extended. No agency
shall extend time or in any way excuse any driver from any driver
license requirements or any requirement imposed by law.
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(7) Vehicle sales and repair contractors may drive state vehicles,
at their own risk and as necessary, for pick-up, delivery, and test
drives.

(8) To the extent noted here, state agencies may permit:

(a) Their criminal law enforcement employees and emergency
public safety drivers to disregard provisions of these rules to the extent
necessary to prevent interference with law enforcement and emer-
gency duties;

(b) Detection dog handlers to use specially equipped detection
dog vehicles for home to work travel as necessary for work involving
the dog or for the benefit of the dog; or

(c) Undercover criminal investigators to disregard provisions of
these rules as necessary to carry out lawful undercover assignments,
protect identities, and assure personal security.

(9) The Governor, the Director of the Department of Corrections,
the Adjutant General of the Military Department, and the Superin-
tendent of State Police may use specially equipped vehicles at all times
and places. These state officers are on duty at all times. The safety,
security, and welfare of the public depend on their personal safety,
security, and accessibility. What constitutes appropriate use of those
vehicles within the law shall be determined by each of them in their
own discretion.

(10) An agency may apply to the Director of DAS for a variance
from any of these rules. The request shall be submitted by the agen-
cy, not by an affected driver or passenger, to DAS-RMD. The RMD
administrator shall review the request and submit it to the director with
arecommendation. DAS-RMD shall then convey the director’s deci-
sion to the agency. Requests shall be made at least 30 days in advance
of the needed effective date.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 278.405

Stats. Implemented: ORS 283.310, ORS 283.340, ORS 283.345 & ORS 283.395
Hist.: DASII 4-1995, f. 11-22-95, cert. ef. 11-24-95

DIVISION 160

ADMINISTRATION AND BENEFITS
OF THE INMATE INJURY SYSTEM

125-160-0000
Purpose, Applicability, and Effective Date

(1) Section 41, Article 1 of the Oregon Constitution provides that
injury or disease from inmate work shall be covered by a corrections
system inmate injury fund rather than workers compensation law.
These rules set procedures and benefits. They are patterned general-
ly after accidental death and disability insurance.

(2) These rules apply to injuries to inmates in authorized work
or training assignments of the Oregon Department of Corrections.

(3) These rules apply to injuries occurring on and after June 30,

1995.
Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525
Stats. Implemented: ORS 655.505 - ORS 655.525
Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0010
Definitions

As used in OAR 125, division 160, unless the context requires
otherwise:

(1) “Awards” or “benefits” include one or more of the following
types:

(a) “Death benefit” means the monthly amount of disability
award the person deceased from a covered death would have received
at a disability rating of 100 percent. Death benefit also includes any
payment to the claimant’s estate of burial expenses.

(b) “Final benefit or award” means the Department’s final notice
of all benefits due to claimant. It is normally issued upon claimant’s
request for reaffirmation or modification of the initial estimate. Ben-
efits do not increase after final award appeal rights are exhausted.

(c) “Initial estimate” means the Department’s notice to a claimant
that the injury qualifies for permanent disability benefits. It includes
the estimate of disability rating and benefits.

(d) “Medical services” means those medications, medical pro-
cedures, rehabilitation services, physical aids, and prosthetics that are
duly prescribed by the attending physician. Medical Services must be
of proven therapeutic value. They must be medically necessary to the

process of recovery from the covered injury. They permanently cease
when a claimant is medically stationary.

(e) “Permanent disability benefit or award” means the Depart-
ment’s estimated and final calculations of the benefit for a permanent
disability from a covered injury. The permanent disability award is cal-
culated as two-thirds of the state minimum wage multiplied by the dis-
ability rating. The weekly amount is calculated in this manner. The
hourly minimum wage established by ORS 653.025, in effect on the
date of release, is multiplied by 40, multiplied by .667, and multiplied
by the disability rating. To convert to a daily benefit, the weekly
amount is divided by seven. To convert to a monthly benefit, the week-
ly amount is multiplied by 4.35. A prosthetics allowance may be added
to the permanent disability award. During confinement, permanent dis-
ability and training benefits are entirely limited to any training pro-
vided by Corrections.

(f) “Prosthetics benefit” means an amount paid, reserved, or
added to permanent disability benefits for the repair or replacement
of prosthetics. The cause of repair or replacement must be normal wear
and tear or medical need caused by the covered injury and no other
cause. The award shall be the Department’s estimate of current
replacement cost, multiplied by the probability of replacement before
age 65, multiplied by the disability rating. Covered prosthetics are only
those prescribed by the attending physician and not available over the
counter. They must be medically necessary due to the covered injury
and no other cause. No prosthetics awards shall be made for pre-exist-
ing prosthetics or for glasses, hairpieces, or dentures. Prosthetics ben-
efits shall cease if and when permanent disability award payments
cease to be paid or payable for any reason.

(g) “Rehabilitation Services” means physical restorative services
prescribed by the attending physician. They must be necessary to
recovery from a covered injury. They are part of medical services.

(h) “Temporary disability benefit or award” means the permanent
disability award at a disability rating of 100 percent. It is paid only dur-
ing temporary disability for up to six months after release.

(i) “Training benefit” means any training provided by Corrections
during confinement that may improve the chances of employment.

(2) “Authorized work or training assignment” is the duties of, and
travel to and from, work or occupational training assigned to the
claimant by Corrections. It applies only to assignments during con-
finement in a facility or institution located within Oregon and oper-
ated by Corrections. An assignment begins with the first line move-
ment going to, and ends with the last line movement leaving, the
assignment.

(3) “Beneficiary” is a dependent of the claimant who may claim
death benefits upon claimant’s covered death. Beneficiaries shall meet
the following tests:

(a) A beneficiary must, on the date of injury and on the date of
covered death, be one of the following, in relationship to the deceased
inmate-claimant:

(A) Legal husband or wife of the claimant.

(B) Child of the claimant. Child includes claimant’s natural child,
born or unborn, claimant’s legally adopted child, stepchild, or other
child toward whom the claimant stands in loco parentis.

(C) Father, mother, grandfather, grandmother, stepfather, step-
mother, grandson, granddaughter, brother, sister, half sister, half broth-
er, niece or nephew of the claimant.

(b) A beneficiary must also meet the following with regard to the
deceased inmate-claimant:

(A) A beneficiary shall have relied upon the claimant for the
major part of beneficiary’s financial support. He or she shall have done
so for the twelve months preceding the date of Corrections confine-
ment, date of injury, or date of covered death. The Department shall
select from these three dates the one it deems the most reasonable indi-
cator of dependency under the circumstances.

(B) A beneficiary who is the deceased’s child shall not have
attained 18 years of age or have married. He or she shall not be legal-
ly emancipated and not, since claimant’s confinement, have filed for
emancipation from the claimant’s parenting. He or she shall not have
had a court terminate the inmate’s parental rights. He or she shall not,
since the inmate’s confinement, have filed for, or had a parent or legal
guardian file for, the termination of the claimant’s parental rights.

(C) A beneficiary shall not have terminated nor, since claimant’s
confinement, applied in any way to terminate the familial, legal rela-
tionship of the beneficiary to the claimant.

(D) A beneficiary shall not be divorced from, nor have applied
for legal separation or divorce from, the claimant during the period
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between the claimant’s Corrections’ confinement and covered death.
Divorce or separation shall not bar a beneficiary if the beneficiary also
applied for, received, or attempted by process of law, to collect funds
from the claimant for support or maintenance throughout that period.

(4) “Claim,” “request,” or “application” means written requests
delivered to the Department claiming benefits due the claimant.
Claims shall be on the forms or in the formats set from time to time
by the Department. They shall be filed within the times set by these
rules.

(5) “Claimant” is an inmate who has filed a claim for benefits
claimed to be due to him or her under these rules. As applicable,
claimant also includes beneficiaries, legal representatives of inmates’
estates, and medical providers. Someone other than the inmate may
be a claimant only of benefits due directly to him or her, not to ben-
efits which the inmate may claim.

(6) “Confinement” means the claimant, inmate or beneficiary, is
held in the legal and physical custody of any government penal, or
other agency or institution, under court order. Confinement stops per-
manent disability and death benefits.

(7) “Corrections” means the State of Oregon Department of Cor-
rections.

(8) “Corrections Medical Staff” means the physicians, nurses,
and medical contractors of Corrections. It includes the medical staff
of any penal institution where a claimant is confined when designat-
ed by Corrections or the Department to provide medical services under
these rules.

(9) “Covered Death” means the claimant’s death due, in large
part, to a covered injury. A death may be a covered death only if it
occurs within one year after the date of injury or if a claim for the cov-
ered injury was filed within 90 days of the date of injury and was not
denied.

(10) “Covered Disease” means a disease or infection that meets
all the following tests:

(a) It is caused in major part by the accidental exposure to sub-
stances in the course of authorized work or training assignment. Expo-
sure means ingestion, absorption or inhalation of, or accidental con-
tact with, the substance. Substances include dust, fumes, vapors, gases,
radiation and the like. Substances shall only be those to which a work-
er who is not an inmate is not ordinarily exposed.

(b) It causes damage to physical body tissues or organs.

(c) It requires medical services.

(d) It results in temporary disability lasting at least seven con-
secutive days, permanent disability, or covered death.

(e) It is not an injury, illness, disease, or condition already award-
ed compensation by public or private funds.

(f) The Department has found it eligible for benefits under these
rules.

(11) “Covered Injury” means that injury which meets all the fol-
lowing tests:

(a) It is accidental.

(b) It causes sudden damage to physical body tissues or organs,
or accidental injury to prosthetic devices.

(c) It occurs in the course of, and is caused in major part by, an
authorized work or training assignment.

(d) It requires medical services.

(e) It results in temporary disability lasting at least seven days,
permanent disability, or covered death.

(f) It is not an injury, illness, disease, or condition already award-
ed compensation by public or private funds.

(g) The Department has found it eligible for benefits under these
rules.

(h) Unless the context clearly requires otherwise, covered injury
also includes covered disease.

(12) “Date of injury”” means:

(a) For a covered injury, the day on which the accident occurred.

(b) For a covered disease, the earlier of the date of first medical
treatment or date of diagnosis of the covered disease. Date of injury
shall not be later than two years after the last exposure to the alleged
disease-causing substance in the authorized work or training assign-
ment.

(13) “Department” means the Risk Management Division of the
Department of Administrative Services. It also means any contractor
or agency designated by the Department to perform the Department’s
duties under these rules.

(14) “Disability” means the attending physician’s determination
of one of the following from objective medical findings:

(a) “Temporary Disability,” the claimant is medically unable, for
seven or more consecutive days, to perform substantially all of the cus-
tomary duties of any employment. This shall be the direct result of a
covered injury. Claimant shall not be medically stationary.

(b) “Permanent Disability,” the claimant is medically stationary
and has a disability rating from the covered injury that will be per-
manent.

(15) “Disability rating” means the attending physician’s deter-
mination from objective medical findings of claimant’s percent of per-
manent disability due solely to the covered injury. The rating shall con-
form to the following:

(a) If the claimant has no pre-existing disabilities or disability
awards, the disability rating shall be the claimant’s permanent impair-
ment. It shall be found according to the 3rd Revised, or later, edition
of the AMA Guides to the Evaluation of Permanent Impairment.
The physician shall identify the edition used. The disability rating shall
be expressed as a percentage of a whole person. If more than one organ
system is rated, the percentage of impairment of the whole person shall
be combined using the combined values chart in the AMA Guides.

(b) If the claimant has pre-existing disabilities or disability
awards, the maximum disability from all sources and causes shall not
exceed 100 percent. The Department or the physician shall combine
the current disability rating for the covered injury with all prior dis-
abilities and disability awards from any source. The combined values
chart in the AMA Guides shall be used. If the combined disability rat-
ing exceeds 100 percent, the disability rating for the covered injury
shall be reduced to lower the total to 100 percent. The Department
shall convert a disability award from any other system to an impair-
ment rating of a whole person when necessary.

(16) “Employment” means claimant’s ability, after release from
confinement, to seek and perform employment. It shall include any
lawful employment which pays at least the then statutory minimum
wage of the State of Oregon. It shall be immaterial whether employ-
ment is obtained or exists.

(17) “Inmate” is a person committed to the physical and legal
custody of Corrections.

(18) “Major part” means clearly and substantially more than half
of the whole of all causes or contributing factors. Major part does not
mean merely disproving factors deemed to be other possible causes.

(19) “Medically Stationary” or “Stationary” means that the
attending physician finds that no further material medical improve-
ment would reasonably be expected from medical treatment or the pas-
sage of time.

(20) “Physician” means a person licensed, in the state where he
or she provides medical services, as a medical doctor, doctor of
osteopathy, doctor of optometry, doctor of dentistry or nurse practi-
tioner. All physicians may only provide medical services within the
scope of their license. Physician includes one or both of the following:

(a) “Attending physician,” Corrections medical staff or other
physician authorized in advance by the Department. Attending physi-
cians may diagnose and evaluate injuries and diseases. They may pro-
vide or direct medical services to claimants. They may send claimants
to medically appropriate specialists for specific treatment, evaluation,
advice, or consultation. They determine temporary disabilities, per-
manent disability ratings, and medically stationary dates.

(b) “Consulting or advisory physician,” a physician selected and
paid by the Department, Corrections, or the claimant to advise the
attending physician. The consulting physician shall review the find-
ings of the attending physician or evaluate the claimant to advise
whether the claimant is medically stationary, temporarily or perma-
nently disabled, and the degree of disability rating.

(21) “Release” means the claimant’s release from Corrections’
confinement. When the context requires, release also means the date
of release from any subsequent confinement.

(22) “Substantial evidence” means that all the discovered evi-
dence, taken together, would lead a reasonable fact finder to believe
the facts asserted are more probably true than false. When the weight
of the evidence is equal to both sides or only slightly greater to the
claimant’s side, the fact finder shall find against the claimant.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525

Stats. Implemented: ORS 655.505 - ORS 655.525

Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96
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125-160-0100
Benefit Limits During Temporary Disability.

For purposes of temporary disability benefits, the Department shall
calculate and limit benefits during temporary disability as follows:

(1) While still in confinement, temporary disability benefits shall
be limited to medical services provided by or at the direction of Cor-
rections medical staff.

(2) After the release date, any temporary disability award shall
be at a disability rating of 100 percent. Temporary disability awards
shall be payable for no more than the 6 months immediately follow-
ing release. Medical services shall be provided only by, or at the direc-
tion of, the attending physician and only while the claimant is tem-
porarily disabled and not stationary.

(3) After the release date, medical services shall be limited to
$5,000. No more than $1,000 of that limit may be applied to rehabil-
itation services. The limit does not apply to services provided by and
through Corrections medical staff while the claimant is confined.

(4) In response to the attending physician’s request, Department
may waive the foregoing limit on medical services payments. Waiv-
er shall be in increments of $5,000 not to exceed a total medical ser-
vices limit of $50,000. Any conditions that Department may deem rea-
sonable may be attached to its waiver. Any waiver shall conform to
one of the following:

(a) Corrections medical staff may request a waiver shortly before
or after the date of release if these conditions are met:

(A) The initial claim shall have been promptly filed, treatment
promptly sought, and Department shall have found claimant eligible
for temporary disability benefits.

(B) Claimant’s medical condition shall have remained medical-
ly unstationary from time of injury through time of waiver request and
release.

(C) Claimant shall be reported by Corrections to be actively
cooperating toward recovery.

(D) The treating physician shall give Department a written report.
It shall state that the medical condition is due to the covered injury and
no other cause. It shall estimate the amount by which essential med-
ical treatment will exceed the foregoing limit on medical services. It
shall include a plan of essential treatment.

(b) A post-release attending physician may request a waiver no
later than 90 days after release if the foregoing conditions are met.
Also, this additional condition shall be met: Due to a covered injury
and from no other cause, claimant shall be in dire medical condition
that directly threatens death or a permanent disability rating of 70 per-
cent or more.

(5) Further temporary disability medical services limits after
release are as follows:

(a) Prior to the first visit to any post-release physician, the
claimant shall obtain the Department’s written approval for that attend-
ing physician. If the Department disapproves the claimant’s request,
it shall provide the claimant with a list of physicians with whom the
claimant may treat. The Department may require a claimant to seek
medical treatment through a contract medical service or a Corrections
institution’s medical staff. A claimant may not change physicians
without prior approval of the Department.

(b) The Department may require any physician to provide a writ-
ten plan for treatment of the covered injury and any other reports, use-
ful under these rules.

(c) Attending physicians, and any medical providers to whom the
attending physician or the Department refer claimant under these rules,
may bill the Department for reasonable and necessary medical expens-
es. They shall do so in the same manner and amounts as provided for
services under ORS Chapter 656 and related rules, or as provided in
any contract with the Department.

(d) The Department shall be required to pay for an examination,
investigation, or report only if it is required by the Department or pro-
vided or required by the attending physician. This shall include con-
sulting or advisory physicians examination and reports. Department
may choose to pay anyone for any actual expense which it considers
necessary or useful to determine a claim or to prove a subrogation
claim.

(e) The cost of reasonable and necessary medications, prescrip-
tions, physical aids, and prosthetics are medical services. Only those
required solely for recovery from the covered injury and duly pre-
scribed by the attending physician qualify. Department may require
that these be obtained from the Department, its contract provider, a

mail-order service, or any other means determined by the Department
to be economical or reasonable.

(f) The Department may require claimants to purchase any pre-
scribed items through a contract pharmacy or mail order supplier. The
Department may, from time to time, provide claimants with any terms
and conditions for reimbursement of prescription purchases that it
deems reasonable. All reimbursement requests shall be submitted in
a form required by the Department, with all required documentation,
and within 30 days following purchase.

(g) The attending physician shall closely monitor medications.
Department shall only pay for a two week supply and one refill of a
two week supply. Physician must see the claimant before further refill.
The physician may prescribe larger quantities under the terms of a con-
tract with the Department or Corrections or if the medication is known
to the physician to be without potential for abuse.

(6) Any and all benefits payable or potentially payable to any
claimant during temporary disability may be permanently terminated
by Department without notice when any of the following occur:

(a) Attending physician’s estimated duration of temporary dis-
ability expires without medical findings that claimant continues to be
temporarily disabled.

(b) Attending physician reports that claimant is not cooperating
in claimant’s own recovery.

(c) Claimant fails to appear for any appointment with the attend-
ing physician.

(d) Claimant fails to appear for any appointment with any physi-
cian designated by the Department or the attending physician for
which at least 14 days notice was given to the claimant.

(e) Claimant becomes medically stationary.

(7) Temporary disability benefits may be permanently terminated
by Department without notice, upon claimant commencing work or
applying for, or receiving, unemployment compensation.

(8) Minor injuries, that require only first aid or that do not result
in temporary or permanent disability as defined by these rules, shall
qualify only for any medical services that may be provided by Cor-
rections.

Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525

Stats. Implemented: ORS 655.505 - ORS 655.525

Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, . & cert. ef.
3-26-96

125-160-0110
Benefit Limits During Permanent Disability

(1) For purposes of initial estimates and final awards, the Depart-
ment shall calculate and limit benefits for permanent disability as
described in this rule.

(2) While still in confinement, all permanent disability and train-
ing benefits shall be limited to training provided by Corrections. The
need for, and type of, any training shall be decided solely by Correc-
tions. All medical services benefits are permanently terminated.

(3) Upon release all permanent disability benefits shall be lim-
ited to the permanent disability payments and prosthetics awards
approved under these rules. All medical services benefits except prepa-
ration of reports for final award or appeals are permanently terminat-
ed. No training benefit shall be provided after release except that the
Department, solely upon the request and advice of Corrections, may
extend a program commenced in confinement.

(4) Upon release with permanent disability, any prosthetics award
may be paid in advance. It may be reserved to pay when actual need
is proven. It may be converted to a periodic payment and paid as part
of the permanent disability award. Department shall select the payment
method it deems reasonable in its final award.

(5) Upon release with permanent disability, the permanent dis-
ability award shall be payable for limited periods. The periods start
when release and medically stationary dates are both attained.
Although no payment shall be made, time spent in later confinement
shall count against the period in which benefits would be payable. Dis-
ability ratings and periods shall be as follows:

(a) For a rating of 10 percent or less, the permanent disability
award shall be zero.

(b) For a rating of more than 10 percent through 20 percent, the
permanent disability award shall be payable for a period of 24 months
or to age 65, whichever occurs first.

(c) For a rating of more than 20 percent through 30 percent, the
permanent disability award shall be payable for a period of 48 months
or to age 65, whichever occurs first.
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(d) For a rating of more than 30 percent through 40 percent, the
permanent disability award shall be payable for a period of 96 months
or to age 65, whichever occurs first.

(e) For a rating of more than 40 percent through 50 percent, the
permanent disability award shall be payable for a period of 132 months
or to age 65, whichever occurs first.

(f) For a rating more than 50 percent through 60 percent, the per-
manent disability award shall be payable for a period of 180 months
or to age 65, whichever occurs first.

(g) For a rating of more than 60 percent through 70 percent, the
permanent disability award shall be payable for a period of 240 months
or to age 65, whichever occurs first.

(h) For a rating of more than 70 percent through 80 percent, the
permanent disability award shall be payable for a period of 300 months
or to age 65, whichever occurs first.

(i) For a rating of more than 80 percent through 90 percent, the
permanent disability award shall be payable for a period of 360 months
or to age 65, whichever occurs first.

(j) For a rating of more than 90 percent through 100 percent, the

permanent disability award shall be payable until age 65.
Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525
Stats. Implemented: ORS 655.505 - ORS 655.525
Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0120
Death Benefit Limits

(1) Upon a covered death, the death benefit to the claimant’s
estate shall be limited to $3,000 for actual and reasonable costs of
transport and burial.

(2) The death benefit to beneficiaries shall be limited to the
deceased’s disability award. It shall be distributed in percentage shares
of the monthly amount to beneficiaries qualifying under these rules.
The total shall not exceed 100 percent of the monthly amount.

(3) The death benefit shall be allocated among three beneficiary
groups: spouse, children, and others. If no claim is filed from any of
these groups, that group’s allocation shall be applied to the remaining
groups.

(4) Distribution among and within the three beneficiary groups
shall be as follows:

(a) Ten percent shall be divided equally among qualifying, claim-
ing beneficiaries other than claimant’s spouse or child.

(b) Forty-five percent shall go to the qualifying, claiming spouse.

(c) Forty-five percent shall be divided equally among qualifying,
claiming children. Department shall not be required to do so, but may
choose to pay a child’s benefit on its behalf to any custodial parent or
to an annuity or trust fund in the child’s name.

(5) Death benefits may commence upon covered death if it occurs
after release. If covered death occurs in confinement, death benefits
shall be deferred to what would have been claimant’s next likely
release date. However, if the deceased provided the major part of the
beneficiary’s financial support for the 12 months preceding the cov-
ered death, the death shall be treated as a post release death. Support
shall be counted only from the deceased’s authorized work assign-

ments and any pre-confinement work.
Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525
Stats. Implemented: ORS 655.505 - ORS 655.525
Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0200
Claiming Benefits

(1) Only a person to whom a payment or benefit is directly due
under these rules may claim the benefit. A potential beneficiary may
not join or intervene in an inmate’s claim. Only the claimant’s attor-
ney may represent a claimant. No one may intervene in any claim
except the legal representative of an incompetent claimant. The Depart-
ment shall not pay the costs of a claimant’s legal representation.

(2) The Department may require that all claims for benefits or
payments be or include:

(a) In the form or formats which the Department may from time
to time prescribe. The Department may supply a form or format
requirement upon request or exclusively through Corrections, as
Department and Corrections may deem reasonable.

(b) Any information that Department deems likely to bear on the
qualification or disqualification for benefits under these rules and relat-
ed law. Department may require certified copies of any records.

(c) Claimant’s signed request for release to Department of all
records by all parties. Claimant shall also sign any additional request
for release of records that the Department shall require. Claimant’s
failure to adequately request and authorize the release of any record,
or to provide the record within 30 days, shall be sufficient cause for
the Department to permanently deny the claim.

(d) A signed statement by the claimant attesting to the truth of
all the information provided.

(3) A claim or request that does not conform to the requirements
of these rules shall be invalid and have no effect whatsoever. To be
valid and effective, a claim must be:

(a) Received by Department within the time limits set by these
rules.

(b) On the forms or in the formats prescribed by the Department.

(c) Completely filled out and accompanied by all required attach-
ments or information.

(d) Signed by the claimant to whom any benefit would be ren-
dered.

(4) The following claims shall be filed within the times and con-
ditions noted:

(a) Inmate’s initial claim for a covered injury shall be received
within 90 days after the date of injury.

(b) Claimant’s request for reaffirmation of initial estimate shall
be received between 60 days prior to release and 180 days after release.
It shall identify the claim, claimant, and initial estimate. It shall pro-
vide the claimant’s expected or actual release date, post-release resi-
dence and mailing addresses, and all other information requisite to the
payment of benefits. Upon verifying the validity of the request,
Department shall commence the payments in its initial estimate as pro-
vided by these rules. Department shall defer payments for investiga-
tion if it has reason to believe claimant is no longer disabled as esti-
mated.

(c) Claimant’s request for modification of initial estimate shall be
received between 60 days prior to release and 180 days after release.
A request for modification of an initial estimate is commenced when
claimant notifies Department that claimant intends to seek a re-evalu-
ation of the disability rating by the attending physician. Department
shall give its notice of approval for re-evaluation to claimant and attend-
ing physician. The physician shall then have 60 days to re-evaluate the
claimant, including the review of any advisory or consulting physi-
cian’s reports. The attending physician shall report to Department the
extent and explanation of any change in the disability rating due to the
covered injury and no other cause. Department shall treat the attend-
ing physician’s current report as required by these rules, making appro-
priate increase or decrease from its initial estimate of permanent dis-
ability benefits and commencing payment.

(d) Claimant’s request for Department approval of attending
physician shall be received shortly before, or not later than two weeks
after, release and before the physician’s services commence. Only a
claimant whom Corrections medical staff finds not to be medically sta-
tionary at time of release shall make this request.

(e) Claim for burial benefit shall be received within 90 days after
claimant’s covered death. It shall be made only by the legal repre-
sentative of the estate.

(f) Initial claim for death benefit shall be received within 90 days
after claimant’s covered death. Request to start deferred death bene-
fit payments shall be received between 60 days prior, and 180 days
after, the date the benefits may start under these rules.

(g) Claim for payment from a medical provider to be paid under
these rules shall be received within 90 days of the qualifying service
provided.

(h) Claim for any other approval, right, award, payment, or ben-
efit permitted under these rules shall be received within 30 days after
the date that the thing claimed accrues or becomes payable or eligi-
ble to request.

(5) To reduce paperwork, the Department may combine any of
the claims, responses, or steps for determining any claim, initial esti-

mate, final award, and death benefits.
Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525
Stats. Implemented: ORS 655.505 - ORS 655.525
Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0300
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Evaluating Claims

(1) No benefit shall be awarded or paid except through request
and proof of eligibility as required by these rules and related law. A
claim shall be approved if the claimant proves to the Department that
the claim, injury, disability, and all related issues qualify and conform
to these rules and related law.

(2) Department shall investigate any claim for benefits as it
deems necessary to determine eligibility under these rules and the
extent of any benefits. Department shall notify claimant of its denial
or initial estimate of benefits in a reasonable time. When practical,
Department shall issue its initial estimate in the period after claimant
is stationary and before claimant is released.

(3) The attending physician shall make all medical determina-
tions with regard to the claim. If Department finds the attending physi-
cian is not complying with these rules, Department may name a new
attending physician to provide all medical services. The attending
physician shall:

(a) Determine the existence and nature of the reported injury, its
extent and expected duration of temporary disability.

(b) Determine the claimant’s medically stationary date and any
permanent disability rating.

(c) Estimate likelihood or frequency of necessary repair and
replacement of prosthetics.

(d) Report to the Department. Reports shall be in sufficient detail
to show that all determinations are based on medical evidence sup-
ported by objective findings as provided in ORS 655.510(2). The
reports shall show due consideration of any input from advisory or
consulting physicians. Reported pain or alleged limited range of
motion, without objective findings, shall not meet this requirement.

(4) Department may require a claimant to be examined by any
physician or physicians if Department considers such examination nec-
essary to determine a claim.

(5) If there is a dispute among physicians as to any medical fact
or issue, the attending physician shall determine the dispute. He or she
shall give due consideration to the reports of consulting or advisory
physicians.

Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525

Stats. Implemented: ORS 655.505 - ORS 655.525

Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0310
Evidence and Construction

The following rules of evidence and construction shall apply to
all issues bearing on a claim:

(1) It shall be the claimant’s burden to prove, by a preponderance
of the evidence, all facts necessary to sustain a claim. Should a
claimant make false statements or supply false information in the
claim, in prior claims, or in letters, testimony or materials submitted
to Department or hearings officer, Department or hearings officer may
direct that the claimant’s standard of proof shall increase to clear and
convincing evidence. Department may also provide its evidence of
falsehood to Corrections and the District Attorney for further action.
Clear and convincing evidence shall also be required to overcome any
evidence which these rules say shall be presumed true or a rebuttable
presumption.

(2) These rules shall be interpreted according to their plain mean-
ing and not construed in favor of the claimant.

(3) The attending physician’s reports written and delivered to
Department and containing the items required by these rules, shall be
presumed true and shall suffice to prove the medical findings report-
ed therein.

(4) The records, computer and others, of any agency shall be pre-
sumed true and shall suffice to prove the facts reported therein, as they
bear on questions of fact necessary to sustain or deny a claim for ben-
efits.

(5) Department’s records shall be presumed true and shall suf-
fice to prove all timing and procedural matters noted therein.

(6) Corrections records shall be presumed true and shall suffice
to prove all dates, assignments, medical services, discipline, violations,
release dates, and any other matters occurring during confinement and
subject to Corrections legal control.

(7) Claimant’s failure to report any covered injury to the work
or training supervisor before leaving the alleged injury scene or the
work or training site, shall create the rebuttable presumption that the
injury was not a covered injury.

(8) Claimant’s failure to apply for Corrections’ medical treatment
as soon as the medical need is, or should be known, shall create the
rebuttable presumption that the injury is not a covered injury.

Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525

Stats. Implemented: ORS 655.505 - ORS 655.525

Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.

3-26-96

125-160-0400
Claims Denials

(1) The Department shall deny benefits for any claim upon sub-
stantial evidence that the injury was caused by or arose, in whole or
in any part, out of any of the following:

(a) The claimant’s intentionally self-inflicted injury, whether or
not the full extent of actual injury was clearly expected. If an injury
results from any act that would cause a reasonable person to conclude
the actor intended or should have expected some self-injury, the whole
injury shall be considered self-inflicted;

(b) The claimant’s willful violation of work rules or rules regu-
lating inmate conduct or premises security. No issues relating to the
legality or nature of any Corrections work, conduct, or premises rules,
shall be considered in connection with a claim;

(c) The claimant’s active participation in an assault or combat.
Combat shall not bar a claim if Corrections assigned the combat in writ-
ing to the inmate as an official duty he or she was required to perform.
Any finding by Corrections that assault or combat occurred, shall stand
unless reversed by Corrections through its appeal processes;

(d) The circumstances of the claimant being compelled to par-
ticipate in any employment or training. No issues relating to the legal-
ity or nature of confinement, compulsory participation, or restrictions
on inmate activities, shall be considered in connection with a claim;

(e) Disciplinary action taken by Corrections against the claimant.
Correction’s disciplinary records, alone, shall be dispositive of this
issue. Any dispute related to disciplinary action shall be resolved under
the laws and rules relating to inmate discipline, control, or confine-
ment. No issues relating to the legality or appropriateness of any dis-
ciplinary rule or action shall be considered in connection with a claim;

(f) Any action taken by Corrections to protect the safety of any-
one or to maintain order. No issues relating to the legality or appro-
priateness of any action taken by Corrections to protect or maintain
order shall be considered in connection with a claim; or

(g) Actions of other inmates. This phrase means any injurious
actions of inmates except unintentional, negligent actions done in good
faith as a direct part of the duties assigned to those inmates in their
authorized work or training.

(2) In any case, the Department shall deny benefits for any claim,
if:

(a) The claimant has a pending application for, or claimant’s
medical condition or disability has been accepted or approved by, any
other source of compensation for the injury. Within 60 days after the
pending application for other compensation is finally rejected,
claimant may request in writing that Department reconsider its claim
denial under this paragraph.

(b) The only substantial evidence of when and where the claimant
was injured is the report of the claimant or the report of the claimant
and the testimony of one other inmate.

(c) The attending physician reasonably concludes that claimant’s
present or prior participation in weightlifting, other athletics, abuse of
drugs or alcohol or tobacco, or manufacture of drugs or drug compo-
nents could have produced the medical findings of the purported
injury.

(d) The attending physician concludes that the work or training
assignment cannot reasonably account for claimant’s injury.

(e) The attending physician concludes that the injury or the dis-
ability would not have resulted from the event but for claimant’s pre-
existing injuries, diseases, medical conditions, diseases of ordinary
life, natural aging processes, hypersensitivity’s, mental or emotional
health, or psychological reactions.

Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525

Stats. Implemented: ORS 655.505 - ORS 655.525

Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0500
Delivery of Claims, Notices, Responses

(1) The Department shall send any and all notices, letters,
responses, and benefits payments by regular mail or other reasonable
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means to the claimant’s last known residential address or to
claimant’s parole or probation officer’s address. Department records
of mailings shall be proof of mailing and shall constitute delivery.

(2) Department may refuse to mail to a post office box when it
deems reasonable to do so. Department shall not mail to General
Delivery, message services, drop boxes, or third party addresses. Pay-
ments and notices mailed by Department to claimant shall say “do not
forward” or similar wording required by the delivery carrier to prevent
forwarding of mail.

(3) Claimant shall file all claims, requests, and appeals in writ-
ing by mail. Claimant may file by electronic facsimile to department’s
Fax number if claimant mails the original to Department on the same
day. No claim or information necessary to a claim may be delivered
by claimant by means of electronic computer mail or orally in person
or by telephone. Only physical receipt by Department shall constitute
delivery.

(4) Department and Corrections shall have no duty to give advice
or notify, warn, or remind any claimants or potential claimants of their
rights or duties under these rules. This includes the deadlines for fil-
ing requests or claims. Should Department give incorrect information,
that shall not relieve the recipient of his or her duty to conform to these
rules nor shall it alter any benefit to which the person may be entitled
under these rules.

(5) Department may make available to Corrections and to any
requesting law enforcement agency or publicly funded benefit pro-
gram, any information provided to it under these rules. The request-
ing entity shall make its request in writing and state therein that the
records are sought in connection with a valid investigation of a crime,

or of a request for benefits.
Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525
Stats. Implemented: ORS 655.505 - ORS 655.525
Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0600
Delivery of Benefits

(1) Except as these rules specify otherwise, benefits shall be paid
as follows:

(a) No one may claim or place a voluntary or involuntary lien on
any claimant’s benefits or payments due under these rules. The Depart-
ment shall not accept or pay any assignment of any part of any ben-
efit or payment.

(b) Benefits become payable at the end of any period in which
they accrue. The Department may make no advance payments.

(c) Payment of any periodic, continuing benefit shall begin on the
first day of the month following the month in which these rules per-
mit the benefit to start or resume.

(d) Benefits shall be mailed in form of a check, warrant, or draft
or made by electronic transfer and deposit. No payment shall be made
by messenger or over-the-counter to any party.

(e) Benefits shall be paid monthly, quarterly, semi-annually, or
annually and shall be subject to change. The Department will notify
the claimant if payments will be other than monthly.

(f) The Department shall try to issue all payments during the first
two weeks of any month in which they are due and payable.

(2) Except as these rules specify otherwise, benefits shall be paid
retroactively from the later of the following:

(a) The earliest date the benefit could have been paid under these
rules; or

(b) The date the Department received the correct and complete
claim for the benefit.

(3) During appeal, Department shall pay the benefit, if any, that
it has found to be payable. During an appeal for modification of ini-
tial estimate, disability benefits shall be paid in accord with the initial
estimate. Any increased benefits from appeal shall commence on the
first of the month following the end of claimant’s and department’s
appeal options.

(4) Any benefits, other than suspended and restored benefits, may
be paid in lump sum only as follows:

(a) Department may at any time convert any permanent disabil-
ity award into a single lump sum payment or a purchased annuity
payable to a claimant. The lump sum shall be the present value of
remaining payments using, as discount rate, the average rate that the
state Treasury Department advises the Department it is then earning
on Inmate Injury funds. The annuity contract shall be purchased by

Department to provide an unchanged or nearly unchanged benefit
level.

(b) After Department has made 48 consecutive payments of a
final award, claimant shall be allowed once to request that the Depart-
ment offer a lump sum settlement of the remaining value of the ben-
efit. Whether, and in what amount such settlement will be offered, is
at the sole discretion of the Department.

(5) It is intended that all claims shall be determined and paid
within these rules in the manner these rules provide. The Department
shall not be required to consider or respond to any offer of compro-
mise or settlement. Settlements in compromise of a disputed claim or
for settlement of any issue regarding any claim shall not be offered to
claimants or approved without the review and consent of the Direc-
tor of the Department of Administrative Services or the Director’s
designee after consultation with Corrections.

Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525

Stats. Implemented: ORS 655.505 - ORS 655.525

Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0700
Suspension and Forfeiture of Benefits

(1) Claimants shall keep the Department informed of their cur-
rent status and circumstances in all respects as they may bear on the
requirements of these rules. Status, as used here, may include employ-
ment, medical condition, mailing and physical residence addresses,
confinement, or any disqualifier for benefits. The Department may also
require a claimant to complete and sign a written status report at any
time before releasing any benefit or payment.

(2) The Department may temporarily suspend any or all pay-
ments to any claimant of any kind. Temporary suspension and the
method of restoration shall not be subject to appeal. Suspension may
be made for the following:

(a) As necessary due to inadequate funding for the Inmate Injury
component of the state Insurance Fund.

(b) When claimant is believed by Department to be confined, to
have moved without notifying Department, to have recovered from the
disability that was expected to be permanent, or to have abandoned the
claim.

(c) As requested by Corrections or parole or probation officers
seeking claimant.

(d) When claimant does not respond to an inquiry from Depart-
ment or fails to complete and return any status report requested by the
Department or attending physician.

(e) When Department is notified in writing by any corrections or
law enforcement agency that a warrant is outstanding for the
claimant’s arrest or that claimant is sought in connection with escape
or a crime.

(f) When Department’s inquiry or request for information is
unanswered by claimant or is answered with an unsigned response or
one that does not appear to be the claimant’s.

(g) When it appears to Department that benefit checks or warrants
are being negotiated by someone other than the payee.

(h) When an overpayment is discovered.

(i) As otherwise provided in these rules.

(3) After claimant provides satisfactory evidence that there exist-
ed and exists no cause for forfeiture or termination, Department shall
restore and resume payments. Department, shall restore by lump sum,
temporary increase in award, or extending the period of award as it
may deem reasonable. No interest shall be paid.

(4) Though the months suspended shall count against the period
for benefits, suspended payments shall be forfeited if:

(a) Claimant was confined, was not cooperating in his recovery,
had recovered from the disability, or in any way ceased to be eligible
for benefits under these rules.

(b) Claim was declared abandoned after final award.

(c) Claimant was in unlawful flight to avoid prosecution, was an
escapee from any confinement, or was under order to appear for an
outstanding felony warrant.

(d) Any payments were overpayments or were negotiated by
someone other than the payee without payee immediately notifying
Department.

(5) If for any reason, Department learns it has paid claimant more
than is due under these rules or Department is billed for a medical ser-
vice claimant did not use or attend, Department may offset the pay-
ment by benefit reductions. It may temporarily suspend and not restore

Oregon Administrative Rules Compilation

2004 Edition

1-297

(11-14-03)



Chapter 125 Department of Administrative Services

payments, reduce the award, or shorten the period of payments as it
may deem reasonable to recover the overpayment. Department may

also exercise any other recovery right allowed it by law.
Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525
Stats. Implemented: ORS 655.505 - ORS 655.525
Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0710
Termination of Benefits

(1) Any and all benefits payable or potentially payable to a
claimant shall be terminated fully and finally, without prior notice,
upon the occurrence of any of the following:

(a) Claimant gives Department or Corrections any kind of false
report or supplies any false information in connection with a claim.

(b) Inmate dies due, in large part, to any cause or causes other
than the covered injury.

(c) Claimant, receiving permanent benefits or death benefits,
attains age 65.

(d) The date is reached at which an inmate deceased from a cov-
ered death would have attained age 65.

(e) A beneficiary dies, ceases to be a beneficiary under these rules
or, if a child, attains 18 years of age.

(2) Anyone who receives benefits shall return at once to Depart-
ment any payment that he or she is not entitled to under these rules due
to termination of benefits or any other cause.

Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525

Stats. Implemented: ORS 655.505 - ORS 655.525

Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0720
Abandonment of Benefits

(1) If benefits are abandoned, claimant forfeits all rights under
these rules, except the right to give Department clear and convincing
evidence that abandonment did not occur. Claimant shall provide such
evidence in writing to Department within 30 days of Department’s
declaration of abandonment. If Department refuses to reinstate bene-
fits after receipt of clear and convincing evidence that abandonment
did not occur, claimant may appeal as provided in these rules.

(2) Benefits shall be deemed abandoned if both of the following
occur:

(a) The Department sends three consecutive mailings by regular
or certified mail on different dates at least one week apart and all are
returned, or the Department’s requests for response contained in each
and all of the mailings elicit no response, or Department’s checks or
warrants included in each of the mailings are not negotiated.

(b) In the 90 days following the date of the last mailing, the
Department receives no signed, written communication from the
claimant with a valid residential mailing address.

(3) Upon the occurrence of the preceding, the Department shall
declare the claim abandoned and take the following steps:

(a) Department shall record in its records that the claim is
declared abandoned. Department shall not be required to make further
attempt to find claimant or notify claimant or any other party.

(b) If final award has not been made, Department shall perma-
nently terminate the claim and all prospective benefits as fully and
finally abandoned.

(c) If final award has been made, Department shall suspend all
benefits until the earlier of six months or claimant’s proof to Depart-
ment’s satisfaction that claimant remains eligible for benefits. The ben-
efits suspended shall be forfeited. Upon satisfactory proof of eligi-
bility, suspended benefits may be resumed subject to any conditions
Department may deem reasonable. Otherwise, Department shall per-
manently terminate all benefits as fully and finally abandoned.

(4) Any benefit check or warrant that is returned from the last
known mailing address or is not negotiated within 90 days of mailing,
may be canceled or voided by Department. A payment so canceled
may be deemed paid. Its month shall count against any benefit peri-

od. Department shall not be required to replace it.
Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525
Stats. Implemented: ORS 655.505 - ORS 655.525
Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0800

Subrogation

Applying for and accepting benefits under these rules shall trans-
fer to the Department all the acceptors’ rights, claims, and causes of
action against any third party for the covered injury or death to the
extent of benefits paid or payable hereunder. Department shall be enti-
tled to the net recovery against the third party to the extent of bene-
fits paid or payable hereunder. Except as provided by ORS
655.510(4), if the Department does not choose to claim damages from
a third party, all these rights shall revert to claimant and Department

shall waive any interest it has in any recovery.
Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525
Stats. Implemented: ORS 655.505 - ORS 655.525
Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0900
Appealing Claims Decisions and Actions

(1) These shall be the rules of procedure for appeals and con-
tested case hearings for actions under these rules. Except as noted, the
administrative procedures act shall not apply.

(2) When these rules permit an action of the Department to be
contested by the claimant, the Department shall give the notice
required by ORS 183.415(2). The following three levels of appeal shall
then apply.

(a) Claimant shall first appeal through request for review by
Department:

(A) One request for review of an action by Department may be
made by the affected claimant. It shall be received by the Department
within 60 days after the date of Department’s contested decision unless
the decision includes the grant of a longer period.

(B) Claimant’s written request for review shall list and explain
all contested matters of fact and law in writing. It shall state the action
the claimant is requesting. New supporting documents, if consistent
with these rules, may be enclosed. Any revised attending physician’s
response or report shall be enclosed as part of the request for review.
A timely request for review that conforms to these rules is a prereq-
uisite to further appeal or hearing.

(C) Requests for review may contest allegations of omitted fact,
factual error, lack of required evidence for the Department’s pertinent
findings and conclusions, or legal error by Department. Any medical
evidence shall be submitted to the attending physician, whose report
shall be provided with the request for review. Only issues subject to
the jurisdiction of these rules may be raised or contested.

(D) When the Department receives a request for review, it shall
consider the record it relied upon and any information contained in or
attached to the request for review. If the Department finds that its
action is not correct under these rules or is not supported by substan-
tial evidence, the Department shall modify its decision. The Depart-
ment shall respond to claimant’s request for review by affirming,
rescinding, or modifying its decision.

(b) Upon completion of the review level of appeal, claimant may
request a contested case hearing as follows:

(A) Claimant may request a hearing if the Department does not
acknowledge a valid and complete request for review or does not grant
the relief requested.

(B) Written request for hearing shall be received by the Depart-
ment no later than 30 days after the request for review is received by
Department or after Department’s final response to request for review,
whichever is later.

(C) A request for contested case hearing shall list and explain
each contested matter of fact or law. It shall state the action the
claimant is requesting. A request for a contested case hearing shall
raise no issues nor make any request that was not in the request for
review. A timely request for contested case hearing that conforms to
these rules is a prerequisite to any hearing.

(D) Hearings officers may only consider legal error by Depart-
ment and the sufficiency of evidence for the Department’s decision or
action, as modified by any response to the request for review. Only
issues raised in claimant’s request for review may be considered. A
claimant may not contest any issues of timeliness, inclusion or omis-
sion, or other procedural requirements, unless claimant submitted to
Department, with or before request for review, clear and convincing
evidence that met the procedural requirement.

(c) Upon exhausting the review and hearings levels of appeal,
claimant may appeal the final decision of the director to the Court of
Appeals as provided by ORS 183.480 to 482.

Oregon Administrative Rules Compilation

2004 Edition

1-298

(11-14-03)



Chapter 125 Department of Administrative Services

(3) Only the following actions of the Department may be
appealed:

(a) Partial or full claim denial based on Department’s findings
and conclusions.

(b) Partial or full denial of request for reaffirmation or modifi-
cation of initial estimate.

(c) Refusal to pay any requested payment or benefit due to
claimant under these rules.

(d) Termination, reduction, forfeiture, or denial of retroactive
restoration of any benefit already awarded to claimant under these
rules.

(e) Death benefit determination or denial.

(f) Denial of a provider’s billing or a claimant’s reimbursement
request for medical services.

(4) The following actions of Department may not be appealed
under these rules:

(a) Initial estimate by Department.

(b) Temporary suspension of payments.

(c) The form or procedure of benefit payment chosen by the
Department, including the amount of discount in any lump sum pay-
ment, annuity, or settlement.

(d) Any medical service the attending physician orders or refus-
es to order.

(e) Department’s decision to require that the claim must be
proven by clear and convincing evidence.

(f) Denial of any request for increased or additional benefit in a
claim on which claimant did not appeal final award, or exhausted
appeals.

(g) Any action taken by anyone other than Department or not
solely within Department’s authority under these rules.

(h) Any action of Department for which these rules do not
expressly provide for appeal.

(5) A claimant may appeal a Department action once. After
appeal under these rules is exhausted, that issue may not be raised
again.

£ Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525

Stats. Implemented: ORS 655.505 - ORS 655.525

Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0910
Hearings Process

(1) The Department shall designate as hearings officer any per-
son trained in the hearings process. The hearings officer shall not have
been a witness or had personal knowledge of any material, disputed
fact of the case. He or she shall not have had another role in the case.

(2) The hearing shall be conducted at a time and place designat-
ed by the hearings officer and acceptable to Corrections. The hearing
may be conducted by telephone or other means of communication.

(3) The hearings officer shall conduct the hearing as prescribed
in ORS 183.415 except as otherwise required in these rules.

(4) Prior to commencement of hearing, the Department or hear-
ings officer shall:

(a) Inform party(s) to the hearing of the matters specified in ORS
183.413(2).

(b) Explain issues involved in the hearing and matters parties
must prove or disprove under these rules.

(5) Making the reasons a part of the record, a hearing may be
postponed by the hearings officer for good cause and for reasonable
periods of time, consistent with these rules. Good cause includes, but
is not limited to:

(a) Preparation or scheduling needs of the Department;

(b) Illness of the claimant;

(c) Unavailability of the claimant. Upon unavailability for 90
days, the hearings officer shall cancel the hearing and issue a recom-
mendation to the Department that its decision should stand or the claim
should be permanently terminated as abandoned.

(d) Avoiding interference with ongoing police investigation or

pending prosecution.
Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525
Stats. Implemented: ORS 655.505 - ORS 655.525
Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0920
Conduct of Hearings

(1) The findings of the hearings officer must be on the merits.
Technical or clerical errors in the writing or processing of a contest-
ed decision shall not be grounds for modification or rescission unless
there is substantial prejudice to the claimant.

(2) The standards of proof shall be those provided in these rules.

(3) Making the reasons part of the record, the hearings officer
shall raise the claimant’s burden of proof to clear and convincing evi-
dence upon the occurrence of the following:

(a) The hearings officer finds the claimant provided or has a his-
tory of providing unreliable or false evidence;

(b) The contested issue is timeliness, inclusion or omission of evi-
dence, or other procedural requirements; or

(c) As otherwise provided in these rules.

(4) The hearings officer shall consider such evidence as would
be considered by reasonable persons in the conduct of their serious
affairs.

(5) At hearings, claimants shall be allowed to speak in their

behalf, submit evidence, and exercise rights allowed by these rules.
Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525
Stats. Implemented: ORS 655.505 - ORS 655.525
Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0930
Testimony of Witnesses

(1) The hearings officer shall direct all scheduling and taking of
testimony of witnesses at the hearing. Witnesses shall be limited to
people with direct personal knowledge of the essential elements of the
matters on appeal. Witnesses and testimony shall only be received
from those who, and whose evidence, were made known to the Depart-
ment in or between the filing of the claim and the request for review.
Testimony may be taken in person, by telephone or by written report
or statement. Testimony shall not be required in support or explana-
tion of any evidence that these rules say shall be presumed true or con-
stitute a rebuttable presumption. Reports of expert witnesses shall be
sufficient evidence instead of testimony.

(2) The claimant may request that the hearings officer schedule
witnesses to present testimony at the hearing. The request shall:

(a) Be delivered in writing to the hearings officer not less than
7 days before the scheduled hearing,

(b) List the name and address of each witness whose testimony
is desired,

(c) Show the materiality of each witness,

(d) Request that the hearings officer schedule the testimony; and

(e) If claimant is not represented by attorney, provide a list of
questions the claimant wishes to be posed to each witness.

(3) The hearings officer shall arrange to receive testimony from
the claimant’s requested witnesses subject to the provisions of these
rules.

(4) Making the reasons part of the record, the hearings officer
may:

(a) Limit testimony or exclude any question that is cumulative,
repetitive, or immaterial. It shall be a rebuttable presumption that all
questions pertaining to the attending physician’s or to the Depart-
ment’s procedures, practices, or actions on the subject case or other
cases are immaterial.

(b) Exclude any evidence or witness or refuse to ask or permit
any question upon finding that the testimony or evidence, if taken in
the light most favorable to the claimant, together with the reasonable
inferences to be drawn therefrom, would not substantially affect the
Department’s decision;

(c) Exclude any witnesses upon finding that their appearance at
the hearing would present an immediate undue risk to the safe, secure,
or orderly operation of corrections, specifically including the safety
and security of corrections or Department employees and inmates. No
Corrections or Department employee shall be required to release per-
sonal residence addresses or phone numbers nor other identifying
information except name, official title and post and length of service
when hearings officer finds such information pertinent.

(d) Exclude any witness upon finding that the witness’ testimo-
ny would not assist the hearings officer in the resolution of the case
before him or her.
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(5) The hearings officer may call witnesses to testify that were
not requested by the parties and may pose any pertinent questions dur-
ing the hearing.

(6) Any witness may substitute a written report in place of actu-
al testimony. If any witness resides in this state and is unwilling to
appear or provide a written report in lieu of appearing, the Department
may issue a subpoena as provided by ORS 183.440.

(7) The identity of any confidential informant and the verbatim
statement of the informant shall be submitted to the hearings officer
in writing, but shall remain confidential. The hearings officer shall
only rely on the testimony of a confidential informant if accompanied
by information from which the hearings officer can find that the infor-
mant is a person who can be believed or the information provided by
the informant is truthful.

(8) With the permission of the Department of Justice, Department

and Corrections may authorize agency representatives at any hearing.
Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525
Stats. Implemented: ORS 655.505 - ORS 655.525
Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0940
Documents & Physical Evidence

(1) The claimant may present any documents or physical evi-
dence permitted by these rules before or during the hearing.

(2) Only the attending physician may make medical findings and
submit medical reports to the hearing. Any other medical report or
medical evidence from any other physician shall only be submitted to
the attending physician as the opinion of an advisory or consulting
physician. Reports of the attending physician shall suffice as evidence
in place of testimony.

(3) The Department shall provide a copy of the records upon
which it based its decision. The Department may add summaries or
explanations. Department reports shall suffice as evidence in place of
testimony.

(4) Making the reasons part of the record, the hearings officer
may exclude evidence upon finding that it would:

(a) Not assist him or her in finding whether substantial evidence
existed to support Department’s decision; or

(b) Present an undue risk to the safe, secure, or orderly operation
of Corrections, specifically including the safety and security of Cor-
rections or Department employees and inmates.

(5) The hearings officer may classify documents or physical evi-
dence as confidential upon finding that disclosure would present an
undue risk to the safe, secure, or orderly operation of Corrections,
specifically including the safety and security of Corrections or Depart-
ment employees and inmates. The reasons for classifying documents
or physical evidence as confidential shall be made a part of the record.
Confidential evidence shall not be disclosed to the claimant.

(6) Claimant shall have right to examine all evidence that Depart-
ment relied upon at the time of its review or submitted to the hearings
officer for consideration. Department shall provide the evidence to
claimant or claimant’s legal representative when it submits evidence
to the hearings officer. Department may submit to the hearings offi-
cer, without copy to the claimant or legal representative, any evidence
it considers confidential. Any documents the hearings officer finds to
be confidential shall be furnished to claimant or legal representative
upon request with any information which could identify the confi-
dential source masked or removed.

Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525

Stats. Implemented: ORS 655.505 - ORS 655.525

Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

125-160-0950
Hearings Conclusions and Record

(1) The hearing shall be held, and the hearings officer shall seek,
to determine whether the Department had substantial evidence for its
decision and whether its decision substantially complied with these
rules. The hearings officer shall then issue a recommendation to the
Department that it affirm, rescind, or modity its decision.

(2) The hearings officer shall deliver a hearing record to Depart-
ment within 30 days after the hearing. The record shall include:

(a) A copy of the Department’s decision;

(b) The request for administrative review or appeal;

(c) The notice of hearing and rights;

(d) The tape recording or transcribed record of the hearing;

(e) Documents and other evidence relied upon; and

(f) The hearings officer shall prepare a proposed order which
includes findings of fact, conclusions of law, summary of evidence and
exceptions, and the hearings officer’s recommendation.

(3) A hearings officer’s proposed order shall take effect 60 days
after issue unless the Department’s Director issues an amended deci-

sion within that period.
Stat. Auth.: ORS 184.340, ORS 278.405, ORS 655.520 & ORS 655.525
Stats. Implemented: ORS 655.505 - ORS 655.525
Hist.: DASII 2-1995(Temp) f. & cert. ef. 9-28-95; DASII 2-1996, f. & cert. ef.
3-26-96

DIVISION 300
PUBLIC CONTRACT EXEMPTIONS

Introduction

[ED. NOTE: Chapter 690, Oregon Laws 1983, Section 20 abolished the
Public Contract Review Board (OAR 127) and transferred those respon-
sibilities to the Department of Administrative Services.]

125-300-0000
Purpose and Statutory Authority

(1) Purpose. These rules establish public contract exemptions that
may be used by DAS Central Purchasing without the Division mak-
ing and approving additional findings of fact pursuant to ORS
279.015(2)(a) and (b), except where an exemption expressly requires
such additional findings. These rules are for use by:

(a) DAS Central Purchasing;

(b) Other state agencies that have statutory authority or delegat-
ed purchasing authority to procure and contract for the products or ser-
vices covered by a particular exemption; and

(c) Those local public agencies that have entered into an inter-
governmental agreement with the Department to serve as such agen-
cies’ public contract review authority, as provided in OAR 125-010-
0005.

(2) Application. These rules may be adopted in whole or in part
by any local public agency public contract review authority. These
rules do not, and shall not be construed to, confer delegated purchas-
ing authority on other state agencies. State agencies that do not have
authority under their substantive statutes to perform their own pur-
chasing may request delegated purchasing authority from the Division
pursuant to ORS 279.727. Delegated authority, when granted, is pur-

suant to OAR 125-030-0001(3).
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.015 & ORS 279.017
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, . 12-22-94, cert. ef . 1-
1-95; DAS 1-1998, f. & cert. ef. 4-1-98

125-300-0010
Exemptions

All public contracts shall be based upon competitive bidding,
except the following:

(1) Contracts which have been specifically exempted under ORS
279.015(2) or 279.017;

(2) Contracts excepted under ORS 279.015 subsections (1)(a)—(h)
and subsections (4) and (5); and

(3) Contracts covered by the class exemptions in divisions 310
through 360 of this chapter.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.015 & ORS 279.019

Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-

1-95; DAS 1-1998, f. & cert. ef. 4-1-98

125-300-0050
Exemptions Requests

(1) An agency may request an order from the Director exempt-
ing a particular contract or contracts from competitive bidding where
such contract or contracts are not otherwise exempted under these
rules.

(2) Exemption requests shall contain the following:

(a) The nature of the project;

(b) Estimated cost of the project;

(c) Findings supporting the substantial cost savings anticipated
by the exemption from competitive bidding;

Oregon Administrative Rules Compilation

2004 Edition

1-300

(11-14-03)



Chapter 125 Department of Administrative Services

(d) Findings supporting why it is unlikely that an exemption from
competitive bidding would encourage favoritism or diminish compe-
tition for the public contract;

(e) Information regarding the follow:

(A) Operational, budget and financial data;

(B) Public benefits;

(C) Value engineering;

(D) Specialized expertise required;

(E) Public safety;

(F) Market conditions;

(G) Technical complexity;

(H) Funding sources.

(f) Proposed alternative contracting and purchasing practices to
be employed; and

(g) The estimated date by which it would be necessary to let the
contract.

(3) If the agency is requesting an exemption from competitive
bidding for public improvements, the agency shall:

(a) Follow the procedures required in sections (1) and (2) of this
rule; and

(b) Hold a public hearing in accordance with ORS 279.015
(3)(a)—(e) prior to the submission of the finding to the division.

(4) The Division may require any additional information deemed
necessary to determine whether a particular contract or contracts is
(are) to be exempt from competitive bidding.

(5) The Exemption Order is effective only after the Director’s
approval of the findings.

(6)(a) Upon completion of and final payment for any public
improvement contract in excess of $100,000 for which the agency did
not use the competitive bidding process, the agency shall prepare and
deliver to the Director an evaluation of the public improvement pro-
ject. The evaluation shall include but not be limited to the following
matters:

(A) Actual project cost as compared with original project esti-
mates;

(B) Amount of any guaranteed maximum price;

(C) Number of project change orders issued by the agency;

(D) Narrative description of successes and failures during the
design, engineering and construction of the project;

(E) Objective assessment of the use of the alternative contract-
ing process as compared to the findings required by ORS 279.015.

(b) Evaluations shall be made available for public inspection;

(c) The evaluations must be completed within thirty (30) days of

the date that the agency accepts the public improvement project.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.015, ORS 279.019 & ORS 279.103
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, . 12-22-94, cert. ef. 1-
1-95; Renumbered from 125-310-0320; DAS 1-1998, f. & cert. ef. 4-1-98

125-300-0100
Brand Names or Products, “or Equal,” Single Seller and Sole
Source

(1) Solicitation specifications for public contracts shall not
expressly or implicitly require any product of any particular manu-
facturer or seller except as expressly authorized in subsections (2) and
(3) of this rule.

(2) “Or Equal” Specification. DAS Central Purchasing may spec-
ify a particular brand name, make or product suffixed by “or equal,”
“or approved equal,” “or equivalent,” “or approved equivalent,” or
similar language if there is no other practical method of specification.

(3) Specifying a Particular Brand Name, Make, or Product. DAS
Central Purchasing may specify a brand name, make, or product with-
out an “or equal” or equivalent suffix if there is no other practical
method of specification, after documenting the procurement file with
the following:

(a) A brief description of the solicitation(s) to be covered includ-
ing contemplated future purchases;

(b) The brand name, mark, or product to be specified; and

(c) The reasons the Agency is seeking this procurement
method, which shall include any of the following findings in the pro-
curement file:

(A) It is unlikely that specification of the brand name, mark or
product will encourage favoritism in the award of the public contracts
or substantially diminish competition; or

(B) Specification of the brand name, mark or product would
result in substantial cost savings to the agency; or

(C) Efficient utilization of existing equipment or supplies
requires the acquisition of compatible equipment or supplies.

(d) The Agency shall make reasonable effort to notify all known
suppliers of the specified product and invite such vendors to submit
competitive bids or proposals; or shall document the procurement file
with findings of current market research to support the determination
that the product is available from only one seller.

(4) Purchasing From Sole Source, Single Seller. DAS Central
Purchasing may purchase a particular product or service available from
only one source, after documenting the procurement file with Agen-
cy’s findings of current market research to support the determination
that the product is available from only one seller or source. The Agen-
cy’s findings shall also include:

(a) A brief description of the contract or contracts to be covered
including contemplated future purchases;

(b) Description of the product or service to be purchased; and

(c) The reasons the agency is seeking this procurement method,
which shall include any of the following:

(A) Efficient utilization of existing equipment or supplies
requires the acquisition of compatible equipment, supplies, or services;
or

(B) The required product is data processing equipment which will
be used for research where there are requirements for exchange of soft-
ware and data with other research establishments; or

(C) The particular product is for use in a pilot or an experimental
project.

(5) Single Manufacturer, Multiple Sellers. DAS Central Pur-
chasing may specify a product or service available from only one man-
ufacturer but available through multiple sellers, after documenting the
procurement file with the Agency’s information required in (5)(a)—(c)
of this rule, and subject to the following:

(a) If the total purchase is $5,000 or more but does not exceed
$75,000 and a comparable product or service is not available under an
existing state requirements contract, competitive quotes shall be
obtained and retained in the procurement file;

(b) If the purchase does not exceed $75,000, and the compara-
ble product or service is available under an existing state requirements
contract, a state agency shall first request and obtain authorization
from the Division to proceed with the acquisition. The acquisition pro-
cess would then be subject to the requirements and documentation in
this rule; or

(c) If the amount of the purchase exceeds $75,000, the product
or service shall be obtained through competitive bidding by DAS Cen-
tral Purchasing, unless the agency has independent purchasing author-
ity or delegated purchasing authority.

(6) If an agency intends to make several purchases of the prod-
uct of a particular manufacturer or seller for a period not to exceed five
years, it may so state in the solicitation file and in the solicitation doc-
ument, if any. Such documentation shall be sufficient notice as to sub-
sequent purchases. If the total purchase amount is estimated to exceed
$75,000, this shall be stated in the advertisement for bids or propos-
als.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.017

Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; GS 12-1992, f. & cert. ef. 5-22-92;

TPPSD 2-1994, . 12-22-94, cert. ef. 1-1-95; Renumbered from 125-340-0010,

0125-340-0030, 125-340-0050, 125-340-060; DASII 2-1997, f. & cert. ef. 1-6-

97; DASII 9-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS 1-1998, f. & cert.

ef. 4-1-98

DIVISION 310
GENERAL EXEMPTIONS

125-310-0005
Advertising Contracts

An agency delegated purchasing authority pursuant to OAR 125-
030-0001 may purchase advertising, regardless of dollar value, with-

out competitive bidding.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.015, ORS 279.019 & ORS 279.727
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; Renumbered from 125-310-0080; DAS 1-1998, f. & cert. ef. 4-1-98

125-310-0010
Contract Amendments (Including Change Orders and Extra
Work)
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An amendment for additional work or product which is reason-
ably related to the scope of work under the original contract, includ-
ing change orders, extra work, field orders, or other change in the orig-
inal specifications that increases the original contract price, may be
made with the contractor or without competitive bidding subject to the
following conditions:

(1) The original contract was let by

(a) competitive bidding or alternative procurement process;

(b) unit prices or additive alternates were provided that estab-
lished the cost basis for the additional work or product; and a

(c) binding obligation exists on the parties covering the terms and
conditions of the additional work; or

(2) The original contract was let pursuant to a declaration of
emergency, in accordance with ORS 279.015(4)(a) and 279.015(5)
and OAR 125-310-0030; or

(3) The additional work is required by reason of existing regu-
lations or ordinances of federal, state or local agencies, dealing with
the prevention of environmental pollution and the preservation of nat-
ural resources, that affect performance of the original contract and such
regulations or ordinances, as provided in ORS 279.318, either were not
cited in the original contract or were enacted or amended after sub-
mission of the successful bid or proposal; or

(4) The original contract was for the renovation or remodeling of
a building.

(5) Except for amendments entered into pursuant to subsections
(1) to (4) of this rule, the aggregate increase resulting from all amend-
ments to a contract shall not exceed 20 percent of the initial contract
price. Contracts for the renovation or remodeling of buildings may
have aggregate amendments not exceeding 33 percent of the initial
contract price. Provided, however, that amendments made pursuant to
subsection (1) of this rule are not to be applied against either the 20
percent or the 33 percent aggregate limit on contract amendments. Pro-
vided, further, that contracts amended pursuant to subsections (2) or
(3) of this rule are not subject to either the 20 percent or the 33 per-
cent aggregate limit on contract amendments.

(6) If the original contract required the contractor to provide a
performance and payment bond, and the agency has terminated the
contract and notified the surety of such termination, the agency may
allow the contractor’s surety an opportunity to provide a substitute
contractor to complete performance of the original contract. Such sub-
stitute performance, and any amendment of the original contract that
makes a substitute contractor a party to the contract, and is not an
award of a public contract for purposes of ORS 279.015(1), shall not
be subject to the competitive procurement provisions of ORS 279.005

through 279.111.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.015 & ORS 279.019
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; GS 22-1990, . & cert. ef. 11-14-90; GS
24-1990, f. & cert. ef. 11-27-90; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95;
Renumbered from 125-310-0150; DAS 1-1998, f. & cert. ef. 4-1-98

125-310-0012
Contracts Under Certain Dollar Amounts

(1) Agencies may, in their discretion, let public contracts not to
exceed $75,000 for the purchase of goods, materials, supplies and ser-
vices without competitive bidding, if the agency has determined that
the awarding of the contract without competitive bidding will result
in cost savings and the following conditions are met:

(a) The contract is for a single project, and is not a component
of or related to any other project;

(b) When the amount of the contract does not exceed $5,000,
agencies are exempt from competitive bidding, pursuant to ORS
279.015(1)(d); however, an agency shall, where practical, obtain com-
petitive quotes;

(¢) When the amount of the contract is more than $5,000, but less
than $75,000, the agency shall, at minimum, obtain three informally
solicited, competitive quotes. The agency shall keep a written record
of the source and amount of the quotes received. If three quotes are
not available, a lesser number will suffice provided that a written
record is made of the effort to obtain the quotes;

(d) The required goods, materials, supplies or services are
unavailable from a Qualified Rehabilitation Facility as provided in
ORS 279.850; and

(e) The agency shall encourage Minority, Women-owned and
Emerging Small businesses to participate in its purchasing processes,

where applicable, by notifying the Advocate for Minority, Women and
Emerging Small Business as required by ORS 200.035.

(2) Agencies may, in their discretion, let public contracts for
trade-related projects, i.e., construction, maintenance, repair, or sim-
ilar labor and materials contracts, without competitive bidding if the
agency has determined that the awarding of the contract without com-
petitive bidding will result in cost savings and the following conditions
are met:

(a) The contract is for a single project, and is not a component
of or related to any other project;

(b) When the amount of the contract does not exceed $5,000, the
agency should, where feasible, obtain competitive quotes;

(¢) When the amount of the contract is more than $5,000, but less
than $75,000, except as provided in subsection (d) of this section, the
agency shall obtain a minimum of three competitive quotes. The agen-
cy shall keep a written record of the source and amount of the quotes
received. If three quotes are not available, a lesser number will suf-
fice provided that a written record is made of the effort to obtain the
quotes;

(d) When the contract is for maintenance or repair of roads, high-
ways or parking lots and is less than $75,000, the agency may let the
contract without competitive bidding if at least three competitive
quotes are obtained. The agency shall keep a written record of the
source and amount of the quotes received and comply with the require-
ments, as applicable, of subsection (2)(f) of this rule. If three quotes
are not available, a lesser number will suffice provided a written record
is made of the effort to obtain the quotes;

(e) When the contract is a public improvement contract of less
than $75,000, and the bidders are being drawn exclusively from a list
of certified Emerging Small Businesses maintained by the Office of
Minority, Women and Emerging Small Business, the agency may let
the contract without formal competitive bidding after a good faith
effort to obtain a minimum of three competitive quotes from Emerg-
ing Small Businesses. To obtain maximum exposure for all firms and
guard against favoritism, care shall be taken to obtain quotes from dif-
ferent firms each time the list is used. The agency shall keep a writ-
ten record of the source and amount of the quotes received and com-
ply with the requirements, as applicable, of subsection (2)(f) of this
rule. A lesser number of quotes will suffice provided a written record
is maintained of the effort to obtain three quotes; and

(f) When the contract is for a “public improvement” as defined
in ORS 279.011(8) or for “public works” as defined in ORS
279.348(3), and the contract price exceeds $25,000 but is less than
$75,000, the agency and the contractor shall comply with:

(A) The prevailing wage provisions of ORS 279.348 to
279.365, when applicable;

(B) The performance bond requirements of ORS 279.029;

(C) The contractor registration requirements of ORS 701; and

(D) Any other law applicable to such a contract.

(3) Agencies may place requests for quotes on the VIP system
and use the system-generated potential bidder list to meet the three (3)
quote requirement for informal solicitations when:

(a) The agency has notified the vendor list of the agency’s intent
to advertise requests for quotes electronically on the VIP; and

(b) The advertisement notice is placed on the VIP system for a
minimum of five (5) calendar days.

(4) If more than one supplier may be available and the total pur-
chase is estimated to exceed $75,000, the agency shall select a con-
tractor through competitive bidding. A state agency may submit a writ-
ten request for delegation of authority from the Division, pursuant to
ORS 279.727, to conduct this competitive selection process.

(5) All State Agencies authorized to purchase directly pursuant
to OAR 125-030-0001(3), for public contracts, shall not exceed the
dollar amounts stated in this rule for goods and services. The Division
may revoke this delegation pursuant to 125-030-0001(7).

Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727

Stats. Implemented: ORS 200.035, ORS 279.015, ORS 279.019 & ORS 279.727

Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; GS 14-1990(Temp), f. & cert. ef. 6-5-

90; GS 21-1990, f. & cert. ef. 11-14-90; GS 25-1990, f. & cert. ef. 11-27-90;

TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95; Renumbered from 125-310-0020;

DASII 2-1997, f. & cert. ef. 1-6-97; DASII 9-1997(Temp), f. 10-3-97, cert. ef.

10-4-97; DAS 1-1998, f. & cert. ef. 4-1-98

125-310-0030
Emergency Contracts

(1) Pursuant to the requirements of this rule, an agency, may in its
discretion, enter into a public contract without competitive solicitation
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if an emergency exists. Emergency means circumstances that could not
have been reasonably foreseen that create a substantial risk of loss, dam-
age, interruption of services or threat to public health or safety that
requires prompt execution of a contract to remedy the condition.

(2) Regardless of the dollar value of the contract, an agency enter-
ing into an emergency contract shall:

(a) Make a written declaration of emergency, including findings
describing the emergency circumstances that require the prompt per-
formance of the contract, stating the anticipated harm from failure to
establish the contract on an expedited basis; and

(b) Encourage competition to the extent reasonable under the cir-
cumstances; and

(c) Record the measures taken under subsection (b) of this sec-
tion to encourage competition, the amounts of the bids, quotes or pro-
posals obtained, and the reason for selecting the contractor.

(3) Pursuant to ORS 279.0150(4) and (5), the governing body of
a state agency, its chief executive or another officer authorized by the
agency shall declare the existence of the emergency, as required by
subsection (2) of this section, which shall authorize the agency to enter
into an emergency contract.

(4) A State Agency has delegated purchasing authority to enter
into an emergency contract pursuant to ORS 279.727.

(5) Any contract awarded under this exemption and delegation
shall be awarded within 60 days following declaration of the emer-
gency unless an extension is granted by the Director, pursuant to ORS
279.015(5) and 279.727.

(6) For contracts greater than $75,000, the Agency shall submit
a copy of the written documentation required in subsection (2) of this
rule to the Department within a reasonable period of time or sixty (60)

days, whichever is less, following the declaration of an emergency.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.011, ORS 279.015 & ORS 279.727
Hist.: GS 2-1984, . 6-5-84, ef. 6-15-84; GS 2-1988, f. 6-22-88, cert. ef. 6-24-88;
TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95; DASII 2-1997, f. & cert. ef. 1-6-97;
DASII9-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS 1-1998, f. & cert. ef. 4-
1-98

125-310-0035
Equipment Repair and Overhaul

(1) An agency, having delegated purchasing authority pursuant
to OAR 125-030-0001, may enter into a public contract for equipment
repair or overhaul without competitive bidding, subject to the fol-
lowing conditions:

(a) Service or parts required are unknown and the cost cannot be
determined without extensive preliminary dismantling or testing; or

(b) Service or parts required are for sophisticated equipment for
which specially trained personnel are required and such personnel are
available from only one source; and

(c) The agency purchases within the limits and pursuant to the
methods in (2) of this rule.

(2) The following limitations apply to this rule:

() If the contract is less than $75,000, the agency shall document
in its procurement file the reasons why competitive bids or quotes were
deemed to be impractical, and may directly enter into the contract.

(b) If the agency anticipates the contract may exceed $75,000, the
agency may directly enter into the contract after documenting in its
procurement file the reasons why competitive bids were deemed to be

impractical.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.015, ORS 279.019 & ORS 279.727
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, . 12-22-94, cert. ef . 1-
1-95; DASII 2-1997, f. & cert. ef. 1-6-97; DASII 9-1997(Temp), f. 10-3-97, cert.
ef. 10-4-97; DAS 1-1998, f. & cert. ef. 4-1-98

125-310-0040
Contracts for Price Regulated Items

An agency having delegated purchasing authority pursuant to
OAR 125-030-0001 may, regardless of dollar value and without com-
petitive bidding, contract for the direct purchase of goods or services
where the rate or price for the goods or services being purchased is
established by federal, state, or local regulatory authority.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.015 & ORS 279.019

Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, . 12-22-94, cert. ef. 1-

1-95; DAS 1-1998, f. & cert. ef. 4-1-98

125-310-0044

Purchases Under Federal Contracts

(1) When the price of goods and services has been established by
a contract with an agency of the federal government pursuant to a fed-
eral contract award, an agency may purchase the goods and services
in accordance with the federal contract without subsequent competi-
tive bidding. In exercising this authority under this exemption, the
agency shall:

(a) Include in the contract file a letter or memoranda from the
appropriate federal agency granting permission to the agency to pur-
chase under the federal contract; and

(b) Include in the contract file documentation showing the cost
savings to be gained from anticipated purchases from the federal con-
tract.

(2) An agency shall not contract pursuant to this rule in the
absence of a substantial cost savings to be realized by using this
method. Additionally, a state agency shall not contract pursuant to this

rule if there is an existing state price agreement for the same item(s).
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.015
Stats. Implemented: ORS 279.015
Hist.: GS 4-1990(Temp), f. & cert. ef. 2-9-90; GS 11-1990, f. & cert. ef. 5-4-90;
TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95; Renumbered from 125-310-0310 &
125-310-0315; DAS 1-1998, f. & cert. ef. 4-1-98

125-310-0060
Copyrighted Materials

An agency having delegated purchasing authority pursuant to
OAR 125-030-0001 may, without competitive bidding and regardless
of dollar amount, purchase copyrighted materials if there is only one
known supplier available for such goods. Examples of copyrighted
materials covered by this exemption may include, but are not neces-
sarily limited to, new adopted textbooks, workbooks, curriculum Kits,
reference materials, audio and visual media, and non-mass-marketed

software.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.015, ORS 279.017, ORS 279.019 & ORS 279.727
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; DAS 1-1998, f. & cert. ef. 4-1-98

125-310-0090
Investment Contracts

An agency having delegated purchasing authority pursuant to
OAR 125-030-0001 may, without competitive bidding, and regardless
of dollar amount, contract for the purpose of the investment of pub-
lic funds or the borrowing of funds by the agency when such invest-
ment or borrowing is contracted pursuant to duly enacted statute, ordi-

nance, charter, or constitution.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.015, ORS 279.019 & ORS 279.727
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; DAS 1-1998, f. & cert. ef. 4-1-98

125-310-0135
Food Contracts

(1) The intent of this rule is to provide a method for agencies to
procure food products which are available for a limited period of time
at “lower than normal” prices (also referred to as “spot buys”™).

(2) An agency having delegated purchasing authority pursuant to
OAR 125-030-0001 may procure an unlimited dollar value of food
using a competitive bid or quote process when all of the following con-
ditions are present:

(a) A non-exclusive requirements contract or regularly scheduled
bid process already exists for the item being purchased;

(b) The proposed unit price of the item(s) to be purchased is sig-
nificantly less than a comparable item’s price on an existing require-
ments contract or recent bid (as described in subsection (3) of this rule)
and the amount saved exceeds any additional administrative costs
incurred to purchase using this exemption;

(c) The product being purchased has limited availability (i.e., the
product may no longer be available upon completion of normal bid
processes);

(d) Any requirements contracts currently in place for the item
being purchased contain clauses allowing for the use of this exemp-
tion; and

(e) The purchase does not jeopardize fulfillment of a guaranteed
minimum volume under an existing requirements contract.

(3) Purchases may only be made under this exemption after the
agency documents the following in its procurement file: The agency’s
attempt and method to obtain quotes from at least three sources; the
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written quote or bid, if obtained; item specifications; quantity; unit
pricing; delivery; and other pertinent information. Contract or bid pric-
ing used for comparison shall be representative of current pricing
available and shall have been obtained or confirmed no more than six
(6) months prior to the current purchase. When practical, written

quotes are recommended.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.015, ORS 279.019 & ORS 279.727
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; DAS 1-1998, f. & cert. ef. 4-1-98

125-310-0180
Product Prequalification

(1) When specific design or performance specifications must be
met or such specifications are impractical to create or reproduce, for
a type of product to be purchased, an agency may specify a list of
approved or qualified products by reference to the prequalified prod-
uct(s) of particular manufacturers or sellers in accordance with the fol-
lowing product prequalification procedure:

(a) Reasonable efforts have been made to notify all known man-
ufacturers and vendors of competing products of the agency’s intent
to compile a list of prequalified products and of the opportunity to sub-
mit applications for including their product(s) on the list of prequal-
ified products. Notice may be provided by advertisement in a trade
journal of state-wide distribution, when possible; or, instead of adver-
tising, an agency may provide direct written notice to manufacturers
and vendors appearing on the appropriate list maintained by the agen-
cy; and

(b) Manufacturer and vendor applications to include products in
the agency’s list of prequalified products are accepted up to fifteen (15)
calendar days (unless otherwise specified in the advertisement or the
agency’s written notice) prior to the initial advertisement for bids or
proposals, on the type of product to be purchased.

(2) If an application for including a product in a list of prequal-
ified products is denied, the agency shall promptly provide the appli-
cant with written notice of the denial. The applicant may appeal to the
designated agency authority, requesting review and reconsideration of
the denial.

(3) An agency may adopt alternate prequalification rules or poli-

cies that parallel or exceed the requirements of this rule.
Stat. Auth.: ORS 279 & ORS 283
Stats. Implemented: ORS 279.015, ORS 279.017, ORS 279.019 & ORS 279.729
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; Renumbered from 125-340-0040

125-310-0200
Request for Proposal

DAS Central Purchasing may, at its discretion, use request-for-
proposal competitive procurement methods subject to the following
conditions:

(1) The procurement is advertised and a written solicitation doc-
ument is issued that invites the submission of sealed, written offers to
be opened publicly at a designated time and place; and

(2) Contractual requirements are stated clearly in the solicitation
document; and

(3) Evaluation criteria to be applied in awarding the contract and
the role of an evaluation committee are stated clearly in the solicita-
tion document. Criteria used to identify the proposal that best meets
the agency’s needs may include but are not limited to cost, quality, ser-
vice, compatibility, product reliability, operating efficiency and expan-
sion potential, proposer qualifications and experience; and

(4) The solicitation document clearly states all complaint pro-
cesses and remedies available; and

(5) The solicitation document states the provisions for proposers
to comment on any specifications that they feel limit competition.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.005, ORS 279.007, ORS 279.015 & ORS 279.019

Hist.: GS 2-1984,f. 6-5-84, ef. 6-15-84; GS 3-1990, f. & cert. ef. 1-12-90; TPPSD

2-1994, f. 12-22-94, cert. ef. 1-1-95; Renumbered from 125-310-0025; DAS 1-

1998, f. & cert. ef. 4-1-98

125-310-0220
Request for Proposal — Construction Manager/General
Contractor

An agency having independent statutory authority or that has been
granted delegated purchasing authority from the Department to conduct
its own procurements may seek individual or class exemptions from the
Director to use request-for-proposal procedures, in accordance with the

requirements of OAR 125-310-0200, for the selection of construction
manager/general contractor firms (CM/GC) who will be required to
establish guaranteed maximum prices for constructing public improve-
ments, subject to the following conditions:

(1) Contractual requirements are stated clearly in the solicitation
document. The contract shall describe the methods by which the
CM/GC shall competitively select other contractors and subcontrac-
tors to perform the work of the improvement. Further, the contract
shall describe completely the methods by which the CM/GC and its
affiliated or subsidiary entities, if any, may compete to perform the
work of the improvement; such methods shall include, at a minimum,
public opening of sealed bids at a pre-announced time and place.

(2) Evaluation criteria to be applied in selecting the CM/GC firm
are stated clearly in the solicitation document. Criteria used to iden-
tify the CM/GC firm which best meets the public contracting needs
may include but are not limited to cost, quality, experience relevant
to the improvement to be constructed, and time required to commence
and complete the improvement.

(3) The agency shall prepare written findings to support the use
of the CM/GC contracting method and submit them to the Director of
the Department of Administrative Services for approval. The findings
must show compliance with ORS 279.011(5), 279.015(2)(a) and (b).
The agency shall retain the findings and make them available upon
request. These findings shall address as many of the following items
as are applicable:

(a) The agency has competitively bid a public improvement pro-
ject and failed to receive a responsive, responsible bid within the cost
estimate established by the agency or its consultant. There are de facto
cost savings from not redesigning and rebidding the project;

(b) There are expected substantial savings on direct construction
costs;

(c) The owner needs to have use of the project within the stated
project schedule and there will be program and cost consequences if
the required use is delayed;

(d) The technical complexity or unique character of the project
requires the coordination of multiple disciplines;

(e) The use of value engineering through cooperation among the
architect/engineer, contractor and owner is important to the project’s
delivery on time and within budget;

(f) There are other factors which demonstrably affect cost.

(4) Notwithstanding the requirement to have the findings
described in section (3) of this rule, approved by the Director of the
Department of Administrative Services, the Director hereby finds that
the Department of Administrative Services, and the Department of
Corrections possess the organizational capability to employ the
Request for Proposal — Construction Manager/General Contractor
method in their discretion. This discretion is subject to the following
conditions: The above agencies shall prepare written findings to sup-
port the use of the CM/GC contracting method for each occurrence.
The findings must show compliance with ORS 279.011(5),
279.015(2)(a) and (b) and address section (3) of this rule. The agen-
cy shall retain the findings and make them available upon request. In
all other respects, the Department of Administrative Services, the
Department of Corrections shall follow the requirements of this rule
as set forth above.

(5) Agencies shall hold a public hearing in accordance with ORS
279.015(3) prior to submission of the finding to the Department.

(6) Upon completion of and the final payment for any CM/GC
contract in excess of $100,000, the Agency shall prepare and deliver
to the Director an evaluation of the project in accordance with ORS

279.103.
Stat. Auth.: ORS 184.305, 184.340,279.712,279.015 & ORS 279.103
Stats. Implemented: ORS 279.005, 279.103,279.015 & ORS 279.019
Hist.: GS 2-1984, . 6-5-84, ef. 6-15-84; GS 3-1991, f. & cert. ef. 1-15-91; GS
11-1992, f. & cert. ef. 4-27-92; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95;
Renumbered from 125-310-0026; DAS 1-1998, f. & cert. ef. 4-1-98

125-310-0300
Requirements Contracts

Requirements contracts may be established for the purposes of
minimizing paper work, achieving continuity of product, securing a
source of supply, reducing inventory, combining agency requirements
for volume discounts, standardization among agencies, and reducing
lead time for ordering. An agency having independent statutory
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authority or that has been granted delegated purchasing authority from
Division to conduct its own procurements, may enter into requirements
contracts whereby it is agreed to purchase goods or services for an
anticipated need at a predetermined price provided the contract is let
by a competitive procurement process pursuant to the requirements of
ORS 279.005 to 279.111 and these rules.

(1) Agencies may purchase the goods and services from a con-
tractor awarded a requirements contract without first undertaking addi-
tional competitive solicitation.

(2) State agencies shall use requirements contracts established by
the Division unless otherwise specified in the contract, allowed by law
or these rules, or specifically authorized by the Division.

(3) Notwithstanding section (2) above, state agencies are exempt-
ed from mandatory use of state requirements contracts for acquisition
of the following, regardless of dollar amount:

(a) Commodities or services from another Oregon public agen-
cy or the federal government, provided that a formal, written agree-
ment is entered into between the parties;

(b) Personal property for resale through student stores operated
by public educational agencies;

(c) Emergency purchases declared by an agency pursuant to ORS
279.015.

(4) State agencies may be exempted from use of the Division’s
requirements contracts upon request to and approval by the Division.

(5) The term of the contract including renewals, shall not exceed

five years unless otherwise exempted pursuant to ORS 279.015.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.005, 279.015, 279.019, 279.710, 279.712,
279.717 & 279.727
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; DASII 2-1997, . & cert. ef. 1-6-97; DASII 9-1997(Temp), f. 10-3-97, cert.
ef. 10-4-97; DAS 1-1998, f. & cert. ef. 4-1-98

125-310-0400
Single Seller of Product Required

Subject to the requirements of OAR 125-340-0030, public con-
tracting agencies may purchase without competitive bidding if there
is only one seller of a product of the quality required, or if the efficient
utilization of existing equipment or supplies requires specification of

a compatible product for which there is only one seller.
Stat. Auth.: ORS 279 & ORS 283
Stats. Implemented:
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, . 12-22-94, cert. ef. 1-
1-95; Renumbered from 125-310-0120

125-310-0500
Used Personal Property, Purchase of

(1) Subject to the provisions of this rule, an agency may purchase
used property or equipment without competitive bidding and without
obtaining competitive quotes, if has determined that the purchase will
result in cost savings to the agency and will not diminish competition
or encourage favoritism. “Used personal property or equipment” is
property or equipment which has been placed in its intended use by
a previous owner or user for a period of time recognized in the rele-
vant trade or industry as qualifying the personal property or equipment
as “used,” at the time of the agency purchase. “Used personal prop-
erty or equipment” generally does not include property or equipment
if the agency was the previous user, whether under a lease, as part of
a demonstration, trial or pilot project, or similar arrangement.

(2) For purchases of used personal property or equipment cost-
ing less than $75,000, agencies having delegated purchasing author-
ity pursuant to OAR 125-030-0001, shall, where feasible, obtain three
competitive quotes, unless the agency has determined and documented
that a purchase without obtaining competitive quotes will result in cost
savings to the agency and will not diminish competition or encourage
favoritism.

(3) For purchases of used personal property or equipment total-
ing $75,000 or up to the maximum dollar limitation stated in OAR
125-310-0012, DAS Central Purchasing shall obtain and keep a writ-
ten record of the source and amount of quotes received. If three quotes
are not available, a written record must be made of the attempt to
obtain quotes.

(4) If the total purchase is estimated to exceed the maximum dol-
lar limitation stated in OAR 125-310-0012, a state agency may sub-

mit a written request for a written delegation of authority from the
Division prior to making the purchase.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.005, ORS 279.015, ORS 279.019 & ORS 279.727
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; Renumbered from 125-310-0075; DASII 2-1997, f. & cert. ef. 1-6-97;
DASII9-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS 1-1998, f. & cert. ef. 4-
1-98

DIVISION 320
PUBLIC CONTRACT EXEMPTIONS
Information Contracts

125-320-0010
Information Technology Contracts

An agency having delegated purchasing authority pursuant to
OAR 125-030-0001 may enter into a contract to acquire information
technology hardware and software, without competitive bidding, sub-
ject to the following conditions:

(1) If the contract amount does not exceed $75,000, the agency
shall, as a minimum, follow OAR 125-310-0012. Prior to selecting a
contractor, reasonable efforts shall be made to solicit proposals from
three or more vendors. Justification of award shall be documented and
become a public record of the agency.

(2) If the contract amount exceeds $75,000, the agency shall
determine and use the best procurement method, pursuant to ORS
279.005 through 279.111, and shall solicit written proposals in accor-
dance with the requirements of the Model Public Contract Rules. The
agency shall document the evaluation and award process, which will
be part of the public record justifying the award.

(3) If the amount of the contract is estimated to exceed $500,000,
the agency shall provide proposers an opportunity to review the eval-
uation of their proposals before final selection.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.005, 279.015, 279.019, 279.710, 279.712 &

279.727

Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; GS 12-1992, f. & cert. ef. 5-22-92;

TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95; DASII 2-1997, f. & cert. ef. 1-6-97;

DASII9-1997(Temp), f. 10-3-97, cert. ef. 10-4-97; DAS 1-1998, f. & cert. ef. 4-

1-98

125-320-0020
Telecommunications Systems Contracts

(1) An agency having delegated purchasing authority may enter
into a contract to acquire telecommunications system hardware and
software, without competitive bidding, subject to the following con-
ditions:

(a) If the contract amount does not exceed $75,000, the agency
shall as a minimum obtain competitive quotes. Prior to selection of a
contractor, reasonable efforts will be made to solicit proposals from
three or more vendors. Justification of award shall be documented and
become a public record of the agency;

(b) If the contract amount exceeds $75,000, the agency shall
determine and use the best procurement method, pursuant to ORS
279.005 through 279.111, and shall solicit written proposals in accor-
dance with the requirements of the Model Public Contract Rules (OAR
137, division 030).

(2) The telecommunications solicitation authorized in subsection
(1)(b) of this rule shall:

(a) State the contractual requirements in the solicitation docu-
ment;

(b) State the evaluation criteria to be applied in awarding the con-
tract and the roles of any evaluation committee. Criteria that would be
used to identify the proposal that best meets the agency’s needs may
include, but are not limited to, cost, quality, service and support, com-
patibility and interconnectivity with the state’s existing telecommu-
nications systems, product or system reliability, vendor viability and
financial stability, operating efficiency, and expansion potential;

(c) State the provisions made for bidders or proposers to com-
ment on any specifications which they feel limit competition; and

(d) Be advertised in accordance with ORS 279.025 and OAR
137-030-0015.
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(3) Agencies shall receive approval from the Department of
Administrative Services Information Resource Management Division,
in accordance with ORS 283.505, prior to soliciting.

Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 283.505

Stats. Implemented: ORS 279.005, 279.015, 279.019, 279.710, 279.712,

279.727 & 283.505

Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; GS 12-1992, f. & cert. ef. 5-22-92; DASII

2-1997,f. & cert. ef. 1-6-97; DASII 9-1997(Temp), f. 10-3-97, cert. ef. 10-4-97;

DAS 1-1998, f. & cert. ef. 4-1-98

125-320-0025
Telecommunications Services

(1) This rule is intended to allow DAS Central Purchasing to
secure the most competitive, cost-effective telecommunications ser-
vices of the quality needed to meet all service performance require-
ments while minimizing administrative and service delivery costs.

(2) In determining the appropriate procurement method for
telecommunications services, the agency shall (i) comply with the
requirements of ORS 291.038 and (ii) determine whether competition
exists. In determining whether competition exists, the agency may con-
sider the following factors:

(a) The extent to which alternative providers exist in the relevant
geographic and service market. The relevant market will vary with the
geographic area and from service category to service category,
depending upon changes in the regulatory environment and compet-
itive marketplace. Thus, the relevant market will depend on the facts
and circumstances of each case. For example, an alternative local
access service or private line provider might offer services in Portland,
but not in Medford, or the rest of the state;

(b) The extent to which alternative services offered are compa-
rable or substitutable in technology, service provided, and perfor-
mance. (For example, if the agency requires digital services, analog
services are not comparable or substitutable, or if the agency requires
fiber optic technology, then copper, microwave or satellite transmis-
sion technology may not be comparable or substitutable);

(c) The extent to which alternative providers can respond to the
agency'’s interests in consistency and continuity of services through-
out its service area, volume discounts, equitable service for all users,
centralized management, and limiting agency liability. For example,
to be considered as the state’s telephone long distance provider, any
long distance service vendor must be able to meet, support and inter-
face with the state’s centralized automated billing requirements. The
agency must document for the record its findings on these factors or
any other factors used in determining whether competition exists. In
developing its findings, the agency may solicit the information either
through informal telephone or written contacts, or through a formal
Request for Information (RFI).

(3) Upon determining that competition does not exist for the rel-
evant service and geographical area, the agency may proceed to secure
the service on a sole source basis, as described in OAR 125-300-0100,
and follow all applicable rules and procedures.

(4) Agencies shall receive approval from the Department of
Administrative Services Information Resource Management Division,
in accordance with ORS 283.505, prior to soliciting.

Stat. Auth.: ORS 184.305, ORS 184.340, ORS 283.505 & ORS 279.712

Stats. Implemented: ORS 279.005, 279.015, 279.019, 279.710, 279.712 &

279.727

Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; GS 5-1986(Temp), f. & ef. 6-26-86; GS

9-1986, f. & ef. 12-22-86; DAS 1-1998, f. & cert. ef. 4-1-98

DIVISION 330
SPECIFIC EXEMPTIONS

125-330-0030
Alcoholic Liquor, Purchase for Resale
The Oregon Liquor Control Commission is exempt from (i) the
competitive bidding requirements of ORS 279.015(1), and (ii) the
specification restrictions of ORS 279.017(1) when purchasing spiri-
tuous liquors, wines, or alcoholic liquors pursuant to the authority
granted the Commission in ORS 471.725 and 471.740 to 471.750.
Stat. Auth.: ORS 279 & ORS 283
Stats. Implemented: ORS 279.005, 279.007,279.015,279.017 & 279.019
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, . 12-22-94, cert. ef. 1-
1-95

125-330-0140
Food Service Supplies, Perishable, for the Department of Human
Resources

The Mental Health and Developmental Disability Services Divi-
sion of the Department of Human Resources is exempt, regardless of
dollar amount, if it has delegated purchasing authority, from the Divi-
sion pursuant to OAR 125-030-0001, from the requirements of com-
petitive bidding when purchasing perishable food service supplies for
the Sandwich Project operated by patients in the Psychiatric Program

of the Oregon State Hospital.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.015, ORS 279.017 & ORS 279.727
Hist.: GS 5-1989(Temp), f. & cert. ef. 8-31-89; GS 7-1990, f. & cert. ef. 2-28-
90; DAS 1-1998, f. & cert. ef. 4-1-98

125-330-0200
Hazardous Material Removal; Oil Cleanup

(1) An agency having delegated purchasing authority pursuant to
OAR 125-030-0001 may enter into public contracts without compet-
itive bidding, regardless of dollar amount, when ordered to clean up
oil or hazardous waste pursuant to the authority granted the Depart-
ment of Environmental Quality (DEQ) under ORS Chapter 466, espe-
cially ORS 466.605 through 466.680, and such DEQ order necessitates
the prompt establishment and performance of the contract in order to
comply with the statutes regarding spill or release of oil or hazardous
material that have created an emergency condition. Comprehensive
cleanup rules are set forth at OAR 340-122-0205 to 340-122-0360. In
exercising its authority under this exemption the agency shall:

(a) To the extent reasonable under the circumstances, encourage
competition by attempting to make informal solicitations or to obtain
informal quotes from potential suppliers of goods or services;

(b) Make written findings describing the circumstances requir-
ing cleanup or a copy of the DEQ order ordering such cleanup; and

(c) Record the measures taken under subsection (a) of this sec-
tion to encourage competition, the amount of the quotes or proposals
obtained, if any, and the reason for selecting the contractor selected.

(2) An agency shall not contract pursuant to this exemption in the
absence of an order from the Department of Environmental Quality
to cleanup a site with a time limitation that would not permit hiring a

contractor under the usual competitive bidding procedures.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.015, ORS 279.019 & ORS 279.727
Hist.: GS 5-1990(Temp), f. & cert. ef. 2-9-90; GS 12-1990, f. & cert. ef. 5-4-90;
TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95; Renumbered from 125-310-0330;
DAS 1-1998, . & cert. ef. 4-1-98

125-330-0260
Insurance, Employee Benefit

An agency having delegated purchasing authority pursuant to
OAR 125-030-0001 may purchase employee benefit insurance with-

out competitive bidding, regardless of dollar amount.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.015 & ORS 279.019
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; Renumbered from 125-310-0139; DAS 1-1998, f. & cert. ef. 4-1-98

125-330-0330
Medical and Hospital Purchasing Cooperatives

An agency having delegated purchasing authority pursuant to
OAR 125-030-0001 to conduct its own procurements, and which is a
member of a legally established purchasing cooperative is exempt,
regardless of dollar amount, from the requirements of competitive bid-
ding and the requirements contract provisions of OAR 125-310-0300,
for purchases of hospital and medical supplies and equipment through

the cooperative.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.005, 279.007, 279.015, 279.017, 279.019 &
279.727
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, . 12-22-94, cert. ef. 1-
1-95; Renumbered from 125-310-0205; DAS 1-1998, f. & cert. ef. 4-1-98

125-330-0340
Medical and Laboratory Supplies

An agency having delegated purchasing authority pursuant to OAR
125-030-0001 is not required to purchase the following specified lab-
oratory and medical supplies on the basis of a single award to the low-
est responsible bidder, but instead may purchase different brands of the
same item by awarding contracts, after competitive bidding, to the low-
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est responsible bidder for each brand. The laboratory and medical sup-
plies affected by this rule include, but are not limited to:

(1) Drugs, biologicals, blood fractions, and blood components;

(2) Intravenous solutions and associated supplies for adminis-
tration;

(3) Microbiologicals, biochemicals, and diagnostic reagents;

(4) Surgical dressings;

(5) Heart valves;

(6) EE.G.,EK.G., electrodes, charts, and associated supplies;

(7) Sterilizing wraps;

(8) Catheters, medical tubes, and associated supplies;

(9) Surgical and orthopedic instruments;

(10) Hearing aids;

(11) Pacemakers;

(12) Dental supplies;

(13) Laboratory small package chemicals;

(14) Biology supplies; and

(15) Therapeutic or cosmetic implants.

Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727

Stats. Implemented: ORS 279.005, 279.007, 279.015, 279.017, 279.019 &

279.727

Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; Renumbered from 125-310-0045; DAS 1-1998, f. & cert. ef. 4-1-98

125-330-0450
Office Copier Purchases

(1) An agency having delegated purchasing authority pursuant to
OAR 125-030-0001 may enter into multiple requirements contracts for
either the purchase, rental or lease of office copying equipment. Except
for this multiple award exemption, such contracts shall otherwise con-
form to the requirements of OAR 125-310-0300.

(2) In exercising this exemption, the agency shall fully consid-
er the operating capabilities, limitations and cost of each brand or
model and select the brand which will produce the best combination

of performance and cost per copy for each application.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.005, 279.007, 279.015, 279.017, 279.019 &
279.727
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; Renumbered from 125-320-0030; DAS 1-1998, f. & cert. ef. 4-1-98

125-330-0500
Parks and Recreation Department Agreements with State Park
Cooperative Associations

The Oregon State Parks and Recreation Department is exempt,
if granted delegated purchasing authority to conduct its own pro-
curements pursuant to OAR 125-030-0001, regardless of dollar
amount, from the requirements of competitive bidding when entering
into agreements with Cooperative Associations pursuant to ORS
390.121 through 390.150, ORS 184.619 and administrative rules
specifically addressing this subject.

Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.272

Stats. Implemented: ORS 279.005, ORS 279.007,279.015,279.019 & 279.727

Hist.: GS 8-1990, . & cert. ef. 2-28-90; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-

1-95; Renumbered from 125-330-0050; DAS 1-1998, f. & cert. ef. 4-1-98

125-330-0600

Sign Panel Purchase Program for Travel Information Council
The Travel Information Council has delegated purchasing

authority pursuant to OAR 125-030-0001 and is exempt, regardless of

dollar amount, from public contract competitive bidding requirements

when acquiring logo sign panels and backboards to be installed on Ore-

gon Highway right-of-ways to the extent such logo sign panels and

backboards are paid for entirely by private businesses.
Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712
Stats. Implemented: ORS 279.015 & ORS 279.019
Hist.: GS 16-1990(Temp), f. & cert. ef. 7-24-90; GS 20-1990, f. 11-14-90, cert.
ef. 12-14-90; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95; Renumbered from 125-
330-0060; DAS 1-1998, f. & cert. ef. 4-1-98

125-330-0700
Signs for Polling Places — Office of the Secretary of State
The Office of the Secretary of State is exempt, regardless of dol-
lar amount, from competitive bidding requirements for the purchase
of signs for the identification of polling places.
Stat. Auth.: ORS 279 & ORS 283
Stats. Implemented: ORS 279.015 & ORS 279.019
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-
1-95; Renumbered from 125-330-0010

DIVISION 360

WAIVER OF SECURITY BID AND
PERFORMANCE BOND

125-360-0010
Bid Security Requirements

An Agency having delegated purchasing authority pursuant to
OAR 125-030-0001 may, in its discretion, waive the bid security
requirements of ORS 279.027 for contracts other than those for pub-
lic improvements.

Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727

Stats. Implemented: ORS 279.027, ORS 279.722 & ORS 279.727

Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-

1-95; DAS 1-1998, f. & cert. ef. 4-1-98

125-360-0020
Public Improvement Contracts Under $100,000

An Agency having delegated purchasing authority pursuant to
OAR 125-030-0001 may, in its discretion, waive the bid security
requirements of ORS 279.027 and performance bond requirements of
ORS 279.029 if the amount of the contract for the public improvement

is less than $100,000.
Stat. Auth.: ORS 184.305, ORS 184.340, ORS 279.712 & ORS 279.727
Stats. Implemented: ORS 279.027, ORS 279.033, ORS 279.722 & ORS 279.727
Hist.: GS 2-1984, f. 6-5-84, ef. 6-15-84; DASII 3-1995(Temp), f. & cert. ef. 11-
3-95; TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95; DASII 4-1996, f. & cert. ef.
8-1-96; DASII 2-1997, f. & cert. ef. 1-6-97; DAS 1-1998, f. & cert. ef. 4-1-98

125-360-0030
Emerging Small Business Contracts Under $100,000

(1) An Agency mays, in its discretion, pursuant to ORS 279.033
and this rule, waive the bid security requirements of ORS 279.027 and
the performance bond requirements of ORS 279.029 when the pub-
lic improvement project:

(a) Has estimated direct construction costs not exceeding
$100,000;

(b) Is being undertaken through a program where the bidders are
drawn exclusively from a list of certified Emerging Small Business-
es maintained by the Office of Minority, Women and Emerging Small
Business; and

(c) The Agency has been provided funds by the legislature for the
purpose of assisting Emerging Small Businesses.

(2) An Agency may waive bid security requirements or the per-
formance bond requirements pursuant to this rule under the following
conditions:

(a) There exists an emerging small business account or like
source of funds containing an unexpended and unobligated balance;

(b) The Agency has authority to encumber and make payments
from the account; and

(c) Agency encumbers an amount in the account to cover the total
cost of each project wherein the bid security and/or the performance
bond is waived.

Stat. Auth.: ORS 184.305, ORS 184.340 & ORS 279.712

Stats. Implemented: ORS 279.027, ORS 279.033 & ORS 279.722

Hist.: GS 15-1990(Temp), f. & cert. ef. 6-5-90; GS 6-1991, f. & cert. ef. 4-9-91;

TPPSD 2-1994, f. 12-22-94, cert. ef. 1-1-95; DAS 1-1998, f. & cert. ef. 4-1-98

DIVISION 400

PROVISIONS FOR EXTENDING
TELECOMMUNICATIONS SERVICES TO
QUALIFIED PUBLIC AND PRIVATE ENTITIES

125-400-0000
Purpose, Applicability, and Effective Date

(1) The Legislative Assembly has declared the following provi-
sions to be part of the policy of the State of Oregon regarding infor-
mation technology:

(a) Use information technology in education, health care, eco-
nomic development and government services to improve economic
opportunities and quality of life for all Oregonians regardless of loca-
tion or income.

(b) Encourage collaboration between Communities of Interest by
geographic area and economic sector.

(¢) Encourage competition among technology and service
providers.
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(2) The Department of Administrative Services (“Department”) for the
State of Oregon is the agency responsible for a statewide mandate to coordinate
the development of and access to or delivery of telecommunications services
to all state agencies and public or private entities that primarily operate for the
public benefit in the areas of education, economic development, health care,
human services, public safety, library or other similar public services related to
the improvement of economic opportunities and quality of life in Oregon.

(3) The Information Resources Management Division (“Divi-
sion”) is the division within the Department through which the Depart-
ment exercises its authority and privileges and discharges its duties and
obligations related to the statewide information technology policy.

(4) The provisions of ORS 283.510 and 283.520, subsection (1),
permit the Department to establish a statewide advanced digital com-
munication network, and authorize the Department to execute con-
tracts for the telecommunications equipment and services needed to
establish such network.

(5) The provisions of ORS 283.520, subsection (2), authorize the
Department to exercise its discretion in deciding to extend the bene-
fits of state telecommunications contracts for networks, equipment and
services to nonprofit organizations designated as Communities of Inter-
est under the provisions of ORS 291.038, subsection (7).

(6) The provisions of ORS 291.038, subsection (5)(a), authorize
the Department to exercise its discretion in deciding to furnish or deliv-
er Statewide Integrated Video Conferencing and Statewide On-line
Access Service to public and private entities that primarily conduct
their activities for the direct good or benefit of the public or commu-
nity-at-large in providing educational, economic development, health
care, human services, public safety, library or other public services.

(7) The purposes of these rules are to:

(a) Define essential terms.

(b) Describe the application, review and appeal process regard-
ing Community of Interest designation.

(c) Describe the application, review and appeal process regard-
ing the furnishing or delivery of Statewide Integrated Video Confer-
encing and Statewide On-line Access services.

(8) These rules apply after January 1, 2000, to:

(a) Public or private entities seeking one or both of the following:

(A) Community of Interest designation, redesignation or appeal
of denial of designation.

(B) Approval, reapproval or appeal of denial of application for
Statewide Integrated Video Conferencing or Statewide On-line Access
services.

(b) Local Established Providers seeking inclusion in the Divi-
sion’s listing of Internet access service providers.

(c) The renewal provisions of 125-400-0050(3) do not apply to
subscribers of Internet Access services provided by the Data and Video
Services Unit who have active accounts as of the effective date of these
rules and there is no break in service by the subscriber subsequent to
the effective date of rules.

Stat. Auth.: ORS 283.500, ORS 283.510, ORS 283.520 & ORS 291.038

Stats. Implemented: ORS 283.520 & ORS 291.038
Hist.: DAS 7-1999, f. 12-2-99, cert. ef. 12-3-99

125-400-0010
Definitions

As used in OAR 125, division 400, unless the context requires
otherwise:

(1) “Advanced Digital Communication Network™ means a net-
work of equipment, facilities and services capable of distributing dig-
ital communications signals for the transmission of voice, data, image
and video over distances.

(2) “Affiliation” means a current relationship formalized in writ-
ing between two or more entities conducting activities in Oregon.

(3) “Break in Service” means the subscriber elects to not renew
an Internet Access service account within 30 days of expiration.

(4) “Community of Interest (COI)” means an organization or
organizations designated to receive available benefits from state
telecommunications contracts based upon its satisfaction of all statu-
tory requirements under ORS 291.038, subsection (7) and regulatory
requirements under these rules.

(5) “Data and Video Services Unit” is the organizational unit in
the Division that is responsible for offering access to an integrated
telecommunications network capable of transmitting video, voice and
data communications to support the delivery of Statewide Integrated
Video Conferencing and Statewide On-line Access services to any

public or private entity qualified under the provisions of ORS 291.038,
subsection (5)(a) and these rules.

(6) “Department” refers to the Department of Administrative Ser-
vices for the State of Oregon.

(7) “Division” refers to the Information Resources Management
Division that is the division within the Department that manages the
state’s telecommunications networks.

(8) “Entity” includes any natural person capable of being legal-
ly bound, a sole proprietorship, a limited liability company, a corpo-
ration, foreign corporation, nonprofit corporation, profit and nonprofit
unincorporated association, business trust, partnership, two or more
persons having a joint or common economic interest, or a government
or governmental subdivision.

(9) “Incidental Beneficiary” means:

(a) Any entity that derives some incidental benefit from a con-
tract to which it was not a donee, creditor or other party;

(b) Did not pay or otherwise contribute any value;

(c) Was not treated in any manner as an intended party; and

(d) Is not entitled to any action.

(10) “Internet Access Service” means the component of
Statewide On-line Access that provides electronic connectivity to the
Internet and its services.

(11) “IRMD Web Site” refers to the publicly accessed Internet
site maintained by the Division.

(12) “Local Established Provider” means Internet access service
providers who satisty all of the following criteria:

(a) Registration with the state of Oregon to do business within
the state and the subject Local Exchange Telecommunications Service
Area.

(b) Registration with the Division as an Internet access service
provider for the subject Local Exchange Telecommunications Service
Area.

(¢) Acquisition, establishment, maintenance and current com-
mercial use of operational dial-up equipment physically located with-
in the subject Local Exchange Telecommunications Service Area.

(13) “Local Exchange Telecommunications Company” means a
private entity with the capacity to deliver hardware, software or ser-
vices for transmitting voice, data, video or images over distance; cur-
rently engaged in the business of such delivery of hardware, software
or services; and registered with the State of Oregon Business Registry
to conduct business for such purposes within the Local Exchange
Telecommunications Service Area.

(14) “Local Exchange Telecommunications Service Area” is the
geographically and legally defined area in which a person may access
telecommunications information through a Local Exchange Telecom-
munications Company, without imposition of long distance telephone
charges.

(15) “Nonprofit Organization” means an organization that can
establish current satisfaction of all requirements for tax exempt sta-
tus under Section 501(c)(3) of the Internal Revenue Code of 1986.

(16) “Statewide Integrated Video Conferencing” means the Divi-
sion-operated statewide electronic system with the capacity to trans-
mit video, voice and data communications.

(17) “Statewide On-line Access” means the Division-operated
electronic connectivity to information resources such as computer con-
ferencing, electronic mail, databases and Internet Access.

(18) “State Telecommunications Contracts” are contracts nego-
tiated by the Department on behalf of state agencies, as authorized
under ORS 283.520, subsection (1). These contracts are for basic
telecommunications services as well as long distance telecommuni-
cations services.

(19) “Telecommunications” means the hardware, software and

services for transmitting voice, data, video and images over a distance.
Stat. Auth.: ORS 283.520 & ORS 291.038
Stats. Implemented: ORS 283.520 & ORS 291.038
Hist.: DAS 7-1999, f. 12-2-99, cert. ef. 12-3-99

125-400-0020
Benefits from State Telecommunications Contracts Extended to
Communities of Interest

(1) The Department is responsible for establishing and main-
taining a statewide advanced digital communications network; and has
the authority to contract with telecommunications service providers
and equipment manufacturers in constructing, maintaining and oper-
ating such network.
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(2) In keeping with the statewide information technology poli-
¢y, and to encourage collaboration between Communities of Interest
by geographic area and economic sector, the Department has discre-
tionary authority to act through the Division to extend benefits from
state telecommunications contracts for networks, equipment and ser-
vices to designated Communities of Interest.

(3) Designated Communities of Interest may contact the Division
by mail at 155 Cottage Street N.E. in Salem, Oregon 97310-0315 or
in person, at 955 Center Street N.E., Room 470, Salem, Oregon, for
current information on available state telecommunications contract
benefits.

(4) Designated Communities of Interest receiving benefits from
these state telecommunications contracts for networks, equipment and
services are not deemed parties to the subject contracts. Their enjoy-
ment of any available state telecommunications contract benefits is
merely incidental, is not guaranteed and is not intended to and does
not confer any contract rights upon them. Communities of Interest are
neither donee nor creditor third party beneficiaries, but merely Inci-
dental Beneficiaries who are not entitled to any action on the contract.
The particular state telecommunications contract benefits are person-
al to each Community of Interest recipient, and recipients shall not use
these benefits for resale. Failure to adhere to these guidelines could
result in cancellation of Community of Interest designation and for-
feiture of contract benefits.

Stat. Auth.: ORS 283.520 & ORS 291.038

Stats. Implemented: ORS 283.520 & ORS 291.038

Hist.: DAS 7-1999, f. 12-2-99, cert. ef. 12-3-99

125-400-0030
Designation of Communities of Interest; Application; Approval;
Cancellation; Redesignation

(1) The Division may designate an organization or organizations as
a Community of Interest upon the applicant’s full and complete com-
pliance with these rules and its full and complete satisfaction of all statu-
tory criteria under the provisions of ORS 291.038, subsection (7).

(2) Applications for Community of Interest designation shall be
made on forms provided by the Division. These forms are available
online at IRMD Web Site or from the office of the Division’s Data and
Video Services Unit located at 155 Cottage Street N.E., Salem, Ore-
gon 97310-0315 or in person, at 955 Center Street N.E., Room 470,
in Salem, Oregon. Completed application forms shall be submitted to
the Network Communications Section Manager or designee either by
mail addressed to 155 Cottage Street N.E. in Salem, Oregon 97310-
0315 or personal delivery either to the Division office at 955 Center
Street, N.E., Room 470, in Salem, Oregon. Application forms are not
complete and will not be considered unless and until they include all
of the following items and required information:

(a) Applicant’s name, home and office addresses and telephone
numbers.

(b) Applicant’s mailing address, if different from its listed home
and office addresses.

(c) Evidence of applicant’s nonprofit and tax exempt status under
section 501(c)(3) of the Internal Revenue Code of 1986 (a copy of the
Internal Revenue Service determination letter, or advance ruling, indi-
cating that applicant is a section 501(c)(3) tax exempt organization
shall meet this requirement).

(d) Evidence that applicant has complied with the relevant pro-
visions of ORS 65.001 to 65.990, and is registered with the Oregon
Secretary of State to do business in Oregon as a nonprofit corporation.

(e) Statement and supporting evidence that applicant’s mission
is primarily to conduct activities for the direct benefit or good to the
public or community-at-large in Oregon in one or more of the fol-
lowing public service areas:

(A) Educational.

(B) Economic Development.

(C) Health Care.

(D) Human Services.

(E) Public Safety.

(F) Library.

(G) Other public services.

(f) Identification of the community-at-large served, if not read-
ily apparent from the applicant’s mission and activity statement and
description.

(g) Evidence of applicant’s current affiliation with a federal, state
or local governmental unit within the State of Oregon.

(h) Identification of those particular state telecommunications
contracts from which applicant seeks extension of benefits, if known.
(i) Signature of applicant or its authorized representative.

(3) The Network Communications Section Manager shall
approve or deny a submitted application within twenty (20) working
days from actual receipt of the application. Following the Division’s
approval of a submitted application, a written Community of Interest
designation (“Designation”) shall be issued to the successful applicant.
Upon receipt of the Designation, and at the discretion of the Division,
a Community of Interest may enter into a formal agreement with the
Division to extend to the Community of Interest certain benefits of
telecommunications contracts for networks, equipment and services
negotiated and executed by the State of Oregon under the provisions
of ORS 283.520.

(4)(a) A Community of Interest Designation is a privilege, not a
right. Designation expires one (1) year from the date of issuance. How-
ever, the Division may cancel a Designation prior to its normal expi-
ration for cause based upon clear and convincing evidence of either
of the following:

(A) A finding that the designee is abusing, or has abused, its sta-
tus as a Community of Interest.

(B) A finding that the designee can no longer satisfy the statu-
tory criteria under the provisions of ORS 291.038(7) to continue qual-
ifying as a Community of Interest.

(b) Abuse of Community of Interest status includes, but is not
limited to, the designee’s resale of extended state telecommunications
contract benefits. Cancellations for cause are reviewable under the pro-
cess described in OAR 125-400-0080 below.

(5) Organizations seeking Community of Interest redesignation
must follow the same process and are subject to the same eligibility
requirements as if applying for an initial designation. Organizations
seeking redesignation must submit their completed applications thir-
ty (30) working days prior to the annual expiration date for their cur-
rent Designation. Timely submissions will operate to extend the cur-
rent Designation to cover the period necessary to review and take
action on the new application for redesignation.

Stat. Auth.: ORS 283.520 & ORS 291.038

Stats. Implemented: ORS 283.520 & ORS 291.038
Hist.: DAS 7-1999, . 12-2-99, cert. ef. 12-3-99

125-400-0040
Denial of Community of Interest Designation; Reconsideration;
Appeal

(1) An unsuccessful applicant for Designation shall receive a
written notice that articulates the basis for denial of Community of
Interest Designation.

(2) A dissatisfied applicant may appeal denial of Designation as
follows:

(a) Timely submit a written appeal through the Network Com-
munications Section Manager to the Chief Information Officer with-
in twenty (20) working days from the date of notice of denial of Des-
ignation. Appellants may submit appeal packets either by mail
addressed to 155 Cottage Street N.E. in Salem, Oregon 97310-0315,
or personal delivery at 955 Center Street N.E., Room 470, in Salem,
Oregon.

(b) Appellant must include the following items with the appeal
packet:

(A) A letter or memorandum in which appellant explains the
basis of appeal, identifies the relief sought and discusses the rationale
in support of the requested relief.

(B) Any documentation or other evidence in support of the
appeal.

(C) A copy of the notice of denial of Designation.

(D) A copy of the subject application for Designation and any
attachments thereto.

(E) Any other matter requested by the Network Communications
Section Manager or Chief Information Officer.

(¢) The Network Communications Section Manager shall have
five (5) working days from actual receipt of the submission of appeal
to either reconsider the denial decision and approve the underlying
application for Designation, or forward the appeal to the Chief Infor-
mation Officer for further review.

(d) The Chief Information Officer shall review and take action
on the appeal within twenty (20) working days from actual receipt of
the submission from the Network Communications Section Manag-
er. Completed action on the appeal includes submission of a written
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response to appellant. Such response shall take the form of a grant or
denial of appeal. Any notice of denial of appeal shall state the reasons
therefore.

(e) An applicant who has first exhausted these administrative
remedies and is still dissatisfied with the decision of the Chief Infor-
mation Officer may pursue the matter through the Circuit Court of the
State of Oregon for Marion County.

(f) Failure to meet the timelines in this section will forfeit an

applicant’s rights to appeal at any level.
Stat. Auth.: ORS 283.520 & ORS 291.038
Stats. Implemented: ORS 283.520 & ORS 291.038
Hist.: DAS 7-1999, f. 12-2-99, cert. ef. 12-3-99

125-400-0050
Access to Statewide Integrated Video Conferencing and Statewide
On-line Access Services

(1) In keeping with the statewide information technology poli-
cy the Department has discretionary authority to act through the Divi-
sion to furnish and deliver available Statewide Integrated Video Con-
ferencing (“Video”) and Statewide On-line Access (“On-line Access”)
services to those qualified to purchase these services under the pro-
visions of ORS 291.038, subsection (5)(a) and these rules.

(2) Current information regarding user fees and rates is available
online at IRMD Web Site or from the office of the Division’s Data and
Video Services Unit located at 155 Cottage Street N.E., Salem, Ore-
gon 97310-0315 or in person, 955 Center Street N.E., Room 470,
Salem, Oregon.

(3) Internet Access Service is a component of Statewide On-line
Access Service. In compliance with the provisions of ORS 291.038,
subsection (5)(c), the Department and Division shall not furnish or
deliver this component of Statewide On-line Access to private enti-
ties where furnishing or delivering such service would directly com-
pete with two or more Local Established Providers of such service
within the Local Exchange Telecommunications Service Area. In
communities with fewer than two Local Established Providers of such
service within the Local Exchange Telecommunications Service Area,
the Department and Division may furnish or deliver this component
of Statewide On-line Access Service to public or private entities. The
Division may refer private entities who are denied Internet Access Ser-
vice under this section to a list of Internet access service providers con-
ducting business in the subject Local Exchange Telecommunications
Service Area. Internet access service providers may seek inclusion on

this list through the process described in OAR 125-400-0090 below.
Stat. Auth.: ORS 283.520 & ORS 291.038
Stats. Implemented: ORS 283.520 & ORS 291.038
Hist.: DAS 7-1999, f. 12-2-99, cert. ef. 12-3-99

125-400-0060
Application Process for Video and On-line Access Services

(1) The Division may furnish and deliver available Video and
On-line Access services to public and private entities qualified under
ORS 291.038, subsection (5)(a).

(2) Current Community of Interest designees are automatically
qualified to purchase Video and On-line Access services.

(3) All applications for Video and On-line Access services shall
be made on forms provided by the Division. These forms shall request
information pertinent to the Division’s determination that the appli-
cant primarily conducts its activities for the direct good or benefit of
the public or community-at-large in providing education, economic
development, health care, human services, public safety, library or
other public services in satisfaction of the qualifying criteria listed
under ORS 291.038, subsection (5)(a). The forms are available online
at the IRMD Web Site or from the office of the Division’s Data and
Video Services Unit located at 800 N.E. Oregon Street, Portland, Ore-
gon 97232. Completed application forms shall be submitted to the
Data and Video Services Unit Manager, or designee, electronically,
by mail or personal delivery.

(4) The Data and Video Services Unit Manager, or designee,
shall approve or deny a submitted application for Video or On-line
Access services within twenty (20) working days from actual receipt
of the submission. Following approval, the applicant is deemed a qual-
ified subscriber and may purchase the identified services at the des-
ignated levels of service.

(5) Use of Video and On-line Access services is a privilege, not
a right. Services furnished and delivered to subscribers are personal
to them, and subscribers shall not use them for resale. The Division

may cancel a subscription prior to its normal expiration for cause based
upon clear and convincing evidence of any of the following:

(a) A finding that the subscriber is abusing, or has abused, its
privilege as a subscriber.

(b) A finding that the subscriber can no longer satisfy the statu-
tory criteria under the provisions of ORS 291.038, subsection (5)(a)
to continue qualifying as a subscriber.

(c) Violating the terms of the User Agreement Form.

(6) An entity seeking to renew its subscription must follow the
same application process and be subject to the same eligibility require-
ments as if applying for an initial subscription. Entities seeking sub-
scription renewal must submit their completed applications thirty (30)
working days prior to the expiration date for their current subscription.
Timely submissions will operate to extend the current subscription to
cover the period necessary to review and take action on the new appli-

cation for subscription renewal.
Stat. Auth.: ORS 283.520
Stats. Implemented: ORS 283.038
Hist.: DAS 7-1999, . 12-2-99, cert. ef. 12-3-99

125-400-0070
Denial of Application for Video or On-line Access Services;
Reconsideration; Appeal

(1) An unsuccessful applicant for Video or On-line Access ser-
vices shall receive a written notice from the Data and Video Services
Unit Manager that articulates the basis for denial of application.

(2) A dissatisfied applicant may appeal this denial as follows:

(a) Timely submit a written appeal through the Data and Video
Services Unit Manager to the Network Communications Section Man-
ager within twenty (20) working days from the date of the notice of
denial. Appellants may submit appeal packets either by mail
addressed to 155 Cottage Street N.E., Salem, Oregon 97310-0315, or
personal delivery at the Data and Video Services Unit office at 955
Center Street N.E., Room 470, Salem, Oregon.

(b) Appellant must include the following items with the appeal
packet:

(A) A letter or memorandum in which appellant explains the
basis of appeal, identifies the relief sought and discusses the rationale
in support of the requested relief.

(B) Any documentation or other evidence in support of the
appeal.

(C) A copy of the notice of denial.

(D) A copy of the subject application for Video or On-line
Access services and any attachments thereto.

(E) Any other matters requested by the Data and Video Services
Unit Manager or the Network Communications Section Manager.

(c) The Data and Video Services Unit Manager shall have five
(5) working days from actual receipt of the submission of appeal to
either reconsider the denial and approve the underlying application for
Video or On-line Access services, or forward the appeal to the Net-
work Communications Section Manager for further review.

(d) The Network Communications Section Manager shall
review and take action on the appeal within twenty (20) working days
from actual receipt of the submission from the Data and Video Ser-
vices Unit Manager. Completed action on the appeal includes sub-
mission of a written response to appellant. Such response shall take
the form of a grant or denial of appeal. Any notice of denial of appeal
shall state the reasons therefore.

(e) An applicant who has first exhausted these administrative
remedies and is still dissatisfied with the decision of the Network
Communications Section Manager may pursue the matter through the
Circuit Court of the State of Oregon for Marion County.

(f) Failure to meet the timelines in this section will forfeit an
applicant’s rights to appeal at any level.

(3) Private entities who are denied Internet Access Service under
ORS 291.038, subsection (5)(c) and OAR 125-400-0050(3) may
request review of such denial under the reconsideration and appeal

process described in this section.
Stat. Auth.: ORS 283.520
Stats. Implemented: ORS 283.038
Hist.: DAS 7-1999, f. 12-2-99, cert. ef. 12-3-99

125-400-0080
Cancellation of Community of Interest Designation and Approval
for Video or On-line Access Services; Right to Contested Case;
Collaborative Dispute Resolution

(1) The Division shall adhere to the dispute guidelines and pro-
cedural rules as established under OAR 125-001-0005.
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(2) To the extent possible, the Division shall encourage the use

of alternative and collaborative dispute resolution procedures.
Stat. Auth.: ORS 283.520 & ORS 291.038
Stats. Implemented: ORS 283.520 & ORS 291.038
Hist.: DAS 7-1999, f. 12-2-99, cert. ef. 12-3-99

125-400-0090
Listing of Internet Access Service Providers

(1) Under the authority of ORS 291.038, subsection (5)(c) and
OAR 125-400-0050(3) above, the Division shall not provide Internet
Access Service to private entities where furnishing or delivering such
service would directly compete with two or more Local Established
Providers of such service within the subject Local Exchange
Telecommunications Service Area. The Division may refer these pri-
vate entities to its central list of Local Established Providers who are
currently conducting business and providing Internet access service in
the subject Local Exchange Telecommunications Service Area.

(2) Internet access service providers may submit a written request
for inclusion in this central list of Local Established Providers. They
must submit such requests on forms provided by the Division. These
request forms are available online at IRMD Web Site or from the
office of the Division’s Data and Video Services Unit located at 800
N.E. Oregon Street, Portland, Oregon 97232. Completed request forms
shall be submitted either electronically or by mail addressed to the
Data and Video Services Unit, or delivered in person. Request forms
are not complete and will not be considered unless and until they
include all of the following items and required information:

(a) Applicant’s business name, address, mailing address, elec-
tronic mail address, and telephone and facsimile machine numbers.

(b) Names and addresses of all principal owners.

(c) Identification of principal contact.

(d) Proof that the applicant is registered with the Oregon Secre-
tary of State to do business as an Internet access service provider in
Oregon.

(e) Date of business establishment and current number of
employees.

(f) A complete list of all Oregon cities and towns where appli-
cant’s Internet access service is available without imposition of long
distance charges.

(g) Length of time applicant’s business has been offering Inter-
net access service in the subject Local Exchange Telecommunications
Service Areas.

(h) Applicant’s business support desk/help line telephone number.

(1) Type of services offered.

(3) The central list of Local Established Providers may be post-
ed electronically on a web page maintained by the Division.

(4) The central list of Local Established Providers shall contain
a disclaimer that reads:

“The State of Oregon maintains this listing as a courtesy and does not make

recommendations on specific qualifications of listed companies. Con-

sumers who choose to use the list as a reference to contact any listed com-
panies agree that: (i) such use is purely voluntary on their part, (ii) they use

the list at their own risk, (iii) they shall defend, save, hold harmless and

indemnify the State of Oregon, Department and Division and their officers,

employees and agents from and against any claims, suits, or actions of any
nature whatsoever for losses, damages, liabilities, costs and expenses of any
nature whatsoever resulting from, arising out of, or relating to consumers’

contacts and subsequent relationships with any listed companies, and (iv)

the State of Oregon, Department and Division and their officers, employ-

ees and agents shall not be liable for any direct, indirect, incidental, con-

sequential or special damages of any sort resulting from, arising out of, or

relating to consumers’ contacts and subsequent relationships with any list-

ed companies. Consumers are encouraged to examine the proposed services

of more than one company before subscribing to a single service. Listings

posted here are voluntary and may not include all Internet access service

providers doing business in Oregon.”

(5) At least once every six months, the Division shall attempt to
contact all Internet access service providers listed in the Division’s
central list of Local Established Providers to verify their eligibility for
continued inclusion in the list. Such contact may be made electroni-
cally. If a listed provider fails to respond to such inquiry within thir-
ty (30) days, the Division may remove it from the central list. In such
circumstance, the state shall be held harmless and indemnified from
any harm that is or could be caused to any provider who is removed
from the list and who is in fact still operational.

(6) If Internet access service providers are ever dissatisfied either
with the Division’s decision not to include them in the central list of
Local Established Providers, or with a Division decision to furnish and
deliver Internet Access Service to private entities within a particular

Local Exchange Telecommunications Service Area under ORS
291.038(5)(c) and OAR 125-400-0050(3) above, and the provider
desires to complain about either Division action, then they shall first
use the administrative appeal process described in OAR 125-400-0070
above.

Stat. Auth.: ORS 283.520 & ORS 291.038

Stats. Implemented: ORS 283.520 & ORS 291.038

Hist.: DAS 7-1999, f. 12-2-99, cert. ef. 12-3-99

DIVISION 500

NATURE OF THE STATE OF OREGON
ENTERPRISE NETWORK

125-500-0000
Definitions

(1) The “State of Oregon Enterprise Network™ (“SOEN”) is the
State’s “Advanced Digital Communications (“ADC”) Network™ that
provides for the transmission of voice, data, image and video over dis-
tance on a single network. SOEN is a backbone network consisting of
high capacity switching devices and transmission facilities providing
shared communication paths for clusters of dispersed users. SOEN is
comprised of switched services procured from telecommunications
providers and provisioned on devices and facilities that are general-
ly available to the public and other customers.

(2) “Department of Administrative Services” (“DAS”) means the
state agency that is authorized to acquire ADC network services for
the provision of SOEN pursuant to ORS 283.500 to 283.520 and
291.038.

(3) “Eligible Purchasers” include the entities eligible under:

(a) The Oregon Cooperative Purchasing Program (“ORCPP”)
which includes:

(A) Cities, Counties, School Districts, Special Districts, or Other
Units of Local Government;

(B) U.S. Government Agencies;

(C) Indian Tribes or Agencies;

(D) Qualified Rehabilitation Facilities (“QRF”);

(E) Residential Programs;

(F) Certain Qualified Public Benefit Corporations; and

(b) “Communities of Interest” approved in accordance with Ore-
gon Administrative Rules § 125-400-0000 through § 125-400-0060.

(4) “E-Rate” means a program administered by the Universal
Service Administrative Company to make discounted telecommuni-
cations and Internet services available to classrooms or other places
of instruction at schools and libraries that meet the federal statutory
definition of an eligible institution.

(5) “Telecommunications Systems” mean devices, components,
facilities and applications that provide telecommunications services for
the state and its agencies and enable the aggregation and transmission
of voice, video or data between and among state agency users.
Telecommunications Systems include gateway devices that enable
clusters of users to access SOEN for the purpose of transmitting voice,
data, image or video over distance. Telecommunications Systems may
include gateway devices used to connect to private telecommunica-
tions networks or the Internet.

Stat. Auth.: ORS 291.038

Stats. Implemented: ORS 283.500-283.520

Hist.: DAS 6-2000(Temp), f. & cert. ef. 9-11-00 thru 3-4-01; DAS 2-2001, f. &

cert. ef. 3-1-01; DAS 4-2002(Temp), f. 8-13-02 cert. ef. 8-15-02 thru 2-10-03;
DAS 7-2002, f. & cert. ef. 12-27-02

125-500-0005
Objectives of State of Oregon Enterprise Network

In planning for, acquiring, implementing and managing SOEN,
the Department of Administrative Services shall be guided by the fol-
lowing objectives:

(1) SOEN shall provide high quality, reliable, and advanced dig-
ital communications network services for subscribing state agencies
and Eligible Purchasers at the best value.

(2) SOEN shall be based upon a very high-capacity, high speed
network that will enable service provisioning to all state agencies and
Eligible Purchasers.

(3) SOEN shall be capable of delivering point-to-point or mul-
tipoint video for distance education and training to subscribing state
agencies and Eligible Purchasers.
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(4) SOEN shall have sufficient capacity to support the voice,
video, and data transport requirements of state agencies and Eligible
Purchasers.

(5) DAS shall not construct, install, operate or maintain SOEN.

(6) DAS may construct, install, operate or maintain Telecom-
munications Systems and shall coordinate the consolidation and oper-
ation of all Telecommunications Systems used by the state and state
agencies.

(7) DAS will use agency service charges to acquire and improve
SOEN services as needed. This will enhance the economic value of the
advanced digital communications network infrastructure in Oregon.

(8) When feasible, SOEN may interconnect other publicly-
owned, available and proven communications networks.

(9) When economically feasible, SOEN may interconnect exist-
ing State of Oregon wide area network services and Telecommuni-
cations Systems and regional networks established by Eligible Pur-
chasers.

(10) The SOEN service providers’ shall be responsible for all
administrative and management functions necessary to operate SOEN
at the required levels of service.

(11) To the extent feasible, SOEN shall enable the State of Ore-
gon to obtain full period interactive monitoring, deployment config-
uration, and network segment management across the entire network.

(12) SOEN services shall be provided using state-of-the-art tech-
nology where economically and technically feasible. The SOEN ser-
vice provider shall be responsible for the costs, labor and necessary
equipment upgrades to make SOEN state-of-the-art.

(13) SOEN services may be provided by a single entity or a con-
sortium of service providers. The prime contractor in any consortium
shall be responsible for the performance of the obligations required by
the SOEN purchase agreement.

(14) On behalf of participating schools or libraries, DAS may
make application to the Universal Service Administrative Company
to obtain E-Rate discounts on those eligible SOEN services. Appli-
cable services include, but are not limited to:

(a) Inter-LATA services;

(b) Intra-LATA services;

(c) Dedicated Internet access;

(d) Dial-up Internet access statewide; and

(e) Integrated services for routers and digital service units.
Stat. Auth.: ORS 291.038
Stats. Implemented: ORS 283.500-283.520

Hist.: DAS 6-2000(Temp), f. & cert. ef. 9-11-00 thru 3-4-01; DAS 2-2001, f. &
cert. ef. 3-1-01; DAS 4-2002(Temp), f. 8-13-02 cert. ef. 8-15-02 thru 2-10-03;
DAS 7-2002, f. & cert. ef. 12-27-02

125-500-0010
Procurement of Telecommunications or Data Transport Services

The development and procurement of telecommunications or
data transport services by the Department of Administrative Services
shall be guided by the following standards:

(1) DAS may procure telecommunications services and data
transport, including SOEN services, from a single entity or a number
of service providers to allow greater competition in the marketplace.

(2) Prior to the procurement of any telecommunications or data
transport services, the Department of Administrative Services may
consult with the appropriate advisory entities established under ORS
291.038, state agencies, and any other affected public bodies or inter-
est groups that have an interest in the use of the State’s information
resources.

(3) To the extent feasible, interim purchase of telecommunica-
tions or data transport services shall be guided by the objectives set
forth in section 125-500-0005 of these rules and shall be compatible
with eventual full procurement of the SOEN services. The Department
of Administrative Services shall use the state purchasing process to
procure telecommunications or data transport services.

(4) Telecommunications or data transport services, including
SOEN services, or statewide integrated video conferencing and
statewide on-line access services, may be extended to Eligible Pur-
chasers.

(5) To the extent feasible, the award of any contract for telecom-
munications or data transport services by the Department of Admin-
istrative Services shall be based upon specifications and requirements
that promote electronic communication and information sharing
among state agencies and between state and local governments, and
with the public where appropriate; and that are based upon industry
standards for open systems to the extent possible. The Department of
Administrative Services shall also consider, wherever feasible, the
achievement of the economic development and quality of life out-
comes in the Oregon benchmarks, as well as the promotion of com-
petition in the marketplace for the provision of advanced digital com-
munication networks, in the award of these contracts.

Stat. Auth.: ORS 291.038

Stats. Implemented: ORS 283.500-283.520

Hist.: DAS 6-2000(Temp), f. & cert. ef. 9-11-00 thru 3-4-01; DAS 2-2001, f. &

cert. ef. 3-1-01; DAS 4-2002(Temp), f. 8-13-02 cert. ef. 8-15-02 thru 2-10-03;
DAS 7-2002, f. & cert. ef. 12-27-02
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