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ARTICLE 2. GENERAL PRINCIPLES OF CRIMINAL LIABILITY

Tentative Draft No. 1: April 1970

Section 1. Culpability; definitions. As used in this Act, unless

the context requires ctherwise:

{1} "Act" means a hodily movement.

(2) "Voluntary act® means a bodily movement performed consciously
and includes the conscicus possession or control of property.

{3} "Omission" means a failure to perform an act the performance
of which is required by law.

(4} “Conduct" mezns an act or omission and its accompanying mental
state,

(5) "To act" means either to perform an act or to omit to perform
an act. |

(6) "Culpabie mental state" means intentionally, knowingly. recklessly
or with criminal negligence as these terms are defined in subsections (7},
{8), (9) and {10) of this section.

(7} “Intentionally" or "with intent", when used with respect to a
rasult or to conduct described by a statute defining an offense, means
that a person acts with a conscious objective to cause the result or to
engzge in the conduct so described.

(8) “Knowingly" or "with knowledge", when used with respect to conduct

or to a circumstance described by a statute defining an offense, means that
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a person zcts with an awareness that his cohduct is of a nature so
described or that a circumstance so described exists.

{9) "Recklessly", when used with respect to a result or to a cir-
cumstance described by a statute defining an offense, means that a person
is aware of and consciously disregards a substantial and unjustifiable
risk that the result will occur or that the circumstance exists. The
risk must be of such nature and degree that disregard thereof constitutes
a gross deviation from the standard of care that a reasonable person would
observe in the situation.

{10} "Criminal negligence" or "criminally negligent", when used
with respect to a resuit or to a circumstance described by a statute
defining an offense, means that a person fails to be aware of a sub-
stantial and unjustifiable risk that the result will occur or that the
circumstance exists. The risk must be of such nature and degree that the
failure to be aware of it constitutes a gross deviation from the standard

of care that a reasonable person would observe in the situation.



Faga 3
GENERAL PRINCIPLES OF CRIMIMAL LIABILITY
Tentative Draft No. 1

Section 2. General requirements of culpability. (1) The minimal

requirement for criminal liakility is the performance by a person of
conduct which includes a voluntary act or the omission to perform an
act which he is capable of performing.

(2) Except as provided in section 3 of this Article, a person is
not guilty of an offense unless he acts with a culpable mental state
with respect to each material element of the offense that necessarily

requires a culpable mentzl state.
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Section 3. Culpability reauirements inapplicable to violations

and to offenses defined by other statutes. (1) Notwithstanding the

provisions of section 2 of this Articie, a culpable mental state is not
required if:

{a) The offense constitutes a violation, unless a culpable mental
state is expressiy included in the definition of the offense; or

{b) An offense defined by a statute cutside this Code clearly
indicates a legislative intent to dispense with any culpable mental
state requirement for the offense or for any material element thereof.

(2) MNotwithstanding any other existing law, and unless a statute
enacted after the effective date of this Act otherwise provides, an
offense defined by a statute ocutside this Code that requires ne cylpable
mental state constitutes a violation.

(3} Although an offense defined by a statute outside this Code
requires no culpable mental state with respect to one or more of its
material elements, the cuilpable commission of the offense may be
alleged and proved, in which case c¢riminal negligence constitutes
sufficient culpability. and the classification of the offense and the

authorized sentence are determined by Articles 7. 8 and 9 of this Code
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Section 4. Construction of statutes with respect to culpability

requirements. {1) If a statute defining an offense prescribes a

culpable mental state but does not specify the element to which it applies,
the prescribed culpable mental state applies to each material element of
the offense that necessarily requires a culpable mental state.

{2} Except as provided in section 3 of this Article, if a statute
defining an offense does not prescribe a culpable mental state, cul-
pability is nonetheless required and is established only if a person
acts intentionally, knowingly, recklessly or with criminal negligence.

{3} If the definition of an offense prescribes criminal negligence
as the cuipable mental state, it is also established if a person acts
intentionally, knowingly or reukTess?y. When recklessnass suffices to
establish a culpable mental state, it is aiso established if a person
acts intentionally or knowingly. When acting knowingly suffices to estab-
lish a culpable mental state, it is also established 7f & person acts
intentionaliy.

(4) Knowledge that conduct constitutes an offense, or knowledge
of the existence, meaning or application of the statute defining an
offense, is not an element of an offense unless the statute clearly so

provides,
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Saction 5. Intoxication. ({1} VYoluntary intoxication is not, as

such, a defense to a criminal charge, but in any prosecution for an
of fense, evidence of intoxication of the defendant may be offered by
the defendant whenever it 7s relevant to negative an element of the crime
charged.

(2) When recklessness establishes an element of the offense, if
the defendant, due to voluntary intoxication, is unaware of a risk of
which he would have been aware had he been sober, such unawareness is

irmaterial.

COMMENTARY - CULPABILITY

A.  Summar

These sections set out the blameworthy mental states or
mens rea required for the establishment of criminal liability
and are intended to present a simpler, more understandable and
more accurate statement of the requirements than 1s found in
existing Taw.

Section 7 Dafinitions:.

Subsection (1} requires bodily movement.

Subsection (2) defines a voluntary act to be &
bodily movement performed consciously, and in-
cludes the "conscious" possession or contrel of
property. Possession {or control) of property is
included in the concept, praviding the actor is
aware of it.
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Subsections {3}, {4) and (5} stress the fact
that omissions are included when performance is re-
quired by law.

Subsaection {6) defines the term "ctlpable
mental state." This must consist of one of the
following: “intentionally", "knowingly", "reck-
lessiy” or with "criminal negligence" as defined in
subsections {7}, {8), (9), and ?10}. These are the
only culpable mental states proposed to be recog-
nized or used in the revised coda.

Section 2. General reguirements of culpabiTlity:

Subsection (1) enunciates the basic principie
that, no matter how an offense is defined, the min-
imal requirement for criminal 1iability is conduct
which includes z "voluntary” act or omission. This
exc]udes atl "involuntary" acts such as reflex
actions, acts commitied during hypnosis, epileptic
Tugue, etc. Also excluded are omissions to perform
an act which one is incapable of performing.

Subsection (2) states that except as provided
in section 3 of the Articie, a culpable mental state
is reguired for each material element "that nec-
essarily reguires a cuipable mental state." The
quoted phrase is designed to make 7t clear that the
draft dees not regquire scienter with respect to an
element relating solely to the statute of timita-
tions, Jurisdiction, venue and the like.

Section 3. (ulpabiiity requivements inappiicable
to violations and to eoffenses defined by other
statutes:

This section sets forth the only exceptions to
the need for a culpable mental state. Subsection {1)
provides that a culpable mental state iz not re-
quired for a viclation {a noncriminal offense be-
cause the only authorized punishment is a fine) unless
a culpable mental state is expressly dncluded in the
definition of the offense. Paragraph (b) provides,
in the alternative, that a gyIpab1E mental state is
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not required for an offense defined by a statute out-
side the criminal code if the statute clearly indi-
cates a lagislative intent to dispense with any cul-
pabile mental state requirement.

Subsection {2) applies the minimal culpability
reguivements to statutes outside the criminal code
that may be enacted after its effective date. How-
ever, the Legislature will have flexibility to spe-
cifically provide otherwise, but in the absence of a
statute that provides to the contrary, an offense
that requires no culpable mental state will constitute
a violation.

Subsection (3} provides that even though no
culpable mental state is required for an offense
defined outside the criminal code, the prosecution
could nonetheless allege and prove cuipability, In
which case proof of criminal negligence would be
sufficient to take the offense out of the viglation
category and to make it punishable as a crime.
Section 4. Construction of statutes with respect to
culpability requirements:

This section provides a statutory framework for
construing penal statutes as regards their culpability
content, and the appiication of the culpable mental
state reguirement to specific offenses.

Section 5. Intoxication:

Subsection {1) substanitially restates existing
law, ORS 136.400.

Subsection (2) provides, in effect, that a def-
endant may be guilty of reckless conduct, although he
is unaware of a risk, if his unawareness is the result
of voluntary intoxication. The reckless offender is
aware of and "consciously disregards" it {sec. 1 (3}).
The criminally negligent offender is not aware of
the risk created; therefore he cannot be guilty of
disregarding it (sec. 1 {10}). The New York commen-
tary suggests this illustration of how an offender
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can act with both forms of cuipabitity: “"[Tlhe
driver of a car who stops at a bar, drinks heavily,
continues on his way and then runs over a pedestrian
whom he fails to see in his intoxicated condition

and whom he undoubtedly would have seesn had he besn
sober. Here, his culpability goes well beyond his
failure of perception at the time of the accident.

By getting drunk in the course of his autompbile tvip,
he consciousiy disregarded a substantial and unjusti-
able risk of accident and, hence, in the overall
setfing, he acted 'recklessly.' " {(s. 15.05, Hew York
Revised Penal Law)

Note re ignornance or mistake as defense: The MPC, New
York Revised Penal Law and Michigan Revised Criminal Code
contain sections relating to ignornace or mistake of fact or
law as a defense. Preliminary Draft No. 3 included a similar
section (sec. 5}. The Commission, while not disagreeing with
the legal proposition behind such a section, was of the opinion
that a specific statute was probably unnecessary in view of the
broad culpability provisions already formulated by the draft.
A factual mistake that supports a defense of justification is
covered by Article 4 of the proposed code.

B. Derivation

Section 1 is based on the definitions formulated in New
York Revised Penal Law s. 15.00 - 15.05. Similar definitions
appear in Michigan Revisad Criminal Code s, 301, 305. The key
definitions, 7.e., the culpable mental states set out in sub-
sactions (7), (8), {8) and {10}, follow the same rationale as
s. 2.02 of the MPC with one excepticn. The definition of
"knowingly" or "with knowledge" is subsection (8) was changed
by the New York reporters to eliminate any reference to result
of conduct and to restrict the term to awareness of the nature
of one's conduct or of the existence of specified circumstances
(e.g., that property is stolen, that one has no right to enter
g building, etc.). The New York commentary has this to say:

“Under the formulations of the Model Penal
Code {5. 2.02 {2bit]) and the Il11inois Criminal Code
(5. 4-5 [b]} '¥nowingly' is, in cne phase, almost
synonymous with 'intentionally' in that a persen
achieves & given result 'knowingly' when he is
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'practically certain' that his conduct will cause
that result. This distinction betwean 'Knowingly'
and 'intentionally' in that context appears highly
technical or semantic, and the Revised Penal Law
does not employ the word 'knowingly' in defining
result offenses. Murder of the common law variety,
for example, is committed intentionally or not at
al1." ({Commentary, s. 15.05, New York Revised
Penal Law)

section 2. Sources of the language used in this section
are New York Revised Penal Law 5. 15.10, 15.15 and Model Penal

Code 5. 2.02.
Section 3 iz based on Model Penal Code s. 2.05.
Section 4 is based on language of Model Penal Code s. 2.07.
section 5. Subsection (1) is derived from New York Revised
Penal Law s. 15.25 with the modifying adjective "voluntary" re-
tained fEum ORS 136.400. Subsection (2) 7s taken from MPC
s. 2.08 (2).

C. Relationship to Existing Law

ORS 161.01C expressly defines the following mental states:
"Wilfully,” "Neglect,” "Corruptly," "Malice," “Whrengful 1y, "
"Wantonly" and "Knowingly." The definitions are not clear, and
have been difficult to interpret and apply. See Hans A Linde's
article "Criminal Law - 1959 Oregon Survey," 39 Or L Rev 151.
"Malice™ and "Maliciousiy” are defined as importing a wish to
vex, annoy or injure another person, estahlished sither by proof
or presumption of law. The definition is either very much too
narrow, or it requires reference to the entire historical dev-
elopment of murder and other crimes which require malice for
any sort of understanding. Perkins, Criminal Law, 31, 173, 676,
(1957}. The definitions set out in ORS 161.010 are not useful
tools for meaningful instruction of juries. Intent, intention
and recklessness are not defined. See., also ORS 163.010.
163.020, 166.220, 483.992 (1).

Article 2 would change Oregon law in its treatment of neg-
ligence and recklessnass. The blameworthy mental state now re-
quired for guilt of negligent homicide under ORS 163.091 is
gross negligence. In State v, Hodgden, 244 Or 219, 223, 416
P2d 647 {1966), the Oregon Supreme Court held: (1) that gross
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negiigence s the same when applied to civil law {guest passenger
statute, ORS 30.115 (2)) as when used to define an ingredient of
crime; (2) that the quest passenger statute definition of gross
nagligence may properly be used in instructing the jury in a
negligent homicide case; and {3) that "in gross negligence, we
find not simply an inadvertent breach of duty or imprudent con-
duct {as in ordinary negligence), but the violation of the duty
to others is so flagrant as to evidence an indifference to or
reckless disregard of the rights of others." (Emphasis supplied).

The court in Hodgdon thus adopted Mr. Justice 0'Connel's
conciusion in Williamson v. McKenna, 223 Or 366, 387-88 354
P2d 56 (1960), that: "Gross negligence thus becomes identical
with recklessness."”

And finzily, the court in State v. Hodgdon, supra, at page
228 said: ". ., .'recklessness' may be tound In circumstances
where defendant did not appreciate the extreme risk, but where
any reasonable man would appreciate it."

To summarize, Oregon now equates gross negligence with
recklessness, and in Oregon, one may be found to have been reck-
less on the basis of an objective test, without an actual sub-
jective appreciation of risk.

The Model Penzl Code, the [liinocis and New York laws,
the Michigan draft and the draft proposed here, on the other
hand, distinguish between recklessness and gross negligence,
and characterize an act as "negligent" or "criminally negligent”
{a better term) when the actor should be aware of the risk, and
characterize an act as reckless when the actor consciousiy
disregards the risk.

The comments to the new penal codes and to the various drafts
indicate that negligence will rarely be used as the mental state
required for guilt. To that extent the draft proposed here
makes somewhat less change in the law than appears at first blush.
Since gross negligence in Oregon is now equated with reckless-
hess, the only substantial change is in using a subjective test
for awareness of risk, rather than an objective one. Ordinary
negligence will not be an adequate basis for criminal 1iability
under the proposal. This is,of course, true in present Oregon
law as far as negligent homicide is concerned. State v. Wilcox,
216 Or 110, 124, 337 P2d 797 (1859); ORS 163.097 {71}.
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The draft will do away with the problem that now often
arises when a statute defining a crime fails to prescribe a
required culpabie state of mind. In that case, the draft will
require that intention, knowledge, recklessness or criminal
negligence shall have existed in order to find the defendant
guilty, except in cases of violations {which are not punished
by imprisonment} or if the law dafining the offense clearly
indicates a purpose to dispense with any culpable mental state
requirement.

It would seem that substantial uniformity of basic crim-
inal law throughout the various states is a highly desirable
goal. Perhaps the single most basic part of the code is the
culpabiiity part of it. It would seem, therefore, that the
cutpability provisions should be matched as closely as possible
to those of other recently revised state codes. It would hardly
seem possible that Oregon could have Tocal conditions that would
dictate major differences.

The Commission follows the Model Penal Code in expressing
a policy adverse to use of "strict liability" concepts in
criminal law, whenever the offense carries a possibility of
sentence of imprisonment.

This position relates not only to offenses defined by
the criminal code itself, but covers the entire body of state
iaw, so far as penal sanctions are involved. As noted by the
MPC commentators, in the absence of minimal culpability, the
law has neither a deterrent nor corrective nor an incapacitative
function to perform. They support this approach by stating:

"It has been argued and the argument undoubt-
ediy will be repeated, that absolute liabiiity is
necessary for enforcement in a number of areas
where it obtains. But i{ practical enforcement can-
not undertzike to 1itigate the culpability of
alieged deviation from legal requirements, we do
not see how the enforcers rightly can demand the
use of penal sanctions for the purpose. Crime
does and should mean condermation and no court
should have to pass that judgment unless it can
declare that the defendant's act was wrona., This
is too fundamental to be compromised. The law goes
far enough if it permits the imposition of a
monetary penalty in cases where strict 1iability
has been imposed.” [MPC, commentary, Tent. Draft
No. 4, p. 140 (1955}]
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TEXT OF OREGON REVISED STATUTES

30.115 Motor ve]lliat;.,“ﬁi-rcﬁft"ang wa
teceraft guest prssengers; definilions.--
{2} “Gross negligenee” reférs to negli-

‘gence which is materfally greater than the
.mere sbgence of rezgonable carg under ihe

circumslances, and which is characterized -

by conscious indifference to or rockless dis-

-regard of the rights of others,

16010 DPefinifions. As use& in the sta-

tutes relating to crimes and eriminal pro-
cedure, unless the coutext requirves other-
wisc:

(1) “Wilfully,” when applied to the in-
tent with which an act is done or omitled,
impliez =simply 2 pwpose or willingness to
commit the act or oinission referred to, and
does not require any intent to viplate law, to
injure another or to acquire any advaniage.

12) “Neplect,” “negligence,” "negligent”
and "negligently" Import a want of such
ettention to the naturs or probable conse-
gquences of the act or cmission referred to
as & prodent man ordinarily bastews in act-
ing in his own concerns.

(2) "Corruptly” Imports & wronghd de-
gign to acquive some pecuniary or cother ad-
vantage to the person guilty of the act or
ondssion referred to.

{4) “Malice” and “maliciously™ import a
wigh to vex, anmoy or injure ancther person,
established either by proof or presumption
of law,

{5) “Wrongfully,” when =pplicd to the
commoiasion of an act, implics simply that
the set was done in violation of right or
without authority of law.

(8} “Wantonly,” when gpplied to the
colmmizsion of an zct, implies that the act

was done with & purpose to injure or destroy
withont cavse and without reference to any -

particular person.
(T) “"Knowingly" ‘mports only a2 knowl-

edge that the facts exist, which briug the act |
or omission within the provisions of the

criminal statutes, 2nd does not require any

knowledge of the unlawfulness of the aet -

or amisgion.
{8) “Signaturc” Includes any name,

 mark or sign written with intent to anthenti-

.._‘H‘“ -

cate any instrument or writing.
(9) “Writing" includes printing.
{10} “Property” includes both real and

. personal properiy.

{11} “Perapn” includes eorporations us

. well s patural persons. Where “person™ is
- used to desigmate the party whose property
* may be the subject of a crime, it inclodes
- this state, any other state, povernment or

country which may lawinlly own any prop-
erty in thiz state, and all municipal, public
or private corporatioms, as well as indi-

_ wvidunzls.

#EHFH
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TELT OF REVISIONS OF OTHER STATES

TELT OF MODEL PENAL CODE

Section 2.03. Requirement of Voluntary Act; Omission as
: Basis of Liability; Possession as an Aet.

{1) A person is not guilty of an offense unless his
- liability is based on conduet which includes 2 voliniary act
: ot the omission to perform an act of whish he is physically
capahla,

(2) The following are mot v;:rlunta.ry acts within the
. meaning of thiz Section: o

(2} a reflex or convulsion;

(b} 2 bodily movement daring unconselousness or
slaep;

(c) conduet during hypnosis. or resuiting from .
hypnotic suggestion;

: (d) abodily movement that otherwiseis not s prod.
: uct of the effort or determination of the actor, either
conscicus or habitual,

(3) Liability for the commiszion of an offense may not
e based on an omission unaccompanied by action unless;

(a) the omission is expressly made sufficient by the |
law defining the offense: or

(b) a duty to perform the omitted act is ctherwssn -
imposed by law.

(4) Possession iz an act, within the meaning of this
Section, if the possessor knowingly procured or recaived !
the thing possessed or was aware of his control thereof .
for a sufficient period to have heen ghle to termipate his
Dossegsion, * :
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TEXT OF MODEL PENAT CODE (CONT'D.)
- Beotion 2.02. General Requjrements- of Gulpa]ﬁi]it]r.

{1) Minimum Eequirements of Culpability. Except as
provided in Section 2.05, & person Is not guilty of an offense
unless he acted purposely, knowingly, recklessly or negli- :
gently, as the law may require, with respect to cach mate-
rial element of the oficnse.

(2) Kinds of Culpability Defined.

{a) Purposely.

A person acts purposely with respect to & material ele- :
ment of gn offense when:

(i) if the element invclves the nature of his con- .
duct or a result thereof, it is his conscious object to -
engage in condnct of that naturo or to cause such 2
result; and

(ii) if the element involves the attendant circum-
gtances, he Is aware of the existence of such cireum-
stances or he helieves or hopes that they exist,

(b} EKnowingly.

A person acts Imﬁwiugly with respeet fo a material .
glement of an offense when: ' :

(i) if the element involves the nature of his con-
duct or the attendant cireumstances, he is aware that -
his conduct is of that nature or that such cireumstances

. exist; and :

(i) if the element involves a result of his conduet,
he iz aware that it is practically certain that his con-
duct will cause such a result,

{¢) Recklessly.

A person acts recklessly with respect to & material
eloment of an offense when he consciously disregards
a substantial and unjustifiable rizk that the material -
element exists or will resulf from his ¢onduct, The risk -
must be of such a nature and degree that, considering
the mature and purpese of the actor's conduct and the
civremmstances known to him, it§ disregard involves a
gross deviation from the standard of conduet that a
law-abiding person would chserve in the actor’a situ-
ation,
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{(d) Negligently.

A person acts negligently with respect to & material -
element of an offense when he should be aware of &
substantial and unjusfifiable risk that the material
element exists or will,resnlt from his conduct. 'The
risk musé be of such a nature and degree that the ae-
ior's failure to perceive it, considering the nature and
purpose of his conduct and the circumstances known
to him, involves a gross deviation from the standard
of care that a reasonable persen would observe in the
actor's situation.

(3) Culpability Roquired Unless Otherwise Provided.

"When the culpability suficient to establish a material -
- element of an offensa is not prescribed by law, such element -

is established if a person acts purposely, knowingly or reck-

lessly with respect thereto.

{4) Prescribed Culpability Requirement Applies to All
Material Elements, When the law defining an offense pre-
scribes the kdnd of culpability that is sufficient for the com-
mission. of an offense, withomt dis{ingnishing among the

. material elements thereof, such provision shall apply to all

the material elements of the c¢ffense, unless a conirary
purpose plainly appears.

{5) Substitutes for Negligonce, Recklessness and
Enowledge, When the law provides that neglizence suffices
to establish an element of an offense, such element alzg is
established if a person acts purposely, knowingly or reck- -
lessly. When recklessness. suffices to establish an element,
such element alse is established if a persen aets purposely
or knowingly., When acting knowingly suffices to establish
an element, such element also Is established if a person acts

purposely.

{6) Eequirement of Purpose Batisfied if Purpose Is
Qonditional. When a particular purpose is an element of an
offense, the element is established although sueh purpose is
eonditional, nnless the ¢ondition negatives the harm or evil
sought to he prevented by the law defining the offense,
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TEXT OF MODEL PENAT, CODE (CONT'D.)

(7) Requirement of Enowledge Satisfied by Emowl.'
edge of High Probability. When knowledge of the exist-
ence of & particular fact is an element of an offense, such '
knowledge is established if a2 person is aware of 'z high :

. prebebility of its existence, anless he a.ctually believes that -
: 1t dues not exist.

(8) Rex;mrement nf Wﬂfu]ness Sa,msﬂe& by &utmg :

- Knowingly. A requirement that an offense be committed

wilfuily is satisfled if a person acts knowingly with respect

* to the material elements of the offense, unless a purposze to

impese further requirements appears.

{9) Culpability as to Illegality of Conduct. Neither
knowledge nor recklessness or negligenee as to whether con-
duct constitutes an offense or as to the existence, meaning
or application of the law dotermining the elements of an
offense iz an element of such offenze, unless the defimition of
the offense or the Code so provides.

{10} Culpability as Determinant of Grade ¢f Ofense,
When the grade or degres of an offense depends on
whether the offomse is committed purpesely, kmowingly,
recklessly or negligently, its grade or degree ghall ba the
lowest for which the determinative kind of culpability is

. established with respect to any material element of the

offensze.
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TEXT OF MODEL PENAL CODE (CONT'D.)

Section 2.03. Causal Relationship Between Conduet and

o Resuls; Divergence Between Result Designed

W or Contemplated snd Actnal Result or Be-

I' ifﬂd Li.:ﬁ'
3

tween Probakble and Actual Fesult.

(i} Conduct is the cause of a result when:

(a) it is an antecedent but for which the vesult in .
question would nof have oceurred; and

(b) the relationship between the conduct and re-
sult =atisfies any additional causs]l reguirements im-
posed by the Cede or by the law defining the offenss,

(2) When pinposely or knowingly causing a particular

result is an element of an offense, the element is not estab-
lished if the actnal result is not within the purpose or the
eontemplation of the actor unless:

() the aciual result differs from that designed or
contemplated, as the case may be, only in the respect
that a different person or differént property is injured
or affected or that the Injury or harm designed or
contemplated wonld have bean more serious or more
extensive than that caused; or

{b) the actnal result involves the same kind of
Injury or harm as that designed or contemplated snd
is not too remote or nccidental in its ocourrencs to have
a [just] bearing on the actor’s lability or on the gravity
of his offense,

(3) When recklessly or negligently causing a particn-

lar result is an element of an offenss, the element iz not
established if the actuzl result is not within the risk of
which the actor is aware or, in the case of negligence, of
whick ke should be aware unlesa:

{a} the actual result differs from the probable
rasult only in the respect that & different person or dif-
ferent property is injured or affected or that the proba-
ble injury or harm would have been more serious or
more extensive than that cansed; or

(b) the actual result involves the same kind of
injury or harm as the probable result and is not too
remote or accidental n its occurrence to have a [just]
hearing on the actor's liability or on the gravity of his
offense,
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(4) When cousing a particular result is 2 material ele-
ment of an offense for which absolute liability is imposed
by law, the clement iz not established unless the actuzl re-
sult is a probable consequence of the ‘actor's conduct.

Section 2.04. Ignorance or Mistake.

(1) Ignorance or mistake as to a matter of fact or law
is & defense if;

{a} theignorance or mistake negatives the purpose,
knowledge, belief, recklessness or negligence required
1o establish a materizl element of the offense; or

(b)Y the law provides that the state of mind estzh-
lishetd by such ignorance or mistake constifutes a
defense,

{2) Although ignorance or mistake would otherwisze
afiord a defense to the offense charged, the defense iz not
available if the defendant would be guilty of ancther offense
bad the situation been as he supposged. In such case, how-
ever, the ignorance or mistake of the defendant shall Te-
duce the grade and degree of the offense of whieh he may
be convicted to those of the offense of which he would be -

 guilty had the situation been as he supposed.

{3) A belief that conduct does not Iegally constitute an
offense is a defensze to a prosecution for that offense hased
npon such conduct when: .

{a} the statute or cther enactment defining the
pifense is not knewn to the actor and has not Lbeen pub-
lished or otherwise rcasonably made available prior to
the conduct alleged; or

{b) he zcts in reasonable reliance upen an efficial
gtatement of the law, afterward determined to be in-
yalid or erroneous, ¢ontained in (i) a statute or other
enactment; (i1} a judicial decision, opinion or judp-
ment; (i) an administrative order or grant of per
mission; or (iv) an official interpretation of the public:
officer or body charged by law with responsibility for
the interpretation, administration or enforcement of the
law defining the offense.

(4) The dsfendant must prove a defenge arising under:
Subsection (3) of this Hection by a proponderance of!
evidence.
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~ Bection 2.[}5. When Culpability Beguirements Are Inap-

plicable to Violations and to Offenses Defined
by Other Statutes; Effect of Absclute Lia-
hility in Reducing Grade of Offense to Viola-
tion,

(1) The requiremenis of culpability prescribed by

' Eentmns 2.01 and 2.02 do not apply to:

[a.) offenses which constifute vielations, unless the
requirement involved is included in the definition of
the eifense or the Conrt determines that its application

i3 consistent with effective enforcement of the law de- . .

fining the offense; or

(b) offenses defined by statutes other than the
Code, insofar as o legislative purpose to impose abso-
lute lability for such offenses or with respect to any

;material element thereof plainly appears.

{2) Notwithstanding any other provision of existing

law and unless & subsequent statute otherwise provides:

(a) when absclute Hahility is imposed with respect
to any material element of an offense defined hy a statute
other than the Code and a convietion is based npon such
liahility, the offenze constitutes & violation; and

(b) although absclute liability is imposed by law
with respect to one or more of the material elements of
an offense defined by a statute other than the Code, the
culpable commission of the offense may he charged and
proved, in which event neglizence with respect to such
elements constitutes sullicient eulpabilily and the classi-
fication of the offense and the sentence that may be im-
posed therefor upoen conviction are determined by
Section 1.04 and Article § of the Code.

# ¥ # F#
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§ 15.05 * Cnlpability; definitions of Eulpahl;;- ‘mental siates
The following definitions are applicable to this chapter:

1. *“Intentionzlly.” A person acts Intentionsally with respect
to a result ov to conduct described by 2 statute defining an offense
when his conscious objective is 10 cause gnch resulf or to engage
In such conduet,

2. “Knowingly.,” A person acts knowingly with respeet 1o
conduct or to a circumstance described by = statute defining an
offense when he is aware that his conduet is of such nature or
that such circumstance exists,

3. "Recklessly." A person acts recklessly with respect to 2
resuli or fo a cireumstance described by a statute defining an
offense when he is aware of and consciously disregavds a sub-
stantiz] and unjustifiable risk that such result will occur or that
such circumstanece exisls. The risk must be of such nature and
degree that disregard thereof constitutes a gross deviation from
the standard of conduct that a reasonable person would observe
in the situation. A person who creates such g risk but is un-
aware thereof solely by reason of voluntary infoxieation also acts
recklessly with respect thereto.

4. *“Criminal negligence,” A person acts with eriminal neg- -
ligence with respect to a result or to a civeumstance deseribed by
a statute defining an offense when he fails to perceive a substantia] -
and unjustifiable risk that such resulf will ocenr or that such ;
cireumstance exists. The risk must be of such nature and dagree
that the failure to perceive it constitutes a grosg deviation from
the standard of care that a reasonable person would observe in
the situation. L.1965, c. 1020, eff, Sept. 1, 1967,

§ 15.10 Requirements for criminal Hability in general and
for offenses of strict liability and mental eulpa-

Lility
The minimal regoirement for criminal liability is the perform-
ance by a person of conduct which includes a veluntary act or
the omission to perform an act which he is physically capable of
performing. If such conduct is all that is required for commis-
sion of a particular offense, or if an offense or some material
slement thereof does not requive a culpable mental state on the

“part’of the actor, such offense is one of “strict liability.” If a

culpable mental state on the part of the aclor is required with
respect to every materianl clement of an offense, sach offense is
one of “mental culpability.” L.1965, ¢. 1080, eff. Sept. 1, 1967.
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§ 15.153 Construction of stalutes with respeet to culpability -
reguirements

1. When the commission of an offense defined in this chapter,
or some element of an offense, requires 2 particular tulpable
mental state, such mental stute is ordinarily designated in the
statute defining the offense by use of the {erms “intentionally,”
“knowingly,” “yecklessly” or “criminal negligence,” or by use
of terms, such as “with intent to defravd” and “knowing it to
be false,” describing a specific kind of intent or knowledge. -
When cne and only one of such teyms appears in a statufe defin-
ing an offense, it is preswmed to apply to every element of the of-
fense unless an intent to limit its application clearly appears.

2. Although no culpable mental state is expressly desipnated
in = statute defining an offense, a culpuble mental state &Y Never-
theless be required for the eommission of such offense, or with
respeet to some or all of the malerial elements thereof, if the
proseribed conduet necessarily invelves such culpable mental
atnte. A statufe defining a crime, unless clearly indicating a
legisiative intent to impose strict Hability, shounld be eonstrued as
defining a crime of mental eulpability. This subdivision applies
to offenses defined both in and cuatside this chapter. L1885,

© g 1030, eff. Sept. 1, 1967,

§ 15.20 Eftect of ignorance or mistale upon lability P
1. A person is not relieved of eriminal liability for cnpduct
because he engages in such cenduet under a mistaken helief of
fact, unless: :
{a) Such factual mistake negatives the culpable mentgl
state required for the pommission of an offense; o
(b) The statute defining the offense or a statute related
thereto expressly provides thal sueh factual mistalke con-
. gtitutes 2 defense or exempj:inn L or -
{c) Such factual mistale is of a kind;_ that Fupports a
defense of justification as defined in article thirty-five of

this chapter.
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2. A person is not relieved of eriminal liabilify for conduct
because he engages in such conduct under a mistaken belief that
it dves not, as a matter of law, constitute an affense, unless such
mistaken belief is founded upon an official statement of the law
containad in {a) a statute or other enactment, or (b) an admin-
istrative order or grant of permission, or {¢) a judicial decision
of 2 state or federal court, or {d) an interpretation of the statute
or law relating to the offense, officially made or issued by a public
shrvant, agency or body legally charged or empowered with the
responsibility or privilege of administering, enforcing or inter-
prating such statute or law,

3. Notwithatanding the use of the term “knowingly” in any
provision of this'chapter defining an offense in which theageof a
child is an element thereof, knewledge by the defendant of the
age of such child is not an element of any such offense and it is
not, unless expressly so provided, a defense to a prosecution there-
for that the defendant did not know the age of the child or be-
lieved such age to be the same as or greater than that specified
in the statute. L.1965, ¢. 1030; amended L.1967, . 791, § 2, eff.
Sept. 1, 1967,

:§ 15,25 Effect of intoxication upon liability
Intoxication is not, as such, a defense {0 a crimiinal charge; ‘
but in any prosecution for an oifense, cvidence of intoxicatiop-
of the defendant may be offered by the defendant whenever it is
relevant to negative an elemett of the ¢rime charged. L1985, ¢
1030, off, Sept. 1, 1967.
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